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MORTGAGE AND SECURITY AGREEMENT

THIS MORTGACE ' AND SECURITY AGREEMENT (the "Mortgage"), dated
effective as of July ;E;, 2000 is from DAKIN I, L.L.C., an Illinois
Limited Liability Compzuy (hereinafter referred to as "Mortgagor") ,
having an address at 32: Touhy Avenue, Park Ridge, I1. 60068, to
LIBERTY FEDERAL BANK, (hereinafter referred to as Mortgagee",
"Lender" and/or "Noteholder™). having an address at One Grant
Square, Hinsdale, Illinois 60521.

WITNESSETH, that to secure the, payment of an indebtedness in
the amount of ONE MILLION EIGHT “FUNDRED THIRTY THREE THOQUSAND
TWENTY EIGHT AND NO/100THS DOLLARS ($,333,028.00) lawful money of
the United States, to be paid with intecest thereon according to a
certain note bearing even date herewith —hetween Mortgagor to
Lender, as well as any extension, modification, renewal or
substitution thereof (the "Note"), the Mortgagor hereby mortgages,
conveys and transfers to the Noteholder all of Mortgagor's right,
title and interest in the property (the "Land" or. "Premises" or
"Mortgaged Premises") situated in Cook County, Statce of Illinois,
and legally described in Exhibit "A" attached hereto and made a
part hereof.

TICOR TITLE INSURANCE

Together with all improvements now or hereafter (lccated
thereon;

Together with all easements, rights-of-way and rights used in
connection therewith or with a means of access thereto and all
tenements, hereditaments and appurtenances thereto;

Together with all fixtures and all furniture, equipment and
other personalty (excluding inventory goods and personal property
owned by tenants in possession) customarily located on, in or upon
said real property, including but not limited to all machinery used
in the operation of the business conducted on said real property,
as well as any and all additions, substitutions, replacements and

proceeds thereto or there from, (collectively referred to herein as
"Personalty"); and
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Together with all right, title and interest of the Mortgagor
in and to any and all leases, now or hereafter on or affecting the
property described in Exhibit "A"; and -

Together with the rents, issues and profits of such real
property, with full and complete authority and right in Noteholder
in case of default of this Mortgage to demand, collect, receive and
receipt for such rents, issues and profits.

Together with the real property legally described in Exhibit
"AY, togsther with the improvements thereon, the rights therein,
the appurtenances thereto, the Personalty on, in, upon, attached to
or installed therein, the rents, igsues and proceeds thereof, the
present and {uvcure estates and interest of Mortgagor therein.

And the Mortgagor covenants with the Noteholder as follows:
1. Payment of Inuecbtedness and Performance of all Obligations
and Conditions. v

The Mortgagor will . rpay the indebtedness as in the Note
provided and will otherwise'Zuly comply with the terms thereof and
further will timely perform all duties and obligations of Mortgagor
under this Mortgage and all oth=r documents securing the Note.

2. Title to Land.

Mortgagor represents and covenarts that (i) Mortgagor is
seized of a Fee Simple Estate in the Land aadithe improvements, and
that the Land is free and clear of all liens znd encumbrances, (ii)
Mortgagor has full legal power, right and avftpority to mortgage,
pledge and convey the Fee Simple Estate and (i%3) this Mortgage
creates a first lien on the Fee Simple Estate, subiect only to the
Permitted Encumbrances.

3. Maintenance of Lands Changes and Alterations. .

Mortgagor shall (a) promptly repair, restore, replace or
rebuild any portion of the Premises which may become damaged or be
destroyed whether or not proceeds of insurance .are ayailable or
sufficient for that purpose; (b) keep the Premises in good
condition and repair, free from waste; (c) pay all operating costs
of the DPremises; (d) complete, within a reasonable time, any
building or buildings or other improvements now or at anytime in
the process of erection upon the Premises; (e} comply with all
requirements of statutes, ordinances, rules, regulations, orders,
decrees and other requirements of law relating to the premises or
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any part thereof by any federal, state or local authority; (f)
refrain from any action and correct any condition which would
increase the risk of fire or other hazard to the Improvements or
any portion thereof; (g) comply with any restrictions and covenants
of record with respect to the Premises and the use thereof; and
observe and comply with any conditions and requirements necessary
to preserve and extend any and all rights, licenses, permits
(including without limitation zoning variances, special exceptions
and noncenforming uses), privileges, franchises and concessions
that are applicable to the Premises or its use and occupancy; and
(h} cause the Premises to be managed in a competent and
professional manner. Without the prior written consent of
Mortgagee, or its successors or assigns, Mortgagor shall not cause,
suffer or’ permit any (i} material alterations of the Premises
except as required by law or ordinance or except as permitted or
required to Te) made by the terms of any Leases approved by
Mortgagee; (ii)<cliange in the intended use or occupancy of the
Premises, including without limitation any change which would
increase any fire or/other hazard; (iii) change in the identity of
the person or firm responsible for managing the Premises; (iv)
zoning reclassification wich respect to the Premises; (v) unlawful
use of, or nuisance to exis: upon, the Premiseg; or (vi) granting
of any easements, licenses,  covenants, conditions or declarations
of use against the Premises, Ocher than use restrictions contained
or provided for in Leases approved by Mortgagee.

4, Taxes and Liens.

Payment. Mortgagor shall pay or cause to be paid when due and
before any penalty attaches, all genersl), and special taxes,
assessments, water charges, sewer charges, -ard other fees, taxes,
charges and assessments of every kind and nature whatsoever levied
or assessed against the Premises or any pari-thereof or any
interest therein or any obligation or instrument.Sscured hereby,
and all installments thereof (all herein generally calied "Taxes"),
whether or not assessed against Mortgagor, and Mortgzuor shall
furnish to Mortgagee receipts therefor on or before thé date the
same are due; and shall discharge any claim or lien relating to
taxes upon the Premises. '

Subject to applicable law or to a written waiver by Mortgagee,
Mortgagor shall pay to Mortgagee on the day monthly installments of
principal and interest are payable under the Note until the Note is
paid in full, a sum (herein "Funds"), equal to cne-twelfth of (a)
the taxes and assessments which may be levied on the Property, plus
a sum equal to 1/12th of the annual taxes and assessments as a
reserve, (b) the yearly premium installments for fire and other
hazard insurance, rent loss insurance and such other insurance
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covering the Property as Mortgagee may require pursuant to
paragraph 6 hereof, (d) the yearly premium installments for
mortgage insurance, if any, and (e) if this Instrument is on a
leasehold, the yearly fixed rents, if any, under the ground lease,
all as reasonably estimated initially and from time to time by
Mortgagee on the basis of assessments and bills and reasonable
estimates thereof. Any waiver by Mortgagee of a requirement that
Mortgagor pay such Funds may be revoked by Mortgagee, in
Mortgagee's sole discretion, at any time upon notice in writing to
Mortgagor. Mortgagee may require Mortgagor to pay to Mortgagee, in
advance, such other Funds for the other taxes, charges, premiums,
assessments and impositions in connection with Mortgagor or the
Mortgaged Premises which Mortgagee shall reasonably deem necessary
to protect( Mortgagee's interests (herein "Other Impositions").
Unless. otherwise provided by applicable law, Mortgagee may require
Funds for Other Impositions to be paid by Mortgagor in a lump sum
or in.periodic irstallments, at Mortgagee's option.

Mortgagee shall erzply the Funds to pay said rents, taxes,
assessments, insurancé premiums and any other impositions-sc long
as Mortgagor is not in_breach of any covenant or agreement of
Mortgagor in this Instrumernc. Mortgagee shall make no charge for
so holding and applying the.fands, analyzing said account or for
verifying and compiling sald _-assessments and bills, wunless
applicable law permits Mortgagee to make such a charge. Mortgagor
and Mortgagee may agree in writing at the time of execution of this
Instrument that interest on the Furds.shall be paid to Mortgagor,
and unless such agreement is made o» applicable law - requires
interegt, earnings or proflts to be paid, Mortgagee shall not be
required by Mortgagor toig y interest, earnings or profits:on the
Funds. Mortgagee shall give to Mortgagur, . without charge, an
annual accounting of the Funds in Mortgagee's'normal format showing
credits and debits to the Funds and the purpese. for which each
debit to the Funds was made. The funds are pledged as additional
security for the sums secured by this Instrument.

If the amount of the Funds held by Mortgagee ‘exzeeds the
amount permitted by applicable law, Mortgagee shall account. to the
Mortgagor for the excess funds in accordance with the requ: itements
of applicable law. If at any time the amount of the Funds held by
Mortgagee shall be less than the amount necessary to pay taxes,
assessments, insurance premiums, rents and Other Impositions, as
they fall due, Mortgagor shall pay to Mortgagee any amount
necessary to make up the deficiency within thirty days after notice
from Mortgagee to Mortgagor requesting payment thereof. In the
event the Mortgagor does not remit the sum to the Mortgagee
necessary to pay taxes, assessments, insurance premiums, rents and
other impositions within said thirty day period, Mortgagee may, in
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its discretion, but shall not be obligated to, advance funds
necessary to pay the charges described in this paragraph, and any
amounts advanced by the Mortgagee -hereunder shall be added to the
balance due under the Note, and interest shall accrue upon said
amounts at the Interest Rate described in the Note. The failure of
the Mortgagor to -remit any amounts requested by the Mortgagee
hereunder within thirty days of its notice to the Mortgagor shall
be considered an Event of Default of this Mortgage, and thereafter
interest shall accrue on any amounts advanced by the Mortgagee
under this paragraph at the Default Rate described in the Note.

Upcn. Mortgagor's breach of any covenant or agreement of
Mortgagor-in this Instrument, Mortgagee may apply, in any amount
and in any order as Mortgagee shall determine in Mortgagee's sole
discretion, any Funds held by Mortgagee at the time of application
(i} to pay rentas, taxes, assessments, insurance premiums and Other
Impositions which are now or will hereafter become due, or (ii) as
a credit against giwis secured by this Instrument. Upon payment in
full of all sums sgecured by this Instrument, Mortgagee - shall
promptly refund to Moxtgagor any Funds held by Mortgagee. :

'If the Mortgagor shalll 'fail to keep pay any real estate taxes
or other liens encumbering the Land, when due, in accordance with
the requirements of this Parajraph, the Mortgagee shall have the
rights, at -its option and in( addition to any other remedies
available to it under this Mortgag:, to pay such taxes or other
liens, and any amounts paid thetreon by the Mortgagee shall
constitute additional indebtedness secura=d by this Mortgage, shall
bear interest at the Default Rate, as ‘set forth in the Note from
the date of payment, and shall become immediately due and owing to
the Mortgagee. :

5. Insurance.

A, The Mortgagor shall maintain at its ¢0le cost  and

>

expense, the following insurance coverage with respecc.fa the Land:

(1} Insurance against loss of or damage to the Land by fire
and such other risks as are customarily insured against in the area
in which the Land are located, including but not limited to, risks
insured against under extended coverage policies with all risk and
difference in conditions endorsements, in each case in amounts at
all times sufficient to prevent the Mortgagor from becoming a
co-insurer under the terms of the applicable policies and, in any
event, in amounts not less than $2,100,000.00. - ‘

(1i) Comprehensive general liability insurance against any and
all claims (including all costs and expenses of defending the same)

5-




UNOFFICIAL COPY o

for bodily injury or death and for property damage occurring upon,
in or about the Land and the adjoining streets or pagsageways in
amounts not less than ; $3,000,000. @

(iii) Such other insurance as is customarily purchased in the
area for similar types of business, in such amounts and-against
such insurable risks, as from time to time may reasonably be
required by the Noteholder.

The term "full insurable value" as herein shall mean actual cash
value, i.e., replacement cost less physical depreciation, exclusive
of costs cf excavation, foundations and footings below the lowest
basement tloor or mortgage indebtedness, whichever is greater.

The Mortrzador may effect for its own account any insurance not
required under ‘the provisions of subparagraph A hereof, but any
insurance effected by the Mortgagor on the Land, whether or not
required under this Mortgage, shall be for the benefit of the
Noteholder and the Mocrhgagor, as their interests may appear and
shall be subject to the provisions of this Mortgage.

C. If the Mortgagor.shall fail to keep the Land insured in
accordance with the requirewmcrics of this Paragraph, the Noteholder
shall have the rights, at its/option and in addition to any other
remedies available to it under this mortgage, to provide for such
insurance and pay the premiums (tonereof, and any amounts paid
thereon by the Noteholder shall con&hitute additional indebtedness
secured by this Mortgage, shall bear iinterest at the Default Rate,
as set forth in the Note from the date of payment, and shall become
immediately due and owing to the Noteholder. : =

D. All policies of insurance to be furnished under this
Mortgage shall be in forms and with corpanies reasonably
satisfactory to the Noteholder, with standard mcrtgage clauses
attached to or incorporated in all policies in /favor of the
Noteholder, including a provision requiring that -tps. coverage
evidenced thereby shall not be terminated or materially modified
without Thirty (30) calendar days' prior written notice -to the
Noteholder. 2ny or all -of such insurance may be prov.ded for
under a blanket policy or policies carried by the Mortgagor or any
affiliated corporation.

E. The Mortgagor shall deliver to the Noteholder the
originals of all insurance policies or certificates of coverage
under blanket policies, including renewal or replacement policies,
and in the case of insurance about to expire shall deliver renewal
or replacement policies or binders as to the issuance thereof or




certificates in the case of blanket policies not less than fourteen
(14) days prior to their respective dates of expiration.

F. On all insurance policies of the character described in
clauses (i) and (iii), of subparagraph A of this Paragraph 5,
Noteholder shall be named as Noteholder in the standard mortgage
clause and as an additional loss payee where appropriate and such
insurance shall be for the benefit of the Mortgagor and the
Noteholder, as their interest may appear: provided, however, such
insurance may provide that, so long as Mortgagor is not in default,
any loss or damage to the Land not exceeding FIFTY THOUSAND DOLLARS
($50,000.900) shall be adjusted by and paid to the Mortgagor and any
such loss  exceeding FIFTY THOUSAND DOLLARS ($50,000.00) shall be
adjusted by  the Mortgagor and the Noteholder and paid to the
Noteholder. All such insurance proceeds shall be applied in
accordance witti Paragraph 6 below, and any amounts not so applied
shall be paid to Lhe Mortgagor. '

clauses (ii) and- (#/¥%cf subparagraph A of this Paragraph 5,
Noteholder shall be%¥named as an additional named insured
thereunder. )

G. On all insu5%§ce policies of the character described in

H. In any event, the Mortgagor shall continue to pay the
principal and interest on the Note notwithstanding any damage, loss

or Geﬁwmnﬂaf-aA4u4%?,éEDGQ
6. Damage or Destruction

A. In case of any damage to or descruction of the Land or
any part thereof from any cause whatsoever, other than a Taking (as
defined in Paragraph 10 below), the Mortgagor ‘shall promptly give
written notice thereof to the Noteholder, unlé¢ss’ in Mortgagor's
reasonable opinion such damage or destruction involved less than
FIFTY THOUSAND DOLLARS ($50,000.00). 1In any event, hut subject to
the provisions of subparagraph C of this Paragraph G Mortgagor
shall restore, repair, replace, or rebuild the same or C¢ause the
same to be restored, repaired, replaced or rebuilt to subs: ntially
the same value, condition and character as existed immediately
prior to such damage or destruction of with such changes,
alterations and additions as may be made at the Mortgagor's
election pursuant to Paragraph 4. Such restoration, repair,
replacement or rebuilding {(herein collectively called
"Restoration") shall be commenced promptly and completed with
diligence by the Mortgagor, subject only to delays beyond the
control of the Mortgagor.
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B. Subject to subparagraph C of this Paragraph 6, all net
insurance proceeds received by the Noteholder pursuant to this
Paragraph 6, at Noteholder's sole option, may be made available to
the Mortgagor for the Restoration required hereby in the event of
damage or destruction on account of which such insurance proceeds
are paid. If at any time the net insurance proceeds which are
payable to the Mortgagor in accordance with the terms of this
Mortgage shall be insufficient to pay the entire 'cost of the
Restoration, the Mortgagor shall pay the deficiency. 1In such an
event, Mortgagor shall make all payments from its own funds to the
contractor making such Restoration until the amount of said
deficienay has been satisfied; thereafter, Noteholder shall make
subsequent payments from the insurance proceeds to Mortgagor or to
the contractor, whichever is appropriate. All payments hereunder
shall »be made only upon a certificate or certificates of a
supervising architect appointed by the Mortgagor and reasonably
satisfactory to ~/the Noteholder that payments, to the extent
approved by such edpervising architect, are due to such contractor
for the Restoration, the Land are free of all liens of record for
work, labor or materials;~and that the work conforms to the legal
requirements therefor.

C. If an Event of Derfault (as hereinafter defined) .shall
occur, all insurance proceeds received by the Noteholder may be
retained by the Noteholder and applied, at its option, in payment
of the mortgage indebtedness and (any excess repaid to or for the
account of Mortgagor.

7. Indemnification.
3

The Mortgagor will protect, indemnify uand save harmless the
Noteholder from and against all liabilities cpligations, claims,
damages, penalties, causes of action, c¢ostss and expenses
(including, without limitation, reasonable attoineys' fees and
expenses), imposed upon or incurred by or asserted against the
Noteholder, as a result of (a) ownership of the.Laud or any
interest therein or receipt of any rent or other sum therefrom, (b}
any accident, injury to or death of persons or loss of oridsmage to
property occurring in, on or about the Land or any part thetreof or
on the adjoining sidewalks, curbs, vaults and thereof or on the
adjoining sidewalks, curbs, vaults and vault space, if any,
adjacent parking areas, streets or ways, (c) any use, nonuse or
condition of the Land or any part thereof or the adjoining
sidewalks, curbs, vaults and vault space, if any, the adjacent
parking areas, streets or ways, (d) any failure on the part of the
Mortgagor to perform or comply with any of the terms of this
Mortgage, or (e) the performance of any labor or services or the
furnishing of any materials or other property with respect to the
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Land or any part thereof. Any amounts payable to the Noteholder
under this Paragraph which are not paid-within ten (10) days after
written demand therefor by the Noteholder shall bear interest at
the Default Rate, as set forth in the Note from the date of such
demand and shall constitute additional indebtedness secured by this
Mortgage. The obligations of the Mortgagor under this paragraph
shall survive any termination or satisfaction of this Mortgage.

8. Sale, Conveyance, Mortgaging, Hypothecation, or Other

Transfer. . .
){M? & Juicure Mo w fover 73 Mt Hold. Yot ©

, during the term of the Note, the Mortgagor shall
(whethe; voluntarily or by operation of law) sell, convey, assign,
mortgage‘ cunvert the Mortgaged Premises to a condominium under the
Illinois Condominium Act, hypothecate or otherwise transfer or
encumber the Land or any part thereof or any right, title therein
except to an entity wholly-owned directly or indirectly by the
Mortgagor; all sums-due hereunder shall become immediately due and
payable and the Mortgagor, shall immediately pay the principal
balance plus all accrued interest, prepayment premium, if any, and

other amounts remaining unpaid under the Note.

Mortgagor shall not permit title to the Land or any portion
thereof or to be conveyed or m>rtaaged, or the beneficial interest
or any portion thereof to be assigned, collaterally assigned or
otherwise transferred or encumbered  voluntarily or involuntarily,
directly or indirectly, without the¢ prior written consent of the

Noteholder, ﬂw}o'l"l‘oam Wﬁ? mlw”/ JM,JJ}V;‘W%"'W @@

If prepayment is elected by Mortgagor, it shall be delivered

to Noteholder simultanecusly with the sale, coilveyance, assignment,
mortgage, hypothecation or other transfer or'encumbrance together
with accrued 1nterest thereon
ce@ W{IM(D!%)@
b) he event Vthe Mortgagor conveys, ‘gells, grants
possession, transfers or assigns any -interest ther<¢in, either
directly or indirectly, including but not limited to thé.assignment
of a beneficial interest, converts or subjects the Mortgaged
Premises to the Illinois Condominium Act, or contracts to do any of
the foregoing, without the prior written consent of the Noteholder
or viclates any of the provisions of the Note, all terms and
provisions of the Note being incorporated herein by reference, all
sums due hereunder, both principal and interest, shall become
immediately due and payable irrespective of the maturity date
specified.

c) Notwithstanding paragraphs 8 (a) and (b) above, so long
as Mortgagor 1is not in default under the.terms of the Note, or
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other documentgs-evidencing or securing said Note, including but not
limited to the§@§QGG$ueEéembLoan and Security Agreement of an even
date herewith, Mortgagee agrees to allow Mortgagor the right to
sell or convey the individual parcels or units of the Mortgaged
Premises set forth on Exhibit A, subject to Lender receiving
proceeds prior to or at the time of the sale or conveyance.of the
individual parcels of the Mortgaged Premises in an amount egual to
at least ninety percent (90%) of the gross sales proceeds of such
unit.

9. Priority of Lien: After-Acquired Property.

This Mortgage is and will be maintained as a valid first
mortgage. Tile Mortgagor will not, directly or indirectly, create
or suffer or pernit to be created, or to stand against the Land, or
any portion thercef, or against the rents, iggues and profits
thereof, any lien; security interest, encumbrance or charge prior
to or on a parity with/'the lien of this Mortgage provided, however,
that nothing herein contained shall require the Mortgagor.to pay
any Impogitions or insurance premiums prior to the last day on
which the same shall become. due and payable without penalty or
prevent the Mortgagor from/ contesting the wvalidity of any
Impositions in accordance with the provisions of this Mortgage. -

Subject to the rights granted under Paragraph 24, the
Mortgagor will keep and maintain the Tand free from all liens for
moneys due and payable to persons supplying labor for and providing
materials wused 1in the constructlon sodification, repalr or
replacement of the Land. If any such liens shall be filed against
the Land, the Mortgagor agrees to cause the zsame to be discharged
of record promptly after the Mortgagor has notice thereof.

In no event shall Mortgagor do, or permit to be done, or omit
to do,, or permit the omission of, any act or thlng, the doing of
which, or omission to do which, would impair the secuiity of this
mortgage. The Mortgagor shall not initiate, join in or/eonsent to
any change in any private restrictive covenant, zoning ordipance or
other public or private restriction or agreement macerially
changing the uses which may be made of the Land or any part thereof
without the express written consent of the Noteholder.

All property of every kinds acquired by the Mortgagor after
the date hereof which, by the terms hereof, is required or intended
to be subjected to the lien of this Mortgage shall, immediately
upon the acquisition thereof by Mortgagor, and without any further
mortgage, conveyance, assignment or transfer, become subject to the
lien and security of this Mortgage. Nevertheless, Mortgagor will do
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guch further acts and execute, acknowledge and deliver such further
conveyances, mortgages, security agreements, financing statements
and assurances as Noteholder shall reasonably require for
accomplishing the purpose of this Mortgage.

If any action or proceeding shall be instituted to recover
possession of the Land or any or any part thereof or to accomplish
any other purpose which would materially affect this Mortgage,
Mortgagor will immediately, upon service of notice thereof, deliver
to Noteholder a true copy of each precept, petition, summons,
complaint, notice of motion, order to show cause, and all other
process, /pleadings and papers however designated, served in any
‘such actiun or proceeding.

10. Coundz2mnation.

A, The terwm "Taking" as used herein shall mean a Taking of
all or part of the“Land under the power of condemnation or eminent
domain. Promptly upol-the receipt by Mortgagor of notice of the
institution of any procecding for the Taking of the Land or any
part thereof, Mortgagor shall give written notice thereof to
Noteholder and Noteholder ray, at its option, appear in any such
proceeding. Mortgagor will promptly give to Noteholder copies of
all-notices, pleadings, awards,-determinations and other papers
received by Mortgagor in any such proceeding. Mortgagor shall not
adjust or compromise any claim for award or other proceeds of a
Taking without having first given at. le=ast Thirty (30) days' prior
written notice to Noteholder of the proposed basis of adjustment or
compromise and without first having received the written consgent
thereto of Noteholder. Any award or other proceeds of a Taking,
after allowance for expenses incurred in cotinection therewith, are
herein referred to as "Condemnation Proceeds™.

B. In the event of a Taking of all or substantially all of
the Land, or a Taking of less than all or substantially all of the
Land are not susceptible to restoration, the Condemnatisn-Proceeds
shall be paid to Noteholder and applied, at its optidr.-. (i) to
payment of the mortgage indebtedness or, (ii) shall ke made
available to Mortgagor for the purpose of restoration of any
improvement located on the Mortgaged Premises.

C. If an Event of Default shall occur, any Condemnation
Proceeds in the hands of Noteholder or to which Noteholder is
entitled may be retained by Noteholder and, at its option, applied
in payment of the mortgage indebtedness. Any amount remaining in
the hands of Noteholder following such application shall be paid to
Mortgagor. '

11-
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11. Right to Inspect.

Noteholder, its agents and representatives, may at all
reasonable times and with reasonable advanced written notice make
such inspections of the Premises as Noteholder may deem necessary
or desirable. i

12. Books and Records; Financial Statements.

Mortgagor and Mortgagor's beneficiary will keep and maintain
books of records and account relating to the Land and operation
thereof, /including the leases relating to the Land, which books of
record and- account shall, at all reasonable times, be open to the
inspection ( ¢cf Noteholder and its accountants and other duly
authorized . renresentatives of Noteholder. Mortgagor and
Mortgagor's bencficiary shall enter in such books of record and
account full, truz and correct entries in accordance with generally
accepted accountiiig principles of all dealings and transactions
relative to the Land there in.

The Mortgagor and Mortaagor's beneficiary shall deliver to the
Mortgagee, at the place  where interest 1is thereon payable,
financial and operating stateéments of the Premises, quarterly and
annually . for each fiscal year Such financial and operating
statements shall consist of a balance sheet, operating statement,
rental cash flow and expenses, ani copies of bank reconciliations
and statements, all in reasonable Jd=tail as may be reasonably
requested by Mortgagee. Further, /Mortgagor and Mortgagor's
beneficiary shall furnish Mortgagee /with a proposed annual
operating budgets for each fiscal year/ of the Mortgagor and
Mortgagor's beneficiary within 90 days prisr to the end:of the
prior fiscal year. 1In addition, Mortgagor's.pepeficiary and any
Guarantor shall deliver to Mortgagee, on an amimal basis but no
later than ninety (90) days after the end of each fiscal year,
financial statements, certified by the Mortgagoy, reasonably
satisfactory to Lender. In addition, Borrower and Guaiantor shall
submit financial information to Lender, as requested, Yut no less
than 90 days after the end of each fiscal year, includirg halance
sheets, income statements, cash flow statements, and tax .returns
for Mortgagor's beneficiary and any Guarantor. The financial
statements and all other financial and operating statements shall
be prepared by a certified public accountant and certified to
Mortgagee by the Mortgagor, Mortgagor's beneficiary and where
applicable, any Guarantor, as to their truth and accuracy. If the
statements. furnished by the Mortgagor, Mortgagor's beneficiary or
any Guarantor shall not be prepared in accordance with generally
accepted income tax reporting procedures consistently applied, or
if Mortgagor, Mortgagor's beneficiary or any Guarantor fails to
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furnish the same when due, Mortgagee may audit or cause to be
audited the books of Mortgagor or Mortgagor's beneficiary, by an
independent certified accountant, at Mortgagor's expense, and the
costs of such audit shall be added to the unpaid principal balance
of the Note and bear interest at the Default Rate until paid, and
payable upon demand. In the event of such an audit, Mortgagor,
Mortgagor's beneficiary and any Guarantor shall cause the books and
records of the Mortgagor, Mortgagor's beneficiary and any Guarantor
to be made available to Mortgagee for such audit purposes.

13. Leases affecting Land.

A, -~Mortgagor covenants and agrees to keep, observe, and
perform and-to require the tenants to keep, observe, and perform
all of the covenants, agreements, and provisions of any present or
future leases (©f any portion of the mortgaged premiseg on their
respective parts £o be kept, observed, and performed, and, in case
Mortgagor shall nejiect or refuse to do so, then Noteholder may, if
it shall so elect, perform and comply with or require performance
and compliance by the tenants with any such lease covenants,
agreements and provisiol, and any sums expended by Noteholder in
performance or compliarice therewith or in enforcing such
performance or compliance by the tenant, including costs, expenses,
and- attorneys' fees, shall b:ar interest from the date of  such
expenditures at the rate set fcrth in the note, shall be paid by
Mortgagor to Noteholder upon demand and shall be deemed a part of
the debt secured hereby and recoverable as such in all respects.

B. In addition to the covenants snd terms herein.contained
and not in limitation thereof, Mortgagdr, covenants that the
Mortgagor will not in any case cancel, abridge or otherwise modify
tenancies, subtenancies, leases, or sublead¢es of the mortgaged
property , except in the normal course of businéss and so long as
the modification does not materially adversely affeCt the Property,
or accept prepayments of installments of rent to ~become -due
thereunder. ~

The whole of the principal sum and the interest shall bhecome
due at the-option of Mortgagee if Mortgagor fails or refuses to
comply with the provisions of this paragraph.

C. Mortgagor covenants and warrants that, in the event of
the enforcement of the Noteholder of the remedies provided for by
law or by this mortgage, any person succeeding to the interest of
the Mortgagor as a result of such enforcement shall not be bound by
any payment of rent or additional rent for more than one (1) month
in advance.
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D. Mortgagor covenants and warrants that should Noteholder
succeed to the interest of the Mortgagor, as Landlord, under the
terms of the leases, pursuant to a default as defined herein,
Noteholder shall not be liable for security deposits for any leases
on the property.

E. In addition to the above Mortgagor covenants and; agrees
that except for those transactions made in the ordinary course of
business, as follows:

(1) The Mortgagor will not (a) execute an assignment of the
rents or.any part thereof from the premises unless such assignment
shall provide that it is subordinate to the assignment contained in
this mortgege and any assignment executed pursuant hereto: or, (b)
except, where! the lessee is in default thereunder, terminate or
consent to tha' cancellation or surrender of any lease of the
premises or of amy part thereof, not existing or hereafter to be
made, “having an wiiexpired term of two (2) years or more.unless,
promptly after the ¢susellation or surrender of any lease, a new
lease is entered into'with a new lessee on substantially the same
terms as the terminated or canceled lease; or (c) modify any such
leagse so ag to shorten the- unexpired term thereof or so as to
decrease the amount of the rznis payable thereunder: or (d) accept
prepayments of more than two months installments of rents to become
due under such leases, except prapavyments in the nature of security
for the performance of the lessee& thereunder: or (e) in any other
manner impair the value of the mortoaged property or the security
of the Noteholder for the payment of the'principal of, and interest
on, the Note without Mortgagee's prior wiitten consent.

(i1) The Mortgagor will not executeany lease of all or a
substantial portion of the premises except fcr zctual occupancy by
the lessee thereunder, and will at all times promptly and
falthfully perform, or cause to be performed, all of' the covenants,
COHdlthHS and agreements contained in all leases of the premises
now or hereafter existing, on the part of the lessor tlwreunder to
be kept and performed. If any of such leases provide for the
giving by the legsee of certificates with respect to theistatus of
such leases, the Mortgagor shall exercise its right to request such

certificates with five (5) days of any demand therefor by the

Noteholder.

(1ii) The Mortgagor shall furnish to the Noteholder within
thirty (30) days after a request by the Mortgagee to do so, a
written statement containing the names of all lessees of the
premises, the terms of their respective leases, the spaces occupied
and the rental paid.
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(iv) Mortgagor covenants and agrees that all agreements to
pay leasing commissions (a) shall provide that the obligation to
pay such commissions will not be enforceable against any party
other than the party who entered into such agreement, (b) shall be
subordinate to the lien of this Mortgage, and (c) shall not be
enforceable against the Mortgagee. Mortgagor shall furnish
Mortgagee with evidence of the foregoing which is in all respects
satisfactory to Mortgagee.

(v) Mortgagor further covenants and agrees that all
agreements to manage the Premises (a} shall provide that the
obligatica to pay any amount thereunder shall not exceed the sum of
five percent (5%) of the gross revenues generated from the Premises
and will not be enforceable against any party other than the party
who entered /into such agreement (b) shall ‘provide that such
agreement, tog:ther with any and all liens and claims for lien that
any manager or Otiler person or entity performing the duties of a
manager thereunder~ has or may thereafter have thereunder or for
managing the Premise’ b» any part thereof, shall be in all respects
subordinate to the lier-of the Mortgage and (c} shall not be
enforceable against tlhe Mortgage. Mortgagor shall furnish
Mortgagee with evidence ol <he foregoing which is in all respects
satisfactory to Mortgagee.

14. Hazardous Substances.

Mortgagor covenants and represenca that it shall wmaintain and
keep the Premises free at all times of any environmental violation,
waste, hazard or damage, including toxiz  chemicals, asbestos, or
gasoline, and that the Mortgagor shall provide reasonable proof
required by the Mortgagee that the' Premises. are free from any
environmental waste, hazard, or damage. Furilar, the Mortgagor
represents that the Premises shall not violate ainy state or federal
environmental statute, regulation or law. The Mortgagor covenants
and agrees that the Mortgagor shall not, nor shall <he Mortgagor
voluntarily permit any other person or entity to, ‘plase, hold,
locate or dispose of any hazardous Substances on, under Or at the
Premises or any part thereof, except in accordance with applicable
law. Without limiting the foregoing, Mortgagor shall not cause or
knowingly permit the Premises to be used to generate, manufacture,
refine or process Hazardous Substances, nor shall Mortgagor cause
or permit, as a result of any intentional or unintentional act or
omission on the part of Mortgagor or any tenant or subtenant, a
release of hazardous Substances onto the Premises or onto any other
property. Mortgagor shall comply with and use its reasonable
efforts to ensure compliance by all tenants and subtenants with all
applicable federal, state and local laws, ordinances, rules and
regulationsg, and use reasonable efforts to ensure that any and all

15-




UNOFFICIAL COPY

tenants and subtenants obtain and comply with any and all
approvals, registrations or permits required thereunder. The
Mortgagee regerves the right to require the Mortgagor to obtain
environmental risk studies and reports at any time during the term
of this Mortgage. If at any time any soil test or any other
environmental test of the Premises evidences environmental
violations or dangers, the Mortgagor shall have a period of sixty
(60) days to remedy said violation and deliver an updated test to
Mortgagee evidencing that the environmental violations or dangers
have been removed. If the Mortgagor fails to remediate the
environmental dangers evidenced by the requisite soil or
environmental test within sixty (60) days, or if any other
environmental violation, waste, hazard, or damage occurs on the
Premises and is not remedied within said 60 day period, said
environmental ' violation, waste, hazard or damage shall be
considered an Event of Default under the terms of this Mortgage,
and the Mortgagee’ shall have the right, at:its option, but shall
have no obligatieir, to cure any environmental violation,wwaste,
hazard or damage or _bchalf of the Mortgagor, and any and all
amounts advanced by ‘tbhe. Mortgagee hereunder shall become an
additional indebtedness'of the Mortgagor under the Note and this
Mortgage, and interest shall accrue on said amounts advanced by the
Mortgagee at the Default Rate as set forth in the Note. Any
amounts advanced by the Mortgagee under this paragraph, plus
interest thereon, shall be imnediately due and payable by the
Mortgagor.

The Mortgagee shall have the right to direct the Mortgagor to
conduct environmental tests upon the Premises at the Mortgagor's
expense and to provide the Mortgagee with updated test ;reports
detailing the results of the environmental tests. Upon receipt of
a request for an environmental test from.che Mortgagee, the
Mortgagor shall have a period of sixty (60) days  to provide the
Mortgagee with the results of the requisite environmental test,
unless,.a shorter period is demanded by a local, steie or federal
governmental agency, in which case Mortgagor shall provide said
results within the time period requested by such local/,  state or
federal governmental agency. Any failure of the Mortgegor to
conduct any environmental test requested by the Mortgagee, or to
provide the Mortgagee with test results, shall be congidered an
Event of Default under the terms of this Mortgage.

The Mortgagor agrees that, in addition to its representations
provided in paragraph 14 above, it shall, at its own expense,
comply with any operation or management plan proposed by any state
or federal agency for the removal of asbestos from the Premises.
The failure of the Mortgagor to comply with this paragraph shall
be considered an Event of Default under this Mortgage.
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The Mortgagor hereby agrees to indemnify the Mortgagee, its
employees, agents, officers and directors, and hold the Mortgagee
harmless from and against any and all losses, liabilities
(including strict liability), damages, injuries, penalties, fines,
settlements, expenses and costs of whatever kind or nature, known
or unknown, contingent or otherwise, including, without limitation; -
reasonable attorneys' fees, of any settlement or judgment and
claims of any and every kind whatsoever paid, incurred or suffered
by, or asserted against, the Mortgagee by any person or entity or
governmental agency, for, with respect to, or ‘as a direct or
indirect result of (i) the presence of or under, or the escape,
leakage, disposal, spillage, emission, discharge or release from
the Premizes of any Hazardous Substance in violation of applicable
law or (iij, at any time, the incorrectness or breach of this
covenant, warranty or representation set forth in this Mortgage,
including, witliout limitation, any violation or claim arising under
the Comprehensive- Environmental Response, - Compensation and
Liability Act, the/Superfund Amendment and Reauthorization Act, the
Resource Conservatiocn and Recovery Act, the Federal water Pollution
Control Act, the Federal Environmental Pesticides Act, ‘the Clean
Water Act, the Clean Air Act, and so called federal, state or local
"Superfund" or "Superlier' statute, or any other statute, law,:
ordinance, code, rule, regulation, order or decree regulating,
relating to or imposing liabilitv (including strict liability), or
standards of conduct concerning dny Hazardous Substance, regardless
of whether or not caused by, on belialf of, or within the control of
the Mortgagor; provided however, that the Mortgagor shall not
indemnify the Mortgagee for any such lesses, liabilities, damages,
injuries, - expenses or costs related t~ or involving Hazardous
Substances placed or disposed of on the Prenises after Mortgagee
acquired title to the Premises through foreclosure or-deed in lieu
of foreclosure.

For purposes of this Mortgage, the term "Hazardcus Substances"
shall mean and include those elements or ‘compounds) which -are
contained in the list of hazardous substances adopted by the United
States Environmental Protection Agency ("EPA")- and tle list of
toxic pollutants designated by Congress or the EPA or defined by
any other federal, state or local statute, law, ordinance; code,
rule, regulation, order or decree regulating, relating to, or
imposing liability (including strict liability) or standards of
conduct concerning any hazardous, toxic or dangerous waste,
substance or material, as now or at any time hereinafter in effect.

If the Mortgagor receives any notice or knowledge of (i) the
occurrence of any event involving the use, spill, release, leak,
seepage, discharge or clean up of any Hazardous Substance, or (ii)
any compliant, order, citation or other notice with regard to air
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emissions, water discharges, or .any other environmental, health or
safety matter affecting the Mortgagor or the Premises (an
"Environmental Complaint") from any person or entity (including,
without limitation, the EPA) then the Mortgagor shall immediately
notify the Mortgagee orally and in writing of any such notice and,
if the Environmental Complaint is in writing, shall immediately
deliver a copy of the Environmental Complaint to Moxrtgagee.
Further, the Mortgagor shall immediately commence all actions
necegsary to clean up, remove, resolve and comply with any
complaint, order, citation, notice or Environmental Complaint as
may be required to comply with applicable law.

In addition to all other rights granted to the Mortgagee, upon
the occurrence of an Environmental Complaint and the Mortgagor's
failure to cormence the clean up, removal or resolution of any
Hazardous Subg¢tance or Environmental Complaint as required by
applicable law within thirty (30) days notice of breach of a
covenant or warranty or receipt of notice or knowledge specified
herein and to thereafter continuously and diligently proceed with
such clean up, removal or-resolution, except as may be delayed by
an act of God, strike, ' act of the public enemy, war, blockade,
public riot, fire, storm,' flood and explosion ("Force Majeure"),
the Mortgagee shall have thé/right, but not the obligation, to
enter ontoc the Premises or to take such other actions as it deems
necessary or advisable to clean up, remove, resolve or minimize the
impact of, or otherwise deal with, any such Hazardous Substance or
Environmental Complaint following freésmipt of any notice from any
person or entity (including without lintitation, the EPA) asserting
the existence of any Hazardous Substince or an Environmental
complaint pertaining to the Premises or any part thereof, which, if
true, could result in an order, suit or otacr action against the
Mortgagee and/or which, in the reasonable opinion of the Mortgagee,
could have a materially adverse impact on the value of the Premises
or otherwise jeopardize the Mortgagee's lien against the Premises
granted or created under the Mortgage. Any funds of Che Mortgagee
used for any purpose referred to in this Section shall constitute
advances secured by the Loan Documents and shall bear iIpterest at
the Default Rate specified in the Note to be applicable after
default thereunder.

The provision of this Section 14 shall be in addition to any
and all other obligations and liabilities Mortgagor may have to
Mortgagee and shall survive the transactions contemplated herein.

15. Events of Default.

In the case one or more of the following events ("Events of
Default") shall occur, to-wit:
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A. If default shall be made in the payment of any installment
of interest, or of principal and interest, on the Note, or in the
payment of any other amount required to be paid thereunder or
hereunder when the same or any part thereof shall become due and
payable, and if such default shall not have been cured after
written notice from Mortgagee to Mortgagor and within the time
period, if any, given under the Note or this Mortgage; or,

B. Subject to the rights granted under Paragraph 25, if
default shall be made in the payment of any Imposition when the
same shall become due and payable, and if such default shall remain
uncured for a period of fifteen (15) days of such default; or,

C. I[f default shall be made in the performance of any of the
other covenanuts or provisions of the Note or this-Mortgage and if
such default stiell remain uncured for a period of thirty (30} days
after written notice from Mortgagee to Mortgagor, ‘provided that, if
the default is curable but not reasonably capable of being cured
within such thirty 3)0) day period, such default shall be deemed
cured for the purposes hereof if, and so long as, Mortgagor shall
commence such cure within such thirty (30) day period and
diligently pursue said cure to completion; or, o

D. 'If Mortgagor shall make a general assignment for the
benefit of creditors, or shall state in writing or by public
announcement its inability to pay(its debts as they become due, or
shall file a petition in bankrupté&y,- or shall be adjudicated a
bankrupt, or insolvent, or shall fils a petition seeking any
recorganization, arrangement, comrzsition, readjustment,
liquidation, dissolution or similar relief ‘under any present or
future statute, law or regulation, or glizll file an answer
admitting or not contesting the material allegations of a petition
against it in any such proceeding, or shall seek or consent to or
acquiesce in the appointment of any trustee, receiver or liquidator
of Mortgagor or any material portion of their assets; or,

E. If, within Sixty (60) days after the ‘commencerient of any
proceeding against Mortgagor seeking any reorganization,
arrangement, composition, readjustment, liquidation, dissolution or
similar relief under any present or future statute, law or
regulation, such proceeding shall not have been dismissed, or if,
within Sixty (60) days after the appointment, without the consent
or acquiescence of Mortgagor, of any trustee, receiver or
liquidator of Mortgagor or any material portion of their assets,
such appointment shall not have been vacated; or,

F. If any representation or warranty made by Mortgagor in
this Mortgage, or made heretofore or contemporanecusly herewith in
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any other instrument, agreement or written statement in any way
related hereto or to the loan transaction with which this Mortgage
is associated, shall prove to have been false or incorrect in any
material respect on or as of the date when made and such falsity or
incorrectness shall materially affect the security of this
Mortgage; Or !

G. 1f default shall be made in the performance of any other
obligation or agreement Dbetween Mortgagor oOr Mortgagee, or if
Mortgagee reasonably deems itself insecure, and if such default
shall remain uncured after any applicable grace or cure period
provided an any other loan agreement between the parties.

Then,” in any such event, at the option of Noteholder, the
entire unpaid principal balance of the Note secured hereby, the
applicable premivm, if any, and all accrued and unpaid interest
under .the Note, arnd any other sums secured hereby shall be due and
payable immediately and, thereafter, each of said amountis shall
bear interest at thé Default Rate as defined in the Note. All
costs and expenses incurred by, or on behalf of, Noteholder
(including, without liwitation, reasonable attorneys' fees and
expenses) occasioned by an Lvent of Default by Mortgagor hereunder
shall be immediately due and.pavable by Mortgagor and, thereafter,
each of said amounts shall bear.interest at the Default Rate:as

defined under the Note. After any such Event of Default,

Noteholder may institute, or cause to be instituted, proceedings of
the realization of its rights under this Mortgage or the Note.

16. Rights, Powers and Remedies of -Noteholder.

1f an Event of Default shall occur, loteholder may, at any
time, at its election and to the extent permitited by law and after
expiration of any applicable grace period:

WA Advertise the Land or any part thereof Tfor sale and
thereafter sell, assign, transfer and deliver the whaole, or from
time to time any part, of the Land, or any interest "in any part
thereof, at any private sale or at public auction, with «r without
demand upon Mortgagor, for cash, on credit or in exchange foi other
property, for immediate or future delivery, and for such price and
on such other terms as Noteholder may, in its discretion, deem
appropriate or as may be required by law. The exercise of this
power of sale by Noteholder shall be in accordance with the
provisions of any statute of the State of I1linois now or hereafter
in effect which authorizes the enforcement of a mortgage by power
of sale, or any statute expressly amending the foregoing:
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B. Enter upon and take possession of the Premises or any
part thereof by force, summary proceedings, ejectment or otherwise,
and may remove Mortgagor and all other persons and any and all
property therefrom, and may hold, operate, manage, and lease the
same and receive all earnings, income, rents, issues and proceeds
accruing with respect thereto. Noteholder shall be under no
liability for or by reason of such entry, taking of possession,
removal, holding, operation or management, except that any amounts
so received shall be applied as hereinafter provided in this
Paragraph; and

C. Make application for the appointment of either an order
for morigagee in possession or a receiver for the Lands whether
such Mortgagee in possession or receivership be incident to a
proposed sale)of said Land or-otherwise, and Mortgagor hereby
consents to the appointment of such receiver -and agrees not to
oppose any sucll  appointment. Further, Mortgagor agrees that
Noteholder shall e~ appointed mortgagee in possession or receiver
of the Land, at Notenclder's option.

In the event the right to accelerate the indebtedness secured
hereby or to foreclose the Mortgage has accrued to Noteholder,
whether the entire debt Has then been accelerated or whether
foreclosure proceedings have been commenced, Noteholder may,
without order of Court notice o 'or demand upon Mortgagor, take
possession of the Land. Should Court proceedings be instituted,:
Mortgagor hereby consents to the enlry of an order by agreement to
effect and carry out the provisions of.chis Subparagraph C. While
in possession of the Land, Noteholder /chall have the following
powers:

(i} To collect the rents and manaye,. lease alter and
repair the Land cancel or modify existing leases, obtain
insurance and in general have all powers and rights
customarily incident to absolute ownership: and

(i1) To pay out of the'rents so -collected the management
and repair charges, taxes, insurance, commigsiong, fees
and all other expenses and, after creating reaszonable
reserves, apply the balance (if any), on account of the
indebtedness secured hereby.

Noteholder may remain in possession of the Land, in the event
of a foreclosure, until the foreclosure sale and thereafter during
the entire period of redemption (if any), if a deficiency exists.
Noteholder shall incur no liability for, nor shall Mortgagor assert
any claim, set-off or recoupment as a result of, any action taken
while Noteholder is in possession of the Property, except only for
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Noteholder's own gross negligence or willful misconduct. In the
event no foreclosure proceedings are commenced, Noteholder may
remain in possession as long as there exists a Default.

In order to facilitate Noteholder's exercise of the rights,
powers and remedies granted above, Mortgagor hereby irrevocably
appoints Noteholder its true and lawful attorney to act in its name
and stead for the purpose of effectuating any sale, assignment,
transfer or delivery authorized above, whether pursuant to power of
sale or otherwise, and to execute and deliver all such deeds, bills
of sale, leases, assignments and other instruments as Noteholder
may deem ilecessary and appropriate. Notwithstanding the foregoing,
if requested by Noteholder or any purchaser from Noteholder,
Mortgagor ©hall ratify and confirm any such sale, assignment,
transfer or {deiivery by executing and delivering to Noteholder or
such purchaser “zll appropriate deeds, bills of sale, leases,
assignments and sther instruments as may -be designated in such
request. Furthei, Mortgagor agrees that Noteholder may be a
purchaser of the Leaseliold Interest or any part thereof., or any
interest therein at arly sale, whether pursuant to power of-sale or
otherwise, and may apply unon the purchase price the indebtedness
secured hereby. Any purchaser at any sale shall acquire good title
to the property so purchasea,” free of the lien of this Mortgage and
free of all rights of redemptibn_in Mortgagor. The receipt of the
officer making the sale under judicial proceedings or of Noteholder
shall be sufficient discharge tol the purchaser for the purchase
money and such purchaser shall not'ke responsible for the proper
application thereof. :

Mortgagor hereby waives the benefit »f all appraisement,
valuation, stay, extension, redemption and equity of redemption
lawe now or hereafter in force and all rights.of marshaling in the
event of any sale hereunder of the Land or any part thereof or any
interest therein, including any and all rights of ‘redemption from
sale under any order or judgment of foreclosure of the lien of this
Mortgage on behalf of the Mortgagor, the trust ecktate and all
persons beneficially interested therein and each and evzry person,
acquiring interest in or title to the Premises subseqguent to the
date of this Mortgage.

The Proceeds of any sale of the Land or part thereof or any
interest therein, whether pursuant to power of sale or otherwise
hereunder, and all amounts received by Noteholder by reason of any
holding, operation or management of the Land or any part thereof,
together with any other moneys at the time held by Noteholder,
shall be applied in the following order:
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First: To all costs and expenses of the sale of the Land or
any part thereof or any interest therein, or entering upon, taking
possession of, removal from, holding, operating and managing the
Land or any part thereof, as the case may be, together with (a) the
costs and expenses of any receiver of the Land or any part thereof
appointed pursuant hereto and (b) any taxes, assessments or other
charges, prior to the lien of this Mortgage, which Noteholder may
consider necessary or desirable to pay;

Second: To any indebtedness secured by this Mortgage and at
the time due and payable, other than the indebtedness with respect
to the Nete at the time outstanding;

Third:~ To all amounts of principal, premium, if any, and
interest at ‘the time due and payable on the Note at the time
outstanding (whether at maturity or on a date fixed for any
installment payment or any prepayment or by declaration or
acceleration or otherwise), including interest at the Default Rate,
as set forth in the Note, and (to the extent permitted under
applicable law) on any overdue interest: and, in case such moneys
shall be insufficient to pay in full the amount so due and unpaid
upon the Note, then, filfs: to the payment of all amounts of
interest at the time due and payable on the Note, and second, to
the payment of all amounts of principal and premium if any, at the
time due and payable on the Not> and

Fourth: The balance, if any,  %n the person or entity then
entitled thereto pursuant to applicable state law. ‘ '

Mortgagor hereby waives all rights of.[ecdemption -and/or equity
of redemption which exists either by statute end/or common law for
sale under any-order or decree of foreclosure 6f this Mortgage on
its own behalf and on behalf of its beneficiary and of each and
eVery person, except decree or judgment creditors of Mortgagor who
may acquire any interest in or title to the Land /or, the trust
estate subsequent to the date hereof.

17. Remedies are Cumulative.

Each right, power and remedy of Noteholder now or hereafter
existing at law or in equity shall be cumulative and concurrent and
shall be in addition to eévery right, power and remedy provided for
in this Mortgage, and the exercise of any right, power or remedy
shall not preclude the simultaneous or later exercise of any other
right, power or remedy.

18. Taxes on Mortgage or Note.
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In the event of the passage of any law which deducts from the
value of real property, for purposes of taxation, any lien thereon
and which, in turn, imposges a tax, whether directly or indirectly,
on this Mortgage or on the Note, and if Mortgagor is prohibited by
law from paying the whole of such tax in addition to every other
payment required hereunder, Or if Mortgagor, although permitted to
pay such tax, fails to do so in a timely fashion, then, 4in such
event, at the option of Noteholder, the entire unpaid principal
balance of the Note secured hereby, and all accrued and unpaid
interest under the Note, and any other sums secured thereby shall
pe due and payable immediately without premium and, thereafter,
each of caid amounts shall bear interest at the Default Rate, as
set forth i& the Note, from the date advanced until fully repaid by
Mortgagor.

19. Comprromise of Actions.

Any action, suit or proceeding brought by Noteholder pursuant
to this Mortgage, or _ofherwise, and any claim made by Noteholder
under this Mortgage, or otherwise, may be compromised, withdrawn or
otherwise dealt with Ly Noteholder without any notice to or
approval of Mortgagor, eweept as otherwise provided in this
Mortgage.

20. No Waiver.

No delay or failure by Noteholder to insist upon the strict
performance of any term hereof or of ike Note or to exercise any
right, power or remedy provided for ‘lierein or therein as a
consequence of an Event of Default hereundsr or thereunder, and no
acceptance of any payment of the principal, interest or premium, if
any, on the Note during the continuance of . any.such Event of
Default, shall constitute a waiver of any such tzim, such Event of
Default or such right, power or remedy preclude any other or
further.exercise thereof or the exercise of any other-right, power
or remedy. No waiver of any Event of Default hersuader shall
affect or alter this Mortgage, which shall continue in full force
and effect with respect to any other then existing or subsequent
Events of Default.

21. Further Assurances.

The Mortgagor, at its expense, will execute, acknowledge and
deliver such instruments and take such actions as Noteholder from
time to time may reasonably request for the further assurance to
Noteholder of the properties and rights now or hereafter subjected
to the lien hereof or assigned hereunder or intended so to be.
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If Mortgagor shall pay the principal, interest and premium, if
any, due under the Note in accordance with the terms thereof, and
if it shall pay all other sums payable hereunder and shall comply
with all other terms hereof and of the Note, then this Mortgage and
the estate and rights hereby created shall cease, terminate and
become void, and thereupon Noteholder, at the expense of Mortgagor,
shall execute and deliver to Mortgagor such instruments asg shall be
required to evidence of record the satisfaction of this Mortgage
and the lien thereof, and any sums at. the time held by Mortgagee.

23. ‘Definitions.

Where used in this Mortgage, unless the context clearly
indicates a coatriary intent or unless otherwise specifically
provided herein, the word "Mortgagor" shall be construed as meaning
the "Mortgagor and aiy subsequent owner or owners of the Land", and
the word "Noteholder";, "Mortgagee" or "Lender" shall be construed
as meaning "Noteholder" and any subsequent holder or holders of
this Mortgage.

24. Authorization.

The execution of this Mortgagé¢ has been duly authorized by the
Mortgagor.

25. Permitted Contests.

Mortgagor, at its expense, may contest, by appropriate legal
proceedings conducted in good faith and with" dus diligence, the
amount or validity or application, in whole oi “in part, of any
Imposition or lien therefor or the validity of any instrument of
record affecting the Land or any part thereof, provaded that (a)
neither the Land, nor any part thereof or interest theré:in would be
in any danger of being sold, forfeited or lost, (%) neither
Mortgagor nor Noteholder would be in any danger of any additional
¢civil or any criminal liability for failure to comply therewith,
and (c) Mortgagor shall have set aside on its books adequate
reserves with respect thereto and shall have furnished such
security, if any, as may be required in the proceedings or
reascnably requested by Noteholder.

26. Uniform Commercial Code.

This Mortgage constitutes a Security Agreement under the
Uniform Commercial Code of the state in which the Premises are

25~




UNOFFICIAL COPY o

located (herein called the "Code") with respect to any part of the
Premises which may or might now or hereafter be or be deemed to be
personal property, fixtures or property other than real esgtate
including but not limited to all perscnal property and fixtures in
connection with the Premises, any Equipment, Inventory, Accounts,
Chattel Paper, Intangibles, Fixtures, Documents and Instruments as
defined in the Code including all proceeds and products thereof,
all insurance and condemnation proceeds, all building materials, .
all construction and architectural contracts and all plans and -
gpecifications (all for the purposes of this Section 26 called e
"Collateral"): all of the terms, provisions, conditions and
agreements, contained in this Mortgage pertain and apply to the :
Collateral as fully and to the same extent as to any other property oy
comprising (the Premises; and the following provisions of this
Section 26 shall not limited the generality or applicability of any
other.provisionof this Mortgage but shall be in addition thereto:

a) The MortgJagor (being the Debtor as that term istused in P

the Code) is and Wwillt be the true and lawful owner.of the e
Collateral, subject to ne-liens, charges or encumbrances other than e

the lien hereof and Permitted Encumbrances. , Hr

b) The Collateral is to be used by the Mortgagor solely for oo
business purposes, being installed upon the Premises for
Mortgagor's own use, or as the equipment and furnishings furnished
by Mortgagor, as landlord, to tenants of the Premises.

c) The Collateral will be kept 4t the real estate comprised
in the Premises, and will not be remowed therefrom without the
consent of the Noteholder (being the Secursd|Party as thatyterm is
used in the Code) by Mortgagor or any other person; and the
Collateral may be affixed to such real estacs but will not be
affixed to any other real estate.

d) The only persons having any interest in the Premises are
the Mortgagor, its beneficiaries and the Noteholder.

e) There is no Financing Statement covering ary of the
Collateral or any proceeds thereof is on file in any public office
except pursuant hereto; and Mortgagor will at its own cost and
expense, upon demand, furnish to the Noteholder such further
information and will execute and deliver to the Noteholder such
financing statement and other documents in form satisfactory to the
Noteholder and will do all such acts and things as the Noteholder
may at any time or from time to time reasonably reguest or as may
be necessary or appropriate to establish and maintain a perfected
security interest in the Collateral as security for the Note,
subject to no adverse liens or encumbrances; and the Mortgagor will
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pay the cost of filing the same or filing or recording such
financing statements or other documents, and this instrument, in
all public offices wherever filing or recording is deemed by the
Noteholder to be necessary or desirable.

£) Upon the occurrence of any Event of Default hereunder
(regardless of whether the Code has been enacted in the
jurisdiction where rights or remedies are asserted) and at any time
thereafter (such default not having previously been cured), the
Noteholder at its option may declare the Note ‘immediately due and
payable, and thereupon Noteholder shall have the remedies of a
secured rarty under the Code, including without limitation, the
right to take immediate and exclusive possession of the Collateral,
Or any parc, thereof, and for that purpose may, so far as the
Mortgagor carngiven authority therefor, with or without judicial
process, enter .iif this can be done without breach of the peace),
upon any place ‘whzre the Collateral or any part thereof may be
situated and remewe the same therefrom (provided that if the
Collateral is affixed =e real estate, such removal shall be subject
to the conditions stated.in the Code); and the Noteholder shall be
entitled to hold, maintadin, preserve and prepare the Collateral for
sale, until disposed of, o7 may propose to retain the Collateral
subject to Mortgagor's right. of redemption in satisfaction of the
Mortgagor's obligations, as provided in the Code. The Noteholder
without removal may render the (ollateral unusable and dispose of
the Collateral on the Premises. ( The Noteholder may require the
Mortgagor to assemble the Collateral and make it available to the
Noteholder for its possession at a piace to be designated by
Noteholder which is reasonably convenient to both parties. The
Noteholder will give Mortgagor at least ten (10) days notice of the
time and place of any public sale thereof ox. of the time after
which any private sale or any other intended disposition thereof is
made. The requirements of reasonable notice shall be met if such
notice is mailed, by certified mail or equivalent, pcstage prepaid,
to the address of Mortgagor shown in Section 28 of tAis Mortgage,
at least ten (10) days before the time of the sale or-aiznosition.
The Noteholder may but at any public sale and if the Collateral is
of a type customarily sold in a recognized market or is ¢f-a type
which * is the subject of widely distributed standard price
quotations, Noteholder may but at private sale. Any such sale may
be held as part of and in conjunction with any foreclosure sale of
the real estate comprised with the Premises, the Collateral and
real estate to be sold as one lot if Noteholder so elects. The net
proceeds realized upon any such disposition, after deduction for
the expenses of retaking, holding, preparing for sale, selling or
the 1like and the reasonable attorneys' fees and legal expenses
incurred by Noteholder, shall be applied in satisfaction of the
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Note. The Noteholder will account to the Mortgagor for any surplus
realized on such disposition.

g) The remedies of the Noteholder hereunder are cumulative
and the exercise of any one or more of the remedies provided for
herein or under the Code shall not be construed as a waiver of any
of the other remedies of the Noteholder, including having the
Collateral deemed part of the realty upon any foreclosure thereof
so long as any part of the Note remaing unsatisfied.

h) The terms and provisions contained in this Section 26
shall, urliess the context otherwise requires, have the meanings and
be construrd as provided in the Code.

27. Amenduents.

.This Mortgage cannot be changed or terminated orally but may
only be amended;” modified or terminated pursuant to gwritten
agreement between Mortgagor and Noteholder. -

28. Notices.

Any notice, demand or criler communication given pursuant -to
the terms hereof shall be in wxiting and shall be delivered :by
personal service or sent Dby registered mail, return receipt
requested, postage prepaid, addressed as follows:

If to Mortgagor: DAKIN I, L.L.C.
324 Touhy #
Park Ridge, Il. 60068 _
Attn: James Purcell

with a copy to: Arnold M. Schwartz
Davidson & Schwartz
111 N. Canal Street
Suite 394
Chicago, Illinois 60606

If to Noteholder: Liberty Federal Bank
One Grant Square
Hinsdale, Illinois 60521
Attn: Vice President

with a . copy to: Rock, Fusco & Garvey, Ltd.
350 North La Salle, Suite 900
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Chicago, Il. 60610
Attn: Robert L. Pattullo, Jr.

or at such other address within the United States or to the
attention of such other office as either party shall have
designated in writing to the other. Any such notice, demand or
other communication shall be deemed given when received at the
office of the Noteholder or Mortgagor or of any other officer who
shall have been designated by the addressee by notice in writing to
the other party.

297 ““Future Advances.

Mortgagse may, at its sole option and discretion upon request
of Mortgagor, ‘a: any time before full payment of this Mortgage,
make further advances ‘to Mortgagor, and the same with interest
shall be on a parity with, and not subordinate to, the indebtedness
evidenced by the Nole and shall be secured hereby in accordance
with all covenants and agreements herein contained, provided, that
the amount of principal! secured hereby and remaining unpaid shall
not exceed $4,000,000.00, rlus interest and any advances for the
benefit or protection of the Premises, including payment of taxes,
insurance, assessments or levies, with interest on such
disbursements as provided in this Mortgage, and provided, that if
Mortgagee shall make further advanies as aforesaid, Mortgagor shall
repay all such advances in accordancé with the note or notes, or
agreement or agreements, evidencing sawe, which Mortgagor shall
execute and deliver to Mortgagee and vhich shall be payable no
later than the maturity of this Mortgage fand shall include such
other terms as Mortgagee shall require. Notwithstanding anything
herein to the contrary, Mortgagor acknowledges-thiat Mortgagee shall
be under no obligation to make any future advances to Mortgagor in
connection with this Mortgage, the Note or the Loan Agreement.

30. Expense of Litigation and Preparation Where N nitigation
is Initiated.

If any action or proceeding be commenced to which Noteholder
is made a party, or in which it becomes necessary to defend or
uphold the lien of this Mortgage, all sums paid by Noteholder for
the expense (including reasonable attorneys' fees) of any
litigation to prosecute or to defend the rights and lien created by
this Mortgage shall be paid by the Mortgagor immediately upon
written demand therefor, together with interest thereon at the
Default Rate set forth in the Note from the date of payment, or
title to, interest in or claim upon the Premises, attaching to or
accruing subsequent to the lien of the this Mortgage, and shall be

29~




UNOFFICIAL COPY

deemed to be secured by this Mortgage. Mortgagor further expressly
agrees to pay all costs and expenses. including reasonable
attorneys's fees should Noteholder incur costs and attorneys fees
relating to this Mortgage even in the event no suit or litigation
is initiated.

31. Cross-Default Clause. Any default by Mortgagorn in the
performance or observance of any covenant or condition hereof in
accordance with Paragraph 15 above shall be deemed default or event
of default under each of the Loan Documents, entitling Noteholder
to exercise all or any remedies available to Noteholder under the
terms of any or all Loan Documents with respect to the Mortgaged
Premises, ~nd any default or event of default under any other Loan
Document shall be deemed a default hereunder, entitling Noteholder
to exercige epv.or all remedies provided for herein. Failure by
Noteholder to exercise any right which it may have hereunder shall
not be deemed a/waiver thereof unless so agreed in writing by
Noteholder, and ~the waiver by Noteholder of any default by
Mortgagor hereunder ‘shail not constitute a continuing waiver or a
waiver of any other default or of the same default on any future
occasion. :

Neither the Mortgagor,. nor any person claiming wunder
Mortgagor, shall have or enjoy any right to marshaling of assets,
all such right being hereby expressly waived as to the Mortgagor
and all persons claiming under Mortgagor, including junior lienors.
No release of personal liability ©f cany person whatever and no
release of any portion of the property rmow Or hereafter subject to
the lien of any of the Mortgage Instrums=ncs shall have any effect
whatever by way of impairment or disturbance of the Jlien or
priority of any of said Mortgage Instrumenics.. Any foreclosure or
other appropriate remedy sought may be brought and prosecuted as to

any part of the mortgaged security, wherever -located, without

regard to the fact that foreclosure proceedings or other
appropriate remedies have or have not been instituted elsewhere on
any other land subject to the lien of said Mortgage Inztruments oY
any of, .them.

32. Disclaimer by Noteholder. Noteholder shall not beliable
to any party for services performed or obligations due in
connection with this Loan. Noteholder shall not be liable for any
debts or claims accruing in favor of any parties against Mortgagor
or against the Mortgaged Premises. The Mortgagor is not nor shall
be an agent of Noteholder for any purposes, and Noteholder is not
a venture partner with Mortgagor in any manner whatsoever.
Approvals granted by Noteholder for any matters covered under this
Agreement shall be narrowly construed to cover only the parties and
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facts identified in any written approval or if not in writing such
approvals shall be solely for the benefit of Mortgagor.

33. Miscellaneous.

A. Within fifteen (15) days after request therefor,
Mortgagor shall confirm in writing to Noteholder, or its designee,
the amount then due hereunder and under the Note.

B. If the time of payment of all indebtedness secured hereby
or any part thereof be extended-at any time or'times, if the Note
be renewed, modified or replaced, or if any. security for the note
be released, Mortgageor and any other parties now or hereafter
liable for payment of such indebtedness in whole or in part or
interested in ihe Land shall be held to'consent to such extensiong,
renewals, modeications, replacements and ‘releases, and their
liability and the’ lien hereof and the ‘Other  Loan Documents and
Security-Agreements and the rights created hereby and thereby shall
continue in full force except as to those parties released, the
right of recourse against-all such -other parties being reserved by
Noteholder. '

C. The Loan proceeds ‘2c¢4 to be used, along with Mortgagor's
other funds, for the purchase of the Mortgaged Premises, and for no
other purposes, which shall Gecur contemporaneously with the
disbursement of the Loan Proceede. Such use is the business
purpose of Mortgagor's beneficiariec and the Loan is therefore not
usurious under 815 ILCS 205/4, of the . Tilinois Revised Statutes.

D. This Mortgage shall be binding(upon Mortgagor and its
successors  and assigns, and all persons claiging ‘under or thrdugh
Mortgagor or any such successor or assign, ‘and shall inure to the
benefit of and be enforceable by Noteholder and 9ts successors and
assigns.

E. The headings in this Mortgage are for purposes of
reference only and shall not limit or otherwise affect the-meaning
hereof.

F. If any clause, phrase, paragraph or portion of this
Mortgage or the application thereof to any person, party or
circumstances sghall be invalid or unenforceable under applicable
law, such event shall not affect, impair or render invalid or
unenforceable the remainder of this Mortgage nor any other clausge,
phrase, paragraph or portion hereof, nor shall it affect the
application of any clause, phrase, paragraph or provision hereof to
other persons, parties or circumstances.
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G. This Mortgage is negotiated in the County of Cook,
Chicago, Illinois and shall be governed by and construed in
accordance with the laws of the State of Jllinois. It is expressly
agreed that all parties hereto waive any right they now or in the
future may have to remove any claim or dispute arising here from.

IN WITNESS thereof, Mortgagor have caused this Mortgage to be
executed as of the date and year first written above.

MORTGAGOR :

DAKIN I, L.L.C., an
Illinois limited liability
company

BY: B.J.B. PARTNFRS, L.L.C., an
Illinois limited 4iability company,
Its Manager

e NP Ssoeae

Name: Donal P. Barry, S»
Title: Manager

* * Kk (k a Kk *

STATE OF ILLINOIS )

COUNTY OF COOK )

I, { K@nﬂdﬁ 1 S’h"ﬂ)ﬁl\,,\a Notary Public in and for said County
in the State aforesaid, DO HEREBY CERTIFY that DZNAL P. BARRY, SR.,
the Manager of B.J.B. PARTNERS L.L.C., an Tilinois Limited
Liability Company, the Manager of DAKIN I, L.L.C.;an Illinois
limited liability company, is personally know to me te e the same
person whose name is subscribed to the foregoing instrument as such

and that he appeared before me this day in person and
acknowledged that he signed and delivered the said instrument as
his free and voluntary acts, and as the free and voluntary act of
caid limited liability company for the uses and purposes therein
set forth.

GIVEN under my hand and notarial seal this éS#Aﬁiiy of July,

.

"OFFICIAL SEAL"
RERNADETTE STAUNTON
¢ Nolary Public, State of Hindis. &

2000.

-

My Commission Expires: AN-11-0]
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EXHIBIT A

LEGAL DESCRIPTION

THE WEST HALF OF LOT 20 AND ALL OF LOT 21 IN AXEL CHYTRAUS
SUBDIVISION OF THE EAST HALF OF BLOCK 2 OF LAFLIN SMITH AND DYERS
SUBDIVISION OF THE NORTH EAST QUARTER (EXCEPT THE 1.28 ACRES IN
THE NORTHEAST QUARTER) OF SECTION 20, TOWNSHIP 40 NORTH, RANGE
14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS

P.I.N.: 14-20-206-006-0000

COMMON ADDRESS:.925-927 W. DAKIN, CHICAGO, IL.
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