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Q - MORTGAGE
E;le it ASSIGNMENT OF RENTS, SECURITY AGREEMENT AND
fq7 FIXTURE FILING
e s Compn Ksown s Ll ll
t: E;m& 3 “11 S. LaSalle St., Chicago, Illinois” 652172
SR
rE F g; THIS MORTGAGE, ASSIGNMENT OF RENTS, SECURITY AGREEMENT AND
E;"" 0 L‘IJ = FIXTURE FILING (this “Mortgage”) is made as of September 28, 2000, by ELEVEN SOUTH
i 8 . LASALLE ASSOCIATES, L.L.C., a Delaware limited liability company (“Mortgagor”) whose
k2 1 2 address is c/o European American Realty, Ltd., 737 N. Michigan Avenue, Suite 900, Chicago,

Itlinois 60611; in favor of BANK UNITED, 1ts successors and assigns (“Mortgagee”) whose
address is 610%W. Roosevelt Road, Suite B-1, Wheaton, Illinois 60187.

1. Grant aid Hzeured Obligations.

1.1 Grant. For the purpose of securing payment and performance of the Secured
Obligations defined and desciibed in Section 1.2 below, Mortgagor hereby irrevocably and
unconditionally grants, bargains, sells, conveys, mortgages and warrants to Mortgagee, all estate,
right, title and interest which Mo:tgagor now has or may later acquire in and to the following
property (all or any part of such projier.v, or any interest in all or any part of it, as the context
may require, the “Property”):

(@)  The real property locaied in the County of Cook, State of Illinois, as
described in Exhibit A, together with all existing and future easements and rights
affording access to it (the “Premises”); togetnsi with

(b)  All buildings, structures and imprevements now located or later to be
constructed on the Premises (the “Improvements™); together with

(c)  All existing and future appurtenances, priviisges, easements, franchises
and tenements of the Premises, and any Premises lying in the streets, roads or avenues,
open or proposed, in front of or adjoining the Premises and Improvements; together with

(d)  Allexisting and future leases, subleases, subtenancies, liceis s, occupancy
agreements and concessions (“Leases™) relating to the use and enjoyment of all or any
part of the Premises and Improvements, and any and all guaranties and other 4gieements
relating to or made in connection with any of such Leases; together with

(e)  All real property and improvements on it, and all appurtenances and other
property and interests of any kind or character, whether described in Exhibit A or not,
which may be reasonably necessary or desirable to promote the present and any
reasonable future beneficial use and enjoyment of the Premises and Improvements;
together with

(fy  All goods, materials, supplies, chattels, furniture, fixtures, equipment and
machinery now or later to be attached to, placed in or on, or used in connection with the
use, enjoyment, occupancy or operation of all or any part of the Premises and
Improvements, whether stored on the Premises or elsewhere, including all pumping
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plants, engines, pipes, ditches and flumes, and also all gas, electric, cooking, heating,
cooling, air conditioning, lighting, refrigeration and plumbing fixtures and equipment, all
of which shall be considered to the fullest extent of the law to be real property for
purposes of this Mortgage; together with

(g)  All building materials, equipment, work in process or other personal
property of any kind, whether stored on the Premises or elsewhere, which have been or
later will be acquired for the purpose of being delivered to, incorporated into or installed
in or about the Premises or Improvements; together with

(h)  All of Mortgagor’s interest in and to all operating accounts, the Loan
funds, whether disbursed or not, all reserve deposits made with Mortgagee pursuant to
the Loan Agreement, and any other bank accounts of Mortgagor; together with

(& All rights to the payment of money, accounts, accounts receivable,
reserves, doferred payments, refunds (including all real estate tax refunds), cost savings,
payments ani Jeposits, whether now or later to be received from third parties (including
all earnest moriev sales deposits) or deposited by Mortgagor with third parties (including
all utility depositsj, contract rights, development and use rights, governmental permits
and licenses, applicatiyrs, architectural and engineering plans, specifications and
drawings, as-built drawings, <chattel paper, instruments, documents, notes, drafts and
letters of credit (other than lstters of credit in favor of Mortgagee), which arise from or
relate to construction on the Preniizes or to any business now or later to be conducted on
it, or to the Premises and Improvemeonts generally; together with

() All insurance policies ‘pertaining to the Premises and all proceeds,
including all claims to and demands for thets, of the voluntary or involuntary conversion
of any of the Premises, Improvements or the otner nroperty described above into cash or
liquidated claims, including proceeds of all present and future fire, hazard or casualty
insurance policies and all condemnation awards or paviiients now or later to be made by
any public body or decree by any court of competent jurisdiction for any taking or in
connection with any condemnation or eminent domain nroceeding, and all causes of
action and their proceeds for any damage or injury to the Prer:'ses, Improvements or the
other property described above or any part of them, or breach of warranty in connection
with the construction of the Improvements, including causes of action arising in tort,
contract, fraud or concealment of a material fact; together with

(k)  All books and records pertaining to any and all of the propertv-described
above, including computer-readable memory and any computer hardware or software
necessary to access and process such memory except to the extent Mortgagee is
prohibited from assigning software pursuant to any software licensing agreement (“Books
and Records”); together with

{0 All proceeds of, additions and accretions to, substitutions and
replacements for, and changes in any of the property described above.

Capitalized terms used above and elsewhere in this Mortgage without definition have the
meanings given them in the Loan Agreement referred to in Subsection 1.2(a)(iii) below.
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1.2 Secured Obligations.

(@)  Mortgagor makes the grant, conveyance, and mortgage set forth in
Section 1.1 above, and grants the security interest set forth in Section 3 below for the
purpose of securing the following obligations (the “Secured Obligations”) in any order of
priority that Mortgagee may choose:

(1) Payment of all obligations at any time owing under a promissory
note (the “Note”) bearing even date herewith, payable by Mortgagor as maker in
the stated principal amount of Seventeen Million Seven Hundred Thirty Thousand
Dollars ($17,730,000) to the order of Mortgagee; and

(i)  Payment and performance of all obligations of Mortgagor under
this Mortgage; and

(i)  Payment and performance of all obligations of Mortgagor under a
LoanAgreement (Acquisition Loan) bearing even date herewith between
Mortgagor as “Borrower” and Mortgagee as “Lender” (the “Loan Agreement”);
and

(iv)  Payment and performance of any obligations of Mortgagor under
any Loan Document's which are executed by Mortgagor; and

(v)  Payment ‘and” performance of all future advances and other
obligations that Mortgagor or any successor in ownership of all or part of the
Property may agree to pay and/or perform (whether as principal, surety or
guarantor) for the benefit of Moitgagee, when a writing evidences the parties’
agreement that the advance or obligatiunbe secured by this Mortgage; and

(vi) Payment and performance of all modifications, amendments,
cxtensions, and renewals, however evidenced, of aiy of the Secured Obligations.

(b)  All persons who may have or acquire an interes in all or any part of the
Property will be considered to have notice of, and will be bcund by, the terms of the
Secured Obligations and each other agreement or instrument made or entered into in
connection with each of the Secured Obligations. Such terms includle ahv provisions in
the Note or the Loan Agreement which permit borrowing, repayment and rooorrowing, or
which provide that the interest rate on one or more of the Secured Obligaigns may vary
from time to time.

2. Assignment of Rents.

2.1 Assignment.  Mortgagor hereby irrevocably, absolutely, presently and
unconditionally assigns to Mortgagee all rents, royalties, issues, profits, revenue, income,
accounts, proceeds and other benefits of the Property, whether now due, past due or to become
due, including all prepaid rents and security deposits (some or all collectively, as the context may
require, “Rents”). This s an absolute assignment, not an assignment for security only.

22 Grant of License. Mortgagee hereby confers upon Mortgagor a license
(“License”) to collect and retain the Rents as they become due and payable, so long as no Event
of Default, as defined in Section 6.2 below, shall exist and be continuing, If an Event of Default
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has occurred and is continuing, Mortgagee shall have the right, which it may choose to exercise
i its sole discretion, to terminate this License without notice to or demand upon Mortgagor, and
without regard to the adequacy of Mortgagee’s security under this Mortgage.

2.3 Collection and Application of Rents. Subject to the License granted to Mortgagor

under Section 2.2 above, Mortgagee has the right, power and authority to collect any and all
Rents. After an Event of Default, Mortgagee may perform any and all of the following acts, if
and at the times when Mortgagee in its sole discretion may so choose:

(a)  Demand, receive and enforce payment of any and all Rents; or
(b)  Givereceipts, releases and satisfactions for any and all Rents; or

(c)  Sue either in the name of Mortgagor or in the name of Mortgagee for any
and all’Rents.

Mortgagee and vicctgagor agree that to the maximum extent permitted by applicable law, the
mere recordation of fiis assignment granted herein entitles Mortgagee immediately to collect and
receive rents upon the occirrence of an Event of Default, as defined in Section 6.2, without first
taking any acts of enforcemerit iinder applicable law, such as, but not limited to, providing notice
to Mortgagor, filing foreclosuré preseedings, or seeking and/or obtaining the appointment of a
receiver. Further, Mortgagee’s right to the Rents does not depend on whether or not Mortgagee
takes possession of the Property as'ncrmitted under Subsection 6.3(c). In Mortgagee’s sole
discretion, Mortgagee may choose to celiect Rents either with or without taking possession of
the Property. Mortgagee shall apply all Rents-collected by it in the manner provided under
Section 6.6. If an Event of Default occurs while Mortgagee is in possession of all or part of the
Property and is collecting and applying Rents as'périitted under this Mortgage, Mortgagee and
any receiver shall nevertheless be entitled to exersisz and invoke every right and remedy
afforded any of them under this Mortgage and at law or'1:1 equity.

24  Mortgagee Not Responsible. Under no circunistances shall Mortgagee have any
duty to produce Rents from the Property. Regardless of whether Grinot Mortgagee, in person or

by agent, takes actual possession of the Premises and Improvements, viiless Mortgagee agrees in
writing to the contrary, Mortgagee is not and shall not be deemed to be:

(a) A “mortgagee in possession” for any purpose; or

(b)  Responsible for performing any of the obligations of the lessor under any
Lease; or |

()  Responsible for any waste committed by lessees or any other parties, any
dangerous or defective condition of the Property, or any negligence in the management,
upkeep, repair or control of the Property; or

(d)  Liable in any manner for the Property or the use, occupancy, enjoyment or
operation of all or any part of it.

2.5 Leasing. Mortgagor shall not accept any deposit or prepayment of rents under the
Leases for any rental period exceeding one (1) month without Mortgagee’s prior written consent.
Mortgagor shall not lease the Property or any part of it except strictly in accordance with the
Loan Agreement.
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3. Grant of Security Interest.

3.1  Security Agreement. The parties intend for this Mortgage to create a lien on the
Property, and an absolute assignment of the Rents, all in favor of Mortgagee. The parties
acknowledge that some of the Property and some or all of the Rents may be determined under
applicable law to be personal property or fixtures. To the extent that any Property or Rents may
be or be determined to be personal property, Mortgagor as debtor hereby grants Mortgagee as
secured party a security interest in all such Property and Rents, to secure payment and
performance of the Secured Obligations. This Mortgage constitutes a security agreement under
the Uniform Commercial Code of the State in which the Property is located, covering all such
Property and Rents.

3.2 - Financing Statements. Mortgagor shall execute one or more financing statements.
and such other documents as Mortgagee may from time to time require to perfect or continue the
perfection of Mortgagee’s security interest in any Property or Rents. As provided in Section 5.9
below, Mortgagor sball pay all fees and costs that Mortgagee may incur in filing such documents
in public offices and ir ebtaining such record searches as Mortgagee may reasonably require. In
case Mortgagor fails to execute any financing statements or other documents for the perfection or
continuation of any secusiiy nferest, Mortgagor hereby appoints Mortgagee as its true and lawful
attorney-in-fact to execute any.s1:ch documents on its behalf. If any financing statement or other
document is filed in the records nermially pertaining to personal property, that filing shall never
be construed as in any way dercgriung from or impairing this Mortgage or the rights or
obligations of the parties under it.

4. Fixture Filing.

This Mortgage constitutes a financing stateipent filed as a fixture filing under Article 9 of
the Uniform Commercial Code in the State in which the Property is located, as amended or
recodified from time to time, covering any Property whick now is or later may become fixtures
attached to the Premises or Improvements. For this purpose, the respective addresses of
Mortgagor, as debtor, and Mortgagee, as secured party, are as.se* forth in the preambles of this
Mortgage.

5. Rights and Duties of the Parties.

5.1  Representations and Warranties. Mortgagor represents and warreats that:

(a)  Mortgagor lawfully possesses and holds fee simple title (o 'all of the
Premises and Improvements;

(b)  Mortgagor has or will have good title to all Property other than the
Premises and Improvements;

(c) Mortgagor has the full and unlimited power, right and authority to
encumber the Property and assign the Rents;

(d)  This Mortgage creates a first and prior lien on the Property;

(e)  The Property includes all property and rights which may be reasonably
necessary or desirable to promote the present and any reasonable future beneficial use
and enjoyment of the Premises and Improvements;

14117284\V-6 3



" wem UNOFFICIAL COPY

|
!
|
|




UNOFFICIAL COP Yorz172

(f)y ~ Mortgagor owns any Property which is personal property free and clear of
any security agreements, reservations of title or conditional sales contracts, and there is
no financing statement affecting such personal property on file in any public office; and

(g)  Mortgagor’s place of business, or its chief executive office if it has more
than one place of business, is located at the address specified below.

52 Taxes, and Assessments. Mortgagor shall pay prior to delinquency all taxes,
levies, charges and assessments, in accordance with Section 15.1(h) of the Loan Agreement.

5.3 Performance of Secured Obligations. Mortgagor shall promptly pay and perform

each Secured Obligation in accordance with its terms.

5.47_Liens, Charges and Encumbrances. Mortgagor shall immediately discharge any
lien on the Piomerty which Mortgagee has not consented to in writing in accordance with the
terms of Sectioii15.1(c) of the Loan Agreement.

5.5 Damagpes wnd Insurance and Condemnati oceeds. In the event of any
casualty or condemnatior'sf the Property, the provisions of Article 11 of the Loan Agreement
shall govern,

5.6  Maintenance and P.eservation of Property.

(a)  Mortgagor shall inspze the Property as required by the Loan Agreement
and keep the Property in good condition.and repair.

(b)  Mortgagor shall not remove or demolish the Property or any part of it, or
alter, restore or add to the Property, or initiate or allow any change in any zoning or other
Premises use classification which affects the/Pinperty or any part of it, except as
permitted or required by the Loan Agreement or s’ith Mortgagee’s express prior written
consent in each instance

(c)  If all or part of the Property becomes damaged or destroyed, Mortgagor
shall promptly and completely repair and/or restore the ’ronerty in a good and
workmanlike manner in accordance with sound building practices, regardless of whether
or not Mortgagee agrees to disburse Proceeds or other sums to pay Gosts of the work of
repair or reconstruction under Article 11 of the Loan Agreement.

(d)  Mortgagor shall not commit or allow any act upon or use of tlic. Property
which would materially violate: (i) any applicable Laws or order of any Governmental
Authority, whether now existing or later to be enacted and whether foreseen or
unforeseen; or (ii) any public or private covenant, condition, restriction or equitable
servitude affecting the Property. Mortgagor shall not bring or keep any article on the
Property or cause or allow any condition to exist on it, if that could invalidate or would
be prohibited by any insurance coverage required to be maintained by Mortgagor on the
Property or any part of it under the Loan Agreement.

(e)  Mortgagor shall not commit or allow waste of the Property, including
those acts or omissions characterized under the Loan Agreement as waste which arises
out of Hazardous Material.
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D Mortgagor shall perform all other acts which from the character or use of
the Property may be reasonably necessary to maintain and preserve its value.

5.7  Releases, Extensions, Modifications and Additional Security. From time to time,

Mortgagee may perform any of the following acts without incurring any liability or giving notice
to any person:

(a)  Release any person liable for payment of any Secured Obligation;

(b)  Extend the time for payment, or otherwise alter the terms of payment, of
any Secured Obligation;

(¢}  Accept additional real or personal property of any kind as security for any
Secares] Obligation, whether evidenced by deeds of trust, mortgages, security agreements
or any other instruments of security;

(d) < Alter, substitute or release any property securing the Secured Obligations;
(¢)  Cornsent to the making of any plat or map of the Property or any part of it;

(H Join in any subordination or other agreement affecting this Mortgage or
the lien of it; or

(g) Release the Property or any part of it.

5.8 Release. When all of the Secuted Obligations have been patd in full and all fees
and other sums owed by Mortgagor under Seciioa 5.9 of this Mortgage and the other Loan
Documents have been received, Mortgagee shall reiense this Mortgage, the lien created thereby,
and all notes and instruments evidencing the Secured Obiigations. Mortgagor shall pay any costs
of preparation and recordation of such release.

59 Compensation, Exculpation, Indemnification.

(1)  Mortgagor agrees to pay reasonable and custoriary fees in the maximum
amounts legally permitted, or reasonable fees as may be charged by Mortgagee when the
law provides no maximum limit, for any services that Mortgagee may render in
connection with this Mortgage, including Mortgagee’s providing a statcment of the
Secured Obligations or providing the release pursuant to Section 5.8 above.~ Mortgagor
shall also pay or reimburse all of Mortgagee’s reasonable and customaiy coasts and
expenses which may be incurred in rendering any such services. Mortgagor agrees to pay
or reimburse Mortgagee for all costs, expenses and other advances which may be
incurred or made by Mortgagee in any efforts to enforce any terms of this Mortgage,
including any rights or remedies afforded to Mortgagee under Section 6.3, whether any
lawsuit is filed or not, or in defending any action or proceeding arising under or relating
to this Mortgage, including attorneys’ fees and other legal costs, costs of any Foreclosure
Sale (as defined in Subsection 6.3(i) below) and any cost of evidence of title. If
Mortgagee chooses to dispose of Property through more than one Foreclosure Sale,
Mortgagor shall pay all costs, expenses or other advances that may be incurred or made
by Mortgagee in each of such Foreclosure Sales.
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(b)  Mortgagee shall not be directly or indirectly liable to Mortgagor or any
other person as a consequence of any of the following:

(1) Mortgagee’s exercise of or failure to exercise any rights, remedies
or powers granted to Mortgagee in this Mortgage;

(i)  Mortgagee’s failure or refusal to perform or discharge any
obligation or liability of Mortgagor under any agreement related to the Property or
under this Mortgage; or

(i)  Any loss sustained by Mortgagor or any third party resulting from
Mortgagee’s failure to lease the Property, or from any other act or omission of
Mortgagee in managing the Property, after an Event of Default, unless the loss is
caused by the willful misconduct and bad faith of Mortgagee.

Mortgagertiereby expressly waives and releases all liability of the types described above,
and agrees iratno such liability shall be asserted against or imposed upon Mortgagee.

(c)  Motgagor agrees to indemnify Mortgagee against and hold it harmless
from all losses, damages.. liabilities, claims, causes of action, judgments, court costs,
attorneys’ fees and othér legal expenses, cost of evidence of title, cost of evidence of
value, and other costs and expenses which it may suffer or incur:

(1) In perfornizig any act required or permitted by this Mortgage or
any of the other Loan Docurients-or by law;

(i)  Because of any {ai'ure of Mortgagor to perform any of its
obligations; or

(i)  Because of any alleged obligaiion of or undertaking by Mortgagee
to perform or discharge any of the reprerentutions, warranties, conditions,
covenants or other obligations in any document reiziing to the Property other than
the Loan Documents.

This agreement by Mortgagor to indemnify Mortgagee shall murvive the release and
cancellation of any or all of the Secured Obligations and the full or gartiil release of this
Mortgage.

(d)  Mortgagor shall pay all obligations to pay money arising ‘urder this
Section 5.9 immediately upon demand by Mortgagee. Each such obligation shall be
added to, and considered to be part of, the principal of the Note, and shall bear interest
from the date the obligation arises at the Default Rate.

5.10 Defense and Notice of Claims and Actions. At Mortgagor’s sole expense,

Mortgagor shall protect, preserve and defend the Property and title to and right of possession of
the Property, and the security of this Mortgage and the rights and powers of Mortgagee created
under it, against all adverse claims arising while the Loan is outstanding and Mortgagor holds
title to the Property. Mortgagor shall give Mortgagee prompt notice in writing if any claim is
asserted which does or could affect any such matters, or if any action or proceeding is
commenced which alleges or relates to any such claim.
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5.11 Subrogation. Mortgagee shall be subrogated to the liens of all encumbrances,
whether released of record or not, which are discharged in whole or in part by Mortgagee in
accordance with this Mortgage or with the proceeds of any loan secured by this Mortgage.

5.12  Site Visits, Observation and Testing. = Mortgagee and its agents and

representatives shall have the right at any reasonable time to enter and visit the Property for the
purpose of performing appraisals, observing the Property, taking and removing soil or
groundwater samples, and conducting tests on any part of the Property. Mortgagee has no duty,
however, to visit or observe the Property or to conduct tests, and no site visit, observation or
testing by Mortgagee, its agents or representatives shall impose any liability on any of
Mortgagee, its agents or representatives. In no event shall any site visit, observation or testing
by Mortgagee, its agents or representatives be a representation that Hazardous Material are or are
not present iz, on or under the Property, or that there has been or shall be compliance with any
law, reguiation. or ordinance pertaining to Hazardous Material or any other applicable
governmental law. Neither Mortgagor nor any other party is entitled to rely on any site visit,
observation or tesung2 by any of Mortgagee, its agents or representatives. Neither Mortgagee, its
agents or representaitves.owe any duty of care to protect Mortgagor or any other party against, or
to inform Mortgagor or'any other party of, any Hazardous Material or any other adverse
condition affecting the Froperty. Mortgagee shall give Mortgagor reasonable notice before
entering the Property. Moitzagee shall make reasonable efforts to avoid interfering with
Mortgagor’s use of the Property in excrcising any rights provided in this Sgction 5.12.

5.13 Notice of Change. Mortgagoer shall give Mortgagee prior written notice of any
change in: (a) the location of its place ot business or its chief executive office if it has more than
one place of business; (b) the location of any of the Property, including the Books and Records;
and (c) Mortgagor’s name or business structur¢,” {Jnless otherwise approved by Mortgagee in
writing, all Property that consists of personal propecrty (other than the Books and Records) will
be located on the Premises and all Books and Records will be located at Mortgagor’s place of
business or chief executive office if Mortgagor has more than one place of business.

6. Accelerating Transfers, Default and Remedies.

6.1 Accelerating Transfers.

(a)  “Accelerating Transfer” means any Transfer not expressiy permitted under
Article 12 of the Loan Agreement.

(b)  Mortgagor acknowledges that Mortgagee is making one or more advances
under the Loan Agreement in reliance on the expertise, skill and experience of
Mortgagor; thus, the Secured Obligations include material elements similar in nature to a
personal service contract. In consideration of Mortgagee’s reliance, Mortgagor agrees
that Mortgagor shall not make any Accelerating Transfer, unless the transfer is preceded
by Mortgagee’s express written consent to the particular transaction and transferee.
Mortgagee may withhold such consent in its sole discretion. If any Accelerating Transfer
occurs, Mortgagee in its sole discretion may declare all of the Secured Obligations to be
immediately due and payable, and Mortgagee may invoke any rights and remedies
provided by Section 6.3 of this Mortgage.
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6.2  Events of Default. Mortgagor will be in default under this Mortgage upon the
occurrence of any one or more of the following events (some or all collectively, “Events of
Default;” any one singly, an “Event of Default™),

(a)  Failure of Mortgagor (i) (x) to pay any of the principal (other than
monthly installments) of the Loan when due, (y) to pay monthly installments of principal,
Interest, or escrow deposits within five (5) days after the date when due or (z) to observe
or perform any of the other covenants or conditions by Mortgagor to be performed under
the terms of this Mortgage or any of the other Loan Documents concerning the payment
of money for a period of five (5) days after written notice from Mortgagee that the same
is due and payable; or (ii} for a period of thirty (30) days after written notice from
Mortgagee, to observe or perform any non-monetary covenant or condition contained in
this Mortgage or any of the other Loan Documents; provided that if any such failure
conceining a non-monetary covenant or condition is susceptible to cure but cannot
reasonably be cured within said thirty (30) day period, then Mortgagor shall have an
additional sr<ty (60) day period to cure such failure and no Event of Default shall be
deemed to ex1sc hereunder so long as Mortgagor commences such cure within the initial
thirty (30) day period and diligently and in good faith pursues such cure to completion
within such resuliing ninety (90) day period from the date of Mortgagee’s notice, and
provided further that if‘a different notice or grace period is specified under Article 14 of
the Loan Agreement (or eisewhere in this Mortgage or the Loan Agreement) in which
such particular breach wili-bccome an Event of Default, the specific provision shall
control; or

(b)  An “Event of Default” occurs under the Loan Agreement or any other
Loan Document.

6.3  Remedies. At any time after an Event'of Default, Mortgagee shall be entitled to
invoke any and all of the rights and remedies described below, in addition to all other rights and
remedies available to Mortgagee at law or in equity. All of such rights and remedies shall be
cumulative, and the exercise of any one or more of them skali not constitute an election of
remedies.

(a)  Acceleration. Mortgagee may declare any o1 ‘all of the Secured
Obligations to be due and payable immediately.

(b)  Receiver. Mortgagee shall, as a matter of right, without notice and
without giving bond to Mortgagor or anyone claiming by, under or through Mortgagor,
and without regard for the solvency or insolvency of Mortgagor or the then value of the
Property, to the extent permitted by applicable law, be entitled to have a receiver
appointed for all or any part of the Property and the Rents, and the proceeds, issues and
profits thereof, with the rights and powers referenced below and such other rights and
powers as the court making such appointment shall confer, and Mortgagor hereby
consents to the appointment of such receiver and shall not oppose any such appointment.
Such receiver shall have all powers and duties prescribed by applicable law, all other
powers which are necessary or usual in such cases for the protection, possession, control,
management and operation of the Property, and such rights and powers as Mortgagee
would have, upon entering and taking possession of the Property under subsection (c)
below.,
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(c)  Entry. Mortgagee, in person, by agent or by court-appointed receiver,
may enter, take possession of, manage and operate all or any part of the Property, and
may also do any and all other things in connection with those actions that Mortgagee may
in its sole discretion consider necessary and appropriate to protect the security of this
Mortgage. Such other things may include: taking and possessing all of Mortgagor’s or
the then owner’s Books and Records; entering into, enforcing, modifying or canceling
Leases on such terms and conditions as Mortgagee may consider proper; obtaining and
evicting tenants; fixing or modifying Rents; collecting and receiving any payment of
money owing to Mortgagee; completing any unfinished construction; and/or contracting
for and making repairs and alterations. If Mortgagee so requests, Mortgagor shall
assemble all of the Property that has been removed from the Premises and make all of it
available to Mortgagee at the site of the Premises.

{d)  Cure; Protection of Security. Mortgagee may cure any breach or default

of Mortgagor, and if it chooses to do so in connection with any such cure, Mortgagee
may also-znier the Property and/or do any and all other things which it may in its sole
discretion censider necessary and appropriate to protect the security of this Mortgage,
including, witheut limitation, completing construction of the improvements at the
Property contemiplated by the Loan Agreement. Such other things may include:
appearing in and/or definding any action or proceeding which purports to affect the
security of, or the rights or powers of Mortgagee under, this Mortgage; paying,
purchasing, contesting or coripromising any encumbrance, charge, lien or claim of lien
which in Mortgagee’s sole judgrient.is or may be senior in priority to this Mortgage, such
judgment of Mortgagee or to be conclusive as among the parties to this Mortgage;
obtaining insurance and/or paying any premiums or charges for insurance required to be
carried under the Loan Agreement; otherise caring for and protecting any and all of the
Property; and/or employing counsel, accouutants, contractors and other appropriate
persons to assist Mortgagee. Mortgagee may take ony of the actions permitted under this
Subsection 6.3(d) either with or without giving sotice to any person. Any amounts
expended by Mortgagee under this Subsection 6.3(d) shall'be secured by this Mortgage.

(e) Uniform Commercial Code Remedies. Mottgagee may exercise any or all

of the remedies granted to a secured party under the Uniforin Commercial Code in the
State in which the Property is located.

H Foreclosure: Lawsuits. Mortgagee shall have the right, i1 zne or several
concurrent or consecutive proceedings, to foreclose the lien hereof upon thz Property or
any part thereof, for the Secured Obligations, or any part thereof, by any praceedings
appropriate under applicable law. Mortgagee or its nominee may bid and become the
purchaser of all or any part of the Property at any foreclosure or other sale hereunder, and
the amount of Mortgagee’s successful bid shall be credited on the Secured Obligations.
Without limiting the foregoing, Mortgagee may proceed by a suit or suits in law or
equity, whether for specific performance of any covenant or agreement herein contained
or in aid of the execution of any power herein granted, or for any foreclosure under the
judgment or decree of any court of competent jurisdiction.

(g)  Other Remedies. Mortgagee may exercise all rights and remedies
contained in any other instrument, document, agreement or other writing heretofore,
concurrently or in the future executed by Mortgagor or any other person or entity in favor
of Mortgagee in connection with the Secured Obligations or any part thereof, without

11
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prejudice to the right of Mortgagee thereafter to enforce any appropriate remedy against
Mortgagor. Mortgagee shall have the right to pursue all remedies afforded to a
mortgagee under applicable law, and shall have the benefit of all of the provisions of such
applicable law, including all amendments thereto which may become effective from time
to time after the date hereof.

(h)  Sale of Personal Property. Mortgagee shall have the discretionary right to

cause some or all of the Property, which constitutes personal property, to be sold or
otherwise disposed of in any combination and in any manner permitted by applicable law.

(D For purposes of this power of sale, Mortgagee may elect to treat as
personal property any Property which is intangible or which can be severed from
the Premises or Improvements without causing structural damage. If it chooses to
do so, Mortgagee may dispose of any personal property, in any manner permitted
by Article 9 of the Uniform Commercial Code of the State in which the Property
is Yocuted, including any public or private sale, or in any manner permitted by any
other'applicable law.

(i)~ In connection with any sale or other disposition of such Property,
Mortgagor agrecs:that the following procedures constitute a commercially
reasonable sale: Marigagee shall mail written notice of the sale to Mortgagor not
later than thirty (30,<d2ys prior to such sale. Mortgagee will publish notice of the
sale in a local daily newspaper of general circulation. Upon receipt of any written
request, Mortgagee will meie the Property available to any bona fide prospective
purchaser for inspection durirg 1casonable business hours. Notwithstanding,
Mortgagee shall be under no obligation to consummate a sale if, in its judgment,
none of the offers received by it equals the fair value of the Property offered for
sale. The foregoing procedures do not'coustitute the only procedures that may be
commercially reasonable. '

() Single or Multipte Foreclosure Sales. “If ihe Property consists of more

than one lot, parcel or item of property, Mortgagee may:

14117284\V-6

) Designate the order in which the lots, parceisiand/or items shall be
sold or disposed of or offered for sale or disposition; and

(1)  Elect to dispose of the lots, parcels and/or items tlirzugh a single
consolidated sale or disposition to be held or made under or in coinestion with
judicial proceedings, or by virtue of a judgment and decree of forectosure and
sale; or through two or more such sales or dispositions; or in any other manner
Mortgagee may deem to be in its best interests (any such sale or disposition, a
“Foreclosure Sale;” and any two or more, “Foreclosure Sales™).

If Mortgagee chooses to have more than one Foreclosure Sale, Mortgagee at its
option may cause the Foreclosure Sales to be held simultaneously or successively,
on the same day, or on such different days and at such different times and in such
order as Mortgagee may deem to be in its best interests. No Foreclosure Sale
shall terminate or affect the liens of this Mortgage on any part of the Property
which has not been sold, until all of the Secured Obligations have been paid in
full,

12
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6.4  Credit Bids. At any Foreclosure Sale, any person, including Mortgagor or
Mortgagee, may bid for and acquire the Property or any part of it to the extent permitted by then
applicable law. Instead of paying cash for such property, Mortgagee may settle for the purchase
price by crediting the sales price of the property against the following obligations:

(a)  First, the portion of the Secured Obligations attributable to the expenses of
sale, costs of any action and any other sums for which Mortgagor is obligated to pay or
reimburse Mortgagee under Section 5.9 ofthis Mortgage; and

(b)  Second, all other Secured Obligations in any order and proportions as
Mortgagee in its sole discretion may choose.

6.5 .. Application of Foreclosure Sale Proceeds. Mortgagee shall apply the proceeds of

any Foreclosuie Sale in the following manner:

{(a), First, to pay the portion of the Secured Obligations attributable to the
expenses oI tals, costs of any action and any other sums for which Mortgagor is obligated
to reimburse Morfgagee under Section 5.9 of this Mortgage;

(b)  Seconq, o pay the portion of the Secured Obligations attributable to any
sums expended or advaiced by Mortgagee under the terms of this Mortgage which then
remain unpaid;

(c)  Third, to pay all ¢the: Secured Obligations in any order and proportions as
Mortgagee in its sole discretion may chesse; and

(d)  Fourth, to remit the remainder; if any, to the person or persons entitled to
it.

6.6  Application of Rents and Other Sums. Mciigagee shall apply any and all Rents

collected by it, and any and all sums other than proceeds of a'Foreelosure Sale which Mortgagee
may receive or collect under Section 6.3 above, in the following iranner:

(a)  First, to pay the portion of the Secured Obligatioas attributable to the costs
and expenses of operation and collection that may be incurred by Mortgagee or any
receiver;

(b)  Second, to pay all other Secured Obligations in any order ais proportions
as Mortgagee in its sole discretion may choose; and

(¢)  Third, to remit the remainder, if any, to the person or persons entitled to it.
Mortgagee shall have no liability for any funds which it does not actually receive.
7. Miscellaneous Provisions.

7.1  Additional Provisions. The Loan Documents fully state all of the terms and
conditions of the parties’ agreement regarding the matters mentioned in or incidental to this
Mortgage. The Loan Documents also grant further rights to Mortgagee and contain further
agreements and affirmative and negative covenants by Mortgagor which apply to this Mortgage
and to the Property.

14117284\V-6 13
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7.2 No Waiver or Cure.

(a)  Each waiver by Mortgagee must be in writing, and no waiver shall be
construed as a continuing waiver. No waiver shall be implied from any delay or failure
by Mortgagee to take action on account of any default of Mortgagor. Consent by
Mortgagee to any act or omission by Mortgagor shall not be construed as a consent to any
other or subsequent act or omission or to waive the requirement for Mortgagee’s consent
to be obtained in any future or other instance.

(b)  If any of the events described below occurs, that event alone shall not:
cure or waive any breach, Event of Default or notice of default under this Mortgage or
invalidate any act performed pursuant to any such default or notice; or nullify the effect
of apy notice of default or sale (unless all Secured Obligations then due have been paid
and pirformed and all other defaults under the Loan Documents have been cured); or
impair ne security of this Mortgage; or prejudice Mortgagee or any receiver in the
exercise 21 any right or remedy afforded any of them under this Mortgage; or be
construed a: ur. affirmation by Mortgagee of any tenancy, lease or option, or a
subordination of iz lien of this Mortgage.

(1) Mesigagee, its agent or a receiver takes possession of all or any
part of the Property in the manner provided in Subsection 6.3(c).

(i)  Mortgagce~collects and applies Rents as permitted under
Sections 2.3 and 6.6 above,2ither with or without taking possession of all or any
part of the Property.

(i)  Mortgagee receives-aud applies to any Secured Obligation any
proceeds of any Property, including jany proceeds of insurance policies,
condemnation awards, or other claims, proverty or rights assigned to Mortgagee

under Section 5.5 above.

(iv)  Mortgagee makes a site visit, ‘cuserves the Property and/or
conducts tests as permitted under Section 5.12 above:

(v)  Mortgagee receives any sums under this Murtgage or any proceeds
of any collateral held for any of the Secured Obligations, and any}ics them to one
or more Secured Obligations.

(vi)  Mortgagee or any receiver invokes any right or remeay provided
under this Mortgage.

7.3 Powers of Mortgagee.

(a)  If Mortgagee performs any act which it is empowered or authorized to
perform under this Mortgage, including any act permitted by Section 5.7 or Subsection
6.3(d) of this Mortgage, that act alone shall not release or change the personal liability of
any person for the payment and performance of the Secured Obligations then
outstanding, or the lien of this Mortgage on all or the remainder of the Property for full
payment and performance of all outstanding Secured Obligations. The liability of the
original Mortgagor shall not be released or changed if Mortgagee grants any successor in
interest to Mortgagor any extension of time for payment, or modification of the terms of

i4
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payment, of any Secured Obligation. Mortgagee shall not be required to comply with any
demand by the original Mortgagor that Mortgagee refuse to grant such an extension or
modification to, or commence proceedings against, any such successor in interest,

(b)  Mortgagee may take any of the actions permitted under Subsections 6.3(b)
and/or 6.3(c) regardless of the adequacy of the security for the Secured Obligations, or
whether any or all of the Secured Obligations have been declared to be immediately due
and payable, or whether notice of default and election to sell has been given under this
Mortgage.

(c)  From time to time, Mortgagee may apply to any court of competent
jurisdiction for aid and direction in executing and enforcing the rights and remedies
created under this Mortgage. Mortgagee may from time to time obtain orders or decrees
diréciiug, confirming or approving acts in executing and enforcing these rights and
remedies.

7.4  Merger No merger shall occur as a result of Mortgagee’s acquiring any other
interest in or any other lizo on the Property unless Mortgagee consents to a merger in writing,

7.5  Joint and Sevcra, Liability. If Mortgagor consists of more than one person, each
shall be jointly and severally liable {for the faithful performance of all of Mortgagor’s obligations
under this Mortgage.

7.6 Applicable Law. The cication, perfection and enforcement of the lien of this
Mortgage shall be governed by the law of ihe Siate in which the property is located. Subject to
the foregoing, in all other respects, this Mortgage-shall be governed by the substantive laws of
the State of Illinois.

7.7  Successors in Interest. The terms, coveuants and conditions of this Mortgage
shall be binding upon and inure to the benefit of the heirs, sucesssors and assigns of the parties.
However, this Section 7.7 does not waive the provisions of Section 6.1 above.

7.8 Interpretation.

(a)  Whenever the context requires, all words used in the singular will be
construed to have been used in the plural, and vice versa, and each gerder will include
any other gender. The captions of the sections of this Mortgage are for convenience only
and do not define or limit any terms or provisions. The word “include(s)” means
“include(s), without limitation,” and the word “including” means “including; but not
limited to.”

(b)  The word “obligations” is used in its broadest and most comprehensive
sense, and includes all primary, secondary, direct, indirect, fixed and contingent
obligations. It further includes all principal, interest, prepayment charges, late charges,
loan fees and any other fees and charges accruing or assessed at any time, as well as all
obligations to perform acts or satisfy conditions,

(¢)  No listing of specific instances, items or matters in any way limits the
scope or generality of any language of this Mortgage. The Exhibits to this Mortgage are
hereby incorporated in this Mortgage.

14117284\V-6 15
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7.9  Waiver of Statutory Rights. To the extent permitted by law, Mortgagor hereby
agrees that it shall not and will not apply for or avail itself of any appraisement, valuation, stay,

extension or exemption laws, or any so-called “Moratorium Laws,” now existing or hereafter
enacted, in order to prevent or hinder the enforcement or foreclosure of this Mortgage, but
hereby waives the benefit of such laws. Mortgagor for itself and all who may claim through or
under it waives any and all right to have the property and estates comprising the Property
marshalled upon any foreclosure of the lien hereof and agrees that any court having jurisdiction
to foreclose such lien may order the Property sold as an entirety. Mortgagor hereby waives any
and all rights of redemption from sale under any judgment of foreclosure of this Mortgage on
behalf of Mortgagor and on behalf of each and every person acquiring any interest in or title to
the Property of any nature whatsoever, subsequent to the date of this Mortgage. The foregoing
waiver of right of redemption is made pursuant to the provisions of applicable law.

7.10  Severability. If any provision of this Mortgage should be held unenforceable or
void, that provisicn shall be deemed severable from the remaining provisions and shall in no way
affect the validity ol this Mortgage except that if such provision relates to the payment of any
monetary sum, then Mertgagee may, at its option, declare all Secured Obligations immediately
due and payable.

7.11 Noftices. Any natice or demand which is made hereunder shall be delivered by
certified mail, return receipt recuested, hand delivered, delivered by overnight courier, or
delivered by telecopier, at the addrcss or telecopy number set forth below or such other address
or telecopy number which either pany may give the other notice of in writing in the manner
provided in this Section. Such delivery sha'l be deemed complete upon the second Business Day
after mailing, if mailed, on the Business Day aiter deposit with overnight courier, if sent by
overnight courier, and upon delivery, if hand-deiivered or delivered by telecopier:

Mortgagor: Eleven South LaSalle Associates, ©..L.C.
c/o European American Realty, Ltd.
737 N. Michigan Avenue, Suite 900
Chicago, {llinois 60611
Atin: Scott K. Toberman
Telephone: (312) 335-0083
Facsimile: (312) 335-0089

and

Eleven South LaSalle Associates, L.L.C.
c/o ING Realty Partners

676 N. Michigan Avenue, Suite 3350
Chicago, Illinois 60611

Attn: Terrence B. Connors

Telephone: (312) 640-2052

Facsimile: (312) 640-0525

With a copy to: Piper Marbury Rudnick & Wolfe
203 N. LaSalle Street, Suite 1800
Chicago, Illinois 60601-1293

14117284\V-6 16
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Attn: David B. Sickle, Esq.
Telephone: (312) 640-2052
Facsimile: (312) 640-0525

Mortgagee: BANK UNITED
610 W. Roosevelt Road, Suite B-1
Wheaton, Illinois 60187
Attention: Thomas Borow
Telephone: (630) 784-8048
Facsimile: (630) 784-8054

and

3200 Southwest Freeway
Suite 2600

Houston, Texas 77251
Adtn: Rick D. McKinnerney
Télephone: (713) 543-6500
Facsimile: (713) 543-7916

With a copy to: 3200 Southtvesi Freeway, Suite 2600
Houston, Texas /7027-7528
Attention: Legal Depurtment
Telephone: (713) 543-6500
Facsimile: (713) 543-6/169

Any notice or demand delivered to the person or-entity named above to accept notices
and demands for Mortgagor shall constitute notice or deinand duly delivered to Mortgagor, even
if delivery is refused.

7.12  Future Advances. The total amount of indebtednesz secured hereby may increase
or decrease from time to time, but the total unpaid principal baiarice of indebtedness secured
hereby (including disbursements that the Bank may, but shall not be obligated to, make under
this Mortgage, the Loan Documents or any other document with respect thereta) at any one time
outstanding may be substantially less but shall not exceed two hundred ‘ner.ent of the face
amount of the Note, plus interest thereon, and any disbursements made for thé cnforcement of
this Mortgage and any remedies hereunder, payment of taxes, special assessmen’s, ‘utilities or
insurance on the Property and interest on such disbursements and all disburseruents by
Mortgagee pursuant to applicable law (all such indebtedness being hereinafter referred to as the
maximum amount secured hereby). This Mortgage shall be valid and have priority to the extent
of the maximum amount secured hereby over all subsequent liens and encumbrances, including
statutory liens, excepting solely taxes and assessments levied on the Property given priority by
law. ‘

7.13  Mortgagee’s Lien for Service Charge and Expenses. At all times, regardless of

whether any Loan proceeds have been disbursed, this Mortgage secures (in addition to any Loan
proceeds disbursed from time to time) the payment of any and all loan commissions, service
charges, liquidated damages, expenses and advances due to or incurred by Mortgagee not to
exceed the maximum amount secured hereby.

17
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7.14  WAIVER OF TRIAL BY JURY. MORTGAGOR HEREBY KNOWINGLY,
VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHT THAT IT MAY HAVE
TO A TRIAL BY JURY IN ANY LITIGATION ARISING IN ANY WAY IN CONNECTION
WITH THIS MORTGAGE, THE NOTE, OR ANY OF THE OTHER LOAN DOCUMENTS,
THE LOAN OR ANY OTHER STATEMENTS OR ACTIONS OF MORTGAGOR OR
MORTGAGEE. MORTGAGOR ACKNOWLEDGES THAT IT HAS BEEN REPRESENTED
IN THE SIGNING OF THIS MORTGAGE AND IN THE MAKING OF THIS WAIVER BY
INDEPENDENT LEGAL COUNSEL SELECTED OF ITS OWN FREE WILL, AND THAT IT
HAS DISCUSSED THIS WAIVER WITH SUCH LEGAL COUNSEL. MORTGAGOR
FURTHER ACKNOWLEDGES THAT (i) IT HAS READ AND UNDERSTANDS THE
MEANING AND RAMIFICATIONS OF THIS WAIVER, (ii) THIS WAIVER IS A
MATERTAL INDUCEMENT FOR MORTGAGEE TO MAKE THE LOAN, ENTER INTO
THIS MORTGAGE AND EACH OF THE OTHER LOAN DOCUMENTS, AND (iii) THIS
WAIVER SHALL BE EFFECTIVE AS TO EACH OF SUCH OTHER LOAN DOCUMENTS
AS IF FULLY iNCORPORATED THEREIN.

7.15 Inconststencies.

In the event of aily inconsistency between this Mortgage and the Loan Agreement, the
terms hereof shall be controliing as necessary to create, preserve and/or maintain a valid security
interest upon the Property, otherwise the provisions of the Loan Agreement shall be controlling.

7.16  Lamitation on Liability.

The provisions of Section 16.15 ot th¢ Loan Agreement are incorporated by reference
herein as if fully set forth herein.

[NO FURTHER TEXT ON THdIS PAGE]
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IN WITNESS WHEREOQF, Mortgagor has executed this Mortgage as of the date first

above written.

14117284\V-6

Mortgagor:

ELEVEN SOUTH LASALLE ASSOCIATES, L.L.C.,
a Delaware limited liability company

By: Mouton Limited Partnership, an Illinois limited
partnership, its managing member

By: E.AR. LaSalle, Inc., an Illinois corporation, its
general partger

By: it rer ———
Sident /
Print Name: Scott K. Toberman

19

22129400



o T T I
iy ,‘,?: Sesta-tzip R -

UNOFFICIAL COPY




UNOFFICIAL COPY

STATE OF ILLINOIS )

) SS:
COUNTY OF COOK )

The foregoing instrument was acknowledged before me this Al day of September,
2000, by Scott K. Toberman, the President of E.A.R. LaSalle, Inc., the general partner of Mouton
Limited Partnership, the managing member of Eleven South LaSalle Associates, L.L.C., a
Delaware limited liability company, on behalf of said limited liability company. He/She is
personally known to me or has produced a State of Illinois driver’s license as identification.

Sign Name[;/ff/‘u; [) A W

Notary Public
[INQTARIAL SEAL
‘ 4 06?6};}890060 0000000:
o _ ‘ s IAL SEAL"
My Commission Expires: MO_'____ ¢ LORI A DUCKWALL E
. s  Notary Public, State of Hinois :

¢ My Commission Expires 9/24/01 &
0000000000000000000000000

2L129400
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EXHIBIT A

Legal Description

Parcel 1:

The North 90 Feet of Lot 1 and that part of the North 90 feet of Lot 2 in Subdivision (by Chicago
Hydraulic Company) of Lots 1 and 2 in Block 118 of School Section Addition to Chicago, Cook
County, Illinois, in Section 16, Township 39 North, Range 14, East of the Third Principal
Meridian, which lies East of a line extending South from a point on the North line of said Lot 2
which is 15.24 feet West from the NorthEast corner thereof to a point on the South line of said
Lot 2 which 15.14.90 feet West from the SouthEast comer thereof;

Parcel 2:

Also Lot 3 and that part'of Lot 2 in Subdivision (by Chicago Hydraulic Company) of Lots 1 and
2 in Block 118 in School Section Addition to Chicago, Cook County, Illinois, in Section 16,
Township 39 North, Range 14, Last of the Third Principal Meridian, which lies West of a line
extending South from a point on t'ie North line of Said Lot 2 which is 15.24 feet West from the
NorthEast corner thereof to a point ori the South line of said Lot 2 which is 14.90 feet West from
the SouthEast corner thereof, excepting frorm the aforementioned part of Lot 2 that portion of
said part lying South of the North 90 feet 0" Lot 2 and falling within the East 15 feet of Lot 2.

Parcel 3:

Together with Lot 1 (except the South 2 feet thereof) mdsjor's Subdivision of Sub-Lots 4,5,6,
and 8 and the West 15 feet of Lot 9 (excepting therefrom #aat part of said Lots 6 and 8 taken for
LaSalle Street) in the Subdivision of Lots 1 and 2 in Block 1138 in School Section Addition to
Chicago, in Section 16, Township 39 North, Range 14, East of the Third Principal Meridian, in
Cook County, Illinois.

22129400

Containing in the aggregate, 16,130 square feet of land, more or less.

Common Address: 11 South LaSalle Street
Chicago, Illinois 60603

Permanent Tax Index Numbers: 17-16-204-001-0000
17-16-204-003-0000
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EXHIBIT B

Permitted Exceptions

1. General Real Estate Taxes for the year 2000.

2. Additional taxes pertaining to special service area as disclosed by ordinance recorded as
Document Number 91075841.

3 Unrecorded leases as disclosed by a current rent roll.

4, Agrecinent dated January 1, 1872 and recorded October 22, 1875 as Document
Numbe: 34813 in Book 555 Page 365 between L.S. Major and M. Andrews,
wherein FOtE parties reserve easements acquired under a contract in and to a
certain area 2 feet wide, the South line of which is about 34 feet North of the
South line of afcresaid Lot 2 in Major's Subdivision and the North line of which is
about 34 feet Soutn of the North line of said Lot 1 in Major's Subdivision, it being
the same area left open'far light and ventilation.

5. Agreement dated April 6,1514 and recorded August 5, 1914 as Document
Number 5471349, which refers ‘o0 Decument Numbers 1665059, 1665058 and
2373232, all affecting Parcel 3, ana ail relating to:

Q

Q

(1)  YMCA’s waival of rights in a par’ o7 the West 5 feet of the court lying North of 'g
line 39 feet North of dividing line; I

s

(2)  Permission of open fire escape over Cour?, _ ;\3

(3)  Relocation of the South line of Court at South line of Parcel 3;

(4)  Joint use of 12 floor Court wall on South line of pzrcel 3 and for 3 foot
fire wall on top of present wall;

(5)  Removal of main party wall and of various foundations and of anchoring
new part walls to buildings of other party and relating to remeval and
construction of walls and foundation and building and notices.

6. Agreement dated April 22, 1982 and recorded May 14, 1892 as Document
Number 1665059, affecting Parcels 2 and 3, which appears to have been modified
by Document Number 2373232 and Document Number 5471349, relating to:

(1)  South and North lines of 12 feet Court in Lots 1 and 2;

(2)  Extension of the foundation of building on premises South of Parcel 2,
into the Court in (1) above;

(3) A party wall on the East line of Parcel 3 (South end thereof) South of line,
7 feet South of South line of Lot 4 Assessor's Subdivision extended.

14120255v1
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7. Covenants contained in Agreement dated April 22, 1892 and recorded May 14,
1892 as Document Number 1665058 for the sale by YMCA to Leander J.
McCormick of the premises substantially as Parcel 2, relating to an open Court on
Parcel 2 over a height of 25 feet and to a party wall on South line of said Parcel 2
to a height of 25 feet.

Note: Aforesaid covenants modified in part by Document Number 2373232 and
Document Number 5471349.

8. Agreement dated October 30, 1873 and recorded as Document Number 138352,
relating to a Court which shall be and remain, in all its parts, perpetual, free and
open 1iom the East tine of Lot 4 in Assessor's Division of Block 118 to the West
line of tiie Alley which runs North and South in Block 118 (Affects South line of
Parcel 1)

9. Party walls and party wall rights, as disclosed by Survey dated September 21, 2000 made
by Chicago Guarantee Survey Company.

10.  Terms, Provisions and Corditions contained in the Memorandum of Agreement
dated May 30, 1997 and recorded October 29, 1997 as Document Number
97810787 regarding chilled water service.

11.  Encroachment of two story building lo:ated on Parcels 2 and 3 over and onto land
East and adjoining a distance of .18 feet t .28 feet, more or less, and over the
South and adjoining said Parcel 3 about .30 (0231 feet more or less, as disclosed
by survey dated September 21, 2000 made by Chicego Guarantee Survey
Company.

LY 9400

12, Encroachment of the second floor ledge for a distance o1 <32 feet, more or less, North
over the North line of Parcels 1, 2 and 3 into Madison Street, an of the same ledge for a
like distance of .32 feet, more or less, West over the line of Lot 1 into LaSalle Street, as
disclosed by survey dated September 21, 2000 made by Chicago Guarantee Survey
Company.

13, Encroachment by the NorthWest comer of Granite Base of the 22 story building
East of and adjoining the 35 story building located on Parcel 1, over and onto
Parcel 1 by about .07 feet, more or less, as disclosed by survey dated September
21, 2000 made by Chicago Guarantee Survey Company (Affects Parcel 1),

14. Encroachment by South face of the wall of the two story brick building at the roof
to the North by a distance of up to 0.12 feet South, more or less, onto the land
South and adjoining, as disclosed by survey dated September 21, 2000 made by
Chicago Guarantee Survey Company (Affects Parcel 2).

15. Encroachment by East face of brick at the surface of the two story brick building
by 0.08 feet, more or less, East as disclosed by survey dated September 21, 2000
made by Chicago Guarantee Survey Company (Affects Parcel 2).
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Encroachment of building wall noted as center of 17 inch party wall .012 feet,
more or less, South over and onte the land South of and adjoining, as disclosed by
survey dated September 21, 2000 made by Chicago Guarantee Survey Company
(Affects Parcel 3).

Encroachment of building wall noted as party wall at ground .14 feet, more or
less, South over and onto the land South of and adjoining Parcel 3, as disclosed by
survey dated September 21, 2000 made by Chicago Guarantee Survey Company
(Affects property at South Line of Parcel 3 on which the 21 story building is
mainly located).

Encroachment of the fire escape attached to the 35 story building located mainly
on Parcci ! over and onto the property South and adjoining Parcel 1 as disclosed
by survevida.ed September 21, 2000 made by Chicago Guarantee Survey
Company (Aticets Parcel 1),

Encroachment ol ine 2 story brick building located mainly on the land over and
onto the property Easi-2nZ adjoining the land by .95 feet, more or less, as
disclosed by survey dated Sepiember 21, 2000 made by Chicago Guarantee
Survey Company (Affects Farze! 2).

Encroachment of the center line of T1e wall over and onto the property South and
adjoining the land by .02 feet, more or/iess, as disclosed by survey dated
September 21, 2000 made by Chicago Guarzntee Survey Company (Affects
Parcel 2).

ZLY29L400

Encroachment of the brick at the roof of the 2 storv building located mainly on
Parcel 2 and 3 over and onto the property East and adjoiniag the land by .21 feet,
more or less, as disclosed by survey dated September 21,2500 made by Chicago
Guarantee Survey Company (Affects Parcel 3).

Encroachment of the stone base of the 21 story building located mi2inlv.on Parcels
2 and 3 over and onto the property West and adjoining the land by .3¢ fert. .08
feet and .12 feet, more or less, as disclosed by survey dated September 21,2100
made by Chicago Guarantee Survey Company (Affects Parcel 3).

Encroachment of the ornamental metal lights attached to the 21 story building
located mainly on Parcels 2 and 3 over and onto the property West and adjoining
the land by 1.04 feet and 1.03 feet, more or less, as disclosed by survey dated
September 21, 2000 made by Chicago Guarantee Survey Company (Affects
Parcel 3).
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MORTGAGE
ASSIGNMENT OF RENTS, SECURITY AGREEMENT AND

FIXTURE FILING
(Acquisition Loan)

MADE BY
(A - 74843C7
ELZVEN SOUTH LASAL& ASSOCIATES,LL.C,
a Delaware limited liability company

as Mortgagor
to

BANK UNITED

as Mortgagee

Dated as of: September 28, 2000

PREPARED BY AND UPON RECORDATION RETURN TO:

Sonnenschein Nath & Rosenthal
8000 Sears Tower
Chicago, lllinois 60606
Attention: Steven R. Davidson, Esq.
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