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MORTGAGE AND SECURITY AGREEMENT

THIS MORTGAGE AND SECURITY AGREEMENT (“Mortgage”) is made and executed
the 26" day of September.-2000 by James E. Graca, whose mailing address is 166 East
Westminster, Lake Forest, 1ilins1s 60045 (“Mortgagor”) to, in favor of and for the benefit of
Keith and Jerrilee Michalak, whese mailing address is 2232 East Gaisor Drive Crete, Illinois
60417 (“Lenders™), and pertains io”the real estate (“Real Estate”) described on Exhibit A
attached hereto and made a part hereol.

ARTICLE ONE
RECIT2LS

1.1 Note.

Mortgagor has executed and delivered to Lenders a Promissory Note (the “Note™) of even
date herewith. In the Note, Mortgagor promises to pay to the cirer of Lenders the principal sum
of three hundred fifteen thousand dollars ($315,000.00) (the “Loan”’). This Mortgage secures the
Loan. From date hereof the Loan shall be repaid with interest thereon, in monthly instaliments
as set forth in the Note, and the entire unpaid principal balance and all-accrued interest thereon
shall be due and payable on November 1, 2003(the “Maturity Date”). The terras and provisions
of the Note are by this reference thereto incorporated herein and made a part heiest,

1.2 Indebtedness.

The indebtedness evidenced by the Note, including principal, interest and prepayment
premium, if any, together with all other sums which may at any time be due, owing, or required
to be paid under the Note, this Mortgage, and the other Loan Documents (as hereinafter defined)
are herein called the “Indebtedness”.

1.3 Loan Documents.

In addition to this Mortgage and the Note, there have been executed and delivered by
Mortgagor to and in favor of Lenders, as security for the payment of the Indebtedness, certain
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other loan documents more particularly described on Exhibit B attached hereto and by this
reference thereto made a part hereof (the Note, this Mortgage, and all other documents and
instruments described on said Exhibit B, whether now or hereafter existing, and as same may be
hereafter amended, modified, or supplemented from time to time, are collectively referred to
herein as the “Loan Documents”).

ARTICLE TWO
THE GRANT

In oéder to secure the payment of the sums that are now or may hereafter become owing
from Mortgagor to Lenders: (i) as the payments required in the Loan Documents, (ii) as a result
of the non-perfoznance of any of the terms, provisions, covenants, agreements, and obligations
contained hereini of under the Loan Documents, or (i) as a result of a breach of the terms,
provisions, covenants; agreements, representations, warranties and certifications made in the
Loan Documents (collectively, the “Obligations”) (whether or not the Mortgagor is personally
liable for such payment, performance, and observance), and in consideration of the sum of Ten
and No/100 Dollars ($10.00); in_hand paid by Lenders to the Mortgagor, the Recitals
hereinabove stated in Article Oné, and for other good and valuable considerations, the receipt
and sufficiency of which are hereby ~cknowledged, Mortgagor hereby grants, bargains, sells,
assigns, warrants, releases, aliens, transférs, conveys and mortgages 1o Lenders and their
successors and assigns a present and contiruing lien upon and security interest in and to all of the
following rights, interests, claims, and properiy (collectively the “Premises”):

(a)  all the Real Estate described in Exhibit A attached hereto and by this
reference incorporated herein and made a part herZof;

(b)  all buildings, structures, and other’ improvements now or hereafter
constructed, erected, installed, placed or situated upon.ins Real Estate (collectively the
“Improvements”);

(c)  all estate, claim, demand, right, title, and interest of Mortgagor now owned
or hereafter acquired, including without limitation, any after-acquired title, franchise,
license, remainder or reversion, in and to (i) any land or vaulis iyng within the
right-of-way of any street, avenue, way, passage, highway, or alley, opci-or proposed,
vacated or otherwise, adjoining the Real Estate; (ii) any and all alleys, sidewalks, streets,
avenues, strips and gores of land adjacent, belonging or appertaining to the Real Estate
and Improvements; (iii) all rights of ingress and egress to and from the Real Estate and
all adjoining property; (iv) storm and sanitary sewer, water, gas, electric, railway,
telephone, and all other utility services relating to the Real Estate and Improvements; (v)
all land use, zoning, developmental rights and approvals, all air rights, water, water
rights, water stock, gas, oil, minerals, coal, and other substances of any kind or character
underlying or relating to the Real Estate or any part thereof: and (vi) each and all of the
tenements, hereditaments, easements, appurtenances, other rights, liberties, reservations,
allowances, and privileges relating to the Real Estate or the Improvements or in any way
now or hereafier appertaining thereto, including homestead and any other claim at law or
in equity (collectively the “Appurtenances”);
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(d)  all leasehold estates and the right, title, and interest of the Mortgagor in, to
and under any and all leases, subleases, management agreements, arrangements,
concessions, or agreements, written or oral, relating to the use and occupancy of the Real
Estate and Improvements or any portion thereof, now or hereafter existing or entered
into, including the Credit Leases described in Section 3.18 (collectively the “Leases™);

(e) all rents, issues, profits, proceeds, income, revenues, royalties, advantages,
avails, claims against guarantors, security and other deposits (whether in cash or other
form), advance rentals, and any and all other payments or benefits now or hereafter
derived, directly or indirectly, from the Real Estate and Improvements, whether under the
Leasés or otherwise (collectively the “Rents”); subject, however, to the right, power, and
authoriy (the “License”) granted Mortgagor in the Assignment of Rents and Leases
executed hv Mortgagor to and in favor of Lenders of even date herewith to collect and

apply the'Reats as provided therein;

(H ali right, title, and interest of Mortgagor in and to any and all contracts,
written or oral, express or implied, now existing or hereafter entered into or arising, in
any manner related t0/the improvement, use, operation, sale, conversion or other
disposition of any interes in, the Premises, including without limitation all options to
purchase or lease the Reai-Estate or Improvements or any portion thereof or interest
therein, or any other rights, iterests, or greater estates in the rights and properties
comprising the Premises, now owned or hereafter acquired by the Mortgagor
(collectively the “Contract Rights”);

(g) all general intangibles of Mortgagor, including without limitation,
goodwill, trademarks, trade names, option rights; nermits, licenses, insurance policies and
proceeds therefrom, rights of action, and booksard records relating to the Real Estate or
Improvements (collectively the “Intangible Personal Property”);

(h)  all right, title and interest of the Morigigor in and to all fixtures,
equipment and tangible personal property of every kind, natur# or description attached or
affixed to or situated upon or within the Real Estate or Improverasnts, or both, provided
the same are used, usable, or intended to be used for or in connectior with any present or
future use, occupation, operation, maintenance, management or enioyrient of the Real
Estate or Improvements (collectively the “Tangible Personal Property”);

(i) all proceeds of the conversion, voluntary or involuntary, of any of the
Premises into cash or other liquidated claims, or that are otherwise payable for injury to,
or the taking or requisitioning of the Premises, including all insurance and condemnation
proceeds as provided in this Mortgage (collectively the “Proceeds”);

() all Tax and Insurance Deposits (as hereinafter defined);

(k) all of the Mortgagor’s right, power, or privilege to further hypothecate or
encumber all or any portion of the property, rights and interests described in this Article
Two as security for any debt or obligation; it being intended by this provision to divest
the Mortgagor of the right, power and privilege to hypothecate or encumber, or to grant a
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mortgage upon or security interest in any of the property hypothecated in or encumbered
by this Mortgage as security for the payment of any debt or performance of any
obligation without Lenders’ prior written consent (the “Right to Encumber”); and

) all other property, rights, interests, estates, or claims of every name, kind,
character or nature, both in law and in equity, which Mortgagor now has or may hercafter
acquire in the Real Estate and Improvements and all other property, rights, interests,
estates or claims of any name, kind, character or natur¢ or properties now owned or
hereafter acquired in the other properties and interests comprising the Premises (“Other
Rights and Interests”).

Mortgagor agrzes that without the necessity of any further act of the Mortgagor or Lenders, the
lien of and the sezurity interest created in and by this Mortgage shall automaticaily extend to and
include any and“all renewals, replacements, substitutions, accessions, products or additions to
and proceeds of the-Fremises and any real property acquired by the Mortgagor which may be
contiguous or attached 0 the Premises and may be required by law or by a tenant of the Premises
to be used in or as part ot the direct operation of the Premises.

TO HAVE AND TO EFOLD the Premises hereby mortgaged and conveyed or so
intended, unto Lenders, their suctessors and assigns, forever, free from all rights and benefits
under and by virtue of the Homestead Exsmption Laws or similar laws of the State or other
jurisdiction in which the Premises are 1o aied (which rights and benefits are hereby expressly
released and waived), for the uses and purposcs herein set forth.

PROVIDED, HOWEVER, that if and wizn Mortgagor has paid all of the Indebtedness,
and has strictly performed and observed all of the agieements, terms, conditions, provisions, and
warranties contained in this Mortgage and in all of the other Loan Documents, the estate, right,
title, and interest of Lenders in and to the Premises shall cease and shall be released at the cost
of Mortgagor, but otherwise shall remain in full force and eflost,

ARTICLE THREE
GENERAL AGREEMENTS

To protect the security of this Mortgage, the Mortgagor further covenants-and agrees as
follows:

3.1  Recitals.
The recitals set forth above are true and correct and are by reference incorporated herein.
3.2  Obligations.

Mortgagor shall pay promptly each and every sum due to Lenders under the Loan
Documents either as the payments due under any of the terms thereof, as sums due as a result of
the nonperformance of any of the covenants, agreements, and obligations thereof, or as amounts
due as a resul of a breach of any of the representations, warranties, and certifications contained
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therein (including fees and charges), at the times and in the manner provided in the Loan
Documents. All such sums payable by Mortgagor shall be paid without demand, counterclaim,
offset, deduction, or defense. Mortgagor hercby waives all rights now or hereafter conferred by
statute or otherwise to any such demand, counterclaim, offset, deduction, or defense.

3.3  Other Payments.

(a) Mortgagor shall deposit, in addition to the monthly installments of
principal and interest required by the Note, monthly until the Indebtedness is fully paid
the following sums (collectively the “Tax and Insurance Deposits”):

(1) a sum equal to one-twelfth (1/12th) of the annual Taxes (as
lereinafter defined) next due on the Premises, all as estimated by Lenders (the
“Tax Deposits™); and

(i) > a sum equal to one-twelfth (1/12th) of the annual premium or
premiurms iiext payable for the insurance hereinafter required to be maintained on
or with respect t0:‘he Premises (the “Insurance Deposits”).

(iiiy amounts. paid as Tax and Insurance Deposits are herein called
“Other Payments™.

(b)  Should the total Tax apd-Insurance Deposits on hand not be sufficient to
pay all of the Taxes and insurance premiums, together with all penalties and interest
thereon, when the same become due ard payable, then the Mortgagor shall pay to
Lenders promptly on demand any amount nesessary to make up the deficiency. If the
total of such Tax and Insurance Deposits excecds the amount required to pay the Taxes
and insurance premiums, such excess shall be redited on subsequent payments to be
made for such items.

(c)  All such Tax and Insurance Deposits:

(1) shall be held by Lenders or a depository designated by Lenders, in
trust, with no obligation to segregate such payments and withcut any obligation
arising for the payment of any interest thereon,

(i)  shall be held in trust to be applied by Lenders for {pc purposes for
which made (as hercinabove provided) subject, however, to the security interest
granted Lenders therein pursuant to Article Two; and

(iii)  shall not be subject to the direction or control of the Mortgagor.

(d)  Provided that no Event of Default (as hereinafter defined) exists and there
are sufficient funds in the Tax and Insurance Deposits, Lenders agree to make the
payment of the Taxes or insurance premiums with reasonable prompiness following its
receipt of appropriate tax and/or insurance bills therefor, or alternatively upon
presentation by Mortgagor of receipted (i.e. paid) tax and/or insurance bills therefor,
Lenders shall reimburse the Mortgagor for such Taxes and insurance premium payments
made by the Mortgagor.
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(e)  Upon the occurrence of an Event of Default (as hereinafter defined),
Lenders may, at their option, without being required to do so, apply any Tax and
Insurance Deposits on hand on account of any of the Indebtedness, in such order and
mammer as Lenders may elect. When the Indebtedness has been fully paid, then any

remaining Tax and Insurance Deposits shall be paid to the Mortgagor.
3.4  Maintenance, Repair, Restoration, Prior Liens, Parking.
The Mortgagor shall and hereby agrees to:

(a)  promptly repair, restore, replace, or rebuild any portion of the
Improvements which may become damaged or destroyed, whether or not proceeds of
insurance are available or sufficient for such purpose, with all replacements being at least
equal in.quzlity and condition as existed prior thereto, free from any security interest
therein, encumbrances thereon, or reservation of title thereto;

(b)  kecp the Improvements in good condition and repair, without waste, and
free from mechanics’, andterialmen’s or like liens or claims or other liens or claims of
lien;

(c)  complete, withiu a reasonable time, any Improvements now or hereafier in
the process of construction or erectisn upon the Real Estate;

(d)  comply with all statwes, rules, regulations, orders, decrees, and other
requirements of any governmental body; whether federal, state, or local, having
jurisdiction over the Premises and the use #iereof and observe and comply with any
conditions and requirements necessary to preser ¢ and extend any and all rights, licenses,
permits (including without limitation zoning variances, special exceptions, and
nonconforming uses), privileges, franchises, and concessions that are applicable to the
Premises or its use and occupancy;

(¢)  make no material alterations in or to the Improvements, except as required
in paragraph (d) hereof or otherwise with the written consent 2f Lenders and in
conformity with all applicable laws;

09 not suffer nor permit any change in the general nature of the occupancy of
the Improvements without Lenders’ prior written consent;

(g)  pay when due all operating costs of the Improvements;

(h)  not initiate nor acquiesce in any zoning reclassification with respect to the
Premises without Lenders’ prior written consent;

(1) provide, improve, grade, surface and thereafter maintain, clean, repair, and
adequately light all parking areas upon the Real Estate of sufficient size to accommodate
the greater of (a) the amount of standard-size vehicles required by law, ordinance,
regulation, or (b) required by the terms of any lease which is subject to the Assignment
of Rents and Leases made by Mortgagor to and in favor of Lenders of even date
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herewith, together with any sidewalks, aisles, strects, driveways and sidewalk cuts and
sufficient paved areas for ingress, egress and rights-of-way to and from the adjacent
thoroughfares necessary or desirable for the use thereof; and

() forever warrant and defend its title to the Premises and the validity,
enforceability and priority of the lien and security interests granted in and by this
Mortgage and the other Loan Documents against the claims and demands of all persons.

3.5  Property Taxes and Contest of Liens.

Notwithstanding the Other Payments required by Section 3.3, Mortgagor shall be
responsible Tor. the payment, when first due and owing and before delinquency and before any
penalty attaches, of all real estate and personal property taxes and assessments {general or
special), water charges, sewer charges, and any other charges, fees, taxes, claims, levies, charges,
expenses, liens, and asgessments, ordinary or extraordinary, governmental or nongovernmental,
statutory or otherwise, tliat may be asserted against the Premises or any part thereof or interest
therein (“Taxes”). Notwithstanding anything contained herein to the contrary, Mortgagor may,
in good faith and with reasonabls diligence, contest the validity or amount of any such Taxes as
well as any mechanics’, materialinien’s, or other liens or claims of lien upon the Premises
(collectively “Contested Liens”), provided that:

(@)  such contest shaii f2ve the effect of preventing the collection of the
Contested Liens and the sale or forfsiture of Premises or any part thereof or interest
therein to satisfy the same; and

(b)  Mortgagor shall first notif} Tonders in writing of the intention of
Mortgagor to contest the same before any Coitésied Liens have been increased by any
interest, penalties, or costs.

3.6  Tax and Lien Payments by Lenders.

(@  Upon the failure of Mortgagor to pay the 12X Deposits as required in
Section 3.3 or (in the event said payments arc waived by Lénders) to pay the Taxes
required to be paid in Section 3.5 above, Lenders are authorized, irl their sole discretion,
to make any payment of Taxes levied, assessed or asserted against the Piemises, or any
part thereof, in accordance with any tax bill or statement from the appropriate public
office without inquiry into the accuracy or validity of any Taxes, sales, forteiivre, or title
or claim relating thereto.

(b)  Lenders are also authorized, in the place and stead of Mortgagor, to make
any payment relating to any apparent or threatened adverse title, lien, claim of lien,
encumbrance, claim, charge, or payment otherwise relating to any other purpose but not
enumerated in this Section, whenever, in Lenders’ judgment and discretion, such advance
seems necessary to protect the full security intended to be created by this Mortgage.

(©)  Allsuch advances authorized by this Section 3.6 shall constitute additional
Indebtedness and shall be repaid by Mortgagor to Lenders upon demand with interest at
the Default Rate (as defined in the Note) from the date of such advance.
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Insurance.

(a)  The Mortgagor shall insure and keep insured the Premises and each and

every part thereof against such perils and hazards as Lenders may from time to time
require, and in any event including:

(1) Property insurance against Joss of and damage to the
Improvements by all risks of physical loss or damage, including by fire,
windstorm, flood, and other risks covered by the so-called extended endorsement
in an amount equal to one hundred percent (100%) of the then current “full
replacement cost” of all Improvements, fixtures and equipment from time to time
on the Improvements without deduction for physical depreciation, with the
<mount of the deductible provided in the policy approved by Lenders;

(i)  Commercial general liability insurance against death, bodily injury
and preperty damage with such limits as Lenders may reasonably require;

Hi5~ Steam boiler, machinery and pressurized vessel insurance (if
applicable to ‘he Imaprovements);

(iv)  Rent loss insurance/business interruption insurance in an amount

sufficient to cover lote of rents/gross earnings from the Premises for a minimum
of six (6) months; and

(v)  The types and amounts of coverage as are customarily maintained
by owners or operators of like preperties.

(b)  Insurance policies required by thus Gection 3.7 shall:

(1) be in amounts and form and issucd by companies satisfactory to
Lenders and shall comply with all provisions of tlis- Mortgage;

(ii)  contain endorsements naming Lenders as first mortgagee under a
standard mortgagee clause under the required property, steam boiler and rent
loss/business interruption insurance policies and as an addinonal insured for the
commercial general liability insurance policy.

(i)  contain endorsements providing for not less than thirty (30) days’
written notice to Lenders priot to any cancellation, non-renewal or termination;

(iv)  permit Lenders to pay any premium within fifteen (15) days after
its receipt of notice stating that such premium has not been paid when due; and

(v)  require that settlement of any claim under any of the referenced
policies shall require Lenders’ prior written approval.

(c)  The policy or policies of such insurance or certificates of insurance

evidencing the required coverage shall be delivered to Lenders.
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(d)  Mortgagor shall not purchase separate insurance policies concurrent in
form or contributing in the event of loss with those policies required to be maintained
under this Section 3.7.

3.8  Insurance Premium Payment by Lenders.

(@  In the event the Mortgagor fails to make the Insurance Deposits as

cancellation of any required insurance policy, or (iii) of notice that a required insurance
policy is not to be renewed and Mortgagor fails to provide replacement coverage at least
fiftcen (15) days prior to the termination of existing coverage, Lenders may, at their
optior, procure and substitute another policy of insurance in the amount required
pursuant i-the foregoing terms of this Mortgage with such companies as Ienders may
select, the ¢ost of which shall be paid by Mortgagor upon demand should the amount
available from the. Insurance Deposit be insufficient to pay the premium therefor. All
sums paid by Leners in procuring said insurance that are not promptly reimbursed by the
Mortgagor shall be aditional Indebtedness and shall be immediately due and payable
without notice, with intéres*ihereon at the Default Rate as defined in the Note.

(b) In the event of %y insured damage to or destruction of the Improvements
or any part thereof, Mortgagor skall promptly notify Lenders and take such steps as
necessary to preserve the undamaged portion of the Improvements. In Lenders’ sole
discretion all insurance proceeds shall be applied: (i) to the installments of the
Indebtedness in the inverse order of its natvrity (provided, however, no premium or
penalty shall be payable in connection with any reepayment of the Indebtedness from the
insurance proceeds as aforesaid), or (ii) to the cos. of restoring, repairing, replacing, or
rebuilding (herein generally called “Restoration™) the improvements or any part thereof
Provided however, if any Credit Lease, as described-in’ Section 3.18(b), requires the
Restoration of the Improvements, then so long as (i) no Eveni-of Default is in existence
on the date of such damage or destruction of the Improvements ind no event has occurred
as of such date which with the passage of time, the giving of notice or both, would
constitute an Event of Default, and (i) no tenant under any Credit Lesse is in default
thereof as of such date and no event has occurred which, with the passage 4 time or the
giving of notice or both, would constitute a default by the tenant under any Credit Lease,
such insurance proceeds, after deducting therefrom any expenses incurred pro.ecting the
undamaged portion of the Improvements and in the collection of the mnsurance proceeds,
shall be disbursed by Lenders to Mortgagor to reimburse Mortgagor for the cost of
Restoration as set forth in Section 3.10.

39 Condemnation.

(a) The Mortgagor shall give Lenders prompt notice of any proceedings,
instituted or threatened, seeking condemnation or taking by eminent domain or any like
process (a “Taking”) of all or any part of the Real Estate or Improvements including any
easement thereon or appurtenance thereto (including severance of, consequential damage
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to, or change in grade of streets), and shall deliver to Lenders copies of any and all papers
served in connection with any such proceeding.

(b)  Mortgagor hereby assigns, transfers, and sets over unto Lenders the entire
proceeds of any and all awards resulting from any Taking (the “Award”). Lenders are
hereby authorized to collect and receive from the condemnation authorities the entire
Award and is further authorized to give appropriate receipts and acquittances therefor.

(¢)  In the event of any such Taking, any and all such Award shall be applied,
in Lenders’ sole discretion: (I) to the installments of the Indebtedness in the inverse order
of thair maturity (provided, however, no premium or penalty shall be payable in
cofinection with any prepayment of the Indebtedness made out of such Award as
aforesaid); or (i) to the cost of Restoration of the Real Estate and Improvements or any
part thereof,’ Provided however, 1f any Credit Lease, as described in Section 3.18(b),
requires the Restoration of the Improvements, then so long as (i) no Event of Default is in
existence on the-date of such Taking and no event has occurred as of such date which
with the passage of time, the giving of notice or both, would constitute an Event of
Default, and (ii) no tenapi under any Credit Lease is in default thereof as of such date and
no event has occurred whichy with the passage of time or the giving of notice or both,
would constitute a defauli-by-the tenant under any Credit Lease, such Award, after
deducting therefrom any experis¢s)incurred in the collection of the Award, shall be used
to reimburse Mortgagor for the cosvof Restoration as set forth in Section 3.10.

3.10 Restoration Using Proceeds.

(@)  In the event Lenders elect to inaks any Proceeds available for Restoration
of the Real Estate and/or Improvements, Mortgagor shall complete, in form and with
supporting documentation reasonably required by Lenders, an estimate of the cost to
repair or to restore the Real Estate and Improvements to thé condition at least equal to the
condition in which they existed prior to such damage, cestmiction or Taking, free from
any security interest in, lien or encumbrances on, or reservation of title to such Real
Estate and Improvements.

(b)  The Proceeds necessary to complete Restoration shali be held by Lenders,
or if Lenders so desire, a disbursing agent selected by Lenders. Said Pieceeds may be
invested using Mortgagor’s taxpayer identification number in an interest bzaiing account
mutually acceptable to Mortgagor and Lenders. The costs and expenses of admiinistering
disbursements shail be paid by Mortgagor. In the event the amount of the Proceeds are
insufficient to cover the cost of Restoration, Mortgagor shall pay the cost of Restoration
in excess of the Proceeds before being entitled to any reimbursement from the Proceeds.

(c)  Subject to Lenders’ right to limit the number of disbursements, the
Proceeds shall be disbursed from time to time upon Lenders’ being furnished with
architect’s certificates, waivers of lien, contractor’s sworn statements, and such other
evidences as Lenders or any disbursing agent may reasonably require to verify the cost
and fact of the completion of the Improvements included in said disbursement. Under no
circumstances shall any portion of the Proceeds be released until Lenders have been
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reasonably assured that the Proceeds remaining after the requested disbursement will be
sufficient to complete Restoration. No Payment made prior to the final completion of
Restoration shall exceed ninety percent (90%) of the value of the work performed from
time to time. Any Proceeds remaining after Restoration shall be applied at Lenders’
option against the Indebtedness in the inverse order of its maturity.

3.11 Restrictions on Transfer.
(a)  Without the prior written consent of Lenders:

(1) Mortgagor shall not create, effect, contract for, commit or consent
to, nor shall Mortgagor suffer or permit any sale, conveyance, transfer,
assignment, collateral assignment, lien, other than Contested Liens as defined and
perinitted in Section 3.5 of this Mortgage, pledge, mortgage, security interest, or
otiiei" bypothecation, encumbrance or alienation (or any agreement to do any of
the forepaing) of the Premises, or any interest therein or title thereto, (excepting,
however, tiie sale or other disposition of Collateral (as hereinafter defined) no
longer useful ‘n-connection with the operation of the Premises (*“Obsolete
Collateral”), provided, however, that prior to the sale or other disposition of
Obsolete Collateral, such Obsolete Collateral shall have been replaced by
Collateral of at least equal, value and utility which is subject to the first and prior
lien of this Mortgage; or

(i)  Mortgagor shali-not-fail to pay when the same shall become due all
lawful claims and demands of m<chanics, materialmen, laborers, and others
which, if unpaid, might result in or perinit the creation of a lien on the Real Estate
or Improvements, or on the Rents arising therefrom; or

(iif)  if the Mortgagor is a land tiusted (“Trustee Mortgagor™), any
beneficiary of the Mortgagor shall not create, ¢tizet, contract for, commit or
consent to, or shall suffer or permit, any sale, conveyasnce, transfer, assignment,
collateral assignment, lien, pledge, mortgage, secunity interest, or other
hypothecation, encumbrance or alienation of such beneficiary’s beneficial interest
in the Mortgagor; or

(iv)  if the Mortgagor is a corporation or limited liability corspany, or if
any corporation or limited liability company is a beneficiary of “a Trustee
Mortgagor, any shareholder of such corporation or limited liability company shall
not create, effect, contract for, commit or consent to, or shall suffer or permit any
sale, conveyance, transfer, assignment, collateral assignment, lien, pledge,
mortgage, security interest, or other hypothecation, encumbrance or alienation of
any such sharcholder’s shares of such corporation or limited liability company
(provided, however, that if such corporation or limited liability company is a
corporation or limited liability company whose stock is publicly traded on a
national securities exchange or on the “Over The Counter” market, then this
subparagraph (iv) shall be inapplicable); or
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(v)  if the Mortgagor is a partnership or joint venture or if any
beneficiary of a Trustee Mortgagor is a partnership or joint venture, any general
partner or joint venturer in such partnership or joint venture shall not create,
effect, contract for, commit or consent to, suffer, or permit any sale, conveyance,
transfer, assignment, collateral assignment, lien, pledge, mortgage, security
interest, or other hypothecation, encumbrance or alienation of any part of the
partnership interest or joint venture interest, as the case may be, of such general
partner or joint venturer; or

(vi)  there shall not be any change in control (by way of transfers of
stock ownership, partnership interests, or otherwise) in any corporation, limited
liability company or partnership constituting or included within the Mortgagor
which directly or indirectly controls any corporation, limited liability company or
prartitership constituting or included within the Mortgagor that results in a material
changs in the identity of the person(s) in control of such entity.

(b)  It/is expressly provided, however, that the foregoing provisions of this
Section 3.11 shall rot aply (i) to liens securing the Indebtedness, or (ii) to the lien of
current Taxes not in defarit:, The provisions of this Section 3.11 shall be operative with
respect to, and shall be binding upon, any persons who, in accordance with the terms
hereof or otherwise, shall acquitz any part of or interest in or encumbrance upon the
Premises, or such beneficial interdsi-in, share of stock of, or partnership or joint venture
interest in the Mortgagor or any berefiviary of a Trustee Mortgagor. Any waiver by
Lenders of the provisions of this Sectior3,11 shall not be deemed to be a watver of the
right of Lenders in the future to insist upo strict compliance with the provisions of this
Section 3.11.

(c)  Upon the sale or transfer of (i) all or ary part of the Premises, or (ii) all or
any part of the beneficial interest in Mortgagor (if Mertgagor is not a natural person or
persons but is a corporation, limited liability company, partaership, trust or other legal
entity) (the person or entity to whom or which all or any patc 0f‘the Premises have been
so sold or transferred, being the “Transferee™), without the puior written consent of
Lenders, Lenders may, at Lenders’ option, declare all of the sims) secured by this
Mortgage to be immediately due and payable. Lenders’ consent to any such transfer, if
given at all, shall be given only if and when the Transferee’s credif worthiness and
management ability are satisfactory to Lenders, and the proposed Traazferee has
executed, prior to any proposed sale or transfer, a written assumption agreement
containing such terms as Lenders may require, inctuding, without limitation, an increase
in the rate of interest payable under the Note.

(d) In the event of a sale, transfer or assignment to which Lenders have
consented and, as a condition to such consent, has required an increase in the rate of
interest payable under the Note, Mortgagor shall have the right, for a period of ninety
(90) days from the date of Lenders’ written notification to Mortgagor of such rate
increase, to prepay the Loan at par plus accrued interest.
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3.12 Lenders’ Dealings with Transferee.

In the event Lenders give their written consent to a sale or transfer, whether by operation
of law, voluntarily, or otherwise, of all or any part of the Premises, Lenders shall be authorized
and empowered to deal with the Transferee with regard to the Premises, the Indebtedness, and
any of the terms or conditions of this Mortgage as fully and to the same extent as it might with
the original Mortgagor, without in any way releasing or discharging the original Mortgagor from
any of its covenants under this Mortgage, and without waiving Lenders’ right of acceleration of
the maturity of the Indebtedness as provided in this Mortgage or the Note.

3.13 Change in Tax Laws.

In the svent of the enactment of or change in (including a change in interpretation) any
applicable law; ‘ir)any manner changing or modifying the laws governing (i) the taxation of
mortgages, deeds i ‘rust or other security instruments or the debts secured thereby, or (ii) the
manner of collectingsich taxes, so as to adversely affect Lenders, this Mortgage or any other
Loan Document or the Ixdebtedness, Mortgagor shall promptly pay any such tax and otherwise
compensate Lenders to the ‘exieut of such detriment; provided, however, that if Mortgagor fails
to make such payment or if any-such law prohibits Mortgagor from making such payment or
would penalize Lenders in the event-of such payment, Lenders may elect, by notice in writing
given to the Mortgagor, to declare al! 57 the Indebtedness secured hereby to be and become due
and payable, at par, within sixty (60) days from the giving of such notice,

3.14 Inspection of Premises.

Mortgagor hereby grants to Lenders, their agediis, employees, consultants and contractors
the right to enter upon the Premises for the purpose 6f triaking any and all inspections, reports,
tests, inquiries and reviews as Lenders (in their sole and absslute discretion) deem necessary to
assess the then current condition of the Premises, or for the purpsse of performing any other acts
which Lenders are authorized to perform under this Mortgage or under the Environmental
Indemnification Agreement. Mortgagor will cooperate with Lenders <o facilitate each such entry
and the accomplishment of such purposes.

3.15 Certified Annual Operating Statements.

Within one hundred twenty (120) days after the close of each fiscal year(of Mortgagor,
Mortgagor shall furnish (i) annual operating statements showing all elements of income and
expense of the Premises, and (if) a current rent roll, showing all items set forth in the rent roll
delivered to Lenders in connection with the closing of the Loan, as well as gross sales of each
tenant, if any, paying percentage rental. Mortgagor shall promptly furnish to Lenders such other
financial information concerning the condition of the Premises, and all other information
concerning the Premises or the performance by Mortgagor of the Obligations, that Lenders may
reasonably request. All such statements and information shall be prepared in accordance with
generally accepted accounting principles and shall otherwise be satisfactory to Lenders and shall
be certified by an authorized person, partner or officer of Mortgagor approved by Lenders.
Lenders and their representatives shall have the right, at all reasonable times and upon
reasonable notice, to examine and make copics of Mortgagor’s plans, books, records, income tax
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returns and all supporting data concerning the Premises. Mortgagor will assist Lenders and their
representatives in conducting any such examination.

3.16 Declaration of Subordination.

At the option of Lenders, this Mortgage shall become subject and subordinate, in whole
or in part (but not with respect to priority of entitlement to insurance proceeds or any Award) to
any and all Leases of all or any part of the Premises upon the execution by Lenders and
recording thereof, at any time hereafter and in the appropriate official records of the county
wherein the Real Estate is situated, of a unilateral declaration to that effect.

3.27 Usury.

Lenders-ynitend that Mortgagor shall not be required to pay, and Lenders shall not be
entitled to receive 07 collect, interest in excess of the maximum legal rate permitted under
applicable usury laws. “In the event Lenders or any court determines that any charge, fee or
interest paid or agreed to-be paid in connection with the Loan may, under applicable usury laws,
cause the interest rate on tae I oan to exceed the maximum rate permitted by law, then such
charges, fees or interest shall be reduced to the maximum rate permitted by law and any amounts
actually paid in excess of such maximum rate permitted by law shall, at Lenders’ option, be
applied by Lenders to reduce the outstending principal balance of the Loan or repaid by Lenders
directly to Mortgagor.

3.18 Lease Obligations,

(@)  Mortgagor covenants and agtscs to keep, observe and perform and to
require all tenants of the Premises to keep,” sbserve and perform all the covenants,
agreements and provisions of any present or future Leases, including the Credit Leases
described herein, of the Premises on their respective nart to be kept, observed and
performed. If Mortgagor shall neglect or refuse to so perform or fail to require such
tenants to so perform, then Lenders may, at their option, pérfirm and comply or require
performance or compliance by such tenants with any such lease covenants, agreements
and provisions. Any sums expended by Lenders in performance or csmpliance with such
Leases or in enforcing performance or compliance with such Leases by the tenants,
including costs and expenses and attorneys’ fees, shall be paid by Mortgagor upon
demand with interest thereon at the Default Rate as defined in the Néte and in the
absence of such payment all such sums shall be deemed to be and become-part of the
Indebtedness secured by this Mortgage.

(b)  Mortgagor, as further security for the payment of the Indebtedness, has,
pursuant to this Mortgage and by separate Assignment of Rents and Leases of even date
herewith, sold, transferred and assigned to Lenders, their successors and assigns, all of
Mortgagor’s right, title and interest, as landlord, in, to and under certain leases demising
all or a portion of the Premises, together with the Rents provided therein, including,
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without limitation, those lease or leases (the “Credit Leases”) identified as follows:

Date of Lease Landlord Tenant

NONE

Mortgagor expressly covenants and agrees that if Mortgagor, as landlord under the Credit
Leases, fails to perform and fulfill any term, covenant, condition or provision in said Credit
Leases on its part to be performed or fulfilled, at the times and in the manner in the Credit Leases
provided, or.if Mortgagor suffers or permits to occur any breach or default under the provisions
of said Ciedit Leases, or if Mortgagor fails to fully protect, insure, preserve and cause continued
performance or Tulfillment of the terms, covenants or provisions in said Credit Leases required to
be performed or {uifilled by any tenant therein or if Mortgagor, without Lenders’s prior written
consent, permits or'approves an assignment by any tenant under the Credit Leases or a subletting
of all or any part of the Premises demised in the Credit Leases, then in any such event, at the
option of Lenders, and without notice to the Mortgagor, such breach or default shall constitute an
Event of Default hereunder and & the option of Lenders, all unpaid Indebtedness secured by this
Mortgage shall, notwithstanding anything in the Note, this Mortgage or the other Loan
Documents to the contrary, become-duc and payable as in case of other Events of Default.

3.19 Environmental Compliancc

Mortgagor hereby agrees to comply and sause all tenants of the Premises to comply with
any and all Federal, state or local laws, rules and iegulations relating to environmental protection
including, but not limited to, the Comprehensive Ervironmental Response, Compensation, and
Liability Act of 1980 (“CERCLA™), as amended‘ty. the Superfund Amendments and
Reauthorization Act of 1986, and such other legislation, rules and regulations as are in, or may
hereafter come into, effect and apply to Mortgagor, Lenders,-the Loan or the Premises or any
occupancy users thereof, whether as lessees, tenants, licensees, oi atherwise. Mortgagor shall
defend, indemnify and save and hold Lenders harmless from and.azainst any and all claims,
costs or expenses relating to such environmental protection provisions notwithstanding any
exculpatory or limitation of liability provisions contained in this Mortgage and the other Loan
Documents.

3.20 Further Assurances.

(a) Mortgagor shall do all acts necessary to keep valid and effective the lien
and security interest created by this Mortgage and the security intended to be afforded by
the Loan Documents and to carry into effect their objectives.

(b)  Mortgagor shall, upon the request of Lenders from time to time, and in the
event all or any portion of the Premises is leased to a person or entity affiliated with an
Exculpated Party (hereinafier defined in Section 7.13), Mortgagor will cause such person
or entity to execute, acknowledge and deliver all such additional papers and instruments
and perform all such further acts as may be reasonably necessary to perform the
Obligations and, as Lenders deem reasonably necessary, to evidence, perfect or confirm

-15-




UNOFFICIAL COP9503¢5

the liens and security interests, or the priority thereof, created by this Mortgage and the
other Loan Documents.

(c)  Without limiting the generality of the foregoing, Mortgagor will promptly
and, insofar as not contrary to applicable law, at Mortgagor’s expense, execute, record,
rerecord, file and refile in such offices, at such times and as often as may be necessary,
this Mortgage, additional mortgages, security agreements, and every other instrument in
addition to or supplemental hereto, including applicable financing statements,
continuation statements, affidavits or certificates as may be necessary to create, perfect,
maintain, continue, extend and/or preserve the liens, encumbrances and security interests
intepded to be granted and created in and by the Loan Documents and the rights and
remedies of Lenders and Mortgagor thereunder. Upon request of Lenders, Mortgagor
shall promptly supply evidence of fulfillment of the foregoing acts and further
assurances.

ARTICLE FOUR
EVENTS OF DEFAULT

4.1 Defaults.

It shall constitute an event of defauit (“Event of Default™) of and under this Mortgage
and, at the option of Lenders under the o her T.oan Documents, if any of the following events
shall occur:

(a)  Mortgagor shall fail to perfCrnion the dates or within the times required
any of the Obligations involving the payment of money, including the payment of
principal and/or interest under the Note;

(b)  Mortgagor shall fail to timely observe, nesform or discharge any of the
non-monetary Obligations, other than a non-monetary obligaiion described in any other
clause in this Article Four, and any such failure shall remain unremedied for thirty (30)
days or such lesser period as may be otherwise specified ir. the applicable Loan
Document (the “Grace Period”) after notice to Mortgagor of the occurrence of such
failure; provided, however, that Lenders may, at their option, externd any applicable
Grace Period up to ninety (90) days if Lenders determine in good faitiy that: (i) such
default cannot reasonably be cured within such Grace Period but can be cured within
ninety (90) days; (i) no lien or security interest created by the Loan Documents shall be
impaired prior to the anticipated completion of such cure; and (iti) Lenders’ immediate
exercise of any remedies provided in this Mortgage or by law is not necessary for the
protection or preservation of the Premises or Lenders’ security interest therein or lien
thereon, and Mortgagor shall immediately commence and diligently pursue the cure of
such default;

(¢)  Mortgagor, as landlord or sub-landlord, as the case may be, shall assign or

otherwise encumber the Rents or any interest therein without first obtaining the written
consent of Lenders;
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(d)  Mortgagor shall, after the expiration of all applicable grace or cure
periods, default or be in default under any agreement to which Mortgagor is a party, other
than the Loan Documents, which agreement relates to the borrowing of money by
Mortgagor from any natural person, corporation, limited liability company, partnership,
firm, association, government, governmental agency or any other entity, whether acting
in an individual, fiduciary or other capacity (each a “Person”), and such default shall give
rise to or result in any material and adverse change in the financial condition of
Mortgagor or any Exculpated Party (hereinafter defined in Section 1.13), affecting the
condition, use or operation of the Premises or Lenders’ security for the Loan (“Material
Adverse Change”), including a default by Mortgagor under any loan documents
evidencing or relating to a lien on the Premises which is Junior and subordinate to this
Morigage;

{e) Should any representation or warranty made by Mortgagor in, under or
pursuant toary of the Loan Documents be false or misleading in any material respect as
of the date on which such representation or warranty was made or deemed remade;

(f) Should.azy of the Loan Documents cease to be in full force and effect or
be declared null and void;or cease to constitute valid and subsisting liens and/or valid
and perfected security intcragts in, to, or upon the Premises, or should Mortgagor contest
or deny in writing any of its liaUilities or Obligations under any of the Loan Documents;

(g)  Should any violation ¢f Section 3.11 (a) occur or should any other event
occur which, under the terms of the Luar-Documents, would permit Lenders to accelerate
the maturity of the Indebtedness;

(h)  Should Mortgagor fail at any tirie 'to satisfy the requirements of Section
3.7 and such failure shall continue for fifteen (15} daysafer written notice thereof;

(1) Should any Exculpated Party generally notvpay its debts as they become
due or admit in writing its inability to pay its debts, or make ceneral assignment for the
benefit of creditors and such events cause or result in a Material Adverse Change;

() Should any Exculpated Party commence any case, ‘nrocceding or other
action seeking reorganization, arrangement, adjustment, liquidation,” 4issolution or
composition of it and its debts under any law relating to bankruptc), insolvency,
reorganization or relief of debtors, or seeking to have an order for relicf entercd against it
as debtor, or seeking appointment of a Receiver for it or for all or any substantial part of
its property (collectively, a “Proceeding™) and such events cause or result in a Material
Adverse Change;

(k) Should any Exculpated Party take an action to authorize any of the actions
set forth above in paragraphs (i) or (j)of this Section 4.1;

(D Should any Proceeding be commenced against any Exculpated Party, and
such Proceeding results in the entry of an order for relief against it which is not fully
stayed within seven (7) business days after the entry thereof or remains un-dismissed for
a period of forty-five (45) days; or
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(m)  Should (i) final judgment, other than a final judgment in connection with
any condemnation, and including any judgment or other final determination of any
contest permitted by Section 3.5 of this Mortgage, be entered against Mortgagor that (a)
adversely affects the value, use, or operation of the Premises, or (b) adversely affects, or
reasonably may tend to adversely affect, the validity, enforceability, or priority of the lien
or security interests created in and by this Mortgage, or the other Loan Documents, or
both, or (ii) execution or other final process issue thereon with respect to the Premises,
and Mortgagor shall fail to discharge the same, or provide for its discharge in accordance
with its terms, or procure a stay of execution thereon, in any event within thirty (30) days
from entry, or shall not within such period, or such longer period during which execution
on sich judgment shall have been stayed, appeal therefrom or from the order, decree, or
process upon or pursuant to which such judgment shall have been entered and cause its
execution/tn be stayed during such appeal, or if on appeal such order, decree, or process
shall be a%irmed and Mortgagor shall not discharge such judgment or provide for its
discharge in aczoidance with its terms within thirty (30) days after the entry of such order
or decree of affirraation, or if any stay of execution on appeal is released or otherwise
discharged.

ARTICLE FIVE
REMEDIES

5.1 Remedies.

(a)  Upon the occurrence of 2 Fvent of Default, Lenders, at their option, may
at any time thereafter declare the entire Indeltzness to be immediately due and payable
and the same shall thereupon become immediatsiy due and payable, without any further
presentment, demand, protest or notice of any kiad being required and Lenders, at their
option and in its sole discretion, shall also be entitled to do any of the following:

() in person, by agent, or by a Receiver, without regard to the
adequacy of security, the solvency of Mortgagor or tae condition of the Premises,
without obligation to do so and without notice to or demand upon Mortgagor,
enter upon and take possession of the Premises, or any pert thereof, in its own
name or in the name of a Trustee and do any acts which Lendeis deem necessary
to preserve the value or marketability of the Premises; sue for or grterwise collect
the Rents, and apply the same, less costs and expenses of operation and collection,
including reasonable aftorneys’ fees, against the Indebtedness and Obligations, all
in such order as Lenders may determine; appear in and defend any action or
proceeding purporting to affect, in any manner whatsoever, the Obligations, the
security hereof or the rights or powers of Lenders; pay, purchase or compromise
any encumbrance, charge or lien that in the judgment of Lenders is prior or
superior hereto; and in exercising any such powers, pay necessary expenses,
employ counsel and pay reasonable attorneys’ fees;

(i)  as a matter of strict right and without notice to Mortgagor or
anyone claiming under Mortgagor, and without regard to: (a) the solvency of
Mortgagor, (b) whether there has been or may be any impairment of or diminution
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in the value of the Premises, or (c) whether the amount of the Indebtedness
exceeds the then value of the Premises, apply ex parte to any court having
jurisdiction to appoint a Receiver to enter upon and take possession of the
Premises, and Mortgagor hereby waives notice of any application therefor,
provided a hearing to confirm such appointment with notice to Lenders is set
within the time required by law (any such Receiver shall have all the powers and
duties of Receivers in similar cases and all the powers and duties of Lenders in
case of entry as provided herein, and shall continue as such and exercise all such
powers until the date of confirmation of sale, unless such Receivership is sooner
terminated);

(i}  commence an action to foreclose this Mortgage in the manner
provided in this Mortgage or by law; and

(iv)  with respect to any Collateral, proceed as to both the real and
personal property in accordance with Lenders’ rights and remedies in respect of
the Real Zstate and Improvements, or proceed to sell said Collateral separately
and withoutregard to the Real Estate and Improvements in accordance with
Lenders’ rights'and temedies to the Collateral,

(®)  In (i) any actice to foreclose the lien of this Mortgage or enforce any other
remedy of Lenders under any 0 the Loan Documents, or (ii) any other proceeding
whatsoever in connection with any ¢1 the Loan Documents or the Premises in which
Lenders are named as a party, there shall be allowed and included, as additional
indebtedness in the judgment or decree for sale resulting therefrom, all expenses paid or
incurred in connection with such proceedirg oy or on behalf of Lenders including,
without limitation, attorneys’ and paralegal’’ | fees, appraisers’ fees, outlays for
documentary and expert evidence, stenographers’ charges, publication costs, land and
environmental survey costs, and costs (which may-bz estimated as to items to be
expended after entry of such judgment or decree) of procmiing.all abstracts of title, title
certificates, title searches and examinations, title insurance policies, Torrens certificates,
and any similar data and assurances with respect to the title to the Premises as Lenders
may deem reasonably necessary either to prosecute or defend in sich proceeding or to
evidence to bidders at any sale pursuant to such decree the true condition ¢ the title to or
value of the Premises. All expenses and fees of the ongoing nature, and sach expenses
and fees as may be incurred in the protection of the Premises and the mainterarnce of the
lien of this Mortgage thereon in any litigation affecting the Loan Documents, or the
Premises, including probate and bankruptcy proceedings, or in preparation for the
commencement or defense of any proceeding or threatened suit or proceeding in
connection therewith, shall upon demand of Lenders be immediately due and payable by
Mortgagor with interest thereon at the Default Rate and shall become a part of the
Indebtedness secured by this Mortgage.

(¢} Unless otherwise provided herein, if Mortgagor shall at any time fail to
perform or comply with any of the terms, covenants and conditions required on
Mortgagor’s part to be performed and complied with under any of the Loan Documents
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or any other agreement that, under the terms of this Mortgage, Mortgagor is required to
perform, then Lenders may, at their option and in their sole discretion:

(i) make any payments hereunder or thereunder payable by
Mortgagor; and/or

(i)  after the expiration of any applicable grace period and subject to
Lenders’ rights to contest certain obligations specifically granted in this
Mortgage, perform any such other acts thereunder on part of the Mortgagor to be
performed and enter upon the Premises for such purpose.

(d) In any foreclosure sale of the Premises to satisfy the Indebtedness, the
Preniises, including the Real Estate and Improvements, may be sold in one parcel (i.c. as
a sing!¢ entity) or in two or more parcels and, otherwise, in such manner or order as
Lenders - in their sole discretion, may elect or as the court having jurisdiction over such
foreclosure ‘sale-may otherwise order or direct.

(¢)  Tl¢ proceeds of any foreclosure sale of the Premises shall be distributed
and applied in accordzose with the applicable law of the State of Illinois or as otherwise
directed by order of the ccuri,in which this Mortgage is foreclosed.

(H All remedies of onders provided for herein are cumulative and shall be in
addition to any and all other rigiit: and remedies provided in the other Loan Documents
or by law, including any right of offszi. The exercise of any right or remedy by Lenders
hereunder shall not in any way constifvte a cure or waiver of any default or Event of
Default hereunder or under the Loan Dociunents, or invalidate any act done pursuant to
any notice of default, or prejudice Lenders ) in the exercise of any of their rights
hereunder or under the Loan Documents.

(g) To the extent permitted by law, Mortgagor hereby waives its right of
redemption in the event of foreclosure.

ARTICLE SIX
SECURITY AGREEMENT AND FIXTURE FILING

6.1  Security Agreement.

Mortgagor hereby assigns and grants to Lenders a first priority present securiiy interest In

“and to the Rents, Contract Rights, Intangible Personal Property, Tangible Personal Property,
Proceeds, Right to Encumber and Other Rights and Interests described in Article Two and in and
to any other part or component of the Premises which may not be deemed real property or which
may not constitute a “fixture” (within the meaning of the Code (as hereinafter defined)), and all
replacements, substitutions, and additions of, for and to the same, and the proceeds thereof
(collectively, the “Collateral”) in order to secure payment of the Indebtedness and performance
by the Mortgagor of the other Obligations. This Mortgage shall constitute a Security Agreement
within the meaning of the Uniform Commercial Code (the “Code”) of the State in which the Real
Estate is located.
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6.2  Fixture Filing.

This Mortgage, upon recording or registration in the real estate records of the proper
office, shall constitute a “fixture filing” within the meaning of the Code with respect to any and
all Fixtures included within the foregoing description and definition of the Premises and any
Collatera! that may now be or hereafter become “fixtures” within the meaning of the Code.

6.3 Remedies.

If any Event of Default occurs under this Mortgage, Lenders, in addition to their other
rights and remedies provided under this Mortgage, shall have all the rights and remedies
availableto-a secured party under the Code as well as all other rights and remedies available at
law or in equity: Mortgagor upon request by Lenders, will assemble the Collateral and make it
available to Lenders, at a place Lenders designate to allow Lenders to take possession or dispose
of the Collateral. Miortgagor agrees that five (5) days’ prior written notice of the time and place
of the sale of the Collateral, sent to Mortgagor in the manner provided for the mailing of notices
herein, is reasonable nciice to Mortgagor. The sale of the Collateral may be conducted by an
employee or agent of Lenders 2ad any Person, including both the Mortgagor and Lenders, shall
be eligible to purchase any part st all of the Collateral at the sale. The reasonable expenses of
retaking, holding, preparing for sale;selling and the like incurred by Lenders shall include, but
not be limited to, attorneys’ and paiaicgals’ fees and legal expenses incurred by Lenders, and
shall be paid by Mortgagor.

6.3 Waivers.

Mortgagor waives any right to require Lenders to (i) proceed against any Person, (ii)
proceed against or exhaust any Collateral or (iii) pursue-any other remedy in its power.
Mortgagor further waives any defense arising by reason of any pswer and any defense arising by
reason of any disability or other defense of Mortgagor or any cthwr Person, or by reason of the
cessation from any cause whatsoever of the liability of Mortgagororany other Person. Until the
Indebtedness shall have been paid in full, Mortgagor shall not have any right to subrogation, and
Mortgagor waives any right to enforce any remedy which Mortgagor now iias or may hereafter
have against Lenders or against any other Person and waives any benefit.cioand any right to
participate in any Collateral or security whatsoever now or hereafter heid by Lenzers for or with
respect to the Indebtedness and/or the Obligations.

ARTICLE SEVEN
MISCELLANEOUS

7.1  Notices, Consents, and Approvals.

Any notice, consent, or approval that Lenders or Mortgagor may desire or be required to
give to the other shall be in writing and shall be mailed or delivered to the intended recipient
thereof at its address set forth below or at such other address as such intended rectpient may,
from time to time, by notice in writing, designate to the sender pursuant hereto. Any such notice,
consent, or approval shall be deemed effective (a) if given by nationally recognized overnight
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courier for next day delivery, one (1) business day after delivery to such courier, or (b) if given
by United States mail (registered or certified), two (2) business days after such communication is
deposited in the mails or (c) if given in Person, when written acknowledgment of receipt thereof
is given. Except as otherwise specifically required herein, notice of the exercise of any right or
option granted to Lenders by this Mortgage is not required to be given.

(@)  Ifto Lenders:

Mr. Keith Michalak
2232 East Gaisor Drive
Crete, [llinois 60417

(b)  Irio Mortgagor:

M. James E. Graca

7.2 Time of Essence.

It is specifically agreed that time/is of the essence for all of the terms and provisions
contained in this Mortgage.

73  Covenants of Mortgage Run with Title to the Real Estate.

The covenants and obligations set forth in this Viirtgage are intended as, shall be deemed
and are hereby declared to be covenants running with ke iitle to the land which constitutes the
Real Estate and any and all portions(s) thereof, and such/covenants and obligations shall be
binding upon, and enforceable by the owner and holder of this Mortgage personally against, the
Mortgagor and any successor in title to the Mortgagor who or wrick shall acquire and/or hold
title to the Real Estate while the same is subject to and encumbered by this Mortgage. Every
person or entity who or which shall have, claim, own, hold, accept or'otherwise acquire title to
the Real Estate, whether or not such title is reflected in the Public Rechrds of the State and
County in which the Real Estate is located, shall be conclusively presumed and <eemed to have
consented and agreed to personally perform each and every covenant and coligation of the
Mortgagor contained in this Mortgage, to the same extent as the original Mortgagot, whether or
not any reference to this Mortgage is contained in the document or instrument pursuant to which
such person or entity shall have acquired title to the Real Estate and whether or not such person
or entity shall have expressly agreed in writing to assume or perform the covenants and
obligations of the Mortgagor contained in this Mortgage.

7.4  Governing Law.

This Mortgage shall be governed by and construed in accordance with the laws of the
state in which the Real Estate is located. To the extent that this Mortgage may operate as a
security agreement under the Code, Lenders shall have all rights and remedies conferred therein
for the benefit of a Secured Party.
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7.5  Severability,

If any provision of this Mortgage, or any paragraph, sentence, clause, phrase, or word, or
the application thereof, in any circumstance, is held invalid, the validity of the remainder of this
Mortgage shall be construed as if such invalid part were never included herein.

7.6  Headings.

The headings of articles, sections, paragraphs, and subparagraphs in this Mortgage are for
convenience of reference only and shall not be construed in any way to limit or define the
content, scope, or intent of the provisions hereof.

7.7 Grammar.

As used in *iis Mortgage, the singular shall include the plural, and masculine, feminine,
and neuter pronouns siis'l be fully interchangeable, where the context so requires.

7.8 Deed in Trusi;

If title to the Premises or/any part thereof is now or hereafter becomes vested in a trustee,
any prohibition or restriction contained herein against the creation of any lien on the Premises
shall be construed as a similar prohibition or restriction against the creation of any lien on or
security interest in the beneficial interest cf such trust.

7.9  Successors and Assigns.

This Mortgage and all provisions hereof shall o= binding upon and enforceable against
Mortgagor, its successors, assigns, legal representaiives, and all other persons or entities
claiming under or through Mortgagor, and the word “Mortgzgor” when used herein, shall include
all such persons and entities and any others liable for the payrmeiit-of the Indebtedness or any part
thereof, whether or not they have executed the Note or this Morigzge. The word “Lenders”
when used herein, shall include Lenders’ successors, assigns, and legiil répresentatives, including
all other holders, from time to time, of the Note.

7.10 No Oral Change.

This Mortgage may only be modified, amended or changed by an instruraexi in writing
signed by the Mortgagor and Lenders, and may only be released, discharged or satisfied of
record by an instrument in writing signed by Lenders. No waiver of any term, covenant,
condition, or provision of this Mortgage shall be effective unless given in writing by Lenders and
if so given by Lenders shall only be effective in the specific instance in which given.

7.11 Entire Agreement.

This Mortgage and the other Loan Documents supersede, in all respects, all prior written
or oral agreements between the Mortgagor and Lenders relating to the Loan, this Mortgage and
the other Loan Documents and there arc no agreements, understandings, warranties or
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representations between the parties except as set forth in this Mortgage and the other Loan
Documents.

7.12 Construction.

Mortgagor acknowledges that Mortgagor and Mortgagor’s counsel have reviewed this
Mortgage and the other Loan Documents and that the normal rule of construction to the effect
that any ambiguities are to be resolved against the drafting party will not be employed in the
construction or interpretation of this Mortgage or the other Loan Documents or any amendments
or schedules to any of the foregoing.

7.15 Limitation of Liability.

In consideration of the security provided by Mortgagor to Lenders for repayment of the
Indebtedness, incturing, without limitation, the liens on and security interests in the Premises
granted pursuant to the Mortgage and the absolute and unconditional assignment of the Rents
and Leases made pursuart-to the Assignments of Rents and Leases, upon the occurrence of an
Event of Default hereunder/or under any of the other Loan Documents, Lenders agree that it
shall not, except as otherwise set.forth in this Section, seck to enforce, nor shall Lenders be
entitled to enforce, any deficiency or monetary judgment against Mortgagor, any Partner of
Mortgagor, any Member of Mortgagor, or any Beneficiary of Mortgagor (individually, an
“Exculpated Party”, and collectively, the ‘T:xculpated Parties”), personally, and shall not levy or
execute judgment upon any property of the Evculpated Parties, other than the Premises; it being
expressly agreed, acknowledged and understood, however, that nothing contained herein shall in
any manner or way release, affect or impair:

(@ The existence of the Indebted:ess and Obligations created in and
evidenced by the Loan Documents.

(b)  The enforceability of the liens and security interests created in and granted
by the Loan Documents against the Premises.

()  The right of the Lenders to recover from any of the Exculpated Parties:

(1) after the occurrence of an Event of Default unaer a:ty of the Loan
Documents:

(A) any Rents received by any of the Exculpated Parties from the
tenants of the Premises and not applied to the Indebtedness or the ordinary operating expenses of
the Premises during Mortgagor’s current fiscal year;

(B) an amount equal to any Rents from the Premises not paid by
any tenant due to Mortgagor’s failure to perform the landlord’s obligations under any Lease or
Leases of the Premises or any part thereof;

(C) any amount(s) necessary to repair or replace any damage to
or destruction of the Premises, which is caused by the willfui or wanton act or omission on the
part of any of the Exculpated Parties; or
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(D) any sums expended by the Lenders in performance of or in
compliance with the obligations of the landlord under al] covenants, agreements and provisions
of any Lease assigned to Lenders as security for the Indebtedness and Obligations, due to
Mortgagor’s failure or refusal to so perform such obligations;

(ii) any insurance proceeds or condemnation awards received by any
of the Exculpated Parties and not delivered over to Lenders or used for
Restoration of the Premises;

(iii) any costs, expenses, damages, attorneys” and paralegals’ fees or
other liabilities or obligations incurred by Lenders, directly or indirectly arising
out or on account of or attributable to the use, generation, storage, release,
threatened release, discharge, disposal, or presence on, under, or about the
Trémises of any materials, substances or wastes, defined or classified as
hazzrdous or toxic under applicable Federal, State or local laws or regulations or
arising” out of or from any failure on the part of Mortgagor to comply with the
provisiens-of the Environmental Indemnification Agreement; or

(iv)  dny loss, damage, cost, expense, liability or obligation suffered or
incurred by Lenders arising out or on account of or based upon any fraud or
willful misrepresentation-of a material fact by any of the Exculpated Parties in
any document executed vi yiresented to Lenders in connection with the Loan.

I

7.14 Waiver of Trial by Jury.

Mortgagor hereby waives, to the fullest extent permitted by Applicable Law, the right to
trial by jury in any action, proceeding or counterclaiin filed by any party, whether in contract,
tort or otherwise, relating directly or indirectly to this Mortgage or any acts or omissions of the
Mortgagor in connection therewith or contemplated thereby.

7.15 Subordination

Anything in this instrument to the contrary notwithstanding, this Mortgage is subordinate
to a certain mortgage of even date in favor of NAB Bank, and to the extént this instrument is
inconsistent with or duplicative of that mortgage, that mortgage shall govern,

IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to be executed as o1 the date
hereinabove first written.

James E. Graca, Mortgagor

225




UNOFFICIAL COPY07303:3

(D) any sums expended by the Lenders in performance of or in
compliance with the obligations of the landlord under all covenants, agreements and provisions
of any Lease assigned to Lenders as sccurity for the Indebtedness and Obligations, due to
Mortgagor’s failure or refusal to so perform such obligations;

(i) any insurance proceeds or condemnation awards received by any
of the Exculpated Parties and not delivered over to Lenders or used for
Restoration of the Premises:

(i)  any costs, expenses, damages, attorneys’ and paralegals’ fees or
other liabilities or obligations incurred by Lenders, directly or indirectly arising
out or on account of or attributable to the use, generation, storage, release,
direatened release, discharge, disposal, or presence on, under, or about the
Preriises of any materials, substances or wastes, defined or classified as
hazetdous or toxic under applicable Federal, State or local laws or regulations or
arising out of or from any failure on the part of Mortgagor to comply with the
provisioiis of the Environmental Indemnification Agreement; or

(iv)  any/ioss, damage, cost, expense, liability or obligation suffered or
incurred by Lenders asising out or on account of or based upon any fraud or
willful misrepresentatica »f.a material fact by any of the Exculpated Parties in
any document executed or fresented to Lenders in connection with the Loan.

7.14 Waiver of Trial by Jury.

Mortgagor hereby waives, to the fullest extent rermitted by Applicable Law, the right to
trial by jury in any action, proceeding or counterclaini filed by any party, whether in contract,
tort or otherwise, relating directly or indirectly to this Mortgage, or any acts or omissions of the
Mortgagor in connection therewith or contemplated thereby.

7.15 Subordination

Anything in this instrument to the contrary notwithstanding, this Moitgage is subordinate
to a certain mortgage of even date in favor of NAB Bank, and to the exters this instrument is
inconsistent with or duplicative of that mortgage, that mortgage shall govern.

IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to be executed as of the date
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hereinabove first written.

JW/’QM

Jaipes E. Graca, Mg#tgagor

STATE OF ILLINOIS )
)ss

COUNTY O COOK )

Personally appearing b.fore me this 26" day September, 2000came James E. Graca, known
to me and executed the abrve instrument in my presence.

Aol S Qife -
Notary Public

OFFICIAL SEAL

DAVID S ACKER

NOTARY PUBLIC, BTATE OF {LLINOIS
; MY COMMISSION EXPIRES; 04/08/09
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EXHIBIT A

Legal Description of Real Estate

The North % of South 20 Acres of the West 80.72 Acres of the Southwest % of Section 18,
Township 35 North, Range 15 East of the Third Principal Meridian, in Cook County, Illinois.
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EXHIBIT B

Other Loan Documents

None.




