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MORTGAGE AND SECURITY AGREEMENT
WITH ASSIGNMENT OF RENTS AND FIXTURE FILING

THIS MURTGAGE AND SECURITY AGREEMENT WITH ASSIGNMENT

OF RENTS AND FIXTUKE FILING (hereinafter referred to as this “Mortgage™) is made on the
4th dayof _ January 200 1 by TDC NILES L.L.C,, an Illinois limited liability

company, having its principal place of business at ¢/o Tucker Development Corp., 513 Central
Avenue, Suite 400, Highland Park! lilinots 60035, as mortgagor and debtor (hereinafier referred
to as the “Mortgagor”), to THE GUARIVIAN LIFE INSURANCE COMPANY OF AMERICA,
a New York corporation, having its princip2i place of business at 7 Hanover Square, New York,
New York 10004, as mortgagee (hereinafte: referred to as the “Mortgagee™).

MORTGAGOR HEREBY IRREVOCABLY MORTGAGES, PLEDGES,
GRANTS, CONVEYS, TRANSFERS AND ASSIGNS: ‘

A. To Mortgagee, to secure the obligatiziis described herein, including
payment of an indebtedness in the principal sum of TWENTY FOUR MILLION AND 00/100
($24,000,000.00) DOLLARS, in lawful money of the United States of America, with interest
thereon computed from the date hereof at the rate of eight and five ore hundredths (8.05%)
percent per annum, in accordance with the terms of a certain note bearing sven date herewith and
any renewals, extensions or modification thereof, executed by Mortgagor and delivered to
Mortgagee (the “Note™), those certain parcels of land known as Pointe Plaza, sitv.ate, lying and
being in the County of Cook, City of Niles and State of Illinois, and more particulz}y described
in Exhibit A attached hereto (the “Land”), including the following owned by Borrower:

TSG0I73 6T LR ot

all improvements now existing or hereafter erected or placed upon the
Land and all fixtures now or hereafter affixed to such improvements on the Land, including all
buildings, structures and other improvements of every kind and description now or hereafter
erected or placed thereon and any and all machinery, boilers, equipment (including without
limitation all equipment for the generation or distribution of air, water, heat, electricity, light,
fuel or refrigeration or for ventilating or air conditioning purposes or for sanitary or drainage
purposes or for the removal of dust, refuse or garbage), partitions, appliances, furniture,
furnishings, ranges, refrigerators, cabinets, laundry equipment, hotel, kitchen and restaurant
equipment, radios, televisions, awnings, window shades, venetian blinds, drapes and drapery
rods and brackets, screens, carpeting and other floor coverings, lobby fumishings, games and
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recreational and swimming equipment, incinerators and other property of every kind and
description now or hereafter placed, attached, affixed or installed in such buildings, structures or
improvements and all replacements, repairs, additions, accessions or substitutions or proceeds
thereto or therefor (all of such improvements and fixtures whether now or hereafter placed
thereon being hereby declared to be real property and referred to hereinafier as the

“Improvements”);

all easements, rights-of-way, strips and gores of land, streets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, air rights and development
rights, liberties, tenements, hereditaments and appurtenances of any nature whatsoever, in any
way belonging, relating or pertaining to the Land and the Improvements and thg reversion and
reversions «am.ainder and remainders, and all land lying in the bed of any street, road or avenue,
opened or preposad, in front of or adjoining the Land, to the centerline thereof and all the estates, -
rights, titles, interests, dower and rights of dower, curtesy and rights of curtesy, property,
possession, claim 4 Cemand whatsoever, both at law and in equity, of Mortgagor of, int and to
the Land and the Improveinents and every part and parcel thereof with the appurtenances thereto,

all leasés)and other agreements affecting the use, enjoyment or occupancy
of the Land and the Improvemeiits heretofore, now or hereafter entered into and all guarantees
thereof (the “Leases™) and all income, rents, royalties, revenue, issues, profits, proceeds and
security deposits from any and all of the .and and the Improvements thereon including all lease
termination fees or payments (the “Rentz”)subject, however, to the right, power and authority
hereinafter conferred upon Mortgagee or reservad to Mortgagor to collect and apply such
income, rents, royalties, revenue, issues, profitz, proceeds and security deposits;

all deposits made with or othersscurity given to utility companies or any
other entity by Mortgagor and all advance payments of instrance premiums made by Mortgagor
with respect to the Land and Improvements thereon and claims nr demands relating to such
deposits, other security and/or such insurance; '

all damages, royalties and revenue of every kizud ‘nature and description
whatsoever that Mortgagor may be entitled to receive, either before or after any default
hereunder, from any person or entity owning or having or hereafter acquiriag a right to the oil,
gas or mineral rights and reservations of the Land, with the right in Mortgagte to receive and
apply the same to the Indebtedness (as hereinafter defined) in such order as Morigapee may
elect, and Mortgagee may demand, sue for and recover any such payments but shail not be
required to do so;

all proceeds, causes of action, damages, recoveries, awards, payments and
claims arising on account of any damage to or taking of the Land or the Improvements or any
part thereof, including the right to receive the same as a result of the exercise of the right of
eminent domain or any conveyance in lieu thereof, and all causes of action and recoveries for
any loss or diminution in the value of the Land or the Improvements;

all licenses (including without limitation any operating licenses or similar -
matters, but excluding liquor licenses), contracts, plans and specifications (including working
drawings), management contracts or agreements, franchise agreements, permits, authorizations
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or certificates required or used in connection with the ownership, operation or maintenance of
the Improvements;

the right, in the name and on behalf of Mortgagor, to appear in and defend
any action or proceeding brought with respect to the Land or the Improvements and to
commence any action or proceeding to protect the interest of Mortgagee in the Land and
Improvements; ST

all governmental permits relating to construction of the Improvements, all
names under or by which the Improvements may at any time be operated or known (to the extent
Mortgagor has rights in such names), and all rights to carry on business under any such names or
any variant {aeieof, and all trademarks, trade names, patents pending and goodwill; and

all claims and rights to refunds or abatements of real property taxes and
assessments imposed on the Land or the Improvements, with the right, in Mortgagee's own name
or in the name and on benielf of Mortgagor, to appear in and prosecute any action or proceeding
to cause the reassessmert of -the Land and Improvements for real property and assessment
purposes or to recover any refund of such real property taxes or assessments; and

Al of the property described in Paragraph A above is hereinafier referred to as the
“Real Property.” '

_ B. Mortgagor hereby giznts to Mortgagee, as secured party, a security
interest in any portion of the Real Property which inay be construed to be personal property and
in all other personal property of every kind and description owned by Mortgagor, whether now
existing or hereafter acquired, now or at any time hereafter attached to, erected upon, situated in
or upon, forming a part of, appurtenant to, used or usefv! 1 the construction or operation of or in
connection with, or arising from the use or enjoyment of ali-or any portion of, or from any
Leases or agreements pertaining to, the Real Property, includirig:

all plans and specifications prepared for the corstruction of the
Improvements and all studies, data and drawings related thereto, as wéil as all contracts and
agreements of Mortgagor relating to the aforesaid plans and specifications or to the aforesaid
studies, data and drawings, or to the construction of the Improvements;

all equipment, machinery, fixtures, goods, accounts, general irtangibles,
documents, instruments and chattel paper, and all other personal property of every kin< and
description, including all leasehold interests in personal property;

all substitutions and replacements of, and accessions and additions to, any
of the foregoing;

all sales agreements, deposit receipts, escrow agreements and other
ancillary documents and agreements entered into with respect to the sale to any purchaser of any
part of the Real Property, together with all deposits and other proceeds of the sale thereof;

subject to the other proVisions of this Mortgage, (i) all proceeds of aﬁy fire
and/or builders risk insurance policy or of any other policy insuring the Real Property (and the

_3.
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contents of the Improvements) against any other perils, whether or not required under this
Mortgage; (ii) all awards made in eminent domain proceedings, or purchases in lieu thereof,
made with respect to the Real Property; and (iii) any compensation, award or payment or relicf
given by any governmental agency or other source because of damage to the Real Property
resulting from earthquake, flood, windstorm or any emergency or any other event or
circumstance; ‘

all policies of insurance arising out of the ownership of the Real Property;

all accounts, contract rights, trademarks, trade names, chattel paper,
instruments, general intangibles, financial assets and other obligations of any kind now or
hereafter existiag arising out of or in connection with the operation or development of the Real
Property, and il rights now or hereafter existing in and to all security agreements, leases and
other contracts seéxring or otherwise relating to any such accounts, contract rights, chattel paper,
instruments, genérai iniangibles, financial assets or obligations;

ali zgreements, permits, contracts and entitlements relating to the
construction and operation of tnz Real Property; and

all proceeds/of any of the foregoing, including without limitation proceeds
of any voluntary or involuntary disposition or claim respecting any of the foregoing (pursuant to
judgment, condemnation award or otherwise and all goods, documents, general intangibles,
chattel paper and accounts, wherever located, acauired with cash proceeds of any of the
foregoing or proceeds thereof; however, speciiicaliy excluding therefrom the reimbursements
due to Mortgagor pursuant to that certain Redevelorment Agreement between Assignee and the
Village of Niles, Illinois, a municipal corporation datsd QOctober 27, 1998, as amended May 14,
1999.

All of the personal property described in Parag aph B above is hereinafter referred
to as the “Personal Property.”

All of the Real Property and the Personal Property now Or lereafier owned by
Mortgagor is referred to herein collectively as the “Property.”

FOR THE PURPOSE OF SECURING:

ONE: Payment of the indebtedness (the “Loan”) evidenced by the Nete; together
with the interest thereon, fees, prepayment premiums payable with respect thereto and iate -
charges, all as provided by the Note, which is made a part hereof by reference.

TWO: Payment of the total amount of the Loan may increase or decrease from
time to time, but the total unpaid balance so secured at any one time shall not exceed a maximum
principal amount of $24,000,000.00 plus interest thereon plus any advances or disbursements
made by Mortgagee for the payment of taxes, special assessments, insurance, or other items as
provided in this Mortgage relating to the Property, together with the interest on such advances or
disbursements at the applicable rate set forth in the Note.
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THREE: Payment of all other moneys herein or in the Note agreed or provided to
be paid by Mortgagor.

FOUR: Performance of each agreement of Mortgagor herein contained or ‘
contained in any other agreement given by Mortgagor to Mortgagee for the purpose of further
evidencing or securing any indebtedness sécured hereby, including without limitation all security
agreements, so long as any portion of the Loan, including principal, interest, premium, fees and
late charges, if any, remains outstanding.

FIVE: Any and all advances made by Mortgagee to preserve or protect the
Property or the lien or security interest created hereby on the Property, or for taxes, assessments,
maintenancs charges, insurance premiums as hereinafter provided or costs incurred for the
protection of the Property or the lien of this Mortgage or for performance of any of Mortgagor’s
obligations her¢undar or under the other Loan Documents or for any other purpose provided
herein or any of the-o*iier Loan Documents.

SIX: All‘modifications, extenstons and renewals (if any) of one or more of the -
obligations secured hereby (svch obligations set forth above in paragraphs ONE through SIX are
hereinafter referred to collectively as the “Indebtedness™).

C. Mortgagor shai! promptly cause this Mortgage to be filed, registered or
recorded in such manner and in such place brplaces as may be required by any present or future
law in order to publish notice and fully protect and perfect the security interest created by this
Mortgage and the lien of the Mortgage upon, a1d tae interest of Mortgagee in, the Property.
Mortgagor shall pay all filing, registration and recorling fees, and ali expenses incident to the
preparation, execution and acknowledgment of this Martgage, and all federal, state,.county and
municipal taxes, duties, imposts, assessments and charges arising out of or in connection with the
filing, registration, recording, execution and delivery of thizivlortgage. Mortgagor shall hold
harmless and indemnify Mortgagee against any liability incurrzd by reason of the imposition of
any tax on the issuance, making, filing, registration or recording o5his Mortgage.

ARTICLE I

COVENANTS, REPRESENTATIONS AND WARRANTI'-S

As an inducement to Mortgagee to make the Loan secured by this iViortgage,
Mortgagor hereby makes the following covenants, representations and warranties:

1.01. Payment of Indebtedness

Mortgagor covenants to pay the principal of, interest on and prepayment premium
with respect to the Loan and all other amounts payable under this Mortgage and the other Loan
Documents (as hereinafter defined) according to their respective terms, and will perform and
comply with each and every term, covenant and condition herein and therein.

1.02. Warranty of Title

NJO1/COHEN/42343.6
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Mortgagor represents and warrants that at the time of the delivery of this
Mortgage, Mortgagor holds fee title to the Land and has the right to encumber, give, grant,
bargain, sell, alien, enfeoff, convey, confirm, pledge, assign and hypothecate the same and that
Mortgagor possesses an unencumbered fee estate in the Land and that-it owns the Real Property
free and clear of all liens, encumbrances and charges whatsoever, subject only to those items as
are listed as exceptions to title in the title policy insuring the lien of this Mortgage to be issued in
favor of Mortgagee (the “Permitted Encumbrances™), and has good and absolute title to all
existing Personal Property and has good right, full power and lawful authority to convey and
encumber the Property in the manner and form conveyed and encumbered hereby; that, except
for the Permitted Encumbrances, the Property is free and clear of all liens, charges and
encumbrances whatsoever, including, as to the Personal Property and fixtures, security
agreements, conditional sales contracts and any other similar agreements; that, except as
disclosed by Mertgagor in writing to Mortgagee, there is no financing statement covering the
Property, or any pari thereof, on file in any public office; and that Mortgagor shall and will
warrant and forever u=end the title to the Property against the claim of all persons whomsoever.
If, while this Mortgag¢ is'in force, title to the Property or the interest of Mortgagee therein shall
be the subject, directly orzidirectly, of any action at law or in equity, or be attacked directly or
indirectly, or endangeréd, clcudes-or adversely affected in any manner, Mortgagor, at
Mortgagor's expense, shall take all ziocessary and proper steps for the defense of said title or
interest, including the employment.of counsel reasonably approved by Mortgagee, the
prosecution or defense of litigation, and ‘iis compromise or discharge of claims made against
said title or interest. Notwithstanding the foregoing, in the event that Mortgagee reasonably
determines that Mortgagor is not adequately performing its obligations under this paragraph,
Mortgagee may, without limiting or waiving aiy siher rights or rentedies of Mortgagee
hereunder, take such steps with respect thereto as Wortgagee shall deem necessary or proper and
any and all costs and expenses incurred by Mortgagee in ‘connection therewith, together with
interest thereon at the Default Rate (as such term is defiried in the Note) from the date incurred
by Mortgagee until actually paid by Mortgagor, shall be immediately paid by Mortgagor on- -
demand and shall be secured by this Mortgage and by all of the-otlier Loan Documents securing
all or any part of the indebtedness evidenced by the Note.

1.03. Tax and Insurance Deposits

(a)  Mortgagor shall pay monthly to Mortgagee or to Mortgaze:'s designee,
together with and in addition to any amount due under the Note, until the Indebtedr:ss secured
by the Mortgage is paid in full, an amount equal to one-twelfth (1/12) of the yearly tax2z,
assessments, insurance premiums and other similar charges (including any amounts wiich may
become payable by Mortgagor pursuant to Paragraph 1.05 hereof) as estimated by Mortgagee to
be sufficient to allow the payment, at least thirty (30) days before they become due, of all taxes,
assessments, insurance premiums and other similar charges against or relating to the Property.
Mortgagee is hereby given authority to commingle such funds with other accounts held or
operated by Mortgagee. Mortgagee shall not be obligated to pay interest to Mortgagor on any
such sums unless specifically required by apphicable law. Upon demand of Mortgagee,
Mortgagor shall promptly deliver to Mortgagee such additional sums as are necessary to make up
any deficiency in the amount necessary to pay any such taxes, assessments, insurance premiums
or other similar charges in a timely manner, together with interest on all funds expended by
Mortgagee to pay such amounts at the Default Rate (as defined in the Note). Mortgagee shall
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apply the amounts deposited by Mortgagor to the payment of the obligations in respect to which
the amounts were deposited or, at the option of Mortgagee, to the payment of said obligations in
such order or priority as Mortgagee shall determine. If the amounts deposited-are in excess of
the actual obligations for which they were deposited, Mortgagee may refund any such excess, or,
at its option, may hold the same in a reserve account, not in trust and not bearing interest, and
reduce proportionatety the required monthly deposits for the ensuing year. Nothing herein
contained shall be deemed to affect any right or remedy of Mortgagee under any other provision
of this Mortgage, or under any statute or rule of law, to pay any such amount and to add the
amount so paid by Mortgagee to the Indebtedness hereby secured. All amounts so deposited
shall be held by Mortgagee or its designee as additional security and are hereby pledged as
additional security for the sums secured by this Mortgage, and, upon the occurrence of an Event
of Default {ac liereinafter defined) hereunder Mortgagee may, in its sole and absolute discretion
and without régaid to the adequacy of its security hereunder, apply such amounts or any portion
thereof to any paitvf the Indebtedness secured hereby. Any such application of said amounts or
any portion thereot to the Indebtedness shall not be construed to cure or waive any Event of
Default or notice of Evert of Default hereunder or invalidate any act done pursuant to any such
Event of Default or notice.~1he existence of the above deposits shall not limit Mortgagee’s
rights under any other provisiop ofthis Mortgage or any other agreement or statute or rule of
law, Mortgagce may suspend the reguirements of this Paragraph 1.03 in writing.

(b)  Mortgagor shai! r"e"ver to Mongagee all tax bills, bond and assessment
statements, statements of insurance premiuris, and statements for any other obligations referred
to above as soon as the same are received by M;utgagor.

‘ (c)  IfMortgagee sells or assighets interest under this Mortgage, Mortgagee

shall have the right to transfer or assign all amounts d¢rosited under this Paragraph 1.03 to the
purchaser or assignee, and Mortgagee shall thereupon be ie'eased and have no further liability
hereunder for the application of such deposits, and Mortgagor shall look solely to such purchaser
or assignee for such application and for all responsibility relating 1o such deposits.

1.04. Taxes, Liens and Other Charges

(a)  Except to the extent that Mortgagor is depositing with Mortgagee amounts
to be applied towards the payment of any of the following charges in a timely mznner and in
accordance with Paragraph 1.03 hereof, Mortgagor shall pay or discharge whendve:

(1) all taxes, assessments and other governmental or public charges atfecting
the Property, including assessments on appurtenant structures, water rates and sewer
rents, and any accrued interest, cost and/or penalty thereon, now or hereafter levied or
assessed or imposed against the Property or any part thereof and upon request shall
promptly deliver to Mortgagee receipts evidencing such payments therefor;

(i)  all encumbrances (including any debt secured by a Mortgage), ground
rents, liens and/or charges, with interest, on the Property or any part thereof which appear
to be prior, superior or on a parity hereto, and all costs and fees related thereto;
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(iii)  all charges for utilities or services, including without limitation electricity,
gas, sewer and water and all private assessments payable pursuant to declaratlons and
restrictive covenants affecting the Property;

(iv)  all ground rents, maintenance charges and other charges, including
without limitation vault charges and license fees for the use of vaults, chutes and similar
areas adjoining the Land, now or hereafter levied or assessed or imposed against the
Property or any part thereof; and

(v)  all costs, fees and expenses of this Mortgage, including costs of evidence
of title and attorneys’ fees in connection with any sale made pursuant to Paragraph 2.01
hereof; together with interest thereon at the Default Rate (whether any such sale be
compleied or not), which amounts shall become due upon demand.

(k). ~Additionally, Mortgagor shall deliver to Mortgagee within thirty (30)
days after any taxes, assezsments or other charges referred to in Paragraph 1.04(a)(i) hereof
become due, evidence satisfactory to Mortgagee that such taxes, assessments and other charges-
have been paid in full, except i the event that Mortgagor is depositing with Mortgagee amounts
to be applied towards taxes, assessments, insurance premiums and other similar charges in a
timely manner and in accordance with Paragraph 1.03 hereof, in which case Mortgagor shall
deliver the foregoing only upon writtcn request of Mortgagee. :

1.05. Insurance

(a)  Mortgagor shall keep the Proverty insured against loss or damage by fire,
hazards customarily included within “extended covirage” policies and any other casualties,
liabilities, contingencies, risks or hazards, including flocd and earthquake, which, in the opinion
of Mortgagee, should be insured against, in an amount not/fsss than the full insurable value of
the Property on a replacement cost basis, with a company or companies and in such form and
with such endorsements as shall be required by and be satisfactory to Mortgagee. All losses
under said insurance shall be payable to Mortgagee and shall be applicd-in the manner provided
hereinafier in this Paragraph 1.05. Mortgagor shall also carry public liaoility insurance, rental
interruption insurance and hazard insurance in such form and amounts ano with such companies
as are satisfactory to Mortgagee. Mortgagee shall be named an additional insured under the
public liability insurance policy, as sole loss payee under the rental interruption s<irance policy
and as mortgagee, an additional insured and as sole loss payee under the hazard insicance policy.
All of the above-mentioned insurance policies shall be endorsed with a standard noncoatributory
mortgagee clause in favor of and in form acceptable to Mortgagee, and may expire, be cancelled
or be modified only upon at least thirty (30) days prior written notice to Mortgagee. . All of the
above-mentioned insurance policies or certificates of such insurance satisfactory to Mortgagee,
together with receipts evidencing the payment of premiums thereon, shall be delivered to and
held by Mortgagee, which delivery shall constitute an assignment to Mortgagee of all return
premiums to be held as additional security hereunder. At least thirty (30) days prior to the
expiration date of a policy, Mortgagor shall deliver to Mortgagee evidence of the renewal or
replacement of such policy in a form satisfactory to Mortgagee, which evidence may be in the
form of certificates of insurance demonstrating compliance with the terms hereof. In the event
that any such policy of insurance and evidence of payment of the premium therefor are not so
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delivered to Mortgagee, Mortgagor hereby specifically authorizes Mortgagee to obtain such
insurance. Without notice to or demand upon Mortgagor and without releasing Mortgagor from
any obligation hereunder, Mortgagee may (but is not obligated to) obtain such'insurance as
hereinabove set forth through or from any insurance agency or company acceptable to it.
Mortgagee shall not be chargeable with or responsible for the procurement or maintenance of
any such insurance or the collection of any proceeds from such insurance. Mortgagee shall not
by the fact of approving, disapproving, accepling, preventing, obtaining or failing to obtain any
insurance, incur any liability for or with respect to the amount of insurance carried, form or legal
sufficiency of insurance contracts, solvency of insurance companies, or payment or defense of
lawsuits, and Mortgagor hereby expressly assumes full responsibility therefor and agrees to
indemnify, defend and hold Mortgagee and/or Mortgagee harmless from and against all loss,
cost, experse.2ad lability, if any, with respect thereto. Except as otherwise provided by
applicable lav, Mortgagee may from time to time furnish to any insurance agency or company,
or any other persor, any information contained in or extracted from any policy of insurance
delivered to Mortgages hereunder and any information concerning this Loan.

()  Mortgagor hereby assigns to Mortgagee all unearned premiums on any
policy of insurance issued with respect to the Property, whether or not required hereunder, and
agrees that any and all unexpired insurance and any unpaid proceeds thereof shall inure to the
benefit of, and pass to, the purchaser of the Property conveyed in foreclosure or at any sale held
hereunder or the grantee of any deed in 112 of foreclosure. Mortgagor hereby assigns to
Mortgagee all insurance proceeds which Minrtgagor may be entitled to receive under any
insurance policy issued with respect to the Fropcity, whether or not required hereunder. In the
event of the foreclosure or other transfer of the title to the Property in extinguishment of the
Indebtedness, in whole or in part, secured.hereby, ail4ight, title and interest of Mortgagor in and
to any insurance policy, or premiums or payments in s2isfaction of claims or any other rights
thereunder then in force shall pass to the purchaser, transferee or grantee of the Property
irrespective of the amount, if any, paid by said transferee, grantce or purchaser. Any reduction
of the Indebtedness pursuant to the terms of this Article shall riot bz deemed a prepayment of the
Indebtedness for the purpose of requiring the payment of a Prepayment Premium (hereinafter
defined).

(c)  Afterthe occurrence of any casualty, whether or noi required to be insured
against hereunder, Mortgagor shall give prompt written notice thereof to Morigagee generally
describing the extent of the damage or destruction to the Property.

(d)  All insurance proceeds shall be delivered to and held by Mortgagee to be
applied, at Mortgagee’s option, either (i) to any Indebtedness secured by this Mortgage and in
such order as Mortgagee shall determine without any prepayment premium; or (ii) to the
restoration of the Property to the same or better condition, character and value as that existing
prior to such damage or destruction in accordance with (¢) below; provided, however, if (1) an
Event of Default does not exist under the Note, this Mortgage or any other Loan Document or
the Leases, (2) such restoration of the Property be completed within twelve (12) months from the
date of such casualty or (3) such casualty does not occur during the last twelve (12) months of
the term of this Loan, Mortgagee shall apply insurance proceeds to the restoration of the Property
in the event of a casualty.
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(¢)  Inthe event Mortgagee elects to apply the insurance proceeds for
restoration, Mortgagor shall furnish to Mortgagee evidence satisfactory to Mortgagee of the total
estimated cost of the restoration. If the insurance proceeds held by Mortgagee-(less the costs,
fees and expenses of Mortgagee incurred in collecting such proceeds, including without
limitation adjuster’s fees and expenses and attorneys’ fees and expenses) are insufficient to pay
the total estimated cost of restoration, Mortgagor shall pay to Mortgagee such additional amounts
as are necessary to pay such cost. The funds held by Mortgagee shall be disbursed by Mortgagee
from time to time, but only if the following terms and conditions are satisfied:

(1) There are no uncured Events of Default under this Mortgage or any other
docurnents evidencing or relating to the Indebtedness, including without limitation the
Note {=.] such documents being hereinafter referred to collectively as the “Loan
Docuriieniz”) at the time of the casualty or at any subsequent time prior to completion of
the restoration;

(ii) Mo leases are terminated or terminable by the tenants thereunder as a
result of the casualy event, nor is there any permanent abatement of rent payable by any
such tenant;

(ili)  Prior to commencement of restoration under this Paragraph 1.05(c) or
under Paragraph 1.06, Mortgago: shall provide a policy or policies of builder’s risk
insurance in an amount not less than/the full insurable value of the Property insuring
against such risks (including without limitation fire and extended coverage, collapse of
the Improvements and earthquake coverage, 1f apphcable to agreed limits) as Mortgagee
may request, in form and substance and freni companies acceptable to Mortgagee;

(ivy  The work shall be performed under'the supervision of an architect or
engineer approved in writing by Mortgagee (such-cichitect or engineer being referred to
hereinafter as the “Architect”) and, before Mortgagor comirences any work other than
temporary work to protect property or prevent interference W th business, Mortgagee
shall have approved in writing the construction contract and pans and specifications for
such work;

(v)  Ifatany time Mortgagee makes an upward revision, ir. gond faith, of the
total remaining cost of restoration, and as a result Mortgagee does not heve available a
sufficient amount of money to pay the cost of restoration, Mortgagor shall pay o
Mortgagee such additional amounts as are necessary to cover such revised estimated cost;

(vi)  Mortgagee receives each request for payment on scven (7) days’ prior
written notice accompanied by a certificate signed by the Architect stating that: (A) the
work completed to date has been performed in compliance with the approved plans and
specifications; (B) the sum requested is necessary to reimburse Mortgagor for payments
by Mortgagor to, or is due to, the contractor, subcontractors, materialmen, laborers,
engineers, architects or other persons rendering services or materials for the work (glvmg
a brief description of such services, materials and related costs and to whom same 1
payable) and, when added to all sums previously disbursed by Mortgagee, does not
.exceed the value of the work performed to the date of such certificate; and (C) the
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amount of the remaining proceeds held by Mortgagee shall be sufficient to pay for the
work in full upon completion of the same (giving in such reasonable detail as Mortgagee
may require an estimate of the cost of such completion); :

(vii)  Each request shall be accompanied by a lien waiver satisfactory to
Mortgagee covering that part of the work for which payment or reimbursement was
requested in the immediately préceding request for payment and, if required by
Mortgagee, an endorsement to Mortgagee’s title policy insuring that no liens have been
filed in connection with the work performed to date;

(viiiy Mortgagee receives, at Mortgagee’s option, a satisfactory completion bond
coveing the work; T

(1x} . The Property is in compliance with all laws, rules, regulations, and other
requiremente 2ffecting the work; and

(x)  Morigagee receives the final request for payment afier completion of the.
work accompaniéd by 2.copy of any such certificate or certificates as shall be required by
law to render occupancy %1 the Improvements legal.

(f) Mortgagor shiall commence and diligently prosecute to completion the
restoration of the Property. In the evenitinat any condition to the application of insurance
proceeds as provided above is not satisfied i any time prior to completion of the restoration,
then Mortgagee shall have the option, in its so'e discretion, of paying or applying all or any part
of the insurance proceeds: (i) to any Indebtedness secured hereby and in such order as Mortgagee
may determine; or (ii) to the repair, restoration, replacement and rebuilding of the Improvements.

(g)  Upon Mortgagee’s.receipt of satistactory evidence that (i) the restoration
work has been completed and the cost thereof paid in full and {iiyno mechanic’s or similar liens
for labor or materials supplied in connection with the restoraticz y/ork are outstanding against
the Property, Mortgagee shall be entitled to apply the balance, if any, af insurance proceeds still
held by Mortgagee to the Indebtedness without any adjustment in the 451iar amount of the
installments due under the Note.

(h)  Mortgagee may participate in any suits or proceedings reailug to any such
proceeds, causes of action, claims, compensation, awards or recoveries and Mortgagee is hereby
authorized, in its own name or in Mortgagor’s name, to adjust any loss covered by insriance, and
to settle or compromise any claim or cause of action in connection therewith, and Morigagor
shall from time to time deliver to Mortgagee any instruments required to permit such
participation.

1.06. Condemnation

In the event that the Property or any part thereof shall be taken or damaged by
reason of any public improvement or condemnation proceeding, or in any other manner,
Mortgagee shall be entitled to all compensation, awards and other payments or relief therefor,
and shall be further entitled at its option to commence, appear in and prosecute in its own name
any action or proceeding or to make any compromise or settlement in connection with such
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taking or damage. All such compensation, awards, damages, rights of action and proceeds (the
“Proceeds”) are hereby assigned to Mortgagee, who shall, at Mortgagee’s option, after deducting
therefrom all its reasonable expenses, including attorneys’ fees, apply such proceeds either (i) to
the Indebtedness secured by this Mortgage in such order as Mortgagee shall determine, or (ii) to
the restoration of the Property to the same or better condition, character and value as that existing
prior to such damage or destruction; provided, that if Mortgagee elects to apply the Proceeds for
restoration of the Property said Proceeds shall be disbursed in the same manner and subject to the
same conditions as are set forth in subparagraph (e) of Paragraph 1.05. If Mortgagee has elected
to apply the Proceeds for restoration of the Property, and there are any excess Proceeds
remaining after application thereof to the restoration of the Property, Mortgagee shall be entitled
to apply such excess to the Indebtedness without any adjustment in the dollar amoupf of the
installments dvz under the Note. Any reduction of the Indebtedness pursuant to the terms of this
Paragraph 1.0% shall not be deemed a prepayment of the Indebtedness for the purpose of
requiring the paymocnt of a Prepayment Premium. Mortgagor agrees to execute such further
assignments of the Fraceeds as Mortgagee may require.

1.07. Care 2fthe Property

Mortgagor shali:

(a)  Keep the Propety in good condition and repair, and shall not permit,
commit or suffer any waste, impairment or d<terioration thereof, or commit, suffer or permit any
act upon or use of the Property in violation o f any law or applicable order of any governmental
authority, whether now or hereafter existing. '

(b)  Perform any and all acts which.{rom the character or use of the Property,
may be reasonably necessary to protect and preserve the vzine of the Property as security;
including without limitation maintaining at all times adequ:tc on-51te parking in comphance with
'zoning regulations, building codes and Leases. '

(c)  Not permit to exist any mechanic’s or matertairnicr’s liens or similar
encumbrances against the Property.

(d)  Not take or permit to be taken any actions that might irvalidate any
insurance carried on the Property. :

(¢)  Promptly repair, replace, rebuild or restore any part of the Property which
may be destroyed by any casualty, partially taken by condemnation or eminent domain
proceeding, or become damaged, worn or dilapidated.

1.08 Leases and Other Agreements Affecting the Property

(a)  Each lease of a portion of any building which constitutes a part of the
Property shall be assigned to Mortgagee and each such assignment shall be recorded.

(b)  Unless otherwise approved in writing by Mortgagee, all Leases shall be
absolutely subordinate to the lien of this Mortgage but may contain a provision satisfactory to
Mortgagee that, in the event of the exercise of the private power of sale or a judicial foreclosure
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hereunder, such Lease, at the sole and exclusive option of the purchaser at such sale, shall not be
terminated and the tenant thereunder shall attorn to such purchaser and, if requested to do so,
shall enter into a new lease for the balance of the term then remaining of such Lease upon the
same terms and conditions. Mortgagor shall submit counterparts of all Leases executed after the
date hereof to Mortgagee. Mortgagee shall have the sole and exclusive option to require the
tenant thereunder to execute a tenant estoppel and enter into a subordination, non-disturbance
and attornment agreement including a subordination of the tenant’s rights to casualty and
condemnation proceeds by the tenant under such lease,

(c)  Mortgagor: (i) shali observe and perform all the obligations imposed upon
the lessor under the Leases; (i1) shall promptly send to Mortgagee copies of all potices of default
which Mor(zaizor shall send or receive thereunder; (iii) shall enforce all of the terms, covenants
and conditiors contained in the Leases upon the part of lessee thereunder to be observed or
performed, but slizil not terminate any Lease as a result of the tenant’s default without the prior
written consent of Wartgagee; (iv) shall not collect any of the Rents more than one (1) month in
advance; (v) shall not cxecute any other assignment of lessor’s interest in the Leases or the '
Rents; (vi) shall not alter. ziodify or change any provision of any Lease without the prior written
consent of Mortgagee; (vii) sha'l not cancel or terminate the Leases or accept a surrender thereof
or convey or transfer or suffer or permit a conveyance or transfer of the Property or of any
interest therein so as to effect a merger of the estates and rights of, or a termination or diminution
of the obligations of, any lessee thereurder; (viii) shall not alter, modify or change thé terms of
any guaranty of the Leases or cancel or tciriinate any such guaranty without the prior written
consent of Mortgagee; (ix) shall not conseni to-any assignment of or subletting under the Leases
not in accordance with their terms, without the prisr written consent of Mortgagee; and (x) shall
execute and deliver at the request of Mortgagee aiisuch further assurances, confirmations and
assignments in connection with the Property as Mortgagez shall from time to time require.

(d) A default by Mortgagor in the perivrmanrce of any covenant in any of the
Leases assigned to Mortgagee, by reason of which default the tenait has the right to cancel such
Lease or claim any diminution of or offsct against future rents, shiul, at the option of Mortgagec
constitute a default hereunder.

(e)  All Leases shall be fully net to Mortgagor, with the tenzut thereunder
paying its pro-rata share of real estate taxes, insurance, utilities and common are4 rnaintenance
charges.

(f) Mortgagor shall not enter into any Leases for any portion of the Pioperty
without obtaining the prior written consent of Mortgagee; provided, however, Mortgagee’s
consent shall not be required for any new Lease which encompasses not more than 5,000 square
feet and which new Lease is in substantially the same form as the standard form of Lease
approved by Mortgagee.

1.09. Expenses

(a) Mortgagee may elect to employ an attorney, and Mortgagor shall pay all
attorneys’ fees, costs and expenses, including expenses of retaking, holding, preparing for sale or
selling (including cost of evidence or search of title), in connection with any action or actions
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which may be commenced: (i) in foreclosure pursuant to this Mortgage; (ii) for possession of the
Property; (iii) for the protection or defense of the first lien priority evidenced by this Mortgage;
(iv) for the appointment of a receiver; and (v) for the enforcement of any and all covenants or
rights contained in or secured by this Mortgage and/or any case or proceeding under the United
States Federal Bankruptcy Code or any successor thereto.

(b)  Mortgagor shall pay imimediately, upon demand by Mortgagee, all sums
expended or expenses incurred by Mortgagee, including without limitation reasonable attorneys’
fees, under any of the terms of this Mortgage, with interest at the Default Rate accruing from the
date of expenditure. '

(c)  Mortgagor shall pay the amount demanded by Mortgagee’s authorized
loan servicing agent for any statement regarding the obligations secured hereby; provided,
however, such amsunt may not exceed the maximum amount allowed by law at the time request
for the statement 15 riade.

1.10. Bool:s;Records and Accounts; Financial Statements

(a)  Mortgagsr shall keep adequate books and records of account in
accordance with generally accepted accounting practices consistently applied and shall furnish to
Mortgagee: (i) prior to March 3 1st of e2ch year, a current annual rent roll detailing the names of
all tenants of the Property, the number ¢fsqaare feet occupied by each tenant, the rent and any
other charges payable under each Lease, and the-term and expiration date of each Lease; (11)
prior to March 31st of each year, an annual stutement of the operation of the Property showing in
reasonable detail satisfactory to Mortgagee total rents received and total expenses, together with
an annual balance sheet for the Property; (iii) such 1iterim balance sheets and profit and loss
statements with respect to the Property as may be requested by Mortgagee; (iv) prior to March
31st of each year, annual financial statements of Mortgagor and.of any guarantor or indemnitor
under the Loan Documents; and (v) to the extent furnished by Tenants, prior to March 31st of
each year, Mortgagor shall submit a copy of any sales figures and th: reports thereof reported to .
Mortgagor by tenants of the Property. All such items shall be certificd as true and correct by
Mortgagor {or the individuals for whom such statements are prepared]; provided, however, if an
Event of Default shall have occurred hereunder or otherwise, and be contiiirg; then the items
referred to in clauses (ii) and (iv) above shall be audited by an independent certilied public
accountant satisfactory to Mortgagee. All documents delivered pursuant to this'Paragraph 1.10
shall be in form satisfactory to Mortgagee. On demand, Mortgagor shall furnish to Mortgagee
and its agents convenient facilities for the audit of any such statements.

(b)  Mortgagor shall keep and maintain or cause to be kept and maintained at a
place acceptable to Mortgagee, proper and accurate books, records and accounts reflecting all
items of income and expense related to the ownership and operation of the Property or in
connection with any services, equipment or furnishings provided in connéction with the
ownership and operation of the Property, whether such income or expenses be realized by
Mortgagor or by any other person or entity whatsoever. Mortgagee or its designee or both shall
have the right from time to time at all times during normal business hours to examine such
books, records and accounts at the office of Mortgagor or other person or entity maintaining such
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books, records and accounts and to make copies or extracts thereof as Mortgagee or its designee
or both shall desire.

(c)  Mortgagor, within five (5) days upon request therefor by Mortgagee, shall
furnish to Mortgagee and any third party designated by Mortgagee a written statement duly
acknowledged before a notary public of all amounts due on any Indebtedness secured hereby,
whether for principal or interest hereunder or'otherwise, certifying that this Mortgage and the
other secured obligations are unmodified and in full force and effect or, if modified, stating the
nature thereof and certifying that each secured obligation, as so modified, is in full force and
effect and stating whether any offsets or defenses exist against the Indebtedness secured hereby
and covering such other matters with respect to any such Indebtedness as Mortgagee may
reasonably require. Any such certificate may be conclusively relied upon by Mortgagee and any
prospective purchaser or assignee of any such secured obligation. Mortgagor’s failure to deliver
such certificate winin such time shall constitute a conclusive representation by Mortgagor that:
(i) such obligations 4r= in full force and effect, without modification; and (ii) there is no uncured
Event of Default or evert which, with the giving of notice or the passage of ttme or both, would
constitute an Event of De/ault. '

1.11. Action by Merizagee

At any time, or from time:to time, without liability therefor and without notice,
and without affecting the personal liability of any person for payment of the Indebtedness
secured hereby or the effect of this Mortgage vpen the remainder of the Property, Mortgagee
may (i) release any part of the Property, (ii) consent in writing to the making of any map or plat
thereof, (iii) join in granting any easement thereon-a:d, (iv) join in any extension agreement or
any agreement subordinating the lien or charge hereof.

1.12. Subrogation

As additional security hereunder, Mortgagee shali Lg subrogated to the rights of
Mortgagor with respect to any lien or encumbrance, although releascd of record, which is paid
out of the proceeds of this Loan.

1.13. Inspection of Property

Mortgagee is authorized by itself, its agents, employees or workmen 0, enter any
part of the Property at any time, in the case of an emergency, and otherwise at any rezsanable
time for the purpose of inspecting the same, and for the purpose of performing any of the acts
Mortgagee is authorized to perform under the terms of this Mortgage. Mortgagor agrees to
cooperate with Mortgagee to facilitate such inspections.

1.14. Performance by Mortgagor

Mortgagor shall faithfully perform each and every covenant to be performed by
Mortgagor under any lien or encumbrance affecting the Property including without limitation
any mortgages, deeds of trust, leases, management agreements, declarations of covenants,
conditions and restrictions and other agreements. A breach of or a default under any such lien or
encumbrance shall constitute an Event of Default under this Mortgage.
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1.15. Assienment of Rents

Mortgagor hereby presently, absolutely and unconditionally assigns and transfers
to Mortgagee all Rents, whether now due, past due or to become due, and hereby gives to and
confers upon Mortgagee the right, power and authority to collect such Rents. Mortgagor
irrevocably appoints Mortgagee its true and lawful attorney at the option of Mortgagee at any
time to demand, receive and enforce payment, to give receipts, releases, and satisfactions and to
sue, either in the name of Mortgagor or in the name of Mortgagee, for such Rents and apply the
same to the Indebtedness secured hereby. It is understood and agreed that: (i) the foregoing
assignment of Rents to Mortgagee; (ii) the exercise by Mortgagee of any of its rights or remedies
under the Loan Documents; or (iii) the appointment of a receiver for the Property by any court at
the request of 'Mortgagee or by agreement with Mortgagor or the entering into possession of the
Property or any part thereof by such receiver shall not be deemed to make Mortgagee a
“mortgagee-in-possession” or otherwise responsible or liable in any manner with respect to the
Property or the use, dctupancy, enjoyment or operation of all or any portion thereof.

1.16. Coil-stion of Rents

Mortgagee herety grants to Mortgagor a revocable license to operate and manage
the Property and collect the Rents! Under the terms of such license, so long as there has not
occurred and is not continuing an Ev¢ént'of Default, Mortgagor shall have the right to collect all
Rents and to retain, use and enjoy the same~ Mortgagor shall hold the Rents, or a portion thereof
sufficient to discharge all current sums due hereunder, for use in the payment of such sums.
Upon or at any time after an Event of Default, the license granted to Mortgagor herein may be
revoked by Mortgagee, and Mortgagee may entet »pon the Property, and collect, retain and
apply the Rents toward payment of the Indebtedness-ip such priority and proportions as
Mortgagee in its discretion shall deem proper.

1.17. Collateral Security Instruments

Mortgagor covenants and agrees that if Mortgagee at any time holds additional
security for any obligation secured hereby, Mortgagee may enforce the terms thereof or
otherwise realize upon the same, at its option, either before or concurrent!y herewith or after a
sale is made hereunder, and may apply the proceeds to the Indebtedness secured nereby without
affecting the status of or waiving any right to exhaust all or any other security, i:iclading the
security hereunder, and without waiving any breach or default or any right or power whether
exercised hereunder or contained herein or arising out of any such other security.

1.18. Suits to Protect Property

Mortgagor covenants and agrees to appear in and defend any action or proceeding
purporting to affect: (i) the security of this Mortgage and/or any additional or other security for
the obligations secured hereby; (ii) the interests of Mortgagee hereunder; or (iii) the rights,
powers and/or duties of Mortgagee hereunder. Mortgagor agrees to pay all costs and expenses,
including costs relating to evidence of title, appraisal, or an environmental audit and attorneys’
fees in a reasonable sum, in any action or proceeding in which Mortgagee and/or Mortgagee may
appear or be made a party, including without limitation foreclosure or other proceedings
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commenced by those claiming a right to any part of the Property under subordinate liens, any
action to partition or condemn all or part of the Property, whether or not pursued to final
judgment, and any exercise of the power of sale contained herein, whether or not the sale is
actually consummated. ' -

1.19. Hazardous Substances -

(@)  For the purposes of this Paragraph, the following terms shall have the
following meanings: (i) the term “Hazardous Material” shall mean any material or substance
that, whether by its nature or use, is now or hereafter defined as a hazardous waste, hazardous
substance, pollutant or contaminant under any Environmental Law, or which is toxic, explosive,
corrosive, fiammable, infectious, radioactive, carcinogenic, mutagenic or otherwise hazardous
(including witheut limitation asbestos or PCB’s in any form or condition) and which is now or
hereafter regulaicd-ander any Environmental Law, or which is or contains petroleum, gasoline,
diesel fuel or anothe: pztroleum hydrocarbon product; (ii) the term “Environmental Laws” shall
collectively mean all piesint and future laws, statutes, ordinances, rules, regulations, orders,
codes, licenses, permits, dzcrees, judgments, directives or the equivalent of or by any
Governmental Authority and relating to Hazardous Materials or addressing the protection of the
environment or human health; (i1i) the term “Environmental Reports” shall collectively mean the
Phase I Environmental Assessmen: prenared by Carlson Environmental, Inc. dated February 27,
1998, the Limited Subsurface Soil Invesrigation prepared by Carlson Environmental, Tnc. dated
February 25, 1998, the Focused Site Investization Report prepared by Carlson Environmental,
Inc. dated October 26, 1998 and the Remedial Axtion Plan prepared by Carlson Environmental,
Inc. dated November 1998; and (iv) the term “Governmental Authority” shall mean the Federal
government, or any state or other political subdivicica thereof, or any agency, court or body of
the Federal government, any state or other political sakdivision thereof, exercising executive,
legislative, judicial, regulatory or administrative functiors.

(b)  Mortgagor hereby represents and warrants > Mortgagee that, except as
disclosed in the Environmental Reports, to the best of Mortgagor’s knowledge after diligent
inquiry: (i) no Hazardous Materia! is currently located at, on, in, under or about the Property; (it)
no releasing, emitting, discharging, leaching, dumping or disposing of any Hazardous Material
from the Property onto or into any other property or from any other propeity #afo or into the
Property has occurred or is occurring in violation of any Environmental Law; (i'}n10 notice of
violation, lien, complaint, suit, order or other notice with respect to the Property 15 presently
outstanding under any Environmental Law; and (iv) the Property and the operation thereof are in
full compliance with all Environmental Law. Mortgagor shall comply, and shall cause all
tenants or other occupants of the Property to comply, in all respects with all Environmental
Laws, and will not generate, store, handle, process, dispose of or otherwise use, and will not
permit any tenant or other occupant of the Property to generate, store, handle, process, dispose of
or otherwise use, Hazardous Materials at, in, on, under or about the Property in a manner that
could lead or potentially lead to the imposition on Mortgagor, Mortgagee or the Property of any
liability or lien of any nature whatsoever under any Environmental Law. Mortgagor shall notify

" Mortgagee promptly in the event of any spill or other release of any Hazardous Material at, in,

on, under or about the Property which is required to be reported to a Governmental Authority

under any Environmental Law, will promptly forward to Mortgagee copies of any notices
received by Mortgagor relating to alleged violations of any Environmental Law and will
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promptly pay when due any fine or assessment against Mortgagor, Mortgagee or the Property
relating to any Environmental Law. Mortgagor shall strictly comply in all respects with all
requirements, use limitations, preventive, engineering and institutional controls, and all terms
and conditions (collectively “Requirements™) imposed by the Illinois Environmental Protection
Agency (“IEPA”) as set forth in the focused No Further Remediation Letter dated August 23,
2000 and recorded October 6, 2000 in the Cook County Recorder of Deeds as document number
00786894 related to the Property, and any otier Requirements that the IEPA may impose from
time to time pursuant to such No Further Remediation Letter (“NFR Letter”). Mortgagor shall
provide to Mortgagee any and all notices it receives from IEPA in connection with the NFR
Letter. Upon written request from Mortgagee, Mortgagor shall provide evidence satisfactory to
Mortgagee in Mortgagee’s sole and absolute discretion, of Mortgagor’s compliance with the
terms and conaitions of the NFR Letter. In connection therewith, Mortgagor shall have the right
to perform peitedic inspections on the Property to confirm compliance with the terms and
conditions of the NFR Letter.

(c)  if ziany time it is determined that the operation or use of the Property
violates or does not comn’y-with the NFR Letter and the Requirements and/or violates any
applicable Environmental Law o that there are Hazardous Materials located at, in, on, under or
about the Property which, under any-Environméntal Law, require special handling in collection,
storage, treatment or disposal, or aay other form of cleanup or corrective action, Mortgagor shall,
within thirty (30) days after receipt ol notice thereof from any Governmental Authority or from
Mortgagee, take, at its sole cost and expeiis~, such actions as may be necessary to fully comply
in all respects with all Environmental Laws provided, however, that if such compliance cannot
reasonably be completed within such thirty (30)-d2y period, Mortgagor shall commence such
necessary action within such thirty (30) day period 2:1d shall thereafter diligently and
expeditiously proceed to fully comply in all respects aud)in a timely fashion with all
Environmental Laws and NFR Letter requirements. If Mortgagor fails to timely take, or to
diligently and expeditiousty proceed to complete in a timely fasiion, any such action, Mortgagee
| may, in its sole and absolute discretion, make advances or paymeris towards the performance or
‘ satisfaction of the same, but shall in no event be under any obligaici to do so.
|

" (d)  All sums so advanced or paid by Mortgagee (inclucing without limitation
counsel and consultant fees and expenses, investigation and laboratory fees arui expenses, and
fines or other penalty payments) and all sums advanced or paid in connection with any judicial or
administrative investigation or proceeding relating thereto, will immediately, upeii Zemand,
become due and payable from Mortgagor and shall bear interest at the Default Rate from the date
any such sums are so advanced or paid by Mortgagee until the date any such sums are repaid by
Mortgagor to Mortgagee. Mortgagor will execute and deliver, promptly upon request, such
instruments as Mortgagee may deem uscful or necessary to permit Mortgagee to take any such
action, and such additional notes and mortgages as Mortgagee may require to secure all sums so
advanced or paid by Mortgagee. If a lien is filed against the Property by any Governmental
Authority resulting from the need to expend or the actual expending of monies arising from an
action or omission, whether intentional or unintentional, of Mortgagor or for which Mortgagor 1s
responsible, resulting in the releasing, spilling, leaking, leaching, pumping, emitting, pouring,
emptying or dumping of any Hazardous Material into the waters or onto land located within or
without the State in which the Property is located, then Mortgagor will, within thirty (30) days
from the date that Mortgagor is first given notice that such lien has been placed against the
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Property (or within such shorter period of time as may be specified by Mortgagee if suchO 1 65 9 1
Governmental Authority has commenced steps to cause the Property to be sold pursuant to such

lien) either (i} pay the claim and remove the lien, or (1) furnish a cash deposit; bond or such

other security with respect thereto as is satisfactory in all respects to Mortgagee and is sufficient

to effect a complete discharge of such lien on the Property.

(¢)  Inthe event that Mortgagee has reason to believe that (i} Mortgagor has
failed to comply with any Environmental Laws, or (11) there exists a threat of harm to the
environment or any persons or entity, Mortgagee or its agent shall have the right, but not the
obligation, at any time during business hours or otherwise upon reasonable wrttten notice, to
enter upon the Property, and conduct or cause to be conducted a so-called Phase I environmental
site assesswien’, at Mortgagor's sole expense. In the event such Phase I environmental site
assessment recommends further testing, then Mortgagee or its agent shall likewise have the right,
but not the obligarion, at any time during business hours or otherwise upon reasonable written
notice, to enter upop the Property and conduct or cause to be conducted, such additional
assessment as may be reatired by Mortgagee, including without limitation testing, at
Mortgagor's sole expense

(H If this Mortgage is foreclosed, or if the Property is sold pursuant to the
provisions of this Mortgage, or if I4origagor tenders a deed or assignment in lieu of foreclosure
or sale, Mortgagor shall deliver the Property to the purchaser at foreclosure or sale orto
Mortgagee, its nominees, or wholly ownad subsidiary, as the case may be, in a condition that
complies in all respects with all Environmeatal Laws and the Requirements. Mortgagor will
defend, protect, indemnify and hold harmless :Morteagee and/or Mortgagee and its employees,
agents, officers, and directors excluding loss of value'to the Property, from and against any and
all claims, demands, penalties, causes of action, fines; Habilities, settlements, damages, costs, or
expenses of whatever kind or nature, known or unknown; foreseen or unforeseen, contingent or
otherwise (including without limitation counsel and consuitant fees and expenses, investigation
and laboratory fees and expenses, court costs, and litigation exvenses) arising out of, or in any
way related to: (i) any breach by Mortgagor of any of the provisicaz of this Paragraph 1.19; (i1)
the presence, disposal, spillage, discharge, emission, leakage, release, «r threatened release of
any Hazardous Material which is at, in, on, under, about, from or affeciing the Property prior to
the date on which title to the Property is transferred to Mortgagee or its successors and assigns
pursuant to foreclosure or deed-in-lieu of foreclosure, including without limitatior any damage
or injury resulting from any such Hazardous Material to or affecting the Property-orthe soil,
water, air, vegetation, buildings, personal property, persons or animals located on the Property or
on any other property or otherwise; (iii) any personal injury (including wrongful death} or
property damage (real or personal} arising out of or related to any such Hazardous Material; (iv)
any lawsuit brought or threatened, settlement reached or order or directive of or by any
Governmental Authority relating to such Hazardous Material; or (v) any violation of any |
Environmental Law. The aforesaid indemnification shall, notwithstanding any exculpatory or
other provision of any nature whatsoever to the contrary set forth in the Note, this Mortgage or
any of the other Loan Documents, constitute the personal recourse undertakings, obligations and
liabilities of Mortgagor. The obligations and liabilities of Mortgagor under this Paragraph shall
survive and continue in full force and effect and shall not be terminated, discharged or released,
in whole or in part, irrespective of whether the Indebtedness has been paid in full and
irrespective of any foreclosure of this Mortgage, sale of this Property pursuant to the provisions
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of this Mortgage or acceptance by Mortgagee, its nominee or wholly owned subsidiary of aggﬁgj
or assignment in lieu of foreclosure or sale and irrespective of any other fact or circumstance of
any nature whatsoever.

1.20. Certain Taxes

Mortgagor shall pay anytaxes; except income taxes, imposed on Mortgagee by
reason of its interest in the Note, and/or this Mortgage or any of the Loan Documents.

1.21. Additional Construction

Mortgagor shall not commence, nor allow to be commenced, any cormstruction,
structural alteration, non-structural alteration, the total cost of which exceeds $500,000 or
modification o{ the Improvements or any new construction on the Land without obtaining the
prior written conseri.of Mortgagee. Notwithstanding the foregoing, Mortgagor shall be
permitted to construct, upon prior written notice, but without Mortgagee’s prior written consent,
a building not less than 3,500 net rentable square feet of rentable space. Notwithstanding the
foregoing, all construction shai! comply with the terms and conditions of the NFR Letter and all
federal, state and local laws, rulcs, regulations and ordinances.

1.22. Authority of Mr,_r_t»:a,éor, Validity of Loan Documents

Mortgagor represents and wirrants that the execution, delivery and performance
by Mortgagor of this Mortgage and the other Loan Documents: (i) are within the power of
Mortgagor; (ii) have received all necessary goverament approval; (iti) will not violate any
provisions of law, any order of any court or agency of government, the charter documents of
Mortgagor, any indenture, agreement or any other insuur =nt to which Mortgagor is a party or
by which it is bound or be in conflict with, result in a breach of or constitute (with due notice or
lapse of time or both) a default under any such indenture, agr¢emznt or other mstrument; and (iv)
~ constitute the legal, valid, binding and enforceable obligation of Mortgagor. Mortgagor further
represents, warrants and covenants that there are no offsets, counterclaims or defenses against
the Indebtedness, the Note, this Mortgage or any of the Loan Documcrs and that it is-and shall
remain in compliance with all applicable laws of the state in which the Preperty is situated, and
shall maintain its authority to transact business in said state, Mortgagor covénarts and agrees
that the documentation under which Mortgagor was formed shall not be amenaed, windified or
terminated without the prior written consent of Mortgagee, which consent shall net b¢
unreasonably withheld.

1.23. Parking

Mortgagor shall maintain at all times the greater of (i) nine hundred forty five
(945) paved parking spaces on the Property, and (ii) sufficient parking spaces to comply with the
terms of alt Leases and all applicable zoning regulations.

1.24. Restriction on Transfer

(a)  Mortgagor shall not traﬁsfer, or agree to transfer, in any manner either
voluntarily or involuntarily, by operation of law or otherwisc, all or any portion of the Property,
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or any interest therein (including any air or development rights) without, in any such case, the
prior written consent of Mortgagee. Mortgagee may grant or deny such consent in its sole
discretion and, if consent should be given, any such transfer shall be subject to this Mortgage and
all other Loan Documents which evidence or secure the Loan secured-hereby, and any such
transferee shall assume all of Mortgagor’s obligations hereunder and thereunder and agree to be
bound by all provisions and perform all obligations contained herein and therein. Consent to one
such transfer shall not be deemed to be a waiver of the right to require consent to future or
successive transfers. As used herein “transfer” shall include without limitation any sale,
assignment, lease or conveyance except leases for occupancy subordinate to this Mortgage and to
all advances made and to be made hereunder. If Mortgagor is a corporation, any sale, transfer,
merger or disposition of a controlling or majority interest of the voting stock of Morigagor or of
any corpor4tioil which directly or indirectly owns or controls Mortgagor, including without
limitation the‘parcnt company of Mortgagor and the parent company of the parent of Mortgagor,
shall constitute a ansfer of the Property for purposes of this Paragraph 1.24. If Mortgagor is a
partnership, any charige or addition of a general partner of Mortgagor or in any entity which
directly or indirectly owns or controls any. general partner of Mortgagor, including without
limitation each parent cem.pany of any parent company of a general partner of Mortgagor, shall’
constitute a transfer of the Proparty for purposes of this Paragraph 1.24. If Mortgagor is a
limited liability company, any transfex of a membership interest resulting in a change in the
controlling or majority membership.intetest of Mortgagor or the management thereof shall
constitute a transfer of the Property for-purnoses of this Paragraph 1.24. '

' (b)  Without Mortgagee's prisi written consent, Mortgagor shall not file or
subject any part of the Land or the Improvements te any declaration of condominium or co-

| operative or convert any part of the Land or the Improvements to a condominium, co-operative
or other form of multiple ownership and governance. :

- (c) . Notwithstanding anything to the cuiitrary-contained in this Paragraph 1.24,
upon prior written notice, Mortgagee shall permit transfers by members of Mortgagor to their
spouses, respective lineal ancestors, descendants, or a trust or trus's, sstablished by or for the
benefit of any such spouses, ancestors or descendants subject to Richari H, Tucker retaining
control of Mortgagor if at the time of each such transfer there is no event cidefauit under the
Loan Documents and no event or occurrence which, with the passage of time o1 giving of notice,
or both, would constitute an event of default. “Control” for the purposes hereof shall be defined
as the right to direct the management and policies of Mortgagor, without veto righs or approval
rights in any other person, and under circumstances where Richard H. Tucker may r.ot be
removed from Control except upon (i) being adjudged guilty of gross negligence, williui
misconduct or fraud by a court of competent jurisdiction; or (ii) death or long-term disability.

(d)  Provided further that Mortgagor shall have a one-time right to sell its
entire interest in the Property and assign all of its rights and obligations under the Loan
Documents to a third party; provided that (i) such third party transferee expressly assumes all of
Mortgagor’s obligations under and pursuant to the Note, this Mortgage, the Environmental
Indemnity and all other Loan Documents on such terms and conditions and pursuant to such
| documentation as is acceptable to Mortgagee, in Mortgagee’s sole discretion; (ii) Mortgagee

shall have given its prior written approval to such third party transferee’s credit history,

reputation, legal organization, financial strength and experience in the ownership and operation
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of properties similar to the Property; (i) Mortgagee shall have received a transfer premium
equal to one percent (1%) of the principal amount outstanding under the Note as of the date of
such transfer; and (iv) Mortgagor shall pay all costs incurred by Mortgagee in connection with
any such transfer, including, without limitation, attorneys’ fees-and the cost of an endorsement to
Mortgagee’s title insurance policy, insuring the continuing first priority of Mortgagee’s lien.

(e) In the event that Mortgagor breaches any of the terms contained in this
Paragraph 1.24, Mortgagee may declare all sums secured hereby immediately due and payable
and Mortgagor shall, in addition, pay to Mortgagee the Involuntary Prepayment Premium (as
defined in Paragraph 2.06(h)) and any other amounts owing under the Loan Documents.

Sra

1.25. Restriction on Encumbrance

tMarioagor shall not encumber or agree to encumber, in any manner, either
voluntarily or invGiowiarily, by operation of law or otherwise, all or any portion of the Property,
or any interest therein finoluding any air or development rights) without, in any such case, the
prior written consent of Morigagee. Mortgagee may grant or deny such consent in its sole
discretion and, if consent should be given, any such encumbrance shall be subject to this
Mortgage and the Loan Documents, Consent to one such encumbrance shall not be deemed to
be a waiver of the right to require Gonsent to future or successive encumbrances. As used herein
“encumber” shall include without limtzion the placing or permitting the placing as a lien
against the Property of any mortgage, Mor(zage, assignment of rents or other security device.

1.26 Zoning

Without the prior written consent of Mertgagee, Mortgagor shall not seek, make,
suffer, consent to or acquiesce in any change in the zonig or conditions of use of the Land or the
Improvements. Mortgagor shall keep all licenses, periits, franchises and other approvals
necessary for the operation of the Property in full force and :ffect, Mortgagor shall operate the
Property in the manner currently operated for so long as the Todebtedness is outstanding. If,
under applicable zoning provisions, the use of all or any part of the “ard or the Improvements is
or becomes a nonconforming use, Mortgagor shall not cause 01 permit such use to. be
discontinued or abandoned without the prior written consent of Mortgagee.

1.27 Easements and Rights-of-Way

Mortgagor shall not grant any easement or right-of-way with respeci 2ll or any
portion of the Land or the Improvements without the prior written consent of Mortgagee. The
purchaser at any foreclosure sale hereunder may, at its discretion, disaffirm any easement or
right-of-way granted in violation of any of the provisions of this Mortgage and may take
immediate possession of the Property free from, and despite the terms of, such grant of easement
or right-of-way. If Mortgagee consents to the grant of an easement or right-of-way, Mortgagee
agrees to grant such consent without charge to Mortgagor other than expenses, including without
limitation, reasonable attorneys' fees, incurred by Mortgagee in the review of Mortgagor's
request and in the preparation of documents effecting the subordination of such easement or right
of way to the liens of this Mortgage and the other Loan Documents. '

1.28 Compliance with Laws
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Mortgagor shall at all times comply with all statutes, ordinances, regulations and
other governmental or quasi-governmental requirements and private covenants now or hereafter
relating to the ownership, construction (any such construction being subject to-Mortgagee’s prior
written consent in accordance with Paragraph 1.21 hereof), use-or operation of the Property,
including without limitation those concerning employment and compensation of persons engaged
in operation and maintenance of the Property and any environmental or ecological requirements,
even if such compliance shall require structural changes to the Property; provided, however, that,
Mortgagor may, upon providing Mortgagee with security satisfactory to Mortgagee, proceed
diligently and in good faith to contest the validity or applicability of any such statute, ordinance,
regulation or requirement so long as during such contest the Property shall not be subject to any
lien, charge, fine or other liability and shall not be in imminent danger of being.forfgited, lost or
closed.

1.29% Management

The maragzment of the Property shall be by either: (a) Mortgagor or an affiliate
of Mortgagor approved by/Mortgagee for so long as Mortgagor or said affiliate is managing the:
Property in a first class mannez; or (b) a professional property management company approved in
advance by Mortgagee. Such.management by an affiliate or a professional property management
company shall be pursuant to a wrirten agreement approved by Mortgagee, which agreement
shall provide, inter alia, that it is subo/dipate to this Mortgage (any such person or entity which
manages the Property, other than Mortgagory is hereinafter referred to as the “Manager™). Inno
event shall the Manager be removed or replaced.-or the terms of any management agreement
modified or amended without the prior written consent of Mortgagee. Upon: (i) an Event of
Default; or (ii) a default under any management corract then in effect, which default is not
cured within any applicable grace or cure period, Morigagee shall have the right to terminate, or
to direct Mortgagor to terminate, such management contract upon thirty (30) days’ notice. In the,
event: (i) there occurs a change in control (fifty (50%) percent ormore) of the ownership of

Manager or (ii) Manager provides cause for termination, including »vithout limitation gross

negligence, willful misconduct or fraud, Mortgagee shail have the (ight to terminate, or direct
Mortgagor to terminate, such management contract at any time and, in zay such event of
termination of the management contract, to retain, or to direct Mortgagor to retain, a new
management agent approved by Mortgagee. Any such successor manager shall-he a reputable
management company having a senior executive with at least five (5) years’ experience in the
management of buildings in the state in which the Property is located similar to in< Property,
shall be the manager of at least five (5) such buildings and shall be reasonably acceptable to
Mortgagee.

ARTICLE 11

DEFAULTS, REMEDIES AND PREPAYMENT

2.01. Events of Default

If one or more of the following events (each, an “Event of Default”) shall have
occurred and be continuing: '
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(a)  default shall be made in the payment of any principal, interest, deposit or
other sums under the Note or this Mortgage, in any such case, when and as the same shall
become due and payable, whether at maturity or by acceleration or as part of any payment or
prepayment or otherwise, in each case, and such default shall have continued for a period of ten
(10) days;

(b)  default shall be made under Paragraph 1.05, 1.19,1.24 or 1.25,

()  default shall be made in the due observance or performance of any
covenant, condition or agreement in the Note, this Mortgage or in any of the Loan Documents,
other than those defaults mentioned in (a) and (b) above, and such default shall have continued
for a period ot thirty (30) days after notice thereof shall have been given to Mortgagor by
Mortgagee, provided, however, if such default is not capable of being cured within such thirty
day period, Mortzagor shall have such additional time as is necessary provided Mortgagor
commences and diligzntly proceeds to cure such default with said thirty day period and thereafter
prosecutes such cure ie‘completion within an additional thirty (30) days, or, in the case of the
Loan Documents containirig-other grace periods, such grace periods as may be provided for
therein;

(d) by order of it court of competént jurisdiction, a Mortgégee, receiver or
liquidator shall be appointed with respect to the Property or Mortgagor and such order shall not
be discharged or dismissed within sixty (64)days after such appointment; -

(¢)  Mortgagor shall file a pitition in bankruptcy or for an arrangement or for
reorganization pursuant to the Federal Bankruptcy Code or any similar law, federal or state, or if
by decree of a court of competent jurisdiction, Mortgzgor shall be adjudicated a bankrupt or
declared insolvent, or if Mortgagor shall make an assigrir<nt for the benefit of creditors, shall
admit in writing its inability to pay its debts generally as.thcy become due, or shall consent to the
appointment of a receiver or receivers of all or any part of its property;

H any of the creditors of Mortgagor shall file a-pziition in bankruptcy against
Mortgagor for reorganization pursuant to the United States Federal Barkraptcy Code or any
similar law, federal or state, and such petition shall not be discharged or dismissed within sixty
(60) days after the date on which such petition was filed; )

(g) final judgment for the payment of money shall be rendered sgainst
Mortgagor and Mortgagor shall not discharge the same or cause it to be discharged wiinia sixty
(60) days from the entry date thereof, or shall not appeal therefrom or from the order, decree or
process upon which or pursuant to which said judgment was granted, based or entered, and
secure a stay of execution pending such appeal;

(h) it shall be illegal for Mortgagor to pay any tax referred to in Paragraph
1.20 hereof or if the payment of such tax by Mortgagor would result in the violation of
applicable usury laws;

(1) there should occur a default which is not cured within the applicable grace '
period, if any, under any other mortgage which encumbers all or part of the Property, it being
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further agreed by Mortgagor that an Event of Default under this Mortgage shall constitute an
Event of Default under any such other mortgage given by Mortgagor and held by Mortgagee; or

M any representation or warranty made by Mortgagor in any of the Loan
Documents or in any loan application or commitment associated with this Loan shall have been
false or misleading in any material respect as of the date such representation or warranty was
made; then and in every such case: Mortgagee may declare all sums secured hereby immediately
due and payable, including the Involuntary Prepayment Premium, and may, concurrently
therewith or at any time thereafter, commence an action to foreclose this Mortgage as a
mortgage, and/or deliver to Mortgagee a written declaration of default and demand for sale and a
written notice of default and election to cause the Property to be sold, which nofice Mortgagee
shall causec Fe duly filed for record in case of foreclosure by exercise of the power r of sale
herein, to the zxient permitted by law. Should Mortgagee elect to foreclose by exercise of the
power of sale heréizi; and notice of sale having been given as required by law and after lapse of
time as may then be réouired by law, Mortgagee, without demand on Mortgagor, shall sell the
Property at the time and place of sale fixed by it in such notice of sale as Mortgagee may
determine, at public aucticn-io the highest bidder for cash in lawful money of the United States,
payable at time of sale. The Tndzbtedness secured by this Mortgage, including without limitation
interest at the Default Rate, any prerayment charge, fee or premium required to be paid
hereunder or under the Note in ordar to prepay principal (to the extent permitted by: applicable
law), attorneys' fees and any other amaupts due and unpaid to Mortgagee under the Loan
Documents, may be bid by Mortgagee ir-tp: event of a foreclosure sale hereunder. In addition, .
Mortgagee shall have the sole right to direci the-rder in which separate parcels of the Property
shall be sold. Mortgagee may postpone the saie of all or any portion of the Property by public
armouncement given on the date and time designated for the closing by the preceding
postponement. Mortgagee shall deliver to such purctiases its deed conveying the Property, or
any portion thereof, but without any covenant or warranty, :xpress or implied. The recitals in
such deed of any matters or facts shall be conclusive prooi of the truthfulness thereof. Any
person, including Mortgagor or Mortgagee, may purchase at sach sale.

Mortgagee may proceed as to the Personal Property i 22cordance with
Mortgagee’s rights and remedies with respect to the Property or sell the Personal Property
separately and without regard to the remainder of the Property in accordaiice with Mortgagee’s
rights and remedies provided by the Uniform Commercial Code as well as otaer/ihts and
remedies available at law or in equity. Mortgagor waives all rights to direct the order in which
any of the Property shall be sold in the event of any sale under this Mortgage, and a'so waives all
rights to have any of the Property marshalled upon any such sale.

2.02. Discontinuance of Proceedings

Mortgagee, from time to time before any sale pursuant to Paragraph 2.01 hereof,
may rescind any notice of breach or default and notice of election to cause the Property to be
sold by executing and delivering to Mortgagor a written notice of recission, which notice, when
recorded, shall also constitute a cancellation of any prior declaration of default and demand for
sale. The exercise by Mortgagee of such right of rescission shall not constitute a waiver of any
breach or default then existing or subsequently occurring or impair the right of Mortgagee to
execute and deliver to Mortgagor, as above provided, other declarations of default and demands
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for sale, notices of breach or default, or clections to cause the Property to be sold to satisfy the
obligations hereof, nor otherwise affect any provision, covenant or condition of the Note and/or
this Mortgage or any of the rights, obligations or remedies of the parties thereunder or hereunder.

2.03. Application of Proceeds of Sale

Upon a sale of all or part of the Property pursuant to Paragraph 2.01 hereof, after
deducting all costs, fees and expenses of such sale, including the costs, fees and expenses of
Mortgagee hereunder, attorneys’ fees, expenses and costs of investigations incurred in appellate
proceedings or in any action or participation in, or in connection with, any.case or proceeding
under the United States Bankruptcy Code or any successor thereto, Mortgagee shall apply the
proceeds ofsale to payment of: (i) all sums expended under this Paragraph 2.03 not then repaid,
with interest 2¢crued thereon at the Default Rate; (ii) all other sums secured hereby including
without limitaticr <}l sums due, owing or unpaid under the Note, this Mortgage and any other
Loan Documents; and {iii) the remainder, if any, to the person or persons legally entitled thereto.

2.04. Interosnally Omitted

2.05. Remedies Upon Default

(a)  Inaddition to 2il of Mortgagee’s rights and remedies available at law and
in equity, Mortgagor covenants and agrées that should Mortgagor fail or refuse to make any
payment or perform any act which Mortgagor is obligated hereunder to make or do, at the time
and in the manner herein provided, then Mortgagee, may in its sole discretion, upon ten (10)
days’ notice to Mortgagor, without releasing Mor(gz.gor from any obligation hereunder and
without waiving its right to declare a default as her¢inprovided or impairing any declaration of
default or election to cause the Property to be sold or ary sale proceeding predicated thercon:

(1) Make any payment or perform any act in stch manner and to such extent
as Mortgagee deems necessary to protect the value of the.security granted hereunder,
Mortgagee being authorized to enter upon and take possession of the Property to protect
the value of the security granted hereunder with any sums expended for such purposes,
becoming part of the Indebtedness secured hereby;

(i)  Commence, appear in and/or defend any action or proceeding purporting
to affect the valuc of the security granted hereunder, and/or any additional sr-other
security therefor, the interests, rights, powers and/or duties of Mortgagee hercvinder,
whether brought by or against Mortgagor or Mortgagee;

(i)  Pay, purchase, contest or compromise any claim, debt, lien, charge or
encumbrance which in the judgment of Mortgagee may affect or appear to affect the lien
- of this Mortgage, the value of the security granted hereunder, or the interests of
Mortgagee or the rights, powers or duties of Mortgagee hereunder with any sums
expended for such purposes becoming part of the Indebtedness secured hereby; and

(iv) ~ By itself, its self-appointed agent or a receiver appointed by a court of
competent jurisdiction: (A) enter into and take and hold possession of all or any portion
of the Property and exclude Mortgagor and all other persons therefrom; (B) operate and
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manage the Property and rent and lease the same, perform such reasonable acts of repair
or protection as may be reasonably necessary or proper to conserve the value thereof, (C)
collect any and all income, rents, issues, profits and proceeds therefrom, the same being
hereby assigned and transferred to Mortgagee, for the bencfit and protection of

_ Mortgagee, and from time to time to apply in such order and/or accumulate such income,
rents, issues, profits and proceeds as Mortgagee or such receiver in its sole discretion
shall consider advisable, including without limitation the application of such amounts
towards (V) the cost of maintenance, repair and/or operation of the Property; (W) the
repayment of any sums theretofore or thereafter advanced pursuant to the terms of this
Mortgage; (X) the interest then due or next to become due upon any other amounts
payable with respect to the Indebtedness secured hereby; (Y) the taxes and aggessments
upon ihe Property then due or next to become due; and/or (Z) the unpaid principal of the
Indebtédriess secured hereby. The collection or receipt of income, rents, issues, profits
and/or proceeds from the Property by Mortgagee, its agent or receiver, after declaration
of default anc elzction to cause the Property to be sold under and pursuant to the terms of
this Mortgage shali not affect or impair such default or declaration of default or election
to cause the Proper:y to be sold or any sale proceedings predicated thereon, but such
proceedings may be cénarcted and sale effected notwithstanding the receipt and/or
collection of any such income; rents, issues, profits and/or proceeds. Any such income,
rents, issues, profits or proceeds-in the possession of Mortgagee, its agent or receiver, at
the time of sale and not theretofare apolied as herein provided, shall be applied in the
same manner and for the same purpgses as the proceeds of the sale.

~

(b)  Mortgagee shall not be underany obligation to make any of the payments
or perform any of the acts referred to in this Paragrari 2.05. Mortgagee may exercise its rights
under this Paragraph 2.05 without notice and withoutzgard to the adequacy of the security for
the Indebtedness. ‘

(¢)  In addition to all of Mortgagee’s rights and rmedies at law or in equity
which it may have, Mortgagee shall have and may exercise immeciately and without demand,
any and all rights and remedies granted to a secured party upon defaultsinder the Uniform
Commercial Code, including without limitation the right to take possessioti of the Personal
Property or any part thereof, and to take such other measures as Mortgagec m=y deem necessary
for the care, protection and preservation of the Personal Property. Upon request oF Mortgagee,
Mortgagor shall, at Mortgagor’s expense, assemble the Personal Property and male it available
to Mortgagee at a convenient place acceptable to Mortgagee. Mortgagor shall pay to Martgagee
upon demand any and all expenses, including attorneys’ fees, incurred or paid by Mongagee in
protecting its interest in the Personal Property and in enforcing its rights hereunder with respect
to the Personal Property. Any notice of sale, disposition or other intended action by Mortgagee
with respect to the Personal Property sent to Mortgagor in accordance with the provisions hereof
at least five (5) days prior to such action, shall constitute commercially reasonable notice to
Mortgagor. The proceeds of any disposition of the Personal Property, or any part thereof, may
be applied by Mortgagee to the payment of the Indebtedness in such priority and proportions as
Mortgagee in its discretion shall deem proper. |

2.06 Prepayment
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(a)  The term “Loan Year” shall mean a twelve (12) calendar-month period
commencing on the due date of the first full installment of principal and interest and each
anniversary thereof. The first Loan Year hereunder shall, however, also include the period of
time from the date hereof to the due date of the first full installment of principal and interest.

(b)  Mortgagor shall have no right to prepay the principal amount of the
Indebtedness outstanding in whole or in part during the first five (5) Loan Years. After
expiration of the first five (5) Loan Years, Mortgagor shall have no right to prepay the principal
amount of the Loan in part but may prepay the principal amount of the Indebtedness in full,
provided that each of the following conditions precedent is satisfied:

)  There shall not have occurred an Event of Default or an event which, with
the giving of notice or the passage of time or both, would constitute an Event of Default.

(i)~ ~Mortgagor shall have given Mortgagee at least sixty (60) days’ prior
written notice of Mortgagor’s intention to prepay the principal amount of the Loan in full,
which notice shatl specify the date on which such prepayment shall be made.

(¢)  On the date specified in Mortgagor’s written notice of prepayment,
Mortgagee shall receive immediatcly zvailable funds in an amount equal to: (i) the total principal
amount of the Indebtedness as of the datz of prepayment; (if) interest accrued and unpaid as of
the date of prepayment; (iii) the Voluntzrv Prepayment Premium; and (iv) all other sums owing
under this Mortgage and the other Loan Documents.

_ (d)  Mortgagor shall pay, in connection with any voluntary prepayment made
under this Mortgage, a prepayment premium (the “¥olontary Prepayment Premium”™). The
Voluntary Prepayment Premium shall be the greater of:” ~ -

(1) An amount equal to one {1%) percent of thz then outstanding principal
balance of the Indebtedness; or ‘

(i)  Anamount equal to the product of (A) the outst¢inding principal balance of
the Indebtedness, (B) a decimal equal to the excess, if-any, of the laterest rate on the Note
over the Yield (as defined below) and (C) a fraction, the numerator of which is the
number of months (including any partial month) from the date of prepaypient to the
maturity date of the Loan and the denominator of which is twelve (12). Tz *Yield” shall
mean the yield to maturity percentage quoted on the fifth business day precedinz the date
of prepayment for the U.S. Treasury Note or Bond which is closest in maturity io the
remaining term of this Loan, as such yield is reported in The Wall Street Journal {or, if
The Wall Street Journal is no longer published, another daily financial publication of
national circulation selected by Mortgagee).

(e)  For the purposes of this Mortgage, bankruptcy prepayment shall mean any
event (at any time during the term of the Loan) whereby any portion of the principal amount of
the Indebtedness is prepaid in full or in part prior to the stated due datc as a result of any
bankruptcy or insolvency proceedings.

_78-

NJOI/COHEN/42343.6




UNOFFICIAL COPY 10016691

(f) In the event of a bankruptcy prepayment hereunder, Mortgagor shall pay
to Mortgagee, upon demand: (i) the total principal amount of the Indebtedness outstanding as of
the date of prepayment; (ii) accrued interest thereon to the date of prepayment; (11) the
Bankruptcy Prepayment Premium (as hereinafter defined) and {iv) all other sums owing under
this Mortgage and the other Loan Documents.

(g)  The bankruptcy prepayment premium (the “Bankruptcy Prepayment
Premium”) shall be an amount equal to the present value of a stream of hypothetical interest
payments accruing on an amount equal to the outstanding principal balance of the Indebtedness
on the date of prepayment, for cach month (including any partial month) from the date of
prepayment to the maturity date of the Note, computed by (i) using an interest rate equal to the
excess, if 211 bf the interest rate on the Note over the Reinvestment Rate (as hereinafter defined)
to determine tlie.amount of each payment; and (ii) using a discount rate equal to the
Reinvestment Rateto determine the present value of such payments. The “Reinvestment Rate”
shall mean an inferesctate equal to the Yield plus 175 basis points.

(h)  Inconnection with any prepayment under this Mortgage other than those:
made pursuant to Paragraph 2:0%(a)-(g) above and those prepayments made upon receipt of
casualty insurance proceeds or condemnation awards Mortgagor shall pay to Mortgagee, upon
demand: (1) the total principal amount of the Indebtedness outstanding as of the date of '
prepayment; (2) interest accrued thercon and unpaid as of the date of prepayment; (3 the
Involuntary Prepayment Premium (as h¢reinafter defined); and (4) all other sums owing under
this Mortgage and the other Loan Documents. The prepayment premium in such cases (the
“Involuntary Prepayment Premium”) shall be (he greater of:

(1) An amount equal to five (5% rercent of the outstanding principal balance
of the Indebtedness; or

(i)  two times the amount of the Voluntary r'repayment Premium that would

then be payable if the Loan were being prepaid in accorazoss with (b) of this Paragraph
2.06.

(1) Notwithstanding anything to the contrary contained in this Mortgage, no
Voluntary Prepayment Premium nor any other prepayment premium shall be payable by
Mortgagor with respect to any voluntary prepayment which is made on or witiiir sty (60) days

of the maturity date of the Loan.

() Mortgagee shall not be required to accept any prepayment if it does not
include the applicable Prepayment Premium. Acceptance of a prepayment not accompanied by
the Prepayment Premium shall not constitute a waiver of Mortgagee’s right to the Prepayment
Premium.

(k)  Mortgagor acknowledges and agrees that if the Indebtedness is prepaid for
any reason (other than by application of casualty insurance proceeds or condemnation awards),
Mortgagee shall receive the applicable Prepayment Premium as partial compensation for, among
other things, the cost of reinvesting the prepayment proceeds and for the loss of the contracted-
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for return over the remaining term of the Loan, Mortgagor further agrees that the applicable
Prepayment Premium amounts are reasonable.

MORTGAGOR HEREBY ACKNOWLEDGES AND AGREES THAT
MORTGAGEE WOQULD NOT LEND TO MORTGAGOR THE LOAN SECURED BY THIS
MORTGAGE WITHOUT MORTGAGOR’S AGREEMENT, AS SET FORTH ABOVE, TO
PAY MORTGAGEE A VOLUNTARY PREPAYMENT PREMIUM, A BANKRUPTCY
PREPAYMENT PREMIUM OR AN INVOLUNTARY PREPAYMENT PREMIUM IN THE
MANNER AS SET FORTH ABOVE, INCLUDING WITHOUT LIMITATION IN THE
EVENT OF A DEFAULT ARISING FROM THE CONVEYANCE OF ANY RIGHT, TITLE
OR INTEREST IN THE PROPERTY ENCUMBERED BY THIS MORTGAGE.

ARTICLE III

GENERAL COVENANTS

3.01. Waiver of S:atute of Limitations

To the full extent permitted by law, Mortgagor hereby waives the right to plead
any and all statutes of limitation as a defense to any demand secured by or made pursuant to this
Mortgage.

~ 3.02. No Waiver

Mortgagor covenants and agrees that i< scceptance by Mortgagee or any holder
of the Note of any surn secured hereby after its due date,Orin an amount less than the sum then
due, shall not constitute a waiver by Mortgagee or such hoider 2 its rights either to require
prompt payment when due of all other sums so secured or to ceclare a default or exercise such
other rights as herein provided for such failure to so pay. The fatlure of Mortgagee to insist upon
strict performance of any term, covenant or condition hereof or failureio exercise any right or
remedy hereunder shall not be deemed to be a waiver of any other term of this Mortgage.
Mortgagor shall not be relieved of Mortgagor’s obligations hereunder by reassa of (a) the failure
of Mortgagee to comply with any request of Mortgagor or Mortgagor’s guaranter, if any, to take
any action to foreclose or otherwise enforce any of the provisions of this Mortgage or of the
Loan Documents, (b) the release, regardless of consideration, of the whole or any part nf the
Property, or of any person liable for the Indebtedness or any portion thereof, or (c) any
agreement or stipulation by Mortgagee extending the time of payment or otherwise modifying or
supplementing the terms of this Mortgage or the Loan Documents. Mortgagee may resort for the
payment of the Indebtedness to any other security held by Mortgagee in such order and manner
as Mortgagee, in its discretion, may elect. Mortgagee may take action to recover the
Indebtedness, or any portion thereof, or to enforce any covenant hereof without prejudice to the
right of Mortgagee thereafter to foreclose.

3.03. Remedies Cumulative
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No remedy conferred upon or reserved to Mortgagee herein is intended to be
exclusive of any other remedy herein or by law provided or permitted, but each such remedy
shall be cumulative and shall be in addition to every other remedy given hereunder or now or
hereafter existing at law or in equity or by statute. No act of Mortgagee shall be construed as an
election to proceed under any one provision herein or in the Loan Documents to the exclusion of
any other provision herein or in the Loan Documents. Every power or remedy given by this
Mortgage or the Loan Documents to Mortgagee or to which either or both may be entitled may
be exercised, concurrently or independently, from time to time and as often as may be deemed
expedient by Mortgagee, and either such party may pursue a remedy or remedies which is
inconsistent with the remedy or remedies sought by the other. -

.

3.04. Recordation

iorigagee accepts this mortgage when this Mortgage, duly executed and
acknowledged, is imadc a public record as provided by law.

3.05. Inténfienally Omitted

3.06. Liability

- If Mortgagor consists o1 more than one person, the obligations and liabilities of
each such person hereunder shall be joirt and several. ‘

3.07. Counterpart Originals

This Mortgage may be executed inany number of counterparts each of which
shall be deemed to be an original and all of which togeiher shall constitute one and the same
agreement.

3.08. Notice

(a)  Any notice, request, demand, consent, approval or other communication
required or desired to be given or delivered under this Mortgage or other 1ustrument '
contemplated hereby shall be in writing, signed by the party giving such notice-and shall be
given by hand delivery to the other party or partics or addressed to the party or rarties for whom
it is intended at the address or addresses set forth below and sent by United States certified or
registered mail, postage prepaid, return receipt requested or by a nationally recognizea overnight
courier (but not United Parcel Service) or by facsimile accompanied by: (i) a contempetaneous
telephone call to the addressees set forth below; and (ii) overnight courier delivery of such
notice, by an approved means described above. Notices sent to Mortgagee shall be handed or
addressed to the following persons:

The Guardian Life Insurance Company of America
7 Hanover Square '
20th Floor - C
New York, New York 10004
Attention: Celeste P. Stinson
Real Estate Investment
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T: (212) 598-8216
F: (212)919-2149

10016691

with a copy of said notice to:

Vice President, Investment and Real Estate Counsel
Law Department T

at the address immediately above written

T: (212) 598-8792 '

F: (212) 919-2690

o . .

notices sent4o Mortgagor shall be addressed as follows:

1DC Niles L.L.C.

/5 Tycker Development Corp.
513 Cential Avenue, Suite 400
Highland P:rk, Illinois 60035
Attention: Rickard H. Tucker
T: (312) 471-656v

F: (312) 440-2683

with a copy of said notice to:

Wildman Harold Allen & Dixo:t
225 W, Wacker

Chicago, llinois 60606
Attention: Thomas P. Duffy, Esq.
T: (312)201-2585

F: (312) 201-2555

(b)  The addresses set forth above may be changes hy notice given in
accordance with the provisions of this Paragraph 3.08. If notice is givziiin accordance with the
provision of this Paragraph 3.08, it shall be deemed given upon receipt thereof, upon refusal of
the addressee to accept delivery thereof or upon inability to effect delivery thoreof.

(c)  Unless otherwise provided by applicable law, Mortgagee sliali be under no
obligation to notify any party hereto of any action or proceeding of any kind in which
Mortgagor, Mortgagee and/or Mortgagee shall be a party or of any pending sale under any
Mortgage, unless brought by Mortgagee.

3.09. Heirs and Assigns, Terminology

This Mortgage applies to, inures to the benefit of, and binds all parties hereto and
their respective heirs, legatees, devisees, administrators, executors, successors and assigns. The
term “Mortgagor” shall mean both the original Mortgagor and any subsequent owner or Owners
of any of the Property. The term “Mortgagee” shall mean the original, any successor holder or
agent of the holder of the Note. In this Mortgage, whenever the context so requires, the
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masculine gender includes the feminine and/or neuter, and the singular number includes the
plural.

3.10. Severability

If any provision of this Mortgage shall be held unenforceable or void, then such
provision shall be deemed separable froin the-remaining provisions hereof and shall in no way
affect the validity of this Mortgage, except that if the provision held unenforceable or void
relates to the payment of any monetary sum, then Mortgagee may, at its option, declare the
Indebtedness and all other sums secured hereby immediately due and payable.

3.11. Applicable Law A,

7This Mortgage shall be deemed to be an instrument made under, govermned by and
construed and intémieted in accordance with the laws of the state in which the Property is
located.

3.12. Capuons

The captions are insérted only as a matter of convenience and for reference and in
no way define, limit, or describe the-seope or intent of this Mortgage.

3.13. Security Agreement

(2)  This Mortgage creates a lien-on the Property and, to the extent the
Property is not Real Property, but is deemed Persori2i Property under applicable law, then this
Mortgage shall constitute a security agreement under thic Uniform Commercial Code and any
other applicable law with respect to such Personal Property and is filed as a fixture filing.

(b)  The grant of a security interest to Mortgagee‘in the granting clauses of this
Mortgage shall not be construed to derogate from or impair the liet o rights of Mortgagee under
this Mortgage with respect to any property described therein which is Real Property or which the
parties have agreed to treat as Real Property. Mortgagor and Mortgagee iniend that everything
used in connection with the production of income for such Real Property or adapted for use
thereon is, at all times and for all purposes and in all proceedings, both legal and eguitable, and
shall be regarded as, Real Property, irrespective of whether or not the same is plivaizally attached
to the Land or the Improvements thereon.

()  Mortgagor hereby irrevocably constitutes and appoints Mortgagee the
attorney-in-fact of Mortgagor, which appointment is irrevocable and coupled with an interest, to
execute, deliver and file with the appropriate filing officer or office such security agreements,
financing statements or other instruments as Mortgagee may request or require in order to perfect
the lien and security interest hereof more specifically on the Personal Property and
Improvements (excepting any equipment or fixtures owned by any tenant).

(d) Tt is understood and agreed that, in order to protect Mortgagee from the
effect of Uniform Commercial Code, as amended from time to time, in the event that (1)
Mortgagor intends to or does purchase any goods which may become fixtures attached to the
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Property, or any part thereof, and (ii) such goods will be subject to a purchase money security
interest held by a seller or any other party:

(A)  Mortgagor, before executing any-security agreement or other
document evidencing such security interest, shall obtain the prior written approval of Mortgagee,
and all requests for such written approval shall be in writing and contain the following
information:

(1)  adescription of the fixtures to be replaced, added to, installed or
substituted;

(2) the address at which the fixtures will be replaced;’zfddéti to,
installed or substituted; and

(3)  the name and address of the proposed holder and proposed amount
of the security interest.

Any failure of Mortgagor to obtain such approval shall be a material breach of Mortgagor’s-
covenants under this Mortgage; 2id shall, at the option of Mortgagee, entitle Mortgagee to
exercise all rights and remedies provided for herein upon the occurrence of an Event of Default.
No consent by Mortgagee pursuant o.ifiis subparagraph shall be deemed to constitute an
agreement to subordinate any right of Morigzgee in fixtures or other Property covered by this
Mortgage.

(B)  Mortgagee, at its option and after five (5) days’ notice to
Mortgagor, may pay the amount secured by a purchuse money security interest in the Personal
Property or Improvements if at any time Mortgagor fails e make any payment on an obligation
secured by such purchase money security interest and the zmount so paid by Mortgagee (A)(1)
shall be secured by this Mortgage and shall become a lien on tiie Property having the same
priority as the lien and security interest created by this Mortgage 2nd (2) shall be payable on
demand with interest at the Default Rate. If Mortgagor shall fail (o.ipake such payment to
Mortgagee within ten (10) days after demand therefor, the entire Inde%tcdness shall, at the option
of Mortgagee, become immediately due and payable.

(C)  Mortgagee shall have the right to acquire by assigirient from the
holder of such security interest any and all contract rights, accounts receivable, ncgotiable or
non-negotiable instruments, or other evidence of Mortgagor’s indebtedness for sucli Perzonal
Property, and, upon acquiring such interest by assignment, shall have the right to enfoice the
security interest as assignee thereof, in accordance with the terms and provisions of the Uniform
Commercial Code then in effect, and in accordance with any other provision of law.

(D)  Whether or not Mortgagee has paid the indebtedness secured by or
taken an assignment of such security interest, Mortgagor covenants to pay all sums and perform
all obligations secured thereby, and if Mortgagor at any time shall be in default for a period of
thirty (30) days under such security agreement, it shall be an Event of Default hereunder and .
Mortgagee may, at its option, declare the Indebtedness immediately due and payable, time being
of the essence.
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(E)  The provisions of subparagraphs (B) through (D) above shall not
apply if the goods which may become fixtures are of at least equivalent value and quality as any
property being replaced and if the rights of the party holding such security interest are
subordinate or have been expressly subordinated, at no cost to Mortgagee, to the lien of this
Mortgage in a manner satisfactory to Mortgagee, including without limitation at the option of
Mortgagee, providing to Mortgagee a satisfactory opinion of counsel to the effect that this
Mortgage constitutes a valid and subsisting fifst lien on such fixtures which is not subordinate to
the lien of such security interest under any applicable law.

3.14. Intentionally Omitted

A

3.15. Late Charge

If Martgagor shall fail to make any payment owing under this Mortgage within
ten (10) days aftér e date such payment is due Mortgagor shall pay to Mortgagee, in addition to
the delinquent payment-aid without any requirement of notice or demand by Mortgagee, a late
payment charge equal to five (5%) percent of the amount of the delinquent payment.

3.16. Waiver oi Zounterclaims

Mortgagor hereby waives the right to assert a counterclaim, other than a
mandatory or compulsory counterclaim, in/any proceeding against it by Mortgagee.

3.17. Consent to Jurisdiction; VWaiver of Jury Tral

(a) Any legal action or proceeding with respect to this Mortgage or any of the
other Loan Documents may be brought in the courts ci the state in which the Property is located,
and, by execution and delivery of this Mortgage, Mortgagor hereby irrevocably accepts for itself
and in respect of its property, generally and unconditionally; the junsdiction of the aforesaid
courts. Mortgagor hereby further irrevocably waives any <clzim that any such courts lack

personal jurisdiction over Mortgagor, and agrees not to plead or.claim, in any legal action or -

proceeding with respect to this Mortgage or any of the other Loan Duvuments brought in any of
the aforementioned courts, that such courts lack personal jurisdiciion over Mortgagor.
Mortgagor further imrevocably consents to the service of process qut jof any of the
aforementioned courts in any such action or proceeding by, in addition to sucii 6iber methods as
are permitted under applicable law, the mailing of copies thereof by registered or-csxtified mail,
postage prepaid, to Mortgagor at its address for notices pursuant to Paragraph 3.0% hereof, such
service to become effective thirty (30) days after such mailing. Mortgagor hereby 1revocably
waives any objection to such service of process and further irrevocably waives and agrees not to
plead or claim in any action or proceeding commenced hereunder that service of process was in
any way invalid or ineffective. Nothing herein shall affect the right of Mortgagee to serve
process in any other manner permitted by law or to commence legal proceedings or otherwise
proceed against Mortgagor in any other jurisdiction.

(b)  Mortgagor hereby irrevocably waives any objection which it may now or

hereafter have to the laying of venue of any of the aforesaid actions or proceedings arising out of
or in connection with this Mortgage or any of the other Loan Documents brought in the courts
referred to in clause (a) above and hereby further irrevocably waives and agrees not to plead or
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claim in any such court that any such action or proceeding brought in any such court has been
brought in an inconvenient forum.

3.18. Recovery of Sums Required to be Paid

Mortgagee shall have the right from time to time to take action to recover any
sum or sums which constitute a part of the Indebtedness as the same become due, without regard
to whether or not the balance of the Indebtedness shall be due, and without prejudice to the right
of Mortgagee thereafter to bring an action in foreclosure, or any other action, for a default or
defaults by Mortgagor existing at the time such earlier action was commenced.

3.19. Waiver of Right of Redemption, Appraisement and Similar Rights

Martgagor hereby waives, to the extent permitted by law, the benefit of all
appraisement, vaiuzion, stay, extension, reinstatement and redemption laws now or hereafter
and all rights of marshliirg assets in the event of any sale hereunder of the Property or any part
thereof or any interest therein. Further, Mortgagor hereby expressly waives any and all rights of
redemption on behalf of Morigagor, and on behalf of each and every person acquiring any
interest in or title to the Property subsequent to the date of this Mortgage and on behalf of all
persons to the extent permitted by appiicable law from sale under any order or decree of
foreclosure pursuant to the exercise ol Mortgagee’s rights under this Mortgage.

3.20. Non-Foreign Entity

{(a) Section 1445 of the Internzi kevenue Code of 1986, as amended (the
“Internal Revenue Code™) provides that a transferee’of'a U.S. real property interest must
withhold tax if the transferor is a foreign person. To infor Mortgagee that the withholding of.
tax will not be required in the event of the disposition of (b= Property pursuant to the terms of
this Mortgage, Mortgagor hereby certifies, under penalty of pérjury, that:

(1) Mortgagor is not a foreign person, foreign cerporation, foreign
partnership, foreign trust or foreign estate as these terms or refa ed terms are defined in
the Internal Revenue Code and the regulations promulgated therender; and

(i)  Mortgagor’s U.S. employer identification number is 324-45-2006; and

(iiiy Mortgagor’s principal place of business is 513 Central Avenue, Suite 400,
Highland Park, Illinois.

(b}  Itis understood that Mortgagee may disclose the contents of this
certification to the Internal Revenue Service and that any false statement contained herein could
be punished by fine, imprisonment or both. Mortgagor covenants and agrees to execute such
further certificates, which shall be signed under penalty of petjury, as Mortgagee shall
reasonably require. The covenant set forth herein shall survive a transfer of the Property,
including without limitation a foreclosure of the lien of this Mortgage or acceptance of delivery
of a deed in lieu thereof.
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(c)  Mortgagor agrees to defend, protect, indemnify and hold Mortgagee
harmless from and against any and all loss, liabihty, costs, expenses, damages, claims or causes
of action which may arise or be incurred by Mortgagee by reason of any failure of any
representation or warranty made by Mortgagor under this Paragraph 3.21 to be true and correct
in all respects, including without limitation any liability for failure to withhold any amount
required under Section 1445 of the Internal Revenue Code in the event of foreclosure or other
transfer of the Property. I

3.21. Brokers

Mortgagor is responsible for the payment of all brokers involved in this loan
transaction; inoluding without limitation to Cohen Financial Corp.. Mortgagor shall'defend,
protect, indemnify and hold Mortgagee harmless from and against any and all claims of
brokerage fees cr esmmissions due or claimed to be due in connection with the Loan.

3.22. irdemnification

Mortgagor shali protect, defend, indemnify and save harmless Mortgagee from
and against all liabilities, obligations, claims, damages, penalties, causes of action, costs and
expenses (including without limite(tion reasonable attomneys’ fees and expenses), imposed upon
or incurred by or asserted against Mo(tgagee by reason of: (i) ownership of this Mortgage, the
Note, or any of the other Loan Documesits, tlie Property or any interest therein or receipt of any
Rents; (ii) any accident, injury to or death of persons or loss of or damage to property occurring
in, on or about the Property or any part thereol or on the adjoining sidewalks, curbs, adjacent
property or adjacent parking areas, streets or ways: (iii) any use, nonuse or condition in, on or
-about the Property or any part thereof or on the adjcirirg sidewalks, curbs, adjacent property or - -
adjacent parking areas, streets or ways; (iv) any failure sn'the part of Mortgagor to perform or
comply with any of the terms of this Mortgage or any of t:c'other Loan Documents; (v)
performance of or failure to perform any labor or services or tae farnishing of or failure to
furnish any materials or other property with respect to the Properiy-or any part thereof; (vi) the
failure of any person to file timely with the Internal Revenue Service an accurate Form 1099-B, -
Statement for Recipients of Proceeds from Real Estate, Broker and Baiter Exchange
Transactions, which may be required in connection with this Mortgage, or'to supply a copy
thereof in a timely fashion to the recipient of the proceeds of the transaction \n eunnection with
which this Mortgage is made. Any amounts payable to Mortgagee by reason of th< application
of this paragraph shall become immediately due and payable and shall bear interest at the Default
Rate from the date loss or damage is sustained by Mortgagee until such amounts are fuily paid.
The obligations of Mortgagor under this Paragraph shall survive any termination, satisfaction,
assignment, entry of judgment of foreclosure or acceptance of delivery of a deed in lieu of
foreclosure.

3.23. Usury Laws

This Mortgage and the Note are subject to the express condition that at no time
shall Mortgagor be obligated or required to pay interest on the Indebtedness at a rate which could.
subject Mortgagee or the holder of the Note to either civil or criminal liability as a result of such
payment being in excess of the maximum interest rate which Mortgagor is permitted by law to
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contract or agree to pay. If, by the terms of the Note or this Mortgage, Mortgagor is at any time
required or obligated to pay interest on the Indebtedness at a rate in excess of such maximum
rate, the rate of interest under the same shall be deemed to be immediately reduced to such
maximum rate and the interest payable shall be computed at such maximum rate and all prior
interest payments in excess of such maximum rate, to the extent permitted by law, shall be
applied and shall be deemed to have been payments in reduction of the principal balance under
the Note.

3.24. Entire Agreement

This Mortgage and the other Loan Documents set forth the entire understanding
between Morigagor and Mortgagee and the same shall not be modified, amended, waived,
extended, chansed, discharged or terminated orally or by any act or failure to act on the part of
Mortgagor or Mortgagee, but only by an agreement in writing signed by the party against whom
the enforcement o 20y modification, amendment, waiver, extension, change, discharge or
termination is sought.Any and all previous agreements and understandings between the parties
hereto regarding the sub’ect matter of the Indebtedness or the Loan Documents, whether written
or oral, are superseded by this Mortgage and the other Loan Documents.

3.25. Liability of Morigagor

In the Event of Default, i4ortgagee will not hold Mortgagor personally liable for
repayment of the Loan or for any other surs-due under the Loan Documents, or for the payment
of any deficiency established after judicial toreciosure or after a power of sale foreclosure,
except to the extent of Mortgagor's interest in tiic Troperty and all other collateral given as
security for performance of Mortgagor's obligations under the Loan Documents, and the recourse
of Mortgagee shall be by judicial or nonjudicial foreclosi.re or other remedies set forth in the
Loan Documents or otherwise available at law or in equity; provided, however, Mortgagor and
Richard H. Tucker shall be subject to full personal liability for-any and all losses, liabilities,
damages, injuries, costs, expenses and claims of any and every kird whatsoever, incurred or
suffered by Mortgagee or any assignee thereof as a result of any ofilie following: (1} any fraud
or misrepresentation by Mortgagor in connection with the Loan Docu:ients or the Property;

(ii) Mortgagor's misappropriation of tenant security deposits, rents collected in advance,
insurance proceeds, condemnation awards or other sums paid to or held by Mortpagor in
connection with the Property; (iii) any failure of Mortgagor to apply rents received by Mortgagor
to the Indebtedness or to the normal operating expenses of the Property after an Event of Default;
(iv) failure of Mortgagor to deliver to Mortgagee or its assignee(s), at its or their requectand
following foreclosure of the Property, any tangible personal property, including leases, books,
records, and files relating to the leasing, operation, or maintenance of the Property in
Mortgagor's possession or which Mortgagor may readily obtain; (v) failure by Mortgagor to pay
when due all real estate taxes and assessments or insurance premiums in regard to the Property,
which are due and owing for the period up to the later of (a) the date of transfer of title to the
Property pursuant to foreclosure, or the acceptance of Mortgagor of a deed in lieu of foreclosure
or (b) ninety (90) days after delivery to Mortgagor of a deed-in-lieu of foreclosure; or (vi) failure
of Mortgagee to comply with Section 1.19 hereof.
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IN WITNESS WHEREOF, Mortgagor has executed this Mortgage and Security
Agreement with Assignment of Rents and Fixture Filing as of the date first above written.

MORTGAGOR:

TDC NILES L.L.C., an Illinois limited liability
company

By: Tucker Development Corporation, its
managing member

By:
Name: Richard H. Tucker

Title: 'P”fSi den.l—a
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COUNTY OF COOK

I, the undersigned, a Notary Public, in and for said County, in the State aforesaid,
do hereby certify that RICHARD H. TUCKER, personally known to me to be the same
person whose name is subscribed to the foregoing instrument as such President of
Tucker Development Corporation, an lllinois corporation, the sole Manager of TDC
NILES, L.L.C., an llinois limited liabilty company, appeared before me and
acknowledged that he signed and delivered the said instrument as his own free and
voluntary ast and as the free and voluntary act of said Corporation and Limited Liability
Company, toi the uses and purposes therein set forth.

GIVEN “drnder my hand and notarial seal this ‘;M‘g day of
0. 200l

My Commission Expires:

“OFFICIAL SEAL”
DONNA M. STANKE
Notary Public, State of Illinois

My Commission Expires March 20, 2003
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EXHIBIT A

LEGAL DESCRIPTION OF THE PROPERTY
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LEGAL DESCRIPTION’

LOTS 2, 3, 4, 5, 6, 7, 9 AND 10 IN POINTE PLAZA SUBDIVISION, BEING A SUBDIVISION
OF LOT 2 IN ANNIE MULLEN SUBD!VISION, BEING A SUBDIVISION OF PART OF THE
SOUTHEAST 1/4 OF SECTION 29, TOWNSHIP 41 NORTH, RANGE 13, EAST OF THE THIRD
PRINCIFAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED DECEMBER 22, 1999 AS

DOCUMENT. NUMBER 09188471, IN COQK COUNTY, ILLINOIS.




