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MORTGAGE, ASSIGNMENT OF LEASES AND RENTS,
SECUPITY AGREEMENT and FINANCING STATEMENT 3
(740 North Rush Street) 2 A

7881003 09 4.

THIS MORTGAGE, ASSTGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT and FINANCING STATEMENT (herein sometimes called "Mortgage") is
made as of January 4, 2001, by RatdsInh Partners, L.P. (hereinafter individually and
collectively referred to as the "Borrows=("}, located at Giordano's Enterprises, Inc., 308
West Randolph Street, Chicago, Illinois 006£¢, and LASALLE BANK, NATIONAL
ASSOCTATION, not personally but as Trusiee (the "Land Trustee") under the provisions of
a Trust Agreement dated December 22, 2000, any xnown as Trust No. 000000-127064 (the -
"Trust"), having its principal office at 135 South LaSajle Street, Chicago, llinois 60603
(herein, the Borrower and the Land Trustee, individua'iy and collectively, jointly and
severally, together with the successors and assigns of each £{them, are sometimes called
the "Mortgagor"}; in favor of LASALLE BANK NATIONAL ASSOCIATION, a national
banking association having an office at 135 South LaSalle Strect, Chicago, [llinois 60603

(herein, together with its successors and assigns, called the "Mortgzzce").
RECITALS: \

A. Ownership.  The Mortgagor is the owner of the land and imprevainents
(the "Land") described on Exhibit A attached hereto. Borrower is the owner of the
beneficial interest in the Trust.

B. Loans. To provide funds for the purchase of the Land, Mortgagee has
agreed to make loans to Borrower in the principal sum of Twelve Million Five Hundred
Thousand Dollars ($12,500,000.00) and the prineipal sum of Three Million Five Hundred
Thousand Dollars ($3,500,000) (the "Loans").

C. Loan Agreement; Note, Principal and Interest. To evidence the Loans,
Borrower and Mortgagee have entered into a Loan Agreement dated the date hereof (as
hereafter modified, supplement, or amended, the “Loan Agreement”) and Borrower has
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executed and delivered to the Mortgagee (i) a promissory note dated as of November 13,
2000, in the face principal amount of $12,500,000 and (ii) a promissory note dated as of
November 13, 2000, in the face principal amount of $3,500,000 (the $16,000,000 principal
amount of both Notes being referred to herein as the "Loan Amount"}, in each case
payable to the order of the Mortgagee at Chicago, Iilinois, and due and payable, together
with all accrued and unpaid interest, in full, if not sooner paid on or before October 31,
2005, subject to acceleration as provided in the respective Notes, the Loan Agreement and
in this Mortgage (herein, such promissory notes, together with any and all amendments or
supplements thereto, extensions thereof and notes which may be taken in whole or partial
renewal or substitution thereof or which may evidence any of the indebtedness secured
thereby, sliall be called the "Notes"). The Notes bear interest as provided therein on the
principal ameunt thereof from time to time outstanding; all principal of and interest on the
Notes are pa;, faF lﬂ- in lawful money of the United States of America at the office of the
Mortgagee in Lhicago, llinois, or at such place as the holder thereof may from time to time
appoint in writing.- Fiie Mortgagor is or will become justly indebted to the Mortgagee in
the Loan Amount in accordance with the terms of the Loan Agreement, Notes, this
Mortgage and the other Relaizd Documents.

GRANT

NOW THEREFORE, for and i consideration of the Mortgagee's making any loan,
advance or other financial accommodaticn at-any time to or for the benefit of the
Mortgagor, and in consideration of the varicus agreements contained herein and in the
other Related Documents (hereinafter defined), ard for other good and valuable
consideration the receipt and sufficiency of whichare hereby acknowledged by the
Mortgagor, and in order to secure the full, timely and jiroper payment and performance of

- each and every one of the Liabilities (hereinafter defined),

THE MORTGAGOR HEREBY MORTGAGES, CONVEYS, GRANTS,
BARGAINS, SELLS, TRANSFERS AND ASSIGNS (AND THE BORROWER ALSO
WARRANTS) TO THE MORTGAGEE AND ITS SUCCESSORS AND ASSIGNS
FOREVER, AND GRANTS TO THE MORTGAGEE A CONTINUING LIEN UPON
AND SECURITY INTEREST IN AND TO, ALL OF THE COLLATERAL
(HEREINAFTER DEFINED) WHETHER NOW OWNED OR HELD OR HERZAFTER
ACQUIRED,

TO HAVE AND TO HOLD the Collateral unto the Mortgagee and its successors

| and assigns forever, for the purposes and uses herein set forth. All of the Collateral,
| whether real, personal, or mixed, whether affixed or annexed or not (except where
otherwise hereinabove specified) and all rights hereby conveyed and mortgaged are
intended so to be as a unit and are hereby understood, agreed and declared to form a part
and parcel of the Premises (as defined below) and to be appropriated to the use of the
| Premises, and shall be for the purposes of this Mortgage deemed to be real estate and
| conveyed and mortgaged hereby. As to any of the Collateral which (notwithstanding the

aforesaid declaration and agreement) does not so form a part and parcel of the Premises,
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this Mortgage is hereby deemed to be, as well, a Security Agreement under the Uniform
Commercial Code in effect in the jurisdiction in which the Premises are located
(hereinafter referred to as the "UCC") for the purpose of creating hereby a security interest
in such property, which Mortgagor hereby grants to Mortgagee as Secured Party (as said
term is defined in the UCC), securing said indebtedness and obligations and Mortgagee
shall have in addition to its rights and remedies hereunder all rights and remedies of a
Secured Party under the UCC. As to any of the Collateral which the UCC classifies as
fixtures, this instrument shall constitute a fixture filing and financing statement under the
UCC.

The Mortgagor hereby covenants with and warrants to the Mortgagee and with the

- purchaser at-any foreclosure sale: that at the execution and delivery hereof the Trust is well

seized of the Premises, and of 2 good, indefeasible estate therein, in fee simple; that the
Collateral is freeirom all encumbrances whatsoever (and any claim of any other Person
thereto) other thar tr¢ sscurity interest granted to the Mortgagee herein and pursuant to the

- Related Documents aad the encumbrances set forth in the title insurance policy issued by

Chicago Title Insurance Crmipany insuring the lien of this Mortgage in favor of the
Mortgagee (the "Permitted Exceptions"); that Mortgagor has good and lawful right to sell,
mortgage and convey the Collat=ral, and that it and its successors and assigns will forever
warrant and defend the Collateral 2gz.nst all claims and demands whatsoever with the
exception of the Permitted Exceptions.

L DEFINITIONS

Related Documents. As used in this Mortgage) the term "Related Documents”
means any and all loan agreements, security agreemenis. any guaranty or indemnification
agreement, the Loan Agreement, Notes, and any other docurients and instruments executed
and delivered by or for the benefit of the Mortgagor or the Berrower, whether pursuant to
the terms of the Loan Agreement, Notes or as security therefor, ox far the purpose of -
supplementing or amending all or any of the foregoing, all of whick, as.the same may be
amended, modified or supplemented from time to time, are sometimes Lereinafiter referred
to as the "Related Documents."

The Liabilities. As used in this Mortgage, the term "Liabilities" means 204 includes
all of the following: (i) the principal of, interest on and any and all other amounts v/ich
may at any time be or become due or owing under the Notes; (ii) all indebtedness of any
kind arising under, and all amounts (including, without limitation, future advances) of any
kind which may at any time be or become due or owing to the Mortgagee under or with
respect to the Loan Agreement, Notes, this Mortgage or any of the other Related
Documents; (iii) all of the covenants, obligations and agreements (and the truth of all
representations and warranties) of the Mortgagor in, under or pursuant to the Loan
Agreement, Notes, this Mortgage, and all of the other Related Documents; any and all
advances, costs or expenses paid or incurred by the Mortgagee to protect any or all of the
Collateral (hereinafter defined), perform any obligation of the Mortgagor hereunder or
under any of the Related Documents or collect any amount owing to the Mortgagee which
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1s secured hereby; (iv) any and all other obligations of either or both of the Land Trustee
and the Borrower to the Mortgagee, in each case, howsoever created, arising or evidenced,
direct or indirect, absolute or contingent, joint or several, now or hereafter existing or due
or to become due, and whether or not arising out of or in connection with the Loan
Agreement, Notes, this Mortgage or any of the other Related Documents, including,
without limitation, all obligations and liabilitics of the Borrower to the Mortgagee
evidenced by that certain Secured Promissory Note dated August 3, 1998 in the original
principal amount of $680,000, made by Borrower and American National Bank and Trust
company of Chicago, not personally, but solely as Trustee under Trust Agreement dated
August 3, 1998, and known as Trust No. 124285-04; (v) all the obligations and liabilities
of Giordaue’s Enterprises, Inc. and certain of its subsidiaries to Mortgagee under that
certain Loar-and Security Agreement dated as of July 1, 1996, as amended; (vi) interest on
all of the forzgring; and (vii) all costs of enforcement and collection of the Loan
Agreement, Notes this Mortgage, any of the other Related Documents, and the Liabilities.
Provided, however, notwithstanding anything to the contrary herein, the total aggregate
indebtedness and Liabilitiss secured by this Mortgage shall not exceed an amount equal to
two (2) times the Loan Amount.

The Collateral. For purposes of this Mortgage, the term "Collateral” means and
includes all of the following, whether now owned, or hereafter acquired by the Mortgagor:

(1) Real Estate. All of th¢ Land, together with all and singular the
tenements, rights, easements, herediiaments, rights of way, privileges, liberties,
appendages and appurtenances now or icrzafier belonging or in anywise
appertaining to the Land (including, without-inmitation, all rights relating to storm
and sanitary sewer, water, gas, electric, railway aad telephone services); all
development rights, air rights, water, water rights, waicr stock, gas, oil, minerals,
coal and other substances of any kind or character underiving or relating to the
Land; all estate, claim, demand, right, title or interest of tiie Mortgagor in and to
any street, road, highway, or alley (vacated or otherwise) adjvining the Land or any
part thereof; all strips and gores belonging, adjacent or pertaininz to the Land; and
any after-acquired title to any of the foregoing (all of the foregoing is Lierein
referred to collectively as the "Real Estate"); : |

(i1) Improvements and Fixtures. All buildings, structures, replacemsis,

furnishings, fixtures, fittings and other improvements and property of every kind

. and character now or hereafter located or erected on the Real Estate and owned or
purported to be owned by Borrower or the Trust, together with all building or con-
struction materials, equipment, appliances, machinery, plant equipment, fittings,
apparatus, fixtures and other articles of any kind or nature whatsoever or hereafter
found on, affixed to or attached to the Real Estate and owned or purported to be
owned by Borrower or the Trust, including (without limitation) all motors, boilers,
engines and devices for the operation of pumps, and all heating, electrical, lighting,
power, plumbing, air conditioning, refrigeration and ventilation equipment (all of
the foregoing is herein referred to collectively as the "Improvements");
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(111) Personal Property. All furniture, furnishings, equipment (inJllQQg 1 01 8
without limttation, telephone and other communications equipment, window
cleaning, building cleaning, monitoring, garbage, air conditioning, pest control and
other equipment) and all other tangible property of any kind or character now or
hereafter owned or purported to be owned by Borrower or the Trust and used or
useful in connection with the Real Estate, regardless of whether located on the Real
Estate or located elsewhere including, without limitation, all rights of Borrower or
the Trust under any lease of furniture, furnishings, fixtures and other items of
personal property at any time during the term of such lease, and all rights under and
to all payments and deposits required by the provisions of Section 1.20 hereof (all
of ihe foregoing is herein referred to collectively as the "Goods");

r1v) Intangibles. All goodwill, trademark, trade names, option rights,
purchasa centracts, books and records and general intangibles of Borrower and the
Trust relating o the Real Estate or the Improvements and all accounts, contract
rights, instrun.erts, chattel paper and other rights of the Mortgagor for payment of
money to it for proneity sold or lent by it, for services rendered by it, for money lent
by it, or for advances.or deposits made by it, and any other intangible property of
Borrower or the Trust related to the Real Estate or the Improvements (all of the
foregoing is herein referred to collectively as the "Intangibles");

(v) Rents. All rents, issucs, rrofits, royalties, avails, income and other
benefits derived or owned by Borrower or the Trust directly or indirectly from the
Real Estate or the Improvements (all o1'tlis foregoing is herein collectively called
the "Rents");

(vi) Leases. All rights of Borrower and the Tiest under all leases, licenses
(to the extent assignable), occupancy agreements, concessions or other
arrangements, whether written or oral, whether now exiGtisg or entered into at any
time hereafter, whereby any person or entity agrees to pay mviiey to Borrower or
the Trust or any consideration for the use, possession or occupaticy of, or the
conducting of any business on, or any estate in, the Real Estate or tiie
Improvements or any part thereof, and all rents, income, profits, beners avails,
advantages and claims against Borrowers under any thereof (all of the feiegoing is
herein referred to collectively as the "Leases");

(vii) Plans. All rights of Borrower or the Trust, if any, to plans and
specifications, designs, drawings and other matters prepared in connection with the
Real Estate (all of the foregoing is herein called the "Plans");

(viii) Contracts for Construction or Services. All rights of Borrower and
the Trust, if any, under any contracts executed by any of them with any provider of
goods or services for or in connection with any construction undertaken on, or
services performed or to be performed in connection with, the Real Estate or the
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Improvements, including any architect's contract {all of the foregoing is herein
referred to collectively as the "Contracts for Construction");

(ix) Contracts for Sale or Financing. All rights of Borrower and the Trust,
if any, as seller or borrower under any agreement, contract, understanding or
arrangement pursuant to which the Mortgagor has, with the prior written consent of
the Mortgagee, obtained the agreement of any Person to pay or disburse any money
for the Mortgagor's sale (or borrowing on the security) of the Collateral or any part
thereof (all of the foregoing is herein referred to collectively as the "Contracts for
Sale"); and

(x) Other Property. All other property or rights of Borrower and the Trust
of any kind or character related to the Real Estate or the Improvements, and all
proceeds {ncluding insurance and condemnation proceeds) and products of any of
the foregoiiig; wpcluding all proceeds of the conversion, whether voluntary or
involuntary, of 20y of the foregoing into cash or liquidated claims. (All of the Real
Estate and the Improvements, and any other property constituting a portion of the
Collateral which is rexl estate under applicable law, is sometimes referred to
collectively herein as the "Piemises”.)

II. COVENANTS AND AGREEMENTS
OF MOPTGAGOR

Further to secure the full, timely and proper payment and performance of the
Liabilities, the Mortgagor hereby covenants and agrees with, and warrants to, the
Mortgagee as follows:

2.1. Payment of Liabilities. The Mortgagor agrees that it will pay, timely and in
the manner required in the appropriate documents or instruments, the principal of and
interest on the Loan Agreement, Notes, and all other Liabilities (includiag fees and
charges).

2.2. Payment of Taxes. Except as provided below, the Mortgagor will pay, at least
five business days before delinquent, all taxes and assessments, general or special, @0 any
and all levies, claims, charges, expenses and liens, ordinary or extraordinary, governmental
or non-governmental, statutory or otherwise, due or to become due, that may be levied,
assessed, made, imposed or charged on or against the Collateral or any property used in
connection therewith, and will pay before due any tax or other charge on the interest or
estate in lands created or represented by this Mortgage or by any of the other Related
Documents, whether levied against the Mortgagor or the Mortgagee or otherwise, and will
submit to the Mortgagee upon request all receipts showing payment of all of such taxes,
assessments and charges. Borrower shall have the right to contest any taxes, charges, or
other sums levied, imposed, assessed or claimed due by any federal, state and other
governmental agency; provided Borrower proceeds diligently in good faith to contest such
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tax, charge or other sum, Borrower shall establish such reserves as Mortgagee shall
reasonably require fo protect the Collateral, and such contest shall not impair the validity or
priority of the Iten of this Mortgage on the Collateral.

2.3. Maintenance, Repair and Restoration of Improvements; Payment of Prior
Liens. Mortgagor shall (a) promptly repair, restore or rebuild the Improvements which
may become damaged or be destroyed; (b) keep the Premises in good condition and repair,
without waste, and free from mechanics’ liens or other liens or claims for lien not expressly
subordinated to the lien hereof; (¢) pay when due any indebtedness which may be secured
by a lien or charge on the Premises superior to the lien hereof, and upon request exhibit
satisfacto:y evidence of the discharge of such prior lien to Mortgagee; (d) complete within
a reasonabletime any building or butldings now or at any time in process of erection upon
the Real Est:te; (e) comply with all requirements of law, municipal ordinances, or
restrictions of record with respect to the Premises and the use thereof;, (f) make no
alterations in the Freuiises; (g) suffer or permit no change in the general nature of the
occupancy of the Pretaises, without Mortgagee's written consent; and (h) nitiate or
acquiesce in no zoning variai'on or reclassification, without Mortgagee's written consent.

2.4. Insurance. Mortgagor shall keep the Goods, the Improvements and all other
Coliateral insured against loss or damage by fire and such other hazards as may be
reasonably requested by Mortgagee, inciuding, but not limited to, all-risk property
insurance covering, without limitation, fire, sxtended coverage, vandalism and malicious
mischief, in an amount that is not less than the replacement cost of the Improvements and
Goods without consideration for depreciation, witli an agreed upon value endorsement,
insurance against business interruption and loss of renials for such occurrences and in such
amounts as the Mortgagee may require; insurance agaiasi flood if required by the Federal
Disaster Protection Act of 1973, as amended, and reguiatiors issued thereunder;
comprehensive general public liability insurance, in an amount satisfactory to Mortgagee;
and, during construction, builder's completed value risk insurance 2gainst "all risks of
physical loss" (including collapse and transit coverage); and all oth<;-insurance commonly
or, in the judgment of Mortgagee, prudently maintained by those whose business and use of
real estate is similar to that of the Mortgagor. Mortgagor shall further provide Mortgagee
with insurance certificates evidencing that the contractor secured by Mortgage: i nerform
general contracting work on the Premises has, in full force and effect, liability and worker's
compensation insurance. All policies of insurance to be furnished hereunder shali teon
forms, companies and amounts satisfactory to Mortgagee, with standard noncontributory
mortgagee loss payee clauses attached to all policies in favor of and in form satisfactory to
Mortgagee, including a provision requiring that the coverage evidenced thereby shall not be
terminated or materially modified without thirty (30) days' prior written notice to the
Mortgagee. All policies shall further name Mortgagee as an additional insured and as a
lender loss payee. Mortgagor shall deliver all policies, including additional and renewal
policies, to Mortgagee, and, in the case of insurance about to expire, shall deliver renewal
policies not less than ten (10) days prior to their respective dates of expiration. Mortgagor
shall not take out separate insurance concurrent in form or contributing in the event of loss
with that required to be maintained hereunder unless Mortgagee is included thereon under a
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standard mortgagee clause acceptable to Mortgagee. Mortgagor shall immediately notify
Mortgagee whenever any such separate insurance is taken out and shall promptly deliver to
Mortgagee the policy or policies of such insurance.

2.5. Adjustment of Losses with Insurer and Application of Proceeds of Insurance.

(@)  Incase of loss or damage by fire or other casualty, Mortgagee is
authorized to (i) settle and adjust any claim under insurance policies which insure against
such risks, or (ii) allow Mortgagor to agree with the insurance company or companies on
the amount to be paid in regard to such loss. In either case, the Mortgagee is authorized to
collect anaissue a receipt for any such insurance money. Subject to Section 2.5(b) below,
at the optior-of the Mortgagee, such insurance proceeds may be applied in the reduction of
the Liabilities, whether due or not, or may be held by the Mortgagee and used to reimburse
Mortgagor forthe cast of the rebuilding or restoration of the Premises. In the event
Mortgagee elects 1o 2pply the insurance proceeds in reduction or satisfaction of the
Liabilities, such prepay nent shall be without penalty or premium to Mortgagor.
Irrespective of whether sucii insurance proceeds are used to reimburse Mortgagor for the
cost of said rebuilding or restoration or not, and irrespective of whether such insurance
- proceeds are or are not adequatc for such purpose, the Premises shall be so restored or
rebuilt so as to be of at least equal valve and substantially the same character as prior to
such damage or destruction. If the cozt'e{ rebuilding, repairing or restoring the Premises
can reasonably be expected to exceed the suri-of Fifty Thousand Dollars ($50,000.00), then
the Mortgagor shall obtain Mortgagee's appraval of plans and specifications for such work
before such work shall be commenced. In any case, where the insurance proceeds are
made available for rebuilding and restoration, sucki zroceeds shall be disbursed in the
manner and under the conditions that the Mortgagee miay require and upon Mortgagee -
being furnished with satisfactory evidence of the estimated sust of completion thereof and
with architect's certificates, waivers of lien, contractor's ana cubContractors' sworn
statements and other evidence of cost and payments so that Motgazee can verify that the
amounts disbursed from time to time are represented by completed-a:id in place work and
that said work is free and clear of mechanics’ lien claims. If the estimated cost of
- completion exceeds the amount of the insurance proceeds available, the Mortgagor
immediately shall, on written demand of the Mortgagee, deposit with the Mortgazee in
cash the amount of such estimated excess cost. No payment made prior to the finui
completion of the work shall exceed ninety percent (90%) of the value of the work
performed from time to time, and at all times the undisbursed balance of such proceeds
remaining in the hands of the disbursing party shall be at least sufficient to pay for the cost
of completion of the work free and clear of liens. Any surplus which may remain after
payment of such cost of building or restoration shall, at the option of the Mortgagee, be
applied on account of the Liabilities or be paid to any party entitled thereto without interest.

(b)  Any provision of this Section 2.5 to the contrary notwithstanding,
provided that (1) the insurance carrier does not deny liability as to the insured and
Mortgagor demonstrates to Mortgagee's satisfaction that Mortgagor and Borrower have the
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financial capacity (taking into account any projected receipts from the Premises and any
proceeds from applicable insurance policies) to fulfill their Liabilities and obligations
under the Loan Agreement, Notes, this Mortgage and the other Related Documents during
the process of rebuilding or restoration, (ii) no Default (as hereinafter defined) exists under
this Mortgage, (iii) the proceeds of such casualty insurance are used solely for rebuilding or
restoration and are sufficient to rebuild or restore the Premises as required hereunder (or
Mortgagor deposits any deficiency with Mortgagee or deposits a letter of credit or other
security satisfactory to Mortgagee in its absolute discretion to cover such deficiency),

(iv) the funds are released under escrow or construction funding arrangements satisfactory
to Mortgagee, (v) the rebuilding or restoration can in Mortgagees' judgment be expected to
be substariially completed within not more than six (6) months, and (vi) the casualty does
not occur av:ing the last six (6) months of the term of the Notes, Mortgagee agrees to make
such insurance proceeds available, after deducting therefrom any expenses incurred in the
collection thereaf, in accordance with the other provisions of this Section 2.5 for the
rebuilding or restoration of the Premises. Any excess proceeds remaining after completion
of the rebuilding or restoration of the Premises may be retained by Mortgagee at its option,
for application against the Liabilities as set forth above or paid to any party entitled thereto,
without interest. In addition, provided that no Default exists under this Mortgage, any
proceeds of rent loss or similar ‘nsurance shall be made available to Mortgagor to pay debt
service and operating expenses.

2.6. Stamp and Other Taxes. If the Faderal, or any state, county, local, municipal
or other, government or any subdivision of any thereof having jurisdiction, shall levy,
- assess or charge any tax (excepting therefrom anyincome tax on the Mortgagee's receipt of
interest payments on the principal portion of the ind<o*edness secured hereby), assessment
or imposition upon this Mortgage, the Liabilities, the }Nctes or any of the other Related
Documents, the interest of the Mortgagee in the Collateral, #i-any of the foregoing, or upon
the Mortgagee by reason of or as holder of any of the foregoing; or shall at any time or
times require revenue stamps to be affixed to the Loan Agreemant, Notes, this Mortgage,
or any of the other Related Documents, the Mortgagor shall pay all suck taxes and stamps
to or for the Mortgagee as they become due and payable. If any law or vegulation is
enacted or adopted permitting, authorizing or requiring any tax, assessmen. or imposition
to be levied, assessed or charged, which law or regulation prohibits the Morigzger from
paying the tax, assessment, stamp, or imposition to or for the Mortgagee, then ali sams
hereby secured shall become immediately due and payable at the option of the Mortgagee.
Thereafter, if the Mortgagor fails to make payment of all such sums within fifteen (15)
days of the Mortgagee's demand therefor, such failure shall constitute a Default (hereinafter
defined) hereunder and all sums secured hereby shall become immediately due and
payable. ‘

2.7. Effect of Extensions of Time. If the payment of the Liabilities or any part
thereof is extended or varied or if any part of any security for the payment of the Liabilities
1s released or additional security is taken, all persons now or at any time hereafter liable
therefor, or interested in the Collateral, shall be held to assent to such extension, variation,
or taking of additional security or release, and their liability and the lien and all provisions
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hereof shall continue in full force, the right of recourse against all such persons being
expressly reserved by the Mortgagee, notwithstanding such extension, variation, taking of
additional security or release.

2.8. Recorded Instruments. The Mortgagor will promptly perform and observe, or
cause to be performed or observed, all of the terms, covenants and conditions of all instru-
ments of record affecting the Collateral, noncompliance with which would affect the
security of this Mortgage or impose any duty or obligation upon Mortgagor or other
occupant of the Premises, or any part thereof, and Mortgagor shall do or cause to be done
all things necessary to preserve intact and unimpaired any and all easements, appurtenances
and other interests and rights in favor of or constituting any portion of the Premises.

2.9. Murtgagee's Performance of Defaulted Acts. In case of default herein,
Mortgagee may; it need not, make any payment or perform any act herein required of
Mortgagor in any forin and manner deemed expedient, and may, but need not, make full or
partial payments of prircipal or interest on prior encumbrances, if any, and purchase,
discharge, compromise or seitle any tax lien or other prior lien or title or claim thereof, or
redeem from any tax sale or forfeiture affecting the Premises or consent to any tax or
assessment or cure any default ¢f the Mortgagor as lessor under any of the Leases. All
monies paid for any of the purposes herein authorized and all expenses paid or incurred in
connection therewith, including attomsv< fees, and any other monies advanced by
Mortgagee in regard to any stamp tax or any Lcases or to protect the Premises and the lien
hereof, shall be added to the Liabilities, and sha!! become immediately due and payable |
without notice and with interest thereon at the Defavlt Rate (as defined in the Notes).

. Inaction of Mortgagee shall never be considered as 4 waiver of any right accruing to it on
account of any Default on the part of Mortgagor.

2.10. Mortgagee's Reliance on Tax Bills. Mortgagec-in'making any payment
hereby authorized: (a) relating to taxes and assessments, may a0 so-according to any bill,
statement or estimate procured from the appropriate public office w1 licat inquiry into the
accuracy of such bill, statement or estimate or into the validity of any taz, assessment, sale,
forfeiture, tax lien or title or claim thereof; or (b) for the purchase, discharze, compromise
or settlement of any other lien, may do so without inquiry as to the validity or.anwount of
any claim for lien which may be asserted.

2.11. Condemnation.

(a)  Mortgagor hereby assigns, transfers and sets over unto the
Mortgagee the entire proceeds of any award or any claim for damages for any of the
Premises taken or damaged under the power of eminent domain or by condemnation (the
"Condemnation Proceeds"). The Mortgagee may elect to apply the Condemnation
Proceeds upon or in reduction of the Liabilities, whether due or not, or make the
Condemnation Proceeds available for restoration or rebuilding of the Premises. In the
event Mortgagee elects to apply the Condemnation Proceeds in reduction or satisfaction of
the Liabilities, such prepayment shall be without penalty or premium to Mortgagor.
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Irrespective of whether the Condemnation Proceeds are made available for restoration or
rebuilding, and irrespective of whether the Condemnation Proceeds are adequate for such
purpose, the Premises shall be restored or rebuilt in accordance with plans and
specifications to be submitted to and approved by the Mortgagee. In the event the
Condemnation Proceeds are made available for rebuilding or restoration, the
Condemnation Proceeds shall be disbursed in the manner and under the conditions that the
Mortgagee may require and paid out in the same manner as provided in Section 2.5 hereof
for the payment of insurance proceeds toward the cost of rebuilding or restoration. In such
event, if the estimated cost to complete rebuilding or restoration exceeds the Condemnation
Proceeds, Mortgagor immediately shall, on written demand of the Mortgagee, deposit with
the Mortgagee in cash the amount of such excess cost. Any surplus which may remain
(exclusive o funds provided directly by Mortgagor, which shall be refunded to Mortgagor)
after paymer't of such cost of building or restoration shall, at the option of the Mortgagee,
be applied onaccount of the Liabilities or be paid to any party entitled thereto, without
interest.

2.12. Mortgagee's Rizht of Inspection. Mortgagee shail have the right to inspect
the Premises at all reasonabls times and access thereto shall be permitted for that purpose.

2.13. Continuing Priority. ‘The Mortgagor will: pay such fees, taxes and charges,
execute and file (at the Mortgagor's expeuse) such financing statements, obtain such
acknowledgments or consents, notify such okiigors or providers of services and materials
and do all such other acts and things as the 1/ortgagee may from time to time request to
establish and maintain a valid and perfected first 2id prior lien on and security interest in
the Collateral and to provide for payment to the Mo:(gagee directly of all cash proceeds
thereof, with the Mortgagee in possession of the Collzieral to the extent it requests;
maintain its executive office and principal place of business-at-all times at the address
shown above; keep all of its books and records relating to the Collateral on the Premises or
at such address; keep all tangible Collateral on the Real Estate ¢xcent as the Mortgagee
may otherwise consent in writing; make notations on its books and.1scerds sufficient to
enable the Mortgagee, as well as third parties, to determine the interest of the Mortgagee
hereunder; and not collect any Rents or the proceeds of any of the Leases cr Intangibles
more than thirty (30) days before the same shall be due and payable except as ta=
Mortgagee may otherwise consent in writing.

2.14. Utilities. The Mortgagor will pay all utility charges incurred in connection
with the Collateral and maintain all utility services available for use at the Premises.

2.15. Contract Maintenance; Qther Agreements; Leases.

(a)  The Mortgagor will, for the benefit of the Mortgagee, fully and
promptly keep, observe, perform and satisfy each obligation, condition, covenant, and
restriction of the Mortgagor affecting the Premises or imposed on it under any agreement
between Mortgagor and a third party relating to the Collateral or the Liabilities secured
hereby, including, without limitation, the Leases, the Contracts for Sale, the Contracts for

529946.6

-11-




UNOFFICIAL COPY"0?1018

Construction and the Intangibles (collectively, the "Third Party Agreements"), so that there
will be no default thereunder and so that the Persons (other than the Mortgagor) obligated
thereon shall be and remain at all times obligated to perform for the benefit of the
Mortgagee; and the Mortgagor will not permit to exist any condition, event or fact which
could allow or serve as a basis or justification for any such Person to avoid such
performance. Without the prior written consent of the Mortgagee, the Mortgagor shall not
(1) make or permit any termination or amendment of the rights of the Mortgagor under any
Third Party Agreement; (ii) collect rents or the proceeds of any Leases or Intangibles more
than thirty (30) days before the same shall be due and payable; (iii) modify or amend any
Leases, cancel or terminate the same or accept a surrender of the leased premises;

(iv) conseiit to the assignment or subletting of the whole or any portion of any lessee's
interest under any Lease, or grant any options to renew; or (v) in any other manner impair
Mortgagee's ignts and interest with respect to the Rents. The Mortgagor will (i) furnish
Mortgagee, wiwisten (10) days after a request by Mortgagee to do so, a written statement
containing the nanies of all lessees, terms of all Leases, including the spaces occupied and
the rentals payable thereunder; (ii) exercise within five (5) days of any demand therefor by
Mortgagee any right to request from the lessee under any Lease a certificate with respect to
the status thereof; or (iii) not.permit any Lease to become subordinate to any lien on the
Premises without the prior writt2n consent of Mortgagee and will include in each Lease a
provision whereby the tenant thereander covenants that it will not subordinate its leasehold
interest therein to any lien on the Preraises without the prior written consent of Mortgagee.
The Mortgagor shall promptly deliver to the Mviortgagee copies of any demands or notices
of default received by the Mortgagor in coniection with any Third Party Agreement and
allow the Mortgagee the right, but not the obligaton, to cure any such default. All security
or other deposits, if any, received from tenants unde: the Leases shatl, to the extent
required by applicable law or the Related Documents, e segregated and maintained in an
account satisfactory to the Mortgagee and in compliance witli the law of the state where the
Premises are located and with an institution satisfactory to ti2 Mortgagee.

(b)  Nothing in this Mortgage or in any of the othc- Related Documents
shall be construed to obligate Mortgagee, expressly or by implication, t¢ perform any of the
covenants of Mortgagor as landlord under any of the Leases assigned to Mortgagee or to
pay any sum of money or damages therein provided to be paid by the landlord, ezch and all
of which covenants and payments Mortgagor agrees to perform and pay. Unless waived by
Mortgagee, each of the Leases shall have a subordination provision in form and subsiance
reasonably satisfactory to Mortgagee, subordinating the interest of the tenants under the
Leases to this Mortgage, and all renewals, modifications, consolidations, replacements and
cxtensions hereof and shall have attornment and noncancellation clauses in form and
substance reasonably satisfactory to Mortgagee. Until all of the Liabilities and other sums
secured by this Mortgage are paid in full, Mortgagee reserves the right to require that any
Lease be made either superior to or inferior to the lien of this Mortgage.

(c)  Inthe event of the enforcement by Mortgagee of the remedies
provided for by law or by this Mortgage, the lessee under each Lease shall attom to any
person succeeding to the interest of Mortgagor as a result of such enforcement and shall
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recognize such successor in interest as landlord under such Lease without change in the
terms or other provisions thereof; provided, however, that said successor in interest shall
not be bound by any payment of rent or additional rent for more than one month in
advance, and shall not be bound by any amendment or modification to any Lease made
without the consent of Mortgagee or said successor in interest. Each lessee, upon request
by said successor in interest, shall execute and deliver an instrument or instruments
confirming such attornment.

2.16. Notify the Mortgagee of Default. The Mortgagor shall notify the Mortgagee

in writing forthwith upon learning of the occurrence of any Default hereunder, which
notice shzil describe such Default and the steps being taken by the Mortgagor with respect
thereto.

2.17. Restictions on Transfers; Assignments; Future Leases.

(@)  “The Mortgagor shall not, without first obtaining the express written
consent of Mortgagee:

(i) create, efiect or consent to or suffer or permit any conveyance,
sale, assignment, transfer, lier.. pledge, mortgage, security interest or other
encumbrance or alienation of th: Premises or any part thereof, or interest therein; or

(ii) create, effect or consent to, or suffer or permit, any sale,
assignment, transfer, lien, pledge, mortgags, security interest or other encumbrance
or alienation of all or any portion of the beieiivial interest in, or power of direction
over, the Trust;

in each case whether any such conveyance, sale, transfer, licr, piedge, mortgage, security
interest, encumbrance or alienation is effected directly, indirectly, volnntarily or
involuntarily, by operation of law or otherwise; provided, that the fsrcgoing provisions of
this Section 2.17(a) shall not apply (A) to the lien of this Mortgage or avy lien created
pursuant to the other Related Documents or (B) to the lien of current taxes and assessments
. not yet due and payable.

(b)  The Mortgagor shall not cause or permit any Rents, Leases,
Contracts for Sale or other contracts relating to the Premises to be assigned, transferred,
conveyed, pledged or disposed of to any party other than the Mortgagee without first
obtaining the express written consent of the Mortgagee to any such assignment or permit
any such assignment to occur by operation of law.

()  The Mortgagor shall not cause or permit all or any portion of or
interest in the Premises or the Improvements to be leased (that word having the same
meaning for purposes hereof as it does in the law of landlord and tenant) directly or
indirectly to any Person, except with the prior written consent of the Mortgagee and, if
granted, under Leases approved in writing by the Mortgagee.
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-13-




UNOFFICIAL COPY

2.18. Assi ent of Leases and Rents and Collections.

100210 5

(a)  All of the Mortgagor's interest in and rights under the Leases now
existing or hereafter entered into, and all of the Rents, whether now due, past due, or to
become due, and including all prepaid rents and security deposits, and all other amounts
due with respect to any of the other Collateral, are hereby absolutely, presently and
unconditionally assigned and conveyed to the Mortgagee to be applied by the Mortgagee in
payment of the Liabilities and all other sums payable under this Mortgage. Prior to the
occurrence of any monetary Default, the Mortgagor shall have a license to collect and
receive all Rents and other amounts, which license shall be terminated at the sole option of
the Mortsagee, without regard to the adequacy of its security hereunder and without notice
to or deman7 .upon the Mortgagor, upon the occurrence of any Default. It is understood
and agreed tlat peither the foregoing assignment to the Mortgagee nor the exercise by the
Mortgagee of any of its rights or remedies under Article II hereof shall be deemed to make
the Mortgagee a "moiipagee-in-possession" or otherwise responsible or liable in any
manner with respect to ‘e Collateral or the use, occupancy, enjoyment or any portion
thereof, unless and until th< 1 Mortgagee, in person or by agent, assumes actual possession
thereof. Nor shall appointmeiit of a receiver for the Collateral by any court at the request
of the Mortgagee or by agreement with the Mortgagor, or the entering into possession of
any part of the Collateral by such rcriver, be deemed to make the Mortgagee a mortgagee-
in-possession or otherwise responsible-ur liable in any manner with respect to the
Collateral or the use, occupancy, enjoyment si-operation of all or any portion thereof.
Upon the occurrence of any Default, this shall constitute a direction to and full authority to
each lessee under any Leases, each Borrower of ariy of the Leases and any other Person
obligated under any of the Collateral to pay all Reiits and other amounts to the Mortgagee
without proof of the Default relied upon. The Mortgago: hereby irrevocably authorizes
each such Person to rely upon and comply with any notice ¢: ésmand by the Mortgagee for
the payment to the Mortgagee of any Rents and other amounts fue or to become due.

(b)  The Mortgagor shall apply the Rents and oth<:araounts to the
payment of all necessary and reasonable operating costs and expenses of ihe Collateral,
debt service on the Liabilities and otherwise in compliance with the provisions of this
Mortgage.

(¢)  The Mortgagor shall at all times fully perform the obligations o the
lessor under all Leases. The Mortgagor shall at any time or from time to time, upon
request of the Mortgagee, transfer and assign to the Mortgagee in such form as may be
satisfactory to the Mortgagee, the Mortgagor's interest in the Leases, subject to and upon
the condition, however, that prior to the occurrence of any Default hereunder, the
Mortgagor shall have a license to collect and receive all Rents under such Leases upon
accrual, but not prior thereto, as set forth in paragraph (a) above.

(d)  The Mortgagee shall have the right to assign the Mortgagee's right,
title and interest in any Leases to any subsequent holder of this Mortgagee or any
participating interest therein or to any Person acquiring title to all or any part of the
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Collateral through foreclosure or otherwise. Any subsequent assignee shall have all the 021 01
rights and powers herein provided to the Mortgagee. Upon the occurrence of any Default,

the Mortgagee shall have the right to execute new leases of any part of the Collateral,

including leases that extend beyond the term of this Mortgage. The Mortgagee shall have

the authority, as the Mortgagor's attorney-in-fact, such authority being coupled with an

interest and irrevocable, to sign the name of the Mortgagor and to bind the Mortgagor on

all papers and documents relating to the operation, leasing and maintenance of the

Collateral.

2.19. Hazardous Materials. The Premises and its present use comply, and at all
times shrii.comply, with all Federal, state and local statutes, laws, ordinances, codes, rules,
regulations.orders or decrees regulating, relating to or imposing liability or standards of
conduct conCerning, any Hazardous Material now, or at any time hereafter, in effect,
including withior{ timitation, the Comprehensive Response, Compensation and Liability
Act, the Resource {siissrvation and Recovery Act and any so-called "Superfiund" or
"Superlien” law all as a.nsnded or hereafter amended (all of the foregoing are hereinafter
called the "Environmental Zsws"). Neither the Mortgagor nor, to the knowledge of
Mortgagor, any other Personias ever caused or permitted any Hazardous Material
(hereinafter defined) to be gene'ated or disposed of on, under or at the Premises or the Real
Estate or any part thereof or any othe. real property legally or beneficially owned (or any
interest or estate in real property whick s owned) or operated by the Mortgagor (including,
without limitation, any property owned by aland trust the beneficial interest in which is
owned in whole or in part by the Mortgagor}.and to the best of Mortgagor's knowledge, no
such real property has ever been used (whether b+ the Mortgagor or by any other Person) as
(i) a dump site or permanent storage site for any Hazaydous Material or (ii) a temporary
storage site for Hazardous Material.

Mortgagor hereby covenants that it will not use, generats. manufacture, produce,
store, release, discharge, or dispose of on, under or about the Pietiyizes or transport to or
from the Premises any Hazardous Materials or allow any other persGirer entity to do so.

In the event that any investigation, site monitoring, containment, ¢!ean up, removal,
restoration or other remedial work of any kind or nature (the "Remedial Work") is required
by any of the Environmental Laws in connection with, the current or future presérce,
suspected presence, release or suspected release of any Hazardous Materials in or ahout the
air, soil, ground water, surface water or soil vapor at, on, about, under or within the
Premises (or any portion thereof), Mortgagor shall within thirty (30) days after written
demand for performance thereof by Mortgagee (or such shorter period of time as may be
required under any of the Environmental Laws), commence and thereafter diligently
prosecute to completion, all the Remedial Work. The Remedial Work shall be performed
by contractors approved in advance by Mortgagee, and under the supervision of a
consulting engineer approved by Mortgagee. All costs and expenses of the Remedial Work
shall be paid by Mortgagor including, without limitation, Mortgagee's reasonable attorneys'
fees, paralegal fees and costs incurred in connection with monitoring or review of the
Remedial Work. In the event Mortgagor shall fail to timely prosecute to completion the
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Remedial Work, Mortgagee may, but shall not be required to, cause the Remedial Work to
be performed and all costs and expenses thereof, or incurred in connection therewith, shall
become part of the Liabilities.

The Mortgagor hereby indemnifies the Mortgagee and agrees to hold the Mortgagee
harmless from and against any and all losses, liabilities, damages, injuries, costs, expenses
and claims of any and every kind whatsoever paid, incurred or suffered by, or asserted
against, the Mortgagee for, with respect to, or as a direct or indirect result of| the presence
on or under, or the escape, seepage, leakage, spillage, discharge, emission or release from
the Premises or the Real Estate or any other real property owned or operated by the
Mortgage: of any Hazardous Material (including, without limitation, any losses, liabilities,
damages, 1njuries, costs, expenses or claims asserted or arising under any of the
Environmen al Laws, regardless of whether or not caused by, or within the control of, the
Mortgagor). This indemnity shall survive the reconveyance or release of the lien of this
Mortgage, the extinguishment of the lien by foreclosure or action and reconveyance or
extinguishment, or the aelivery of a deed in lieu of foreclosure.

For purposes of this Miortgage, "Hazardous Material" means and includes (i) any
crude otl, asbestos, PCBs or dicxins, or insulation or other material composed of or
containing asbestos, PCBs or dioxins, ar (ii) any hazardous, toxic or dangerous or
radioactive waste, substance or materizi 4efined as such in (or for purposes of) any of the
Environmental Laws.

2.20. Reserve for Taxes, Assessments anel Insurance. Upon the request of
Mortgagee after the occurrence of a Default, the Meitiagor covenants and agrees to pay to
the Mortgagee (or as directed by Mortgagee, to a Deposiiory) monthly until the Notes and
all of the other Liabilities have been paid in full, in additioniothe monthly payments of
principal and interest under the terms of the Notes and concurreatly therewith monthly
until the Notes are fully paid, a sum equal to taxes and assessmenisnext due upon the
Premises (all as estimated by the Mortgagee) and the premiums that wili next become due
and payable on policies of fire, rental value and other insurance coveriny the Premises
required under the terms of this Mortgage, divided by the number of months to elapse
before one month prior to the date when such taxes, assessments and insuranc< rsemiums
will become due and payable, such sums to be held by the Mortgagee or the Depesitory, if
any, without interest accruing thereon, to pay cach of the said items.

All payments described above in this Section 2.20 shall be paid by the Mortgagor
each month in a single payment to be applied by the Mortgagee or the Depository, if any, to
the foregoing items in such order as the Mortgagee shall elect in its sole discretion.

The Mortgagor shall also pay to the Mortgagee, at least 30 days prior to the due
date of any taxes, assessments or insurance premiums levied on, against or with respect to
the Premises, such additional amount as may be necessary to provide the Mortgagee or the
Depository, if any, with sufficient funds to pay any such tax, assessment and insurance
premiums under this Section 2.20 at least 30 days in advance of the due date thereof. The
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Mortgagor's failure timely to make any payments required under this Section 2.20 shall be
a Default under this Mortgage.

The Mortgagee or the Depository, if any, shall, within twenty (20) days of receipt
from the Mortgagor of a written request therefor together with such supporting
documentation as the Mortgagee may reasonably require (including, without limitation,
official tax bills or statements for insurance premiums), cause proper amounts to be
withdrawn from the applicable depository account and paid directly to the appropriate tax
collecting authority or insurer. Even though the Mortgagor may have made all appropriate
payments to the Mortgagee or the Depository, if any, as required by this Mortgage, the
Mortgage: shall nevertheless have full and sole responsibility at all times to cause all taxes,
assessmenis-and insurance premiums to be fully and timely paid, and the Mortgagee or any
Depository saa.l have no responsibility or obligation of any kind with respect thereto

- except with respect to payments required to be made by the Mortgagor hereunder for which

the Mortgagee or the Depository, if any, has received funds to cover such payments in full
and all statements, invoiess, reports or other materials necessary to make such payments,
all not less than thirty (30)-days prior to the deadline for any such payment. If at any time
the funds so held by the Mor:gagee shall be insufficient to cover the full amount of all
taxes, assessments and insurance premiums then accrued (as estimated by the Mortgagee)
with respect to the then-current twilve-month period, the Mortgagor shall, within ten (10)
days after receipt of notice thereof fron (ne Mortgagee or the Depository, if any, deposit
with the Mortgagee or the Depository, if any; cuch additional funds as may be necessary to
remove the deficiency. Failure to do so witain such 10-day period shall be a Default
hereunder and all sums hereby secured shall iminiediately become due and payable at the
option of the Mortgagee. In the event of a Default herzunder or if the Premises are sold
under foreclosure or are otherwise acquired by the Mcrtyagee, accumulations under this
Section 2.20 may be applied to the Liabilities in such order st application as the Mortgagee
may elect in its sole discretion. Any Depository hereunder shall not be liable for any act or
omission performed in good faith or pursuant to the direction of a0y party hereto, but shall
be liable only for its gross negligence or willful misconduct.

2.21. Governmental Requirements; Utilities. The Mortgagor will it ail times fully
comply with, and cause the Collateral and the use and condition thereof fully to zumply
with, all federal, state, county, municipal, local and other governmental statutes;
ordinances, requirements, regulations, rules, orders and decrees of any kind whatsoéver
that apply or relate to the Mortgagor or the Collateral or the use thereof, and will observe
and comply with all conditions and requirements necessary to preserve and extend any and
all rights, licenses, permits, privileges, franchises and concessions (including, without
limitation, those relating to land use and development, landmark preservation,
construction, access, water rights and use, noise and pollution) which are applicable to the
Mortgagor or have been granted for the Collateral or the use thereof. The Mortgagor will
pay all utility charges incurred in connection with the Collateral and maintain all utility
services available for use at the Premises.

520946.6
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Il. DEFAULT; REMEDIES

3.1. Defaults. Each of the following shall constitute a default ("Default™)
hereunder:

(a) The occurrence of an Event of Default under the terms and
provisions of the Loan Agreement; or

(b)  Non-compliance by Trustee or Borrower with, or failure by Trustee
or Borrower to pay or perform, any obligation, covenant, condition or agreement contained
herein orin the Loan Agreement, Notes, or in any other Related Document (other than any
non-compliance or failure which constitutes a default under Section 3.1(a) or 3.1(c)) and
continuance of such non-compliance or failure for three (3) days after the occurrence
thereof with r<epcst to any monetary default under this Mortgage, the Loan Agreement,
Notes, or any other P.elated Document, or for fifteen (15) days after written notice thereof
to the Mortgagor from: tne Mortgagee with respect to any non-monetary default under this
Mortgage, the Loan Agree:nent. the Notes or any other Related Document; or

(c) Any represeiitation or warranty made by or on behalf of Mortgagor to

- Mortgagee contained herein shall preva to have been false or misleading as of the time

such representation or warranty was 1zacfe and Mortgagee notifies Mortgagor thereof in
writing; or

(d) A default by the Mortgagoroccurs under the terms of any of the
Leases or under any other Third Party Agreement and any such default continues for more
than the applicable period of grace, if any, therein set {orth; or

(¢)  The occurrence of any of the following: 1) the Mortgagor,
Borrower, John Apostolou (“Guarantor”) or any other guaranto: ¢f the Liabilities shall file
a petition seeking relief under the United States Bankruptcy Code, i1 U.S.C. § 101 et seq.
(the "Bankruptcy Code") or any similar law, state or Federal, whether now or hereafter -
existing, or any answer admitting insolvency or inability to pay its debts, cr fa’l to obtain a
vacation or stay of involuntary proceedings within forty-five (45) days, as hersinater
provided; or (ii) an order for relief shall be entered in an involuntary case againsi {2
Mortgagor, Borrower, Guarantor, or any other guarantor, or a trustee or a receiver s'1a)l be
appointed for the Mortgagor, Borrower, Guarantor or any other guarantor of the Liabilities,
or for all of the property of Mortgagor, Borrower, Guarantor, or any other guarantor of the
Liabilities, or the major part thereof, in any involuntary proceeding, or any court shall have
taken jurisdiction of the property of the Mortgagor, Borrower, Guarantor, or any other
guarantor of the Liabilities, or the major part thereof, in any voluntary or involuntary
proceeding for the reorganization, dissolution, liquidation or winding up of the Mortgagor,
Borrower, Borrower or any other Borrower of the Liabilities, and such trustee or receiver
shall not be discharged or such jurisdiction relinquished or vacated or stayed on appeal or
otherwise stayed within forty-five (45) days; or (iii) the Mortgagor, Borrower, Guarantor,
or any other guarantor of the Liabilities, shall make an assignment for the benefit of
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creditors, or shall admit in writing its inability to pay its debts generally as they become
due, or shall consent to the appointment of a receiver or trustee or liquidator of all or a
major part of its property; or (iv) the Mortgagor, Borrower, Guarantor, or any other
guarantor of the Liabilities is formally charged under a Federal or state law, for which
forfeiture of the Premises is a potential penalty; or

3.2, Acceleration. Upon the occurrence of any Defauit, the entire indebtedness
evidenced by the Loan Agreement, Notes, and all other Liabilities, together with interest
thereon at the Default Rate (as defined in the Loan Agreement) shall, notwithstanding any
provisions of the Loan Agreement, the Notes or the other Related Documents, at once, at
the optior of the Mortgagee, become immediately due and payable without demand or
notice of any-kind to the Mortgagor or any other Person. Further, in the event Mortgagee
shall be or biccme entitled to, or shall, accelerate the indebtedness secured hereby,
Mortgagee shail kiave the right, at Mortgagor's expense, to conduct an environmental audit,
review and assessmeit of the Premises and Mortgagor hereby consents to Mortgagee and
its representatives entering upon the Premises for such purpose. The scope of such
environmental audit, revierv and assessment shall be determined by Mortgagee.

3.3. Foreclosure; Experise of Litigation. Upon the occurrence of any Default,
Mortgagee shall have the right immexiately to foreclose this Mortgage. In any civil action
to foreclose the lien hereof, there shail s allowed and included as Liabilities in the order or
judgment for sale all expenditures and experses which may be paid or incurred by or on
behalf of Mortgagee for attorneys' fees, appiaiser's fees, outlays for documentary and
expert evidence, stenographers’ charges, publicatizn costs and costs (which may be
estimated as to items to be expended after entry of thie order or judgment) of procuring all
such abstracts of title, title searches and examinations; ti‘le insurance policies, and similar
data and assurances with respect to title as Mortgagee may ccem reasonably necessary
either to prosecute such civil actions or to evidence to bidders ¢ any sale which may be

* held pursuant to such order or judgment the true condition of the iitle to or the value of the

Collateral. All expenditures and expenses of the nature in this Sectivi 3.3 mentioned, and
such expenses and fees as may be incurred in the protection of the Collateral and
maintenance of the lien of this Mortgage, including the fees of any attorney/ enployed by
Mortgagee in any litigation or proceeding affecting this Mortgage, the Loan Agrzcment,
Notes, or the other Liabilities, including probate, bankruptcy and appellate proccedings, or
in preparation for the commencement or defense of any proceeding of threatened civi!
actions or proceeding shall be immediately due and payable by Mortgagor, with interest
thereon at the Default Rate, and shall be secured by this Mortgage.

3.4. Application of Proceeds of Foreclosure Sale. The proceeds of any foreclosure
sale of the Premises shall be distributed and applied in the following order of priority:
first, on account of all costs and expenses incident to the foreclosure proceedings,
including all such items as are mentioned in Section 3.3 hereof: second, all other items
which may under the terms hereof constitute Liabilities other than the Liabilities evidenced
by the Loan Agreement, Notes, with interest thereon as herein provided; third, all principal

529946.6

-19-




UNOFFICIAL COPY
10021018

and interest remaining unpaid on the Notes; and fourth, any overplus to Mortgagor, its
successors or assigns, as their rights may appear.

3.5. Appointment of Receiver. Upon, or at any time after the filing of a complaint
to foreclose this Mortgage, upon written notice to Mortgagor, the court in which such
complaint is filed may appoint a receiver of the Premises. Such appointment may be made
either before or after sale, without regard to the solvency or insolvency of Mortgagor at the
time of application for such receiver and without regard to the then value of the Premises
or whether the same shall be then occupied as a homestead or not and the Mortgagee
hereunder or any holder of the Notes may be appointed as such receiver. Such receiver
shall have power to collect the rents, issues and profits of the Premises during the pendency
of such forezlosure suit and during the full statutory period of redemption, whether there be
redemption or 0t, as well as during any further times when Mortgagor, except:for the
intervention of such receiver, would be entitled to collect such rents, issues and profits, and
all other powers which. may be necessary or are usual in such cases for the protection,
possession, control, raaiagement and operation of the Premises during the whole of said
period. The court from tirie to time may authorize the receiver to apply the net income in
his hands in payment in whol¢ or in part of: (a) the Liabilities, or by any judgment or order
foreclosing this Mortgage, or ary tax, special assessment or other lien which may be or
become superior to the lien hereof or of such decree, provided such application is made
prior to foreclosure sale; and (b) the de{ziency in case of a sale and deficiency.

3.6. Mortgagee's Right of Possession in Case of Default. In any case in which
under the provisions of this Mortgage, Mortgagce has a right to institute foreclosure
proceedings, whether before or after the Liabilities secured hereby are declared to be
immediately due, or whether before or after the instituacn of legal proceedings to foreclose
the lien hereof or before or after sale thereunder, forthwith, upen demand of Mortgagee,
Mortgagor shall surrender to Mortgagee and Mortgagee shail be entitled to take actual
possession of the Premises or any part thereof personally, or by'its ~gents or attorneys, as
for condition broken. In such event Mortgagee in its discretion may, in-accordance with
law, enter upon and take and maintain possession of all or any part of ths Premises,
together with all documents, books, records, papers and accounts of Mortgago- or then
owner of the Premises relating thereto, and may exclude Mortgagor, its agents o-servants,
wholly therefrom and may as attorney in fact or agent of Mortgagor, or in its owi 1iame as
Mortgagee and under the powers herein granted, hold, operate, manage and control ¢
Premises and conduct the business, if any, thereof, either personally or by its agents, and
with full power to use such measures, legal or equitable, as in its discretion or in the
discretion of its successors or assigns may be deemed proper or necessary to enforce the
payment or security of the avails, rents, issues, and profits of the Premises, including
actions for the recovery of rent, actions in forcible detainer and actions in distress for rent,
and with full power to: (a) cancel or terminate any Lease or sublease for any cause or on
any ground which would entitle Mortgagor to cancel the same; (b) elect to disaffirm any
Lease or sublease which is then subordinate to the lien hereof; () extend or modify any
Leases and to make new Leases, which extensions, modifications and new Leases may
provide for terms to expire, or for options to lessees to extend or renew terms to expire,
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beyond the maturity date of Liabilities and beyond the date of the issuance of a deed or
deeds to a purchaser or purchasers at a foreclosure sale, it being understood and agreed that
any such Leases, and the options or other such provisions to be contained therein, shall be
binding upon Mortgagor and all persons whose interests in the Premises are subject to the
lien hereof and upon the purchaser or purchasers at any foreclosure sale, notwithstanding
any redemption from a foreclosure of this Mortgage, discharge of the Liabilities,
satisfaction of any foreclosure decree, or issuance of any certificate of sale or deed to any
purchaser; (d) make all necessary or proper repairs, decorating, renewals, replacements,
alterations, additions, betterments and improvements to the Premises as Mortgagee may
deem appropriate; (€) insure and reinsure the same and all risks incidental to Mortgagee's
possessio:i, operation and management thereof; and (f) receive all of such Rents and
proceeds, nezeby granting full power and authority to exercise each and every of the rights,
privileges ard nowers herein granted at any and all times hereafter, without prior notice to
Mortgagor.

3.7. Application of Income Received by Mortgagee. Mortgagee, in the exercise of
the rights and powers confzized herein, shall have full power to use and apply the Rents
and proceeds of the Premises 1o the payment of or on account of the following, in such
order as Mortgagee may reasonably determine:

(a)  tothe payment o the operating expenses of the Premises, including
the cost to manage and lease the Premises (which shall include appropriate compensation
to Mortgagee and its agent or agents, if management be delegated to an agent or agents),
establishing claims for damages, if any, and presiiams on insurance hereinabove
authorized;

(b)  to the payment of taxes and special assezsments now due or which
may hereafter become due on the Premises;

(©)  tothe payment of all repairs, replacements, ziiciziions, additions,

~ betterments, and improvements of the Premises and of placing the Premises in such
condition as will, in the judgment of Mortgagee, make it readily marketablé ard rentable;
and

(d)  to the payment of any of the Liabilities or any deficiency which may
result from any foreclosure sale.

3.8. Performance of Third Party Agreements. The Mortgagee may, in its sole
discretion at any time after the occurrence of a Default (or prior thereto if so provided
elsewhere in this Mortgage), notify any Person obligated to the Mortgagor under or with
respect to any Third Party Agreements of the existence of a Default, require that
performance be made directly to the Mortgagee at the Mortgagor's expense, advance such
sums as are necessary or appropriate to satisfy the Mortgagor's obligations thereunder and
exercise, on behalf of the Mortgagor, any and all rights of the Mortgagor under the Third
Party Agreements as the Mortgagee, in its sole discretion, deems necessary or appropriate;
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and the Mortgagor agrees to cooperate with the Mortgagee in all ways reasonably requested
by the Mortgagee (including the giving of any notices requested by, or joining in any
notices given by, the Mortgagee) to accomplish the foregoing.

3.9.  Relief from Automatic Stay. Mortgagor hereby agrees that, in
consideration of the recitals and mutual covenants contained herein, and for other good and
valuable consideration, including the forbearance of Mortgagee from exercising its rights
and remedies otherwise available to it under the Loan Agreement, Notes, this Mortgage
and the other Related Documents, the receipt and sufficiency of which are hereby
acknowledged, in the event Mortgagor, Borrower or Borrower shall (i) file with any bank-
ruptey coust of competent jurisdiction or be the subject of any petition under the
Bankruptcy Code, (ii) be the subject of any order for relief issued under the Bankruptcy
Code, (ii1) fite or be the subject of any petition seeking any reorganization, arrangement,
composition, eagiustment, liquidation, dissolution, or similar relief under any present or
future federal or siar< st or law relating to bankruptcy, insolvency, or other relief for
debtors, (iv) have sought.or consented to or acquiesced in the appointment of any trustee,
receiver, conservator, or liguidator, or (v) be the subject of any order, judgment, or decree
entered by any court of competent jurisdiction approving a petition filed against such party
for any reorganization, arrangetaent, composition, readjustment, liquidation, dissolution, or
similar relief under any present or futire federal or state act or law relating to bankruptcy,
insolvency, or relief for debtors, then, suliect to court approval, Mortgagee shall thereupon
be entitled and Mortgagor irrevocably conseiz to relief from any automatic stay imposed
by Section 362 of the Bankruptcy Code, or etherwise, on or against the exercise of the
rights and remedies otherwise available to Mortgzgee as provided in the Loan Agreement,
Notes, this Mortgage and the other Related Docunieats and as otherwise provided by law,
and Mortgagor hereby irrevocably waives its right to ¢biect to such relief.

3.10. Rights Cumulative. No right, power or remedy-bzrein conferred upon or
reserved to Mortgagee is intended to be exclusive of any other fignt, power or remedy, and
each right, power and remedy herein conferred upon the Mortgagee s camulative and in
addition to every other right, power or remedy, express or implied, given'now or hereafter
existing, at law or in equity, and each and every right, power and remedy Ferein set forth or
otherwise so existing may be exercised from time to time as often and in such-order as may
be deemed expedient by the Mortgagee, and the exercise or the beginning of the exercise of
one right, power or remedy shall not be a waiver of the right to exercise at the sarie e or
thereafter any other right, power or remedy, and no delay or omission of the Mortgagee in
the exercise of any right, power or remedy accruing hereunder or arising otherwise shall
impair any such right, power or remedy, or be construed to be a waiver of any Default or
acquiescence therein.

IV.GENERAL

4.1. Release upon Payment and Discharge of Mortgagor's Obligations. Mortgagee

shall release this Mortgage and the lien thereof by proper instrument upon payment and
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discharge of the Liabilities and upon payment of any reasonable fees and expenses of
Mortgagee for the execution of such release.

4.2. Giving of Notice. Any notice, demand or other communication required or
permitted hereunder shall be in writing and shall be deemed to be given if and when
personally delivered, or on the second business day after being deposited in the United
States registered or certified mail, postage prepaid, and (i) if to the Borrower, addressed to
it at the address shown above; (ii) if to the Land Trustee, addressed to it at its address
shown above; and (iit) if to the Mortgagee, addressed to it at its address shown above, or at
such other place as any party hereto may by notice in writing designate as a place for
service of inotice, shall constitute service of notice hereunder.

4.3. Waiver of Notice. No action for the enforcement of the lien or of any
provision herecfshall be subject to any defense which would not be good and available to
the party interposing same in an action at law upon the Liabilities hereby secured.

4.4. Waiver of Staiutory Rights. Mortgagor shall not apply for or avail itself of
any appraisal, valuation, stay; extension or exemption laws, or any so-called "Moratorium
Laws," now existing or hereafter enacted, in order to prevent or hinder the enforcement or
foreclosure of this Mortgage, but herchy waives the benefit of such laws. Mortgagor, for
itself, and all who may claim through <: zinder it, waives any and all right to have the
property and estates comprising the Colluter:l marshalled upon any foreclosure of the lien
hereof and agrees that any court having jurisdiction to foreclose such lien may order the
Collateral sold as an entirety. Mortgagor does hcréby expressly waive any and all rights of
redemption from any order, judgment or decree of fureclosure of this Mortgage on behalf
of Mortgagor and each and every person acquiring any iriterest in or title to the Collateral
subsequent to the date of this Mortgage. Mortgagor does heveby further expressly waive,
to the extent now or hereafter permitted by law, all rights of reirstatement of this Mortgage
pursuant to Section 1602 of the Illinois Mortgage Foreclosure Lav/-735ILCS 5/15 1101 et
seq. (the "Act").

4.5. Compliance with Illinois Mortgage Foreclosure Law. In the «vent that any
provision of this Mortgage shall be inconsistent with any provision of the Act it
provisions of the Act shall take precedence over the provisions of this Mortgage; bt shall
not invalidate or render unenforceable any other provision of this Mortgage that car ve
construed in a manner consistent with the Act. If any provision of this Mortgage shall
grant to Mortgagee any rights or remedies upon any Default by the Mortgagor which are
more limited than the rights that would otherwise be vested in Mortgagee under the Act in
the absence of said provision, Mortgagee shall be vested with the rights granted in the Act
to the full extent permitted by law. Without limiting the generality of the foregoing, all
expenses incurred by Mortgagee to the extent reimbursable under Sections 1510 or 1512 of
the Act, whether incurred before or after any decree or judgment of foreclosure, and
whether enumerated in Section 2.6 of this Mortgage, shall be added to the Liabilities
secured by this Mortgage or by the judgment of foreclosure,
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4.6. Security Agreement; Fixture Filing. In the event of a Defanlt under this
Mortgage, the Mortgagee, pursuant to the appropriate provisions of the UCC, shall have
the option of proceeding as to both real property and personal property in accordance with
its rights and remedies with respect to the real property, in which event the default
provisions of the UCC shall not apply. The parties agree that, in the event the Mortgagee
shall elect to proceed with respect to the personal property Collateral securing the
Liabilities separately from the real property, ten (10) days notice of the sale of the personal
property Collateral shall be reasonable notice. The reasonable expenses of retaking,
holding, preparing for sale, selling and the like incurred by the Mortgagee shall include, but
not be limited to, reasonable attorneys' fees and legal expenses incurred by Mortgagee.

The Mortgagor agrees that, without the written consent of the Mortgagee, the Mortgagor
will not remave or permit to be removed from the Premises any of the Goods or other
personal prope'ty or fixtures securing the Liabilities except that so long as no Default has
occurred and i5_zentinuing, Mortgagor shall be permitted to sell or otherwise dispose of
such property when sizsolete, worn out, inadequate, unserviceable or unnecessary for use in
the operation of the Preinises, upon replacing the same or substituting for the same other
property at least equal in vaive to the initial value to that disposed of and in such a manner
so that said other property sbil be subject to the security interest created hereby and so that
the security interest of the Mortzagce shall always be perfected and first in priority, it being
expressly understood and agreed that all replacements, substitutions and additions to the
property securing the Liabilities shall b¢ and become immediately subject to the security
interest of this Mortgage and covered herebv.~The Mortgagor shall, from time to time, on
request of the Mortgagee, deliver to the Moitzazgee in reasonable detail an inventory of the
Goods and other personal property securing the Liabilities. The Mortgagor covenants and
represents that the Goods and all other personal proger:v securing the Liabilities now are,
and that all replacements thereof, substitutions therefo? or additions thereto, unless the
Mortgagee otherwise consents, will be free and clear of liens, encumbrances or security
interest of others.

4.7. Filing and Recording Fees. Mortgagor will pay all filia 1, registration or
recording fees, and all expenses incident to the execution and acknowlad gment of this
Mortgage and all Federal, state, county, and municipal taxes, and other tax:s, cuties,
imposts, assessments and charges arising out of or in connection with the execation and
delivery of the Loan Agreement, Notes, this Mortgage and any other Related Documents.

4.8. No Liability on Mortgagee. Notwithstanding anything contained herein, the
Mortgagee shall not be obligated to perform or discharge, and does not hereby undertake to
perform or discharge, any obligation, duty or liability of the Mortgagor, whether hereunder,
under any of the Third Party Agreements or otherwise, and the Mortgagor shall and does
hereby agree to indemnify against and hold the Mortgagee harmless of and from: any and
all liabilities, losses or damages which the Mortgagee may incur or pay under or with
respect to any of the Collateral or under or by reason of its exercise of rights hereunder; and
any and all claims and demands whatsoever which may be asserted against the Mortgagee
by reason of any alleged obligations or undertakings on its part to perform or discharge any
of the terms, covenants or agreements contained in any of the Collateral or in any of the
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contracts, documents or instruments evidencing or creating any of the Collateral. The
Mortgagee shall not have responsibility for the control, care, management or repair of the
Premises or be responsible or liable for any negligence in the management, operation,
upkeep, repair or control of the Premises resulting in loss, injury or death to any lessee,
licensee, employee, stranger or other Person. No liability shall be enforced or asserted
against the Mortgagee in its exercise of the powers granted to it under this Mortgage, and
the Mortgagor expressly waives and releases any such liability. Should the Mortgagee
incur any such liability, loss or damage under any of the Third Party Agreements or under
or by reason hereof, or in the defense of any claims or demands, the Mortgagor agrees to
reimburse the Mortgagee immediately upon demand for the full amount thereof, including
costs, exponses and attorneys' fees. ‘

4.9. (Srccessors. This Mortgage, and all provisions hereof, shall extend to and be
binding upon Me:tgagor and its successors, grantees and assigns, any subsequent owner or
owners of the Premisce and all persons claiming under or through Mortgagor, and the word
"Mortgagor" when us=d herein shall include all such persons and all persons liable for the
payment of the indebtedness or any part thereof, whether or not such persons shall have
exccuted this Mortgage. Theword "Mortgagee” when used herein shall include the
successors and assigns of the Mortgagee named herein, and the holder or holders, from

time to time, of the Liabilities secures hereby.

4.10. Severability. In the event one o more of the provisions contained in this
Mortgage or the Notes secured hereby or any other Related Documents shall for any reason
be held to be invalid, illegal or unenforceable in-any respect, such invalidity, illegality or
unenforceability shall, at the option of the Mortgages, 1ot affect any other provision of this
Mortgage, and this Mortgage shall be construed as if sich invalid, 1llegal or unenforceable
provision had never been contained herein or therein.

4.11. No Offset. No offset or claim that Mortgagor now {izs or may have in the
future against Mortgagee shall relieve Mortgagor from paying any aoiounts due under the
Notes secured hereby or from performing any other obligations contaired herein or secured
hereby.

4.12. No Reliance by Others on the Premises. Mortgagor shall not by actor
omission permit any building or other improvement on the Premises not subject to the lien
of this Mortgage to rely on the Premises or any part thereof or any interest therein to fulfill
any municipal or governmental requirement, and Mortgagor hereby assigns to Mortgagee
any and all rights to give consent for all or any portion of the Premises or any interest
therein to be used. Similarly, no building or other improvement on the Premises shall rely
on any premises not subject to the lien of this Mortgage or any interest therein to fulfill any
governmental or municipal requirement. Mortgagor shall not by act or omission impair the
integrity of the Premises as zoned, Any act or omission by Mortgagor which would result
in a violation of any of the provisions of this Section 4.12 shall be void.
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4.13. No Merger. It being the desire and intention of the parties hereto that this
Mortgage and the lien hereof do not merge in fee simple title to the Premises, it is hereby
understood and agreed that should the Mortgagee acquire any additional or other interests
in or to the Premises or the ownership thereof, then, unless a contrary intent is manifested
by the Mortgagee as evidenced by an express statement to that effect in an appropriate
document duly recorded, this Mortgage and the lien hereof shall not merge in the fee
simple title, toward the end that this Mortgage may be foreclosed as if owned by a stranger
to the fee simple title.

4.14. Mortgagee Not a Joint Venturer or Partner. The Mortgagor and the
Mortgages acknowledge and agree that in no event shall the Mortgagee be deemed to be a
partner or joint venturer with the Trust and the Borrower or with either of them. Without
limitation of thz foregoing, the Mortgagee shall not be deemed to be such a partner or joint
venturer on accornt of its becoming a mortgagee in possession or exercising any rights
pursuant to this Moitzage or pursuant to any other instrument or document evidencing or
securing any of the Liat1lities secured hereby, or otherwise.

4.15. The Loan Agrezment, Notes and other Related Documents.

(@  The Mortgagor covenants that it will timely and fully perform and
satisfy all the terms, covenants and céniidions of this Mortgage, the Loan Agreement,
Notes, and all of the other Related Docutaents.

4.16. No Property Manager's Lien, Any rroperty management agreement for or
relating to all or any part of the Premises, whether now in effect or entered into hereafier by
the Trust or the Borrower or any agent of either of theia, with a property manager shall
contain a "no lien" provision whereby the property manager iorsver and unconditionally
waives and releases any and all mechanics' lien rights and claims that it or anyone claiming
through or under it may have at any time pursuant to any statute oi law. Such property
management agreement or a short form thereof including such waivé - skall, at the
Mortgagee's request, be recorded with the Office of the Recorder of Deeds for the county in
which the Premises are located. In addition, the Mortgagor shall cause the proverty
manager to enter into a subordination agreement with the Mortgagee, in recordabis form,
whereby the property manager subordinates its present and future lien rights and t"iose of
any party claiming by, through or under it, to the lien of this Mortgage. The Mortgaze:'s
failure to cause any of the foregoing to occur shall constitute a Default under this
Mortgage.

4.17. Goveming Law. The creation of the Mortgage, the perfection of the lien or
security interest in the Premises, and the rights and remedies of Mortgagee with respect to
the Premises, as provided herein and by the laws of the State in which the Premises are
located, shall be governed by and construed in accordance with the internal laws of the
state in which the Premises are located without regard to principles of conflicts of laws.
Otherwise, the Loan Agreement, Notes, the other Related Documents, and all other
obligations of Mortgagor shall be governed by and construed in accordance with the
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internal laws of the State of Illinois without regard to principles of conflicts of law, such
state being the state where such documents were delivered and accepted.

4.18. Miscellaneous.

(8)  The Borrower represents that the proceeds of the Loans will not be
used for the purchase of registered equity securities within the purview of Regulation G
issued by the Board of Governors of the Federal Reserve System.

(b)  Mortgagor on written request of the Mortgagee will furnish a signed
statement-of the amount of the Liabilities and whether or not any Default then exists
hereunaer ard specifying the nature of such Default or Defaults.

\&} ~. Mortgagee shall have the right at its option to foreclose this
Mortgage subject o tiiz rights of any tenant or tenants under the Leases and the failure to
make any such tenant o tenants a party defendant to any such civil action or to foreclose
their rights will not be asse:ied by the Mortgagor as a defense in any civil action instituted
to collect the Liabilities, or ariy part thereof or any deficiency remaining unpaid after
foreclosure and sale of the Coll:teral, any statute or rule of law at any time existing to the
contrary notwithstanding.

(d)  Atthe option of the Maitgagee, this Mortgage shall become subject
and subordinate, in whole or in part (but not with respect to priority of entitlement to
insurance proceeds or any award in condemnatiso) to any and all of the Leases upon the
execution by Mortgagee and recording or registernig thereof, at any time hereafter, in the
office wherein this Mortgage was recorded or registercd. of a unilateral declaration to that
effect.

(e)  Borrower represents and warrants that (i) the proceeds of the Loans
secured by this Mortgage will be used for the purposes specified in 615 1LCS 205/4(c), and
~ that the principal obligation secured hereby constitutes a "business loarn" within the
purview of said paragraph, and (ii) the Loans are loans secured by a mortg: ge on real estate
which comes within the purview of Section 4( 1)(1) of said paragraph.

H Mortgagor represents and warrants, that if the disclosure
requirements of the Illinois Responsible Property Transfer Act ("RPTA") apply to the loan
transaction contemplated by this Mortgage, Mortgagor agrees to comply with RPTA and to
timely execute and deliver to Mortgagee such disclosure documents as may be required by
RPTA. Mortgagor agrees to place of record simultaneously with the recording of this
Mortgage, any disclosure statement furnished to Mortgagee pursuant to this paragraph and
also file simultaneously therewith a true and correct copy of said disclosure statement with
the Illinois Environmental Protection Agency.

4.19.  WAIVER OF JURY TRIAL. MORTGAGOR (i) WAIVES ANY
RIGHT TO TRIAL BY JURY IN ANY ACTION TO ENFORCE OR DEFEND ANY
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MATTER ARISING FROM OR RELATED TO THIS MORTGAGE, THE LOAN
AGREEMENT, NOTES, OR ANY OF THE OTHER RELATED DOCUMENTS; (ii)
IRREVOCABLY SUBMITS TO THE JURISDICTION OF ANY STATE OR FEDERAL
COURT LOCATED IN COOK COUNTY, ILLINOIS, OVER ANY ACTION OR
PROCEEDING TO ENFORCE OR DEFEND ANY MATTER ARISING FROM OR
RELATED TO THIS MORTGAGE, THE LOAN AGREEMENT, NOTES, OR ANY OF
THE OTHER RELATED DOCUMENTS; (iii) IRREVOCABLY WAIV ES, TO THE
FULLEST EXTENT MORTGAGOR MAY EFFECTIVELY DO SO, THE DEFENSE OF
AN INCONVENIENT FORUM TO THE MAINTENANCE OF ANY SUCH ACTION
OR PROCEEDING; (iv) AGREES THAT A FINAL JUDGMENT IN ANY SUCH
ACTION-OR PROCEEDING SHALL BE CONCLUSIVE AND MAY BE ENFORCED
IN ANY GFHER JURISDICTION BY SUIT ON THE JUDGMENT OR IN ANY OTHER
MANNER FROVIDED BY LAW; AND (v) AGREES NOT TO INSTITUTE ANY
LEGAL ACTIOM OR PROCEEDING AGAINST MORTGAGEE OR ANY OF
MORTGAGEE'S DIRFCTORS, OFFICERS, EMPLOYEES, AGENTS OR PROPERTY,
CONCERNING ANY MATTER ARISING OUT OF OR RELATING TO THIS
MORTGAGE, THE LOAM AGREEMENT, NOTES, OR ANY OF THE OTHER
RELATED DOCUMENTS ¥ ANY COURT OTHER THAN ONE LOCATED IN COOK
COUNTY, ILLINOIS. MORTGAGOR WAIVES PERSONAL SERVICE OF THE
SUMMONS AND COMPLAINT, OR OTHER PROCESS OR PAPERS ISSUED IN ANY
ACTION OR PROCEEDING TO ENFOXCE OR DEFEND ANY MATTER ARISING
FROM OR RELATED TO THIS MORTGASGE, THE LOAN AGREEMENT, NOTES,
OR ANY OF THE OTHER RELATED DOCIJMENTS, AND AGREES THAT SERVICE
OF SUCH SUMMONS AND COMPLAINT, GX OTHER PROCESS OR PAPERS MAY
BE MADE BY REGISTERED OR CERTIFIED M AL, ADDRESSED TO MORTGAGOR
AT THE ADDRESS OF MORTGAGOR SET FORTIi AROVE. SHOULD
MORTGAGOR FAIL TO APPEAR OR ANSWER ANY S MONS, COMPLAINT,
PROCESS OR PAPERS SO SERVED WITHIN THIRTY (SOYDAYS AFTER THE
MAILING THEREOQF, IT SHALL BE DEEMED IN DEFAULT 4D AN ORDER
AND/OR JUDGMENT MAY BE ENTERED AGAINST IT AS DE{/iANDED OR
PRAYED FOR IN SUCH SUMMONS, COMPLAINT, PROCESS OF PAPERS,
NOTHING IN THIS SECTION 4.19 SHALL AFFECT OR IMPAIR MORTG AGEE'S
RIGHT TO SERVE LEGAL PROCESS IN ANY MANNER PERMITTED BY ©AW OR
BENEFICIARY'S RIGHT TO BRING ANY ACTION OR PROCEEDING AGATNST
MORTGAGOR OR ITS PROPERTY IN THE COURTS OF ANY OTHER
JURISDICTION,

4.20. Land Trustee: Exculpation and Authority.

(@)  This Mortgage is executed by the Trust not individually or
personally, but solely as trustee as aforesaid, in the exercise of the power and authority
conferred upon and vested in it as such trustee, and it is expressly understood and agreed
that nothing herein contained shall be construed as creating any liability on the Trust
personally to pay the Notes or any interest that may accrue thereon or any of the
indebtedness arising or accruing under or pursuant hereto or to the Loan Agreement or the
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Notes, or to perform any covenant, undertaking, representation or agreement, either express
or implied, contained herein or in the Loan Agreement or the Notes, all such personal
liability of the Land Trustee, if any, being expressly waived by the Mortgagee and by each
and every person now or hereafter claiming any right or security under this Mortgage;
provided, however, that nothing herein contained shall in any way limit the liability of the
Borrower or of any other Borrower or other obli gor (not including the Land Trustee)
hereunder or under the Notes or the other Related Documents.

(b)  The Trust hereby warrants that it possesses full power and authority
to execute and deliver this instrument.
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WITNESS the respective hands and seals of the Trust and the Borrower at
Chicago, Iilinois, on the day and year first above written, pursuant to proper authority duly

granted. | LaSalle Bank National Assoclation foriefly
known as
LASALLE BANK, N.A., SUCCESSOR
TRUSTEE TO LASALLE NATIONAL
BANK
not personally but as Trustee under Trust
Agreement dated December 22, 2000, and
known ag Trust No. 000000-127064
Attest.A| notoprodty -
é;fffﬁfacnﬂthknaoncnﬁummniuﬂaﬁ
Secretary

~ANDOLPH PARTNERS, L.P.

By: .~ lllinois Management Company, Inc.,
its eseneral p r

By:_p /% &pﬂ/ﬁ’éfc
Title: /'~ Pttt es ¥
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Land Trustee Acknowledgment

STATEOF ILLINOIS =~ )
) SS.
COUNTY OF COOK )

1, rLQ. LN (&W'Slc-pe’ » , anotgry public in and for said County, in the State
aforesaid, D) MEREBY CERTIFY THAT&ZY\&W Q. )'nj\\,«% personally known to me
to be theﬂjﬂ_ J\e . President of LASALLE BK‘NK, N.A., a national banking association,
as Trustee as aforessid and — personally known to me to be the

— _ Seerctiry of said national banking association, and personally known to
me to be the same persons ‘whose names are subscribed to the foregoing instrument,
appeared before me this day 1 person and severally acknowledged that as such
NS Vet Presidentand | ' _Secretary of said national banking
association, they signed and deliverer. the said instrument pursuant to proper authority duly
given by the Board of Directors of said wational banking association Trustee as aforesaid,
as their free and voluntary act and as the free-and voluntary act and deed of said national
banking association, for the uses and purposes therein set forth.

JRee A

/
GIVEN under my hand and notarial se:@hﬂs _# Zay of January, 2001.

My Commission expires:

{223
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Borrower Acknowledgment

10021015

STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

I /2@/44’5— @UA—M a notary public jn and f¢r said C , in the State
aforesaid, DO HEREBY CERTIFY THAT //}% y7 Wz;’,(’ { personally
known to.me to be the President of %INOIS MANAGEMENT COMPANY,
INC., as general partner of RANDOLPH PAR RS, L.P., and personally known to me
to be the sanic person whose name is subscribed to the foregoing instrument, appeared
before me this 12y in person and acknowledged that as such President he signed
and delivered the cai2-instrument pursuant to proper authonity, as the free and voluntary act
and deed of said corporation, as gencral partner, for the uses and purposes therein set forth.

My Commission expires:

SHEPLIRIPPISGPIICOVICIGIISLOI Qo
"OFFICIAL SEAL"
REGINA E. GHOLSTON
Notary Public, State of Illinois *§
My Commission Expires 9/29/04 ¢

00000000.0@0000600000000000

Sovee

LA X I
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Exhibit A 21 01 8
THE LAND
LOTS 1 THROUGH 4, BOTH INCLUSIVE, IN OGDEN’S SUBDIVISION OF BLOCK 52
INKINZIE’S ADDITION TO CHICAGO, IN THE WEST 1/2 OF THE NORTHWEST 1/4
OF SECTION 10, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS.
Common Address: 740 N. Rush Street, Chicago, Illinois

P.LN Nos:»'. 17-10-101-013-0000
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