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COMMERCIAL MORTGAGE,
ASSIGNMENT OF RENTS AND SECUR)TY AGREEMENT

THIS COMMERCIAL MORTGAGE (herein "Instrument”} is/made and entered into as of March 8,
2001 but made effective on March 13, 2001, between the Mortgagor/Gramar, STEAK AND ALE OF ILLINOIS,
INC., a Nevada corporation, whose address is 6500 International Parkway, Planc, Texas 75093 (herein "Borrower”)
and WELLS FARGO BANK MINNESOTA, NATIONAL ASSOCIATION, o n#onal banking association, as
Collateral Agent (herein “Collateral Agent™) {pursuant to that certain Collateral Agency Asreement dated as of June
16, 2000 between Collateral Agent and Lender, as the same may be hereafter amended, festated and/or consolidated,
and their successors and assigns, from time to time), having an address of Corporate Trus! Services, N9311-160,
Sixth Street and Marquette Avenue, Minneapolis, Minnesota 55479, a Mortgagee, for the benc{it-uf the holder (the
“Holder”) of the Note (as hereafter defined).

WHEREAS, Borower is indebted to CNL FRANCHISE NETWORK, LP, a Delawaré limited
partnership (herein “Lender”), in the principal amount of ONE MILLION EIGHT HUNDRED FIFTY
THOUSAND AND NO/100 DOLLARS (US $£,850,000.00) (the "Loan"), which Loan is evidenced by that certain
promissory note from Borrower to Lender dated of even date herewith (herein "Note") providing for monthly
installments of principal and interest, with the balance of the indebtedness, if not sooner paid, due and payable on
April 1,2016 (the "Maturity Date");

TO SECURE TO LENDER (a) the repayment of the indebtedness evidenced by the Note, with interest
thereon, and all renewals, extensions and modifications thereof. (b) the repayment of any future advances, with
interest thereon, made by Lender to Borrower pursuant to Paragraph 30 hereof (herein "Future Advances"); (c) the
performance of the covenants and agreements of Borrower contained herein and in any of the other Instruments (as
hereinafier defined) and in any other Loan Document (as hereinafter defined); (d) the payment of all other sums, with
interest thereon, advanced in accordance herewith to protect the security of this Instrument; and (e) the payment of
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all other sums, with interest thereon, due and payable from Borrower to Lender under any of the other Instruments or
Loan Documents, Borrower does hereby mortgage, grant, convey, pledge, transfer and assign to Lender, and
Lender's successors and assigns, the leasehold estate pursuant to a lease dated July 13, 1999 by and between TDC
Niles, L.L.C., an Illinois limited liability company, and Steak and Ale of lllinois, Inc., a Nevada corporation, a
Memorandum of Lease of which has been placed of record in Cook County in and to the following described land
(the "Land") located in Cook County, State of Illinois:

SEE EXHIBIT “A” ATTACHED HERETO AND BY THIS REFERENCE MADE A PART HEREQF.

TOGETHER with all of Borrower's buildings, improvements, and tenements now or hereafter erected on
the property, and to the extent of Borrower’s interest therein, all heretofore or hereafter vacated alleys and streets
abutting the property, and all of Borrower’s right, title and interest in and to the following: easements, rights,
appurtenances, rants (subject however to the assignment of rents to Lender herein), royalties, mineral, oil and gas
rights and preiits,-vater, water rights, and water stock appurtenant to the property, and atl of Borrower's Equipment,
including all fixtures, machinery, equipment, engines, boilers, incinerators, building materials, appliances and goods
of every nature whatsgerzer now or hereafter located in, or on, or used, or intended to be used in connection with the
property, including, ‘out net limited to, those for the purposes of supplying or distributing heating, cooling,
electricity, gas, water, air-ard-light and all elevators, and related machinery and equipment, fire prevention and
extinguishing apparatus, secuity’ and access control apparatus, plumbing, bath tubs, water heaters, water closets,
sinks, ranges, stoves, refrigeraturs, dishwashers, disposals, washers, dryers, awnings, storm windows, storm doors,
screens, blinds, shades, curtains and’cuatain rods, mirrors, cabinets, paneling, rugs, attached floor coverings,
furniture, pictures, antennas, trees and ‘plants;-and all tax refunds, Contracts, Documents, Receivables, Licenses, the
Licensing Agreement, permits, Inventory, insurance proceeds (except as hereinafter provided to the contrary),
unearned insurance premiums, choses in actiol ar.d other General Intangibles, in each case only to the extent relating
in any way to the said property; all of which, irch:diig replacements, additions and substitutions thereto, and the
proceeds thereof, shall be deemed to be and remain‘a part of the real property and personal property covered by this
Instrument; and all of the foregoing, together with said property (or the leasehold estate in the event this Instrument
is on a leasehold} are herein referred to as the "Property.”

Solely for the benefit of Lender (including successors aid assigns) and not to or for the benefit of any third
party, Borrower covenants that Borrower is lawfully seized of tlie esiate hereby conveyed and has the right to
mortgage, grant, convey and assign the Property (and, if this Instrum<iii is on a leasehold, that the lease is in full
force and effect without modification except as noted above and withou! default on the part of either lessor (to
Borrower’s actual knowledge) or lessee thereunder), that the Property 15 npencumbered (excluding Permitted
Encumbrances), and that Borrower will warrant and defend generally the title t¢ tlie Property against all claims and
demands, subject to any Permitted Encumbrances or any easements, restrictions<nd other matters listed in a
schedule of exceptions to coverage in any title insurance policy insuring Lender's interest iit the Property.

Uniform Covenants. Borrower and Lender (by its acceptance hereof} covenant and agree as folle we:

1. PAYMENT OF PRINCIPAL AND INTEREST. Borrower shall promptly pay /atien due the
principal of and interest on the indebtedness evidenced by the Note, any prepayment and late charges picvided in the
Note and all other sums secured by this Instrument and any of the other Instruments or Loan Documents.

2. FUNDS FOR TAXES, INSURANCE AND OTHER CHARGES. Upon a Borrowers Default
hereunder, at Lender's request, Borrower shall pay to Lender or its loan servicer a sum (the "Initial Yearly Premium
Payment") equal to such amount as is deemed necessary by Lender to be in position to pay the next annual payment
of real estate taxes and insurance when due, Thereafter, until the Funds Release Date (as defined below), Borrower
shall pay to Lender or its loan servicer on the day monthly installments of principal or interest are payable under the
Note (or on another day designated in writing by Lender), a sum (herein, together with the Initial Yearly Premium
Payment, the "Funds™) equal to one-twelfih of (a) the yearly water and sewer rates and real estate taxes and
assessments which may be levied on the Property, and (b) the yearly premium installments for fire and other hazard
insurance, rent loss insurance and such other insurance covering the Property as Lender may require pursuant to
Paragraph 5 hereof (the "Yearly Premium"). Any waiver by Lender of a requirement that Borrower pay such Funds
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may be revoked by Lender, in Lender's sole discretion, at any time upon notice in writing to Borrower. Lender may
require Borrower to pay to Lender, in the manner provided above for real estate taxes and insurance, such other
Funds for other real estate taxes, charges, premiums, assessments and impositions which may become a lien on the
Property which Lender shall reasonably deem necessary to protect Lender's interests (herein "Other Impositions™)
only after a Default has occurred and Lender is then requiring that Borrower make payments of Funds to Lender.

Lender shall make no charge for so holding and applying the Funds, analyzing said account or for verifying
and compiling said assessments and bills. No interest shall be payable by Lender to Borrower on monies so paid ,
however, all such Funds shall be held in an interest-bearing account and all such interest shall be applied by Lender
to pay such taxes and insurance premiums. Lender shall give to Borrower, at Borrower's expense, an annual
accounting of the Funds in Lender's normal format showing credits and debits to the Funds and the purpose for
which each debit to the Funds was made. The Funds are pledged as additional security for the sums secured by this
Instrument, any ~f the other Instruments or in any of the other Loan Documents. During any period that Lender is
making such paym.ents, upon Borrower’s written request, Lender will confinm in writing to Borrower within thirty
(30) days of any pay=ent by Lender under this Paragraph 2, that such payment{s) have been made.

If the amouit 21 <ie Funds held by Lender at the time of the annual accounting thereof shall exceed the
amount deemed necessary-by Lender to provide for the payment of water and sewer rates, real estate taxes and
assessments, insurance premivins and Other Impositions, as they fall due, such excess shall be credited to Borrower
on the next monthly installmetii'or installments of Funds due. If at any time the amount of the Funds held by Lender
shall be less than the amount deemed reréssary by Lender to pay such amounts as they fall due, Borrower shall pay
to Lender any amount necessary to make up the deficiency within thirty (30) days after notice from Lender to
Borrower requesting payment thereof.

Upon Borrower's Default under this Initpipent, Lender may apply, in any amount and in any order as
Lender shall determine in Lender's sole discretion, @ity Funds held by Lender at the time of application (i} to pay
rates, taxes and assessments, insurance premiums and (sther Impositions which are now or will hereafter become
due, or (ii) as a credit against sums secured by this Instrurient. Upon the release of the Property secured by this
Instrument and payment in full of the amounts secured hereby, Yender shall promptly refund to Borrower any Funds
held by Lender applicable to the Property. In the event that Bor.owe cures such Default(s), upon written request of
Borrower and provided Borrower has provided such notice 3 busiress days prior to the date on which the next
monthly payment is due under the Note, Lender shall no longer require Sorrower to make further payments of Funds.
In addition, as of the date of such next monthly payment under the Note (AFund: Release Date™), Lender shall return
to Borrower any and all Funds then held by Lender. Notwithstanding the foreZoing, in the event that a subsequent
Default occurs, and in connection with such subsequent second Defaunlt, Lenacr-requests that Borrower make
payment of Funds as set forth in this Paragraph 2, and Borrower subsequently cuw:is-such second Defauli(s) (or
reasonably satisfies Lender that further payment delinquencies are unlikely to recur) and C_ender returns any and all
Funds held by it to Borrower, thereafter upon any further Default pursuant to which Lender raguests that Borrower
make further payment of Funds, Borrower shall have no further right, upon a cure of such ‘furtker.Default(s), to a
return of the Funds or for relief from the requirement to make monthly payments of Funds 4s_set-forth in this
Paragraph 2.

3. APPLICATION OF PAYMENTS. Unless applicable law provides otherwise, so long as orrower is
not in Default hereunder, all payments received by Lender from Borrower under the Note or this Instrument shall be
applied by Lender in the following order of priority: (i) amounts due and payable to Lender by Borrower under
Paragraph 2 hereof or under any of the other Loan Documents related to the Property; (ii) interest due and payable
on the Note; (iii) principal of the Note; (iv) interest due and payable on advances made pursuant to Paragraph 8
hereof or under any of the other Instruments or Loan Documents; (v) principal of advances made pursuant to
Paragraph & hereof or under any of the other Instruments or Loan Documents; (vi) interest due and payable on any
Future Advance, provided that if more than one Future Advance is outstanding, Lender may apply payments received
among the amounts of interest payable on the Future Advances in such order as Lender, in Lender's sole discretion,
may determine; (vii) principal of any Future Advance, provided that if more than one Future Advance is outstanding,
Lender may apply payments received among the principal balances of the Future Advances in such order as Lender,
in Lender's sole discretion, may determine; and (viii} any other sums due and payable secured by this Instrument or
under any of the other Instruments or any other Loan Documents in such order as Lender, at Lender's option, may
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determine; provided, however, that Lender may, at Lender's option, apply any sums payable pursuant to Paragraph §
hereof or payable under similar provisions of the other Instruments prior to interest on and principal of the Note, but
such application shall not otherwise affect the order of priority of application specified in this Paragraph 3. Upon
Borrower’s Default under this Instrument or any of the Loan Documents related to the Property, Lender may apply
any payments received by Lender in any amount and in any order as Lender shall determine in Lender’s sole
discretion.

4. CHARGES; LIENS. Borrower shall pay all water and sewer rates, taxes and assessments which could
result in a lien against the Property, insurance premiums and Other Impositions attributable to the Property, by
Borrower making payment, when due, directly to the payee thereof; provided that, after a Borrower's Default under
this Instrument, at Lender's option, Borrower shall make such payments in the manner and to the extent provided
under Paragraph 2 hereof. Borrower shall furnish to Lender copies of paid receipts for all real estate tax bills
annually within *irty (30) days of the end of each calendar year. Alternatively, upon request of Lender, Borrower
shall certify ainuzity within thirty (30) days of the end of each calendar year to Lender that all real estate taxes due
during such caleiidsi-year have been paid, and promptly make available for Lender’s inspection pursuant to
Paragraph 9 receipts-<videncing such payments. Borrower shall promptly discharge any lien which has, or may have,
priority over or equality-wiiy, the lien of this Instrument, and Borrower shall pay, when due, the claims of all persons
supplying labor or materials‘ie or in connection with the Property. Without Lender's prior written permission,
Borrower shall not allow any’licn inferior to this Instrument to exist against the Property except for Permitted
Encumbrances and as otherwisc provided herein; provided that the provisions of this Paragraph 4 shall not prevent
the creation, incurrence, assumption nr.¢y sience of:

{(a) liens for water and sewer rates, rents, taxes, assessments or Other Impositions not yet due,
or liens for water and sewer rates, renrs..aves, assessments being contested in good faith and by appropriate
proceedings for which adequate reserves bzve'oeen established,

(b) liens in respect of Property imosed by law, which were incurred in the ordinary course of
business, which are being contested in good faith by appropriate proceedings, which proceedings have the
effect of preventing the forfeiture or sale of the Propert; or assets subject to any such lien; and

() Mechanic's liens or any similar lien filed igainst the Property, or any part thereof,
purporting to be for or on account of any labor done, materials or services furnished in connection with any
work in or about the Property, done by, for, or under the authority of Borrower or anyone claiming by,
through or under Borrower, which are discharged of record within/thisty (30) days after service upon
Borrower of notice of the filing thereof; provided, however, Borrower shiz2il bave the right to remove the
lien by bonding the same in accordance with applicable law and to contest @iy such lien; provided, further
that Borrower shall diligently prosecute any such contest, at all times effectively siaying or preventing any
official or judicial sale of the Property under execution or otherwise, and, if unsucczssful, Borrower shall
satisfy any final judgment against Borrower adjudging or enforcing such lien or, il suscezsful, procuring
record satisfaction or release thereof.

5. INSURANCE. Borrower shall keep the improvements now existing or hereafter ercct=d on the
Land insured by Approved Carriers (as hereinafter defined) against loss by fire, hazards included within an all-risk
"extended coverage" endorsement, rent loss and such other hazards, casualties, liabilities and contingencies as
Lender (and, if this Instrument is on a leasehold, the lease) shall require and in such amounts and for such periods
provided in this Paragraph 5; provided, however, in lieu of the insurance required hereunder, throughout the
“Construction Period” (as defined in the Note), if any, Borrower shall keep the Property insured in accordance with
the terms of the Construction Loan Agreement, if the restaurant operation is to be constructed on the Property after
the date of this Instrument. Immediately upon the expiration of the Construction Period, Borrower shall maintain
insurance as set forth in this Paragraph 5. All premiums on insurance policies shall be paid by Borrower making
payment, when due, directly to the carrier, or upon a Default at Lender's option, in the manner and to the extent
provided under Paragraph 2 hereof.
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"Approved Carriers" shall mean insurance carriers which have a long-term debt rating of claims paying in
the category "A-" or better as rated by Best’s Insurance Rating Service.

Borrower shall purchase a blanket or other policies of insurance with respect to the Property with such
Approved Carriers, in the following amounts and covering the following risks: (i) Standard Fire and Hazard, with
all-risk (including earthquake coverage (in a high risk area) and builder's risk, and worker's compensation coverage
on all construction related to the Property), agreed value endorsement and extended coverage endorsement including
vandalism and malicious mischief in an amount equal to at least 100% of the replacement cost of the improvements
existing on the Land; (ii) coverage for the peril of sprinkler leakage must be included as a covered cause of loss for
buildings equipped with automatic sprinkler system designed to discharge water, or a chemical or gas, or any other
extinguishing agent and Lender may require boiler or machinery insurance to cover the sudden and accidental
breakdown of specific types of Equipment; (iii) business interruption insurance or, only if the entire Property is -
subleased by Borrower to a third party and such sublease expressly provides for an abatement of rent in the event of
a casualty, Bemov.er may, in lien of business interruption insurance, obtain rent loss insurance, in either case for a
period of at least/six-£6) months; {iv) flood insurance, if any improvements on the Land are or will be located in an
area identified by 1ha'1..S. Department of Housing and Urban Development (H.U.D.) as an area having “special
flood hazards” (zones bécinning with “A” or “V”), in the amount equal to the lesser of (i) one hundred percent
{100%) of the replacemenit ¢o5¢ of all buildings and other improvements to the Land and (ii) the maximum limit of
coverage available under the *vational Flood Insurance Act of 1968, the Flood Disaster Protection Act of 1973, or
the Housing and Community Bevelonment Acts of 1974 and 1977, all as amended; and (iv) commercial general
liability, with limits equal to or greater #han $1,000,000.00 per occurrence and liquor liability if Borrower serves
alcoholic beverages on the Property with lizzits equal to or greater than $1,000,000.00, and employer's liability and
workers' compensation in amounts whith are customary practice, and an umbrella policy in the amount of
$10,000,000.00 per occurrence in excess of (ne above commercial general liability, liquor liability and employer's
liability requirements; provided, that each polic)s sha'i provide by way of endorsement, rider or otherwise that no
such insurance policy shall be canceled or non-renewed, unless such insurer shall have first given Lender thirty (30)
days prior written notice thereof. The Standard Fire an4 Hizard policy shall be on a replacement cost basis in an
amount not less than that necessary to comply with any ceirsurance percentage stipulated in the policy, but not less
than one hundred percent (100%) of the insurable value (Uased upon replacement cost) of the Property. The
deductible clause(s), if any, of the following policies may not excéed {A) $100,000.00 per occurrence for fire and
extended coverage, (B) five hundred thousand dollars ($300,000.60; per occurrence for general liability/workers’
compensation and {C) one million dollars ($1,000,600) per occurrence for liguor liability; provided, that, in the case
of (C) above, such deductible shall be reduced so as not to exceed five hwidred thousand dollars ($500,000), in the
event that the net worth of the Guarantor shall have decreased by an amourni egnal to or greater than thirty percent
(30%) from the amount of net worth identified on the Guarantor’s financicl sistement for the period ending
December 31, 1999. A reduction in the deductible, if any, as set forth in the immedi2telyv preceding sentence, shall
be made upon the next renewal of such policy or within twelve (12) months, whichever ocvurs first. Borrower shall
cause all insurance (except commercial general liability and employer liability/workers' compensation and liquor
liability insurance) carried in accordance with this Paragraph 5 to be payable to Lender as a m.ortg igee (pursuant to a
standard mortgagee clause) and not as a coinsured, and, in the case of all policies of insurance cariiel cy each lessee
for the benefit of Borrower, if any, to cause all such policies to be payable to Lender as Lender's inteiezimay appear.
The Borrower shall also cause the Lender to be named as an Additional Insured/Mortgagee with respect to the
commercial general liability and umbrella policies. Notwithstanding anything in this paragraph to the contrary, in
the event earthquake or flood insurance cannot be obtained by Borrower subsequent to the date of this Instrument
for a commercially reasonable premium, Lender may waive said insurance requirement, in its reasonable discretion.

All insurance policies and renewals thereof shall be in a form acceptable to Lender as provided in this
Paragraph 5 and all property policies shali inciude a standard mortgagee clause in favor of and in form acceptable to
Lender. Borrower shall promptly furnish to Lender all renewal notices and all receipts of paid premiums. At least
thirty (30) days prior to the expiration date of a policy, Borrower shall deliver to Lender insurance certificate(s) in
form and substance satisfactory to Lender, together with an outline of the material terms of such renewal policy. If
this Instrument is on a leasehold, Borrower shall furnish Lender a duplicate of all policies, renewal notices, renewal
certificates and receipts of paid premiums if, by virtue of the lease, the originals thereof may not be supplied by
Borrower to Lender. Evidence of such coverage shall be provided to Lender in the form of a certified copy of the
policy or an insurance certificate.
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In the event of loss in excess of the applicable deductible, Borrower shall give prompt written notice to the
insurance carrier and to Lender, and in the event of a Major Casualty, Borrower shall promptly (and, in any event,
within sixty (60) days of any event of loss}, provide written notice to Lender of Borrower's determination to rebuild
or to prepay the Note (including the prepayment premium) in full to the extent permitted in the Note. During the
continuance of a Default hereunder, or after Borrower fails to do so, Borrower hereby authorizes and empowers
Lender, and/or its assigns in respect of the Loan, as attorney-in-fact for Borrower to make proof of loss, to adjust and
compromise any claim under insurance policies, to appear in and prosecute any action arising from such insurance
policies, to collect and receive insurance preceeds, and to deduct therefrom Lender's reasonable expenses incurred in
the collection of such proceeds; provided however, that nothing contained in this Paragraph 5 shall require Lender to
incur any expense or take any action hereunder. Borrower agrees and covenants that in the event of a Major Casualty
(unless waived by Lender) or during the continuance of a Default hereunder all insurance proceeds (except rent loss)
shall be paid to Lender, and Lender agrees that all insurance proceeds shall be solely payable to Borrower if the
casualty is less than a Major Casualty and Borrower is not in Default hereunder. Borrower, subject to the following
sentence, furtler 2uthorizes Lender to apply the balance of such proceeds remaining after restoration or repair to the
payment of the suingcecured by this [nstrument, if any, whether or not then due, in the order of application set forth
in Paragraph 3 hercef, grovided that, in the event the balance of such proceeds described in this subclause (b) is
equal to or less than312,°30.00, then the balance shall be remitted directly to Borrower (subject, however, to the
rights of the lessor under tie 1Case if this Instrument is on a leasehold). In the event a Major Casualty (as hereinafter
defined) of the Property occurs within two (2) years of the Note Maturity Date, then at Lender’s option, all insurance
proceeds {except rent loss) shiall be paid to Lender and applied to the payment of sums secured by this Instrument,
whether or not then due, in the order 0. 7oplication set forth in Paragraph 3 hereof, in which event the Lender shall
have the right to accelerate all amounts payable hereunder, and Borrower shall have the right to prepay any
remaining balance due, without any prepayment premium. Borrower covenants that in no event shall Borrower use
any insurance proceeds from loss or damage (o the Property to rebuild any buildings or improvements on any real
property other than the Property.

Unless Borrower elects to prepay the Note (inc'uding the prepayment premium, if applicable) as permitted
in this Paragraph 5, Borrower shall restore the Property-tn ihe equivalent of the type and class of construction
existing before such casualty, with new materials as required Uy {ne current building codes or such other condition as
Lender may approve in writing, such approval not to be unreuscnebly withheld, delayed or conditioned. If the
insurance proceeds from a Major Casualty are held by Lender, Lernd<r shall disburse (no more than once a month)
such proceeds to Borrower for restoration and repair of the Property,.2:d Lender may, at Lender’s option, condition
disbursement of said proceeds on Lender's reasonable approval of such (plan; and specifications of an architect
reasonably satisfactory to Lender, contractor's cost estimates, architect's cirtificates, waivers of liens, swomn
statements of mechanics and materialmen and such other evidence of costs, peiceiifzge completion of construction,
application of payments, and satisfaction of liens as Lender may reasonably require:rovided, however, during the
continuance of a Default, any or all such proceeds shall be applied in the manner prescribeiin Paragraph 3 hereof. If
the insurance proceeds are applied to the payment of the sums secured by this Instrumei, ar;-such application of
proceeds to principal shall not extend or postpone the due dates of the monthly installments referre.d fo in paragraphs
1 and 2 hereof or change the amounts of such installments unless Lender and Borrower otherwise agrie in writing. If
the Property is sold pursuant to Paragraph 27 hereof or if Lender acquires title to the Property, Lender-shall have all
of the right, title and interest of Borrower in and to any insurance policies and unearned premiums thercoriand in and
to the proceeds resulting from any damage to the Property prior to such sale or acquisition.

"Major Casualty" shall mean any damage, injury or loss to the Property by fire, lightning, hail, windstorm,
explosion, flood or other hazard or casualty (collectively, a "Casualty") for which the cost to replace or repair would
exceed $100,000.00.

6. PRESERVATION AND MAINTENANCE OF PROPERTY; LEASEHOLDS. Borrower (a) shall
not commit waste or permit impairment or deterioration of the Property (normal wear and tear excepted), (b) shall
not abandon the Property, (c) shall restore or repair promptly and in a good and workmanlike manner all or any part
of the Property to the equivalent of the type and class of construction existing before such casualty, with new
materials as required by the current building codes, or such other condition as Lender may approve in writing, in the
event of any damage, injury or loss thereto, whether or not insurance proceeds are available to cover in whole or in
part the costs of such restoration or repair, (d) shali keep the Property, including improvements, fixtures, Equipment,
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machinery and appliances thereon in good repair and shall replace fixtures, Equipment, machinery and appliances on
the Property when necessary to keep such items in good repair, (¢) shall compiy in all material respects with all laws,
ordinances, regulations and requirements of any governmental body applicable to the Property, (f) shall operate and
maintain the Property as set forth in Paragraph 7 of this Instrument, and (g) shall give notice in writing to Lender of
any action or proceeding in which the amount in controversy is equal to or excess of $300,000.00 and, unless
otherwise directed in writing by Lender, appear in and defend any action or proceeding purporting to affect the
Property, the security of this Instrument or the rights or powers of Lender.

If this Instrument is on a leasehold, Borrower (i) shall comply with the provisions of the lease, (ii) shall give
immediate written notice to Lender of any default by lessor under the lease which is known to Borrower and any
notice received by Borrower from such lessor of any default under the lease by Borrower, (iii} shall exercise any
option to renew or extend the lease relating to a peried prior to the Note Maturity Date and give written confirmation
thereof to Lender within the later to occur of (x) sixty (60) days before the expiration of such option and (y} if the
lease does not peovide for at least sixty (60) days in which to exercise such option, the earliest date on which such
renewal/extensior’ ortion may be exercised under the lease, and hereby appoints Lender as its attorney-in-fact giving
Lender full power and 2uthority to exercise any option to renew or extend the lease in the event Borrower fails to do
30, (iv) shall give imina2i7ic, written notice to Lender of the commencement of any remedial proceedings under the
lease by any party theret-and; if Borrower shall fail to diligently contest any such remedial proceeding brought
against it (in Lender’s reasoneylc determination and such non-action could result in a material adverse affect on the
value of the Property), shall p<rmit Lender as Borrower's attorney-in-fact to control and act for Borrower in any
such remedial proceedings, and (v) shzil.ase its reasonable efforts to obtain within thirty (30} days after request by
Lender from the lessor under the lease and <eliver to Lender the lessor's estoppel certificate required thereunder, if
any. Borrower hereby irrevocably authorires and empowers Lender as attorney-in-fact for Borrower, at Borrower’s
expense, during the continuance of a Defauit, or after Lender reasonably determines that Borrower is not diligently
pursuing reselution of claims or prosecuting actine with respect to the lease and such non-actien could result in a
material adverse affect on the value of the Property, to make proof of claim, to adjust and compromise any claim
under any such leases, to appear in and prosecute any act'on zrising from such leases, and otherwise to represent and
act on behalf of the Borrower in connection with any cifsicement, arbitration, bankruptcy or similar action or
proceeding involving such leases, and to deduct therefrom-L-ader's reasonable expenses incurred in connection
therewith, provided however, that nothing contained in this Paragrzi 6 shall require Lender to incur any expense or
take any action hereunder.

Borrower shall not surrender the leasehold estate and interests herzin conveyed nor terminate or cancel the
lease creating said estate and interests, and Borrower shall not, without tiie/exnress written consent of Lender,
materially alter or amend said lease. Borrower covenants and agrees that there shail 2ot be a merger of the lease, or

said fee estate, or any part of either, coming into common ownership, unless Lender shall'consent in writing to such
merger; if Borrower shall acquire such fee estate, then this Instrument shall simultaneously and »~ithout further action
be spread so as to become a lien on such fee estate.

7. USE OF PROPERTY. Unless required by applicable law, permitted under thé deims of this
Instrument or unless Lender has otherwise agreed in writing, Borrower shall use the Property for the vpiretion of a
Bennigan’s restaurant. Borrower shall not initiate or acquiesce in a change in the zoning classification of the
Property without Lender's prior written consent.

8. PROTECTION OF LENDER'S SECURITY; LENDER COOPERATION. If Borrower is in
Default, then Lender, at Lender's option, may make appearances, disburse such sums and take such action as Lender
deems necessary, in its sole discretion, to protect Lender's interest, including, but not limited to, (i} disbursement of
attorneys' fees, (i1) entry upon the Property to make repairs, (iii) procurement of satisfactory insurance as provided in
Paragraph 5 hereof, {iv) if this Instrument is on a leasehold, exercise of any option to renew or extend the lease on
behalf of Borrower and the curing of any default of Borrower in the terms and conditions of the lease, (v) the
payment of any taxes and/or assessments levied against the Property and then due and payable, and (vi) discharge
(by payment, bonding or otherwise) of any lien (including any Lien) on the Property which is not a Permitted
Encumbrance. In addition, if any action or proceeding is commenced which affects the Property or title thereto or
the interest of Lender therein, including, but not limited to, eminent domain, insolvency, code enforcement, or
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arrangements or proceedings involving a bankruptcy and Lender determines in its reasonable discretion that
Borrower is not diligently pursuing available legal rights or remedies with respect to such actions or proceedings and
such non-action could result in a material adverse affect on the value of the Property, then Lender, at Lender's
option, may make such appearances, disburse such sums (including reasonable attorneys' fees) and take such actions
as Lender deems reasonably necessary to protect Lender's interest.

Any amounts disbursed by Lender pursuant to this Paragraph 8 or under any of the other Instruments or
Loan Documents, with interest thereon, shall become additional indebtedness of Borrower secured by this
Instrument. Unless Borrower and Lender agree to other terms of payment, such amounts shall be immediately due
and payable on demand and, if not paid within ten (10) days of notice by Lender to Borrower, shall bear interest
from the date of disbursement at the applicable rate stated in the Note. Borrower hereby covenants and agrees that
Lender shall be subrogated to the lien of any mortgage or other lien discharged, in whole or in part, by the
indebtedness secured hereby. Nothing contained in this Paragraph 8 shall require Lender to incur any expense or take
any action herauider.

Lender sha!! fally cooperate with Borrower throughout the term of the Loan to assist Borrower in
maintaining proper zoning, building and other permits and easements, the filing of easements or restrictions arising
in the ordinary course anawhich.do not materially adversely affect the value of the Property and complying with all
applicable laws, and shall subcrdinate the interest of this Instrument to the extent necessary or required in respect of
those instruments to be recorded in_the public real estate records relating to any such easements or restrictions;
provided, however, that Borrower shnidndemnify and save Lender harmless from any and all expenses, costs,
charges, liabilities, losses, obligations, dampges and claims of any type which may be imposed upon, asserted against
or incurred by Lender by reason of same.

9. INSPECTION. Lender may make or.zuse to be made reasonable entries upon and inspections of the
Property during business hours. Lender agrees to provide Borrower with not less than 48 hours notice of any such
entry or inspection (except in the case of an emergeucy vituation in which Lender deems it necessary to act
immediately to protect its interest in the Property).

10. BOOKS AND RECORDS. Guarantor and Burrower shalt keep and maintain at all times at
Guarantor's address stated in its Guaranty or such other place as Leider may approve in writing, which approval
shall not be unreasonably withheld, complete and accurate books.<i accounts and records adequate to reflect
correctly the consolidated financial condition of Guarantor, including, but 1 ot linited to, the operation by Borrower
of the Bennigan’s restaurant located on the Property. Borrower shall keep boo's.and records in a manner necessary
to enable Guarantor to comply with the requirements of this Paragraph 10. Svcphooks and records shall be in
accordance with generally accepted accounting principles consistently applied, and si-ail,together with all material
contracts, Jeases, and other instruments which affect the Property (including signed rent rolis or lease digests, if any),
be subject to examination and inspection by Lender on 48 hours written notice at all times duiing normal business
hours at the Guarantor’s offices referenced above, and Lender shall have the right, at Lender's sole cost and expense,
to make such copies or abstracts thereof as Lender may desire. During the term of the Lean, Guarantor and
Borrower (collectively referred to as the "Reporting Entities"), on a consolidated basis at the Guarario: level must
furnish or cause to be furnished to the Lender within 120 days of the close of its fiscal year, a fiscal year nd current,
signed financial statements (including annual balance sheet, statement of cash flows, profit/loss statements and any
footnotes, supporting schedules, or management reports included in or issued with the financial statements) audited
by independent certified public accountants of recognized standing selected by Borrower and reasonably acceptable
to Lender, all of which shall be certified by the Chief Financial Officer of the Borrower or the Guarantor.

During the term of the Loan, Guarantor must furnish or cause to be fumnished to the Lender within 60 days
of the close of each of the first three (3) respective fiscal quarters, current, internally prepared financial statements of
the Reporting Entities (on a consolidated basis at the Guarantor level) including balance sheet, statement of cash
flows, profit/loss statements and all supporting schedules and certified by the Guarantor to be true, correct and
accurate to the best knowledge of the officer so certifying. During the term of the Loan, Borrower shall furnish or
cause to be furnished to the Lender (i) within 60 days of the close of each of the first three (3) respective fiscal
quarters, a profit/loss statement for Borrower and for the restaurant that is a part of the Property, (ii) within 60 days
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of the close of the fourth (4th) fiscal quarter, a gross sales report for the restaurant that is a part of the Property and
(iii) within 120 days of the close of the fourth {4th) fiscal quarter, a profit/loss statement for Borrower and for the
restaurant that is operated on the Propetty. In addition, Borrower shall advise Lender of its fiscal year-end date and
shall notify Lender, in writing, of any change in such year-end date.

11. CONDEMNATION, Borrower shall promptly notify Lender of any action or proceeding known to
Borrower relating to any condemnation or other taking, whether direct or indirect, of the Property, or part thereof,
and Borrower shall appear in and prosecute any such action or proceeding. During the continuance of a Default or,
if Lender has made the determination, in its reasonable discretion, that Borrower is not diligently and effectively
prosecuting such action or proceeding and, such lack of prosecution could result in a materially adverse affect on the
value of the Property, then immediately upon written notice to Borrower of Lender’s determination, Borrower
authorizes Lender, at Lender’s option, as attorney-in-fact for Borrower, to commence, appear in and prosecute, in
Lender's or Borrower's name, any action or proceeding relating to any condemnation or other taking of the Property,
whether direc. ¢randirect, and to settle or compromise any claim in connection with such condemnation or other
taking. The proceeds-of any award, payment or claim for damages, direct or consequential, in connection with any
Major Taking, wheihs: Zirect or indirect, of the Property, or part thereof, or for conveyances in lieu of condemnation
("Condemnation ProCeads"™), are hereby assigned to and shall be paid to Lender subject, if this Instrument is on a
leasehold, to the rights of lessérnnder the lease.

In the event such condemnation or other taking does not require the repair or restoration of the remaining
porticn of the Property, then the Cuncermation Proceeds shall be assigned and paid to Lender and applied to the
payment of sums secured by this Instiumeni; whether or not due, in accordance with Paragraph 3 hereof without
prepayment premium. In the event such condemnation or other taking is not a Major Taking and requires the repair
and restoration of the remaining portion of th¢: Property and (i) is not a Material Taking, or (ii) is a Material Taking
and Borrower has elected to rebuild as set fortl _b.lew, then, provided Borrower is not in Default hereunder, the
Condemnation Proceeds shall be paid to Borrowei  ind Borrower shall immediately undertake the renovation and
repair of the remaining portions of the Property.

In the event such condemnation or other taking is a Tvizjor. Taking and requires the repair and restoration of
the remaining portion of the Property and (i) is not a Material Tagiag, or (ii) is a Material Taking and Borrower has
elected to rebuild as set forth below, then the Condemnation Procesds shall be assigned and paid to Lender, and
Borrower shall repair and restore the remaining portion of the Propertv id Lender shall distribute the Condemnation
Proceeds in the same manner as Lender distributes insurance proceeds uncer Paragraph 5 hereof. Borrower
covenants that, if Borrower is required or has elected to rebuild as set irith below, Borrower shall use any
Condemnation Proceeds to restore or repair any buildings or improvements on bz Property. If Borrower is in
Default hereunder at the time of such condemnation or other taking, Lender, at i*-so'e option, shall apply the
Condemnation Proceeds as set forth in Paragraph 3 hereof. After application of the Conjiemnation Proceeds as set
forth herein, any excess proceeds shall, at Lender’s scle option, be applied to the principal-balance of the Note
without penalty or premium, or paid directly to Borrower; provided that, in the event the halarce of such excess
proceeds is equal to or less than $10,000.00, then the balance shall be remitted directly to Sorcower. "Major
Taking" shall mean any condemnation or other taking by eminent domain, or conveyance in lieu therest, of a portion
of the Property for which a claim for payment of an award for such taking and for damages in conneciiza therewith

exceeds $100,000.00.

The foregoing provisions providing for the application of Condemnation Proceeds to the sums secured by
this Instrument are agreed to be necessary to prevent an impairment of Lender's security resulting from such taking,
In the event, however, that any provision hereof providing for the application of any Condemnation Proceeds to the
indebtedness secured by this Instrument is held to be unenforceable, in whole or in part, then all Condemnation
Proceeds not payable to Lender for immediate application to the sums secured by this Instrument as the result of such
invalidity, shall be applied by Borrower to the restoration of the Property with the balance thereof, if any, being
deposited with Lender as additional amounts due under Paragraph 2 hereof, which balance shall be held and applied
as provided for therein.
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In the event that a material part of the building on the Property or a material portion of the Land (for
purposes hereof, "material” shall mean: (1) more than twenty percent {20%) of the then-existing parking spaces on
the Property, provided that Borrower is unable to provide alternate parking spaces adjacent to the Property
acceptable to Borrower in its reasonable judgment; or {2) more than ten percent (10%) of the building in which the
restaurant operates or {3) reasonable ingress/egress (as reasonably acceptabie to Borrower) to the adjacent roadways
from the existing or comparable curb cuts) shall be taken, damaged or destroyed during the term of the Note or any
extension or renewal thereof for any public or quasi-public use under any governmental law, ordinance, regulation or
by right of eminent domain, or shall be sold to the condemning authority under threat of condemnation (any of such
events being hereinafter referred to as a "Material Taking"), such that the portion or portions remaining is not or are
not sufficient and suitable, in the reasonable judgment of Lender, for the continued operation of the business
contemplated by this Instrument and Borrower permanently ceases operation of the Bennigan’s restaurant at the
Property, then, in iieu of restoring the Property, Borrower shall have the option of prepaying the Note without the
payment of a prepayment premium as of a date no earlier than the date of such taking and no later than the date
which is sixty’ (60} days after the date of such Material Taking (unless extended by mutual consent of Lender and
Borrower), such tzrmination date to be specified in a written notice of termination to be given by Borrower to Lender
within such time perisde In the event that there is a2 Material Taking and the portion or portions of the Property
remaining is sufficicav-zpd-suitable, in the reasonable judgment of Lender, for the continued operation of the
Bennigan’s restaurant buv-the“portion or portions of the Property remaining is not sufficient and suitable, in the
reasonable judgment of Borrowver, for the continued operation of such restaurant and Borrower elects not to restore
the Property, then Borrower siaul either prepay the Note (including the Prepayment Premium) or substitute another
property for such Property in accordanse wwith Paragraph 19 of this Instrument, as of a date no earlier than the date of
such taking and no later than the date” whizh is sixty (60) days after the date of such taking (unless extended by
mutual consent of Lender and Borrower), such prepayment date or proposed substitution date to be specified in a
written notice to be given by Borrower to Lender within such time period.

Unless Borrower and Lender otherwise agie2 in writing, any application of proceeds to principal shall not
extend or postpone the due date of the monthly installmints referred to in paragraphs 1 and 2 hereof or change the
amount of such installments. Borrower agrees to execate-such further evidence of assignment of any awards,
proceeds, damages or claims arising in connection with sucli condemnation or taking as Lender may reasonably
require.

12. BORROWER AND LIEN NOT RELEASED. From r'zie to time, Lender may, at Lender's option,
without giving notice to or obtaining the consent of Borrower, Borrower!s successors or assigns or of any junior
lienholder or guarantors, without liability on Lender's part and notwithsiapdimg Borrower's Default under this
Instrument, extend the time for payment of said indebtedness or any part thereuf. reduce the payments thereon,
release anyone liable on any of said indebtedness, accept a renewal note or notes thers:or, modify the terms and time
of payment of said indebtedness, release from the lien of this Instrument any part o1 the Property, take or release
other or additional security, reconvey any part of the Property, consent to any map or plan-of the-Property, consent to
the granting of any easement, join in any extension or subordination agreement, and agree in wrif.ng with Borrower
to modify the rate of interest or period of amortization of the Note or change the amount of the montiily installments
payable thereunder. Any actions taken by Lender pursuant to the terms of this Paragraph 12 sheli ot affect the
obligation of Borrower or Borrower's successors or assigns to pay the sums secured by this Instrumeni-o: any of the
other Instruments and to observe the covenants of Borrower contained herein and therein, shall noi-affect the
guaranty of any person, corporation, partnership or other entity for payment of the indebtedness secured hereby
(provided, however, that in the event Guarantor is no longer an Affiliate of Borrower, any such extension, renewal,
modification, release, reconveyance, consent, or other amendment or agreement in writing with/or for Borrower
by/or with Lender shall not extend or modify Guarantor’s obligations under its Guaranty, which Guaranty shall
remain in effect and enforceable only to the extent of the obligations thereunder when Borrower was affiliated with
Guarantor ), and shall not affect the lien or priority of lien hereof on the Property. Borrower shall pay Lender a
reasonable service charge, together with such title insurance premiums and reasonable attorneys' fees as may be
incurred at Lender’s option, for any such action if taken at Borrower's request.

13. FORBEARANCE BY LENDER NOT A WAIVER. Any forbearance by Lender in exercising any
right or remedy hereunder or under any of the other Instruments, or otherwise afforded by applicable law, shali not
be a waiver of or preclude the exercise of any right or remedy. The acceptance by Lender of payment of any sum
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secured by this Instrument after the due date of such payment shall not be deemed to be a waiver of Lender's right
thereafter either to require prompt payment when due of all other sums so secured or to declare a defauit for failure
to make prompt payment. The procurement of insurance or the payment of taxes or other liens or charges by Lender
shall not be a waiver of Lender's right to accelerate the maturity of the indebtedness secured by this Instrument or by
any of the other Instruments after notice of such breach and failure of Borrower to cure as hereinafter provided, nor
shall Lender's receipt of any awards, proceeds or damages under paragraphs 5 and 11 hereof operate to cure or waive
Borrower's default in payment of sums secured by this Instrument or by any of the other Instruments.

14. ESTOPPEL CERTIFICATE. Borrower shall promptly, and in no event in excess of fifteen (15)
business days of a written request from Lender furnish Lender with a written statement, duly acknowledged, (a)
setting forth (i} the then outstanding principal balance of the Note and all other sums, if any, then due and payable by
Borrower to Lender under the provisions of the Note or this Instrument or Loan Documents relating to the Property
and any right of set-off, counterclaim or other defense which exists against such sums and the obligations of this
Instrument; (i) thac no Default or event which, with the passage of time or the giving of notice, would constitute a
Default exists; and (=) other matters reasonably requested by Lender; and (b) attaching true, correct and complete
copies of the Note, thisinstrument, and the Loan Documents related to the Property and any and all modifications,
amendments and substitzions thereof. Lender shall promptly, and in no event in excess of fifteen (15) business days
of a written request from Beiiower furnish Borrower with a written estoppel certificate, duly acknowledged, and
similar to the estoppel described i this Paragraph 14.

15. UNIFORM COMMERZ}AL CODE SECURITY AGREEMENT . This Instrument is intended to
be a security agreement pursuant to the UZC for any of the items specified above as part of the Property which,
under applicable law, may be subject to a Lecurity interest pursuant to the UCC, and Borrower hereby grants Lender
a security interest in said items. Borrower agrees that Lender may file this Instrument, or a reproduction thereof, in
the real estate records or other appropriate inde:’, 75 4 financing statement for any of the items specified above as
part of the Property. Any reproduction of this Instrurient or of any other security agreement or financing statement
shall be sufficient as a financing statement. In addition’ Bo tower agrees to execute and deliver to Lender, upon
Lender's reasonable request, any financing statements, as we'i os extensions, renewals and amendments thereof, and
reproductions of this Instrument in such form as Lender may riasonably require to perfect a security interest with
respect to said items. Borrower shall pay all costs of filing such’fizapcing statements and any extensions, renewals,
amendments and releases thereof, Lender shall be deemed reasonabits'(ry way of example but not of limitation), to
require payment for any continuation statements or amendments rezsonablv required to perfect or continue the
perfection of Lender’s security interest or amendments or releases necessitaed due to actions of or related to
Borrower. Without the prior written consent of Lender and other than Permiues Encumbrances, Borrower shall not
create or suffer to be created pursuant to the UCC any other security interest iv. suis.items, ‘including replacements
and additions thereto. Upon Borrower's Default under this Instrument, including as“=-result of any breach of the
covenants to pay when due all sums secured by this Instrument, Lender shall have the reniedies of a secured party
under the UCC and, at Lender's option, may also invoke the remedies provided in Paragraph 27-of this Instrument as
to such items. In exercising any of said remedies, Lender may proceed against the items of rea' property and any
items of personal property specified above as part of the Property separately or together and in any”orer whatsoever,
without in any way affecting the availability of Lender's remedies under the UCC or of the remediss provided in
Paragraph 27 of this Instrument,

16. LEASES OF THE PROPERTY. As used in this Paragraph 16, the word "lease" shall mean
"sublease” if this Instrument is on a leaseheld. Borrower shall comply with and observe Borrower's obligations as
landlord under all leases of the Property or any part thereof. Borrower, at Lender's request, shall furnish Lender with
executed copies of all leases now existing or hereafter made of all or any part of the Property which have not been
previously furnished to Lender. Borrower shall not be required to obtain the prior approval of Lender in the event it
leases or subleases its interest (or assigns its leasehold interest) in the Property to an Affiliate provided such lessee,
sublessee or assignee executes all necessary documentation as required by this Instrument or the Loan Documents
and no Default exists under any of the Loan Documents related to the Property (it being agreed that Borrower shall
be given the opportunity to cure any such default unless the Note has been accelerated). Except as set {orth in the
immediately preceding sentence, and as may be permitted under Paragraph 19(f) or 19(g), Borrower shall not have
the right to lease or sublease any of the Property (or assign any leasehold interest therein) unless it obtains the
Lender’s prior written approval which approval shall not be unreasonably conditioned, delayed or withheld. The
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following provisions shall apply if the Property is leased or subleased to any party pursuant to this Paragraph 16 or
Paragraph 19(f): (i) all leases must be provided to Lender for its review and approval (which approval shall not be
unreasonably withheld, delayed or conditioned, and which approval shall be deemed given if Lender shall fail to
respond to Borrower's request for approval within ten (10} business days after Lender's written acknowledgment of
its receipt of all information with respect to such lease reasonably requested by Lender) prior to closing or execution
thereof; (ii) except as provided in paragraph 19(f), all rents, leases, and profits involving any portion of the Property
shall be assigned to Lender as additional collateral; (iii) after approval by Lender, no such lease can be modified in
any material respect or canceled (unless the tenant is in default thereunder) without the prior written approval of
Lender (which approval shall not be unreasonably withheld, delayed or conditioned); (iv) Lender may require that ail
tenants agree in writing to give Lender both a written notice of any default by landlord(s) under the lease(s) and a
reasonable opportunity to cure the same; and (v) Lender shall require all tenants to execute a Subordination and
Attornment Agreement pursuant to which each tenant shall (a) agree to subordinate its lease to the lien of this
Instrument regar<less of the non-default status of the Lease and (b) agree to recognize Lender or its assigns as the
landlord under the lease in the event that Lender or its assigns becomes owner of the Property. Borrower
acknowledges and agraes that, except for any lease or sublease pursuant to Paragraph 19(f) or any other third party
lease permitted by this<Paragraph 16, Lender shall have the right to terminate any lease or sublease upon the
occurrence of any Defu't-under this Instrument. Any non-Affiliate lessee or sublessee shall have an interest
subordinate to Lender but Lerder shall execute its customary non-disturbance agreement, if required.

17. REMEDIES CUMULATIVE. Each remedy provided in this Instrument is distinct and cumulative to
all other rights or remedies under this lorwument or afforded by law or equity, and may be exercised concurrently,
independently, or successively, in any orderwhatsoever.

18. ACCELERATION IN CASE (/F 30RROWER'S INSOLVENCY. If Borrower or Guarantor shall
voluntarity file a petition under the Federal Bankruricy Code (the "Code"), as such Code may from time to time be
amended, or under any similar or successor Federa: statute relating to bankruptcy, insolvency, arrangements or
reorganizations, or under any state bankruptcy or insolyency act, or file an answer in an involuntary proceeding
admitting insolvency or inability to pay debts, or if Borrowe: ¢r Guarantor shall fail to obtain a vacation or stay of
involuntary proceedings brought for the reorganization, dissolvtion or liquidation of Borrower or Guarantor
respectively, within sixty (60) days of the filing of such involuntznpinceeding, or if Borrower or Guarantor shall be
adjudged a bankrupt, or if a trustee or receiver shall be appointet {or Borrower or Guarantor or for Borrower's
property or Guarantor’s property, or if the Property shall become subiezi'to the jurisdiction of a Federal bankruptcy
court or similar state court, or if Borrower or Guarantor shall make an ass\gnrrent for the benefit of Borrower's or
Guarantor’s creditors, or if there is an attachment, execution or other judicial seizere of any portion of Borrower's or
Guarantor’s assets and such seizure is not discharged within ten (10) days, then Burzower shall be in Default under
this Instrument and Lender may, at Lender's option, declare all of the sums seci-od by this Instrument to be
immediately due and payable without prior notice to Borrower, and Lender may inveke ¢ny remedies permitted by
Paragraph 27 of this Instrument. Any attorneys' fees and other expenses incurred by Cender-in connection with
Borrower's or Guarantor's bankruptcy or any of the other aforesaid events shall be addicionz] indebtedness of
Borrower secured by this Instrument pursuant to Paragraph 8 hereof.

19. TRANSFERS OF THE PROPERTY OR BENEFICIAL INTERESTS IN BORRUWER OR
PROPERTY; ASSUMPTION.

Except as otherwise provided herein, on sale or transfer of all or any part of the Property, or any interest
therein, Borrower shall be in Default under this Instrument and Lender may, at Lender’s option, declare all of the
sums secured by this Instrument to be immediately due and payable, and Lender may invoke any remedies permitted
by Paragraph 27 of this Instrument.

(a) Transfer Event. A sale or transfer of all or substantially all of the assets or more than fifty percent
(50%) of the voting stock of the Borrower or Guarantor (for purposes of this Paragraph 19(a), Borrower and
Guarantor are individually and collectively referred to as “Transferor”) or a transaction in which a Transferor merges
or consolidates into another corporation or entity (such sale or transaction referred to herein as a ATransfer Event”)
or a sale of all or substantially all of the assets which constitute the "Bennigan’s" concept or the "Steak and Ale"
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concept, whether effectuated through an asset sale, stock sale, merger or consolidation {such sale or transaction
referred to herein as a "Concept Sale™) shall constitute a Default under the Note in the event of a Transfer Event (or
in the event of 2 Concept Sale, if the restaurant located on the Property is a restaurant of the concept so sold, then
such Concept Sale shall be a Default under the Note) unless the Transferor shall have obtained the prior written
consent of the Lender (which consent, with respect to all aspects of such Transfer Event or Concept Sale, including
without limitation, the use of the Property and the creditworthiness of the acquiror or surviving entity, shall not be
unreasonably withheld, delayed or conditioned). Consent by the Lender shall not be required if all of the foliowing
conditions (the "Transfer Requirements”) are met: (i) the Property shall be used only as it was used prior to such
Transfer Event; and (ii) the minimum net worth of the Transferor, the acquiring corporation (or entity) or surviving
corporation (or entity) (as the case may be) of such Transfer Event (the “Transferee™) immediately after the Transfer
Event is not less than Sixty Million Dollars ($60,000,000.00) determined on a proforma basis assuming
consummation of the Transfer Event; and (iii) the Transferee has a Consolidated Fixed Charge Coverage Ratio of not
less than 1.7:1.0 determined on a proforma basis assuming consummation of the Transfer Event; and (iv) the
Transfer Evert shzl not result in the downgrade in the rating of Loans or Notes or the Borrower and Guarantor for
purposes of any securitization of the Loans or Notes as confirmed in writing by the appropriate rating agency
reasonably acceptacle’ fo the Lender. Consent by Lender to a Concept Sale shall not be required if Transfer
Requirements (i) and/(iv; 2bove are satisfied and Transfer Requirements (ii) and (iii) above are satisfied by each of
Transferor and Transferee.- Lzader agrees that it will consider a Transfer Event or Concept Sale that does not satisfy
one or more of the Transfer R¢quirements set forth above and Lender may nevertheless approve the Transfer Event
or Concept Sale in its reasonabic discretion, and may also release Borrower and Guarantor from liability under the
Notes and Loan Documents, in its (eazgrable discretion. [n the event the Transfer Requirements are not satisfied
and the Lender has not otherwise provided censent to the Transfer Event or Concept Sale in its reasonable discretion,
the Transferor shall have the right to pro“ide written notice to the Lender (which notice must be provided within
thirty (30} days after the Lender has notifies the Transferee that it has not consented to the Transfer Event or
Concept Sale), to prepay the Note in accordencs »vith the provisions of the Note including payment of the
Prepayment Premium set forth therein; provided, thai in the event that such prepayment pursuant to this Paragraph
19 occurs prior to the Lender’s securitization of this Note, Borrower shall pay to Lender all amounts due and payable
pursuant to the Note (but excluding the Prepayment Premiur:set forth therein), plus an amount equal to the greater
of (x) five percent (5%) of the then outstanding principal balasicz of the Note and (y) Breakage Costs, if any. [n the
event that Borrower prepays the Note in accordance with the 1¢regeing provisions, no Default shall be deemed to
have occurred, and Lender shall not be entitled to exercise any remedies against Borrower, Guarantor, the Property
or any Transferee. Notwithstanding anything to the contrary containe“in this Paragraph 19, Lender agrees that a
Transter Event shall not be deemed to have occurred in connection with and Lender's consent and approval need not
be obtained with respect to (2) any sale or transfer of the voting stock ot o Fransferor, if following such sale or
transfer, Metromedia Company, its affiliates, its general partners or any trust or/other entity established by such
general partners for the benefit of their heirs or any foundation continues to controi, directly or indirectly, more than
fifty percent (50%) of the voting stock of such Transferor, or (b} a transaction in whicis,a Transferor merges or
consolidates into another corporation or entity and the shareholders of such Transferoi-end un owning at least a
majority of the voting stock of the combined entity, or (c) any sale or transfer of the voting slock >f a Transferor by
means of any initial public offering of voting stock. Borrower and Guarantor shall be released fom all liability
under this Instrument, the Note and Loan Documents upon: (yy) a sale of all or substantially ail-0fthe assets of
Borrower and Guarantor where all of the Transfer Requirements have been satisfied, or (zz) a Concrgn, Sale (in
which the Concept so sold is the same concept as the restaurant located on the Property) where tie Transfer
Requirements, as set forth above, have been satisfied. :

(b) Economically Disadvantaged Sites. In the event the Property has a negative unit level cash flow for a
trailing period of at least twelve (12) consecutive accounting periods, each approximately a month, taken as a whole,
or in the event that Guarantor has notified Lender in writing of a final determination that all restaurants operated by
Guarantor or any Affiliate, other than the Property (but of the same concept as such Property}, located in the same
DMA as the Property, are permanently closed or Guarantor or any Affiliate is diligently pursuing closure of all such
restaurants as part of Guarantor’s decision to exit such DMA, said closure to be completed within a reasonable
period of time, Borrower may serve written notice on Lender designating the site as an "Economicaily
Disadvantaged Site”. Borrower may then notify Lender of its request to replace such site ("Existing Collateral™)
with a proposed substitute site ("Substitute Collateral™). Borrower shall submit or cause to be submitted, to Lender
for Lender’s approval in accordance with the terms set forth herein, all information regarding the Substitute
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Collateral as may reasonably be requested by Lender. Borrower shall pay all costs (including reasonable
documented out-of-pocket costs of Lender) which relate to such substitution. Such an approved substitution is

limited to:

(0 A single fee property may be substituted for a single fee site and of the same
concept, (Bennigan’s Restaurant for Bennigan’s Restaurant and Steak and Ale Restaurant for Steak
and Ale Restaurant) or a Bennigan’s Restaurant may be substituted for a Steak and Ale Restaurant
(and if approved by Lender in its sole discretion, a Steak and Ale Restaurant may be substituted for
a Bennigan’s Restaurant). The then current real estate and business enterprise valuation of the
Substitute Collateral must be at least equal to or greater than the then current real estate and
business enterprise valuation of the Existing Collateral and the then current principa! balance of
the Loan must provide a loan to value ratio so that the then current principal balance of the Loan
does not exceed seventy percent (70%) of the total then current real estate and business enterprise
valvation appraisal for the Substitute Collateral.

(ii) A single ieasehold property may be substituted for a single leasehold property of
the“sazie-concept (Bennigan’s Restaurant for Bennigan’s Restaurant and Steak & Ale Restaurant
for Steair & Ale Restaurant) or a Bennigan’s Restaurant may be substituted for a Steak & Ale
Restaurant (unc’ if appreved by Lender in its sole discretion, a Steak and Ale Restaurant may be
substituted foi a Bennigan’s Restaurant). The then current building (if owned by Borrower) and
business enterprise valation of the Substitute Collateral must be sufficient to provide a loan to
value ratio so that the ther-current principal balance of the Loan does not exceed sixty-five percent
(65%) of the total then current building (if owned by Borrower) and business enterprise valuation
appraisal for the Substitute (.ol’ateral (if the Substitute Collateral is a ground lease property) or (y)
sixty percent (60%) of the busners ¢nterprise valuation appraisal for the Substitute Collateral (if
the Substitute Collateral is a leaselicld property).

(iii) Two (2) properties miay vz substituted for a single site of the same form of
ownership (fee or leasehold) and of the same roncept (Bennigan’s Restaurants for Bennigan’s
Restaurant and Steak and Ale Restaurants for/sicak and Ale Restaurant) or one Bennigan’s
Restaurant and one Steak and Ale Restaurant inzy be substituted for one (1) Steak and Ale
Restaurant or two (2) Bennigan’s Restaurants may-ve substituted for one (1) Steak and Ale
Restaurant; provided that (y) the two (2) properties to be subjtituted must collectively satisfy the
current valuation appraisal and loan to value requirements =ct-forth in Paragraph 19(b)(i) in the
case of fee properties and Paragraph 19(b)(ii) in the case of i=asehold properties and (z) each of
the two (2) properties to be substituted shall have a Unit Level Fixsd Charge Coverage Ratio of
not less than 1.2:1.0.

(iv) A single leasehold Substitute Collateral property may be subs.iptted for a single
fee Existing Collateral property and of the same concept (Bennigan’s Restaurant tr Bennigan’s
Restaurant and Steak and Ale Restaurant for Steak and Ale Restaurant) or a Benniga:i's Restaurant
may be substituted for a Steak and Ale Restaurant (and if approved by Lender in its sul< discretion,
a Steak and Ale Restaurant may be substituted for a Bennigan’s Restaurant); provided, that (a) the
then current building (if owned by Borrower) and business enterprise valuation of the Substitute
Collateral must be at least equal to or greater than the then current real estate and business
enterprise valuation of the Existing Collateral, and (b) the then current principal balance ‘of the
Loan must provide a loan to value ratio so that the then current principal balance of the Loan does
not exceed sixty-five (65%) of the totat then current building (if owned by Borrower) and business
enterprise valuation appraisal for the Substitute Collateral (if the Substitute Collateral is a ground
lease property) or (y) sixty percent (60%) of the business enterprise valuation appraisal for the
Substitute Collateral (if the Substitute Collateral is a leasehold property), and (c) in Lender’s
reasonable discretion no fee simple Substitute Collateral acquired after the Closing owned by
Guarantor or any Affiliate is available for substitution notwithstanding Borrower’s or Guarantor’s
best efforts to provide such fee simple Substitute Collateral, and (d) the principal balance amount
of the Note secured by the Existing Collateral at the initial date of the Note, when aggregated with
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the principal balance as of the initial date of each of those certain Related Notes or Other Notes
which as of the date of any such aggregated calculation is then secured by "Substitute Collateral”
(as such term is defined in the Instrument related to such Related Notes or Other Notes) in which a
leasehold property was substituted for a fee property (or which Related Note or Other Note had
been previously secured by a leasehold property substituted for fee property as "Substitute
Collateral" but which Related Note or Other Note has been prepaid) shall not exceed Four Million
Dollars ($4,000,000.00) (Substitution Limitation).

(© Notice And Approval. Borrower shall serve written notice of its desire to substitute
collateral, under one of the options above, including such site information as may be reasonably requested
by Lender, including but not limited to title, environmental, valuation and other such information. Lender
shall either approve or disapprove of the substitution within a period not to exceed thirty (30) days after
Lender's prompt written acknowledgment of receipt of all such reasonably requested information, such
appreval.ur disapproval not to be unreasonably withheld or delayed. A failure to respond to Borrower's
request fur cubstitution, within thirty (30) days after Lender's written acknowledgment of receipt of all such
reasonably rourzsted information, shall be deemed as an approval. Time shall be of the essence for such
decision by Lenders, Should Lender approve {or be deemed to have approved) the substitution, Lender shall
use best efforts 1o 1miplement the substitution within sixty (60) days from satisfactory review. Borrower
shall pay all costs (ircliding reasonable documented out-of-pocket costs of Lender) which relate to any
substitution or proposca substitution.

(d) Temporary Closrre., If the Property is an Economically Disadvantaged Site, and provided
that no Default is continuing heretnder, Borrower, after giving prior written notice to Lender of its intention
to exercise its rights under this Paragap1 19(d), shall have the right to cease its business operations on the
Property for the lesser of six (6) months or auy period permitted by any third party landlord, whichever is
less (or at Lender’s sole discretion, for & onger period); provided that Borrower continues to pay all
amounts due under the Note, this Instrument, anc the Loan Documents relating to the Property (and
continues to make all payments and otherwise couiply with all the terms of any third party lease in the event
the Property is a leasehold). In the event the Properiy suffers material casualty damage through an Act of
God or otherwise during such six (6) month period (or'iesser period as provided in the underlying lease),
then Borrower shall have a period not to exceed six (6).:nonths (or lesser period as provided in the
underlying lease) from the date of such material casualty dam<ze in which to repair, remodel or dispose of
the Property (or, if Borrower elects to reopen the restaurant at the Froperty, such additional time to repair or
remodel as provided for in Paragraph 42(b) hereof).

(e Transfer to Non-Affiliate. Borrower may transfer the Property to a non-affiliate third
party who is either a franchisee of Guarantor or its Affiliates or an operator of a restaurant concept then
currently financed by Lender or which would otherwise meet Lender’s then cuirent-underwriting criteria
{including financial condition, creditworthiness and ability to operate the property) i a rianner satisfactory
to Lender in its reasonable discretion (such operator hereinafter referred to as a “Orernior™), provided
however that: (i) Borrower obtains Lender’s prior written consent to such transfer to a<Optrator which
consent shall not be withheld if such Operator meets such underwriting criteria (a failure v Lender to
respond to Borrower’s request for transfer, within ten (10) business days after Lender’s written
acknowledgment of receipt of all reasonable requested information, shall be deemed as an approval); (i} the
proposed Operator assumes in writing all obligations of the Borrower under the Note, this Instrument and
the other Loan Documents relating to the Property; (iii) Lender shall receive for its review and reasonable
approval copies of all transfer documents; (iv) Borrower or the Operator shall pay all costs and expenses in
connection with such transfer and assumption, including without limitation all reasonable fees and expenses
incurred by Lender; and (v) Borrower provides Lender with evidence satisfactory to Lender that such
transfer to a Operator shall not result in a withdrawal, downgrade or qualification of the rating of any
securities issued in connection with an securitization of the Mortgage or the Loan Documents. In the event
of a permitted transfer in accordance with the terms of this paragraph 19(e), the cross default and cross
collateralization with other loans of the Borrower (but not other loans of Operator or its Affiliate) shall be
deemed deleted. The obligations of the Operator in any permitted transfer shall be cross defaulted with any
other obligation owed by the Operator to Lender.
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® Additional Right to lease. Bomrower may lease or sub-lease the Property (or assign
Borrower's leasehold interest in the Property) to (1) a franchisee of Guarantor of its Affiliates or {2) an
entity operating another restaurant concept then currently financed by Lender and which would otherwise
meet Lender's then current underwriting criteria (including financial conditions, creditworthiness and ability
to operate the Property) in a manner satisfactory to Lender in its reasonable discretion, and where the use of
the Property is not noxious or offensive, all in accordance with the terms of Paragraph 16 hereof. A
noxious or offensive use, for purposes of this Paragraph 19(f), shail be defined to mean a dance hall, off-
track betting business, billiard or poel hall, bingo parlor, massage parior, video game arcade, blood bank,
night club, or adult book or adult video store (which are defined as stores in which any part of the inventory
1s not available for sale or rental to children under eighteen (18} years old, because such inventory explicitly
deals with or depicts human sexuality). In the event of any such lease or sublease to a franchisee of
Guarantor, Lender shall consent to a collateral assignment of such lease or sublease to another lender, and
Lender shall release its collateral assignment of such lease, and paragraphs 27(f) and 28 hereof shall be
deemea s be deleted. Any lessee shall have an interest subordinate to Lender but Lender shall execute its
customary pon-disturbance agreement, if required.

(&) ‘urmaterial Leases. Borrower shall have the right, without the consent of Lender and
without complying vith the provisions of paragraph 16 to lease or sublease immaterial portions of the
Property to third part’es/in the ordinary course of business for uses related to the operation of the Property
(such as video games, automatic teller machines, billboards, etc.)

20. NOTICE. Any notice from-ons party to another relating to this Instrument and any of the Loan
Documents, if required, shall be deemed cffective if made in writing (including telecommunications) and delivered
to the recipient's address or telecopier number ser¢ by any of the following means: (i) hand delivery, (ii) registered or
certified mail, postage prepaid, (iii} express mail ‘or/otlier overnight courier service or (iv) telecopy, with request for
assurance of receipt in a manner typical with respeci to communications of that type. Notice made in accordance
with these provisions shall be deemed delivered on recelpt it delivered by hand, on a business day during business
hours in place of receipt or telecopied on a business day during business hours in place of receipt (and in each such
case, if any notice is delivered or telecopied other than on a vusiness day) during business hours in place of receipt,
such notice shall be deemed to have been delivered on the next business day, or on the third business day after
mailing if mailed by registered or certified mail, or on the next businsss'day after mailing or deposit with the postal
service or an overnight courier service if delivered by express mail or-2+ernight courier. Any required notice shall be
made to the parties as follows:

If to Lender: CNL Franchise Network, LP
450 South Orange Avenue
Orlando, FL 32801
Attn: Servicing Manager
Telecopy No. 407-422-2933

With copy to: Lowndes Drosdick Doster Kantor & Reed, P.A.
215 North Ecla Drive
P.O. Box 2809
Orlando, FL 32802
Attn: Daniel F. McIntosh
Telecopy No. 407-423-4495

If to Borrower or Guarantor:
S & A Restaurant Corp.
6500 International Parkway
Plano, TX 75093
Attn: Chief Financial Officer
Telecopy No. 972-588-5155
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With copy to: S & A Restaurant Corp.
6500 International Parkway
Plano, TX 75093
At General Counsel
Telecopy No. 972-588-5031

With copy to: Paul, Weiss, Rifkind, Wharton and Garrison
1285 Avenue of the Americas
New York, NY 10019
Attn: Steven Simkin
Telecopy No. 212-757-3990

21, SCCCESSORS AND ASSIGNS BOUND; JOINT AND SEVERAL LIABILITY; AGENTS;
CAPTIONS. Th< cevenants and agreements herein contained shall bind, and the rights hereunder shall inure to, the
respective successors.upd assigns of Lender and Borrower, subject to the provisions of Paragraphs 19 and 36 hereof.
All covenants and agreenionts of Borrower shall be joint and several. In exercising any rights hereunder or taking

any actions provided for.herzin, Lender may act through its employees, agents or independent contractors as.

authorized by Lender. The capucons and headings of the paragraphs of this Instrument are for convenience only and
are not to be used to interpret cr'define the provisions hereof.

22. GOVERNING LAW; SEVERABILITY. This Instrument shall be govemmed by the law of the
jurisdiction in which the real estate that constitutes a portion of the Property is located. Borrower and Lender agree
that any dispute arising out of this Instrument(sh71l be subject to the jurisdiction of both the state and federal courts
in Illinois. For that purpose, Borrower hereby sibriits to the jurisdiction of the state and federal courts of Illinois.
Borrower further agrees to accept service of process out of any of the aforesaid courts in any such dispute by
registered or certified mail addressed to the undersigned” Nothing herein contained, however, shall prevent Lender
from bringing any action or exercising any rights against &) Dorrower, (ii) any security, (iii) a guarantor personally,
or (iv) the assets of Borrower or any guarantor, within any otaér/state or jurisdiction. In the event that any provision
of this Instrument or the Note conflicts with applicable law, sucp/conflict shall not affect other provisions of this
Instrument or the Note which can be given effect without the conflicurz provisions, and to this end the provisions of
this Instrurnent and the Note and the other Instruments and Loan Do uinents are declared to be severable. In the
event that any applicable law limiting the amount of interest or other ‘harges permitted to be collected from
Borrower is interpreted so that any charge provided for in this Instrument, in lie/Note or any of the other Instruments
and Loan Documents, whether considered separately or together with other charges levied in connection with this
Instrument and the Note, violates such law, and Borrower is entitled to the benefit of soch Jaw, such charge is hereby
reduced to the extent necessary to eliminate such viclation. The amounts, if any, previously vaid to Lender in excess
of the amounts payable to Lender pursuant to such charges as reduced shall be applied by Lender to reduce the
principal of the indebtedness evidenced by the Note in inverse order of maturity, in which' case such prepayment
shall not be subject to any Prepayment Premium. For the purpose of determining whether any appliceiie law limiting
the amount of interest or other charges permitted to be collected from Borrower has been violatea, 4/ indebtedness
which is secured by this Instrument and any of the Instruments, or evidenced by the Note and whick Constitutes
interest, as well as all other charges levied in connection with such indebtedness which constitute interest, shall be
deemed to be allocated and spread over the stated term of the Note. Unless otherwise required by applicable law,
such allocation and spreading shall be effected in such a manner that the rate of interest computed thereby is uniform
throughout the stated term of the Note.

23. WAIVER OF STATUTE OF LIMITATIONS. Borrower hereby waives the right to assert any
statute of limitations as a bar to the enforcement of the lien of this Instrument or to any action brought to enforce the
Note or any other obligation secured by this Instrument.

24, WAIVER OF MARSHALING. Notwithstanding the existence of any other security interests in the
Property held by Lender or by any other party, Lender shall have the right to determine the order in which any or all
of the Property shall be subjected to the remedies provided herein. Lender shall have the right to determine the order
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in which any or all portions of the indebtedness secured hereby are satisfied from the proceeds realized upon the
exercise of the remedies provided herein. Borrower, any party who consents to this Instrument and any party who
now or hereafter acquires a security interest in the Property and who has actual or constructive notice hereof hereby
waives any and all right to require the marshaling of assets in connection with the exercise of any of the remedies
permitted by applicable law or provided herein. This Paragraph is subject to applicable provisions of law.

25. ASSIGNMENT OF LEASES AND RENTS; APPOINTMENT OF RECEIVER; LENDER IN
POSSESSION. As part of the consideration for the indebtedness evidenced by the Note, Borrower hereby
absolutely and unconditionally assigns and transfers to Lender the leases and all the rents and revenues of the
Property, including those now due, past due, or to become due by virtue of any such lease or other agreement for the
occupancy or use of all or any part of the Property, and any award made to Borrower in any court proceeding in any -~
state or Federal court and any payments made by tenants in lieu of rent, regardless of to whom the rents and revenues
of the Property 2= payable. Borrower heteby authorizes Lender or Lender’s agent to collect the aforesaid rents and
revenues and ievely directs each Tenant of the Property to pay such rents to Lender or Lender’s agents; provided,
however, that during-the continuance of a Default by Borrower under this Instrument, Borrower shall collect and
receive all rents and z¢venues of the Property, and Lender hereby grants Borrower a license to collect and receive
such rents and revenucs 23 trustee for the benefit of Lender and Borrower, to apply the rents and revenues so
collected to the sums securzd Gy this Instrument or any of the other Instruments or Loan Documents which are then
due and payable in the order provided in Paragraph 3 hereof with the balance to the account of Borrower, it being
intended by Borrower and Lcider that this assignment of rents constitutes an absolute assignment and not an
assignment for additional security ¢uly. <Such license to collect rents and revenue is revocable, in Lender’s sole
discretion, during the continuance of a Defaz't by Borrower under the Instrument. Upon the Default by Borrower
under this Instrument, and without the neczssity of Lender entering upon and taking and maintaining full contro} of
the Property in person, by agent or by a court-apr ointed receiver, Lender shall immediately be entitled to possession
of all rents and revenues of the Property as spetifizd’in this Paragraph 25 as the same become due and payable,
including but not limited to rents then due and unpaid. and ail such rents shall immediately upon a Default be held by
Borrower as trustee for the benefit of Lender only. Borrgwer agrees that commencing after a Default, each tenant of
the Property shall make such rents payable to and pay sucit«ents to Lender or Lender's agents on Lender's written
demand to each tenant therefor, delivered to each tenant perscually, by mail or by delivering such demand to the
Property, without any liability on the part of said tenant to iriouine further as to the existence of a Default by
Borrower.

Borrower hereby covenants that Borrower has not executed any (priolr assignment of said leases or rents
which remains in effect, that Borrower has not performed, and will not perfuiri_any acts or has not executed, and
will not execute, any instrument which would prevent Lender from exercising its.nzh:s nnder this Paragraph 25, and
that at the time of execution of this Instrument there has been no anticipation or prepay mant of any of the rents of the
Property for more than one (1) month prior to the due dates of such rents. Borrower coven:nts that Borrower will not
hergafter collect or accept payment of any rents of the Property more than one (1) monui prier-to the due dates of
such rents. Borrower further covenants that Borrower will execute and deliver to Lender such furt!ier assignments of
rents and revenues of the Property as Lender may from time to time reasonably request.

Upon Borrower's Default under this Instrument, and upen ten (10) days notice to Borrower, Lepdes shall be
entitled to the appointment of a receiver for the Property and Lender may in person, by agent or by a couri-appointed
receiver, regardless of the adequacy of Lender's security, enter upon and take and maintain full control of the
Property in order to perform all acts necessary and appropriate for the operation and maintenance thereof including,
but not limited to, the execution, cancellation or modification of leases, the collection of all rents and revenues of the
Property, the making of repairs to the Property and the execution or termination of contracts providing for the
management or maintenance of the Property, all on such terms as are deemed best to protect the security of this
Instrument. In the event Lender elects to seek the appointment of a receiver for the Property upon Borrower's breach
of any covenant or agreement of Borrower in this Instrument, Borrower hereby expressly consents to the
appointment of such receiver. Lender or the receiver shall be entitled to receive a reasonable fee for so managing the

Property.

All rents and revenues collected subsequent to the Default by Borrower under this Instrument or any other
Instrument shall be applied first to the costs, if any, of taking control of and managing the Property and collecting the
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rents, including, but not limited to, reasonable attorneys' fees, receiver's fees, premiums on receiver's bonds, costs of
repairs to the Property, premiums on insurance policies, taxes, assessments and other charges on the Property, and
the costs of discharging any obligation or liability of Borrower as lessor or landlord of the Property and then to the
sums secured by this Instrument. Lender or the receiver shall have access to the books and records used in the
operation and maintenance of the Property and shall be lable to account only for those rents actually received.
Lender shall not be liable to Borrower, anyone claiming under or through Borrower or anyone having an interest in
the Property by reason of anything done or left undone by Lender under this Paragraph 25.

If the rents of the Property are not sufficient to meet the costs, if any, of taking control of and managing the
Property and collecting the rents, any funds expended by Lender for such purpeses shall become indebtedness of
Borrower to Lender secured by this Instrument pursuant to Paragraph 8 hereof. Unless Lender and Borrower agree in
writing to other terms of payment, such amounts shali be payable upon notice from Lender to Borrower requesting
payment thereof and shall bear interest from the date of disbursement at the rate stated in the Nete which applies in
the event of Detauic unless payment of interest at such rate would be contrary to applicable law, in which event such
amounts shall beat irterest at the highest rate which may be collected from Borrower under applicable law.

Any entering Uporond taking and maintaining of control of the Property by Lender or the receiver and any
application of rents as providzd berein shall not cure or waive any Default hereunder or invalidate any other right or
remedy of Lender under applizatie law or provided herein. This assignment of rents of the Property shall terminate
at such time as the indebtedntss and obligations secured by this Instrument have been paid and performed in a
complete and irrevocable manner.

26. ENVIRONMENTAL HAZ: RDS PROVISION.

[n addition to Borrower's covenants and ag.ezments under Paragraph 6 hereot, Borrower further covenants
and agrees that Borrower shall not:

(a) cause, permit, or suffer to exisc thie presence, use, generation, manufacture, production,
processing, installation, release, discharge, storage, teatment, handling, or disposal of any Hazardous
Materials (as defined below) (excluding the safe and awivl use and storage of quantities of Hazardous
Materials used in the operation and maintenance of the Pioperty) on or under the Property, which in any
way materially affect the Property or its value, or which may form the basis for any present or future
demand, claim or liability relating to contamination, exposure, cleaup or.other remediation of the Property;
or

(b) cause, permit or suffer to exist the presence, use, manvfiziurs, installation, storage or
disposal of any aboveground or underground storage tanks (excluding abovegrouiid storage tanks which are
used in a safe and lawful manner in connection with the operation and maintenaiice s the Property) on or
under the Property; or

{c) cause, permit, or suffer to exist the transportation to, from or across the‘froperty of any
Hazardous Material, the presence of which is not permitted on or under the Property pursuant to
Subparagraph 26(a) hereof (excluding the safe and lawful transportation of quantities of Hazardous
Materials used in the operation and maintenance of the Property); or

(d) cause, exacerbate, or suffer to exist any occurrence or condition on the Property that is or
may be in violation of Hazardous Materials Law (as defined below), except for such occurrences or
conditions which do not in any way materially affect the Property or its value, and which will not form the
basis for any present or future demand, claim or liability relating to contamination, exposure, cleanup or
other remediation of the Property.

(The matters described in (a), (b), (c) and (d) above are referred to collectively below as "Prohibited Activities or
Conditions.”)

914500-79424/434779 v3 19
BENNIGAN'S/SITE NO. 1444/NILES, IL




UNOFEICIAL COB8RL2279 s oo

Except with respect to any matters which have been disclosed in writing by Borrower to Lender prior to the
date of this Instrument, or matters which have been disclosed in an environmental hazard assessment report of the
Property received by Lender prior to the date of this Instrument, Borrower represents and warrants that it has not at
any time caused or permitted any Prohibited Activities or Conditions and to the best of its knowledge, except as may
have been disclosed to Lender, no Prohibited Activities or Conditions exist or have existed on ot under the Property.
Borrower shall take all appropriate steps (including but not limited to appropriate lease provisions) to prevent its
employees, agents, and contractors, and all tenants and other occupants on the Property, from causing, permitting or
exacerbating any Prohibited Activities or Conditions. All leases and subleases shali provide that tenants and
subtenants shall not cause, permit or exacerbate any Prohibited Activities or Conditions.

If Borrower has disclosed that Prohibited Activities or Conditions exist on the Property, Borrower shall
comply in a timely manner with, and cause all employees, agents, and contractors of Borrower and any other persons
pre-sent on the Troperty to s comply with, (i) any program of operations and maintenance ("O&M Program”)
relating to the Froperty which O&M Program has been approved by and is acceptable to Lender (to the extent
necessary to comg1ywith Hazardous Materials Laws) with respect to one or more Hazardous Materials [which O&M
Program may be sev-£4rii.in an Agreement of Borrower (an "O&M Agreement”}] and all other obligations set forth
in any O&M Agreemens; aad (i) all Hazardous Materials Laws, except for such instances of noncompliance which,
individually, or in the aggregzic, do not result in an interruption of operations or will not in any way materially affect
the Property or its value and(which will not form the basis for any present or future demand, claim or liability
relating to contamination, expusure, clean up or other remediation of the Property. Any O&M Program shall be
performed by qualified personnel. All #0+'s and expenses of the O&M Program shall be paid by Borrower, including
without limitation Lender's reasonable ‘fees-aad costs incurred in connection with the monitoring and review of the
0&M Program and Borrower's performancs thereunder. If Borrower fails to timely commence or diligently continue
and complete the O&M Program and comply with any O&M Agreement, then Lender may, at Lender's option,
commence and/or complete such O&M Program nr.cause compliance with such O&M Agreement at the Borrower's
expense, provided that Lenders shall have no obligailcn to so act in Borrower's stead,

Borrower represents to the best of its knowledge aind belief that except for matters which have been
disclosed to Lender, the Property and operations at the Propery are in compliance with all applicable Hazardous
Materials Laws. Borrower represents that (except for matters proviously disclosed to Lender) Borrower has not
received, and has no knowledge of the issuance of, any claim, citation ¢r notice of any pending or threatened suits,
proceedings, orders, or governmental inquiries or opinions involving.tiie Proverty that allege the presence of any
Hazardous Materials, the occurrence of any Prohibited Activity or Condilions or the violation of any Hazardous
Materials Law ("Governmental Actions™).

Borrower shall promptly notify Lender in writing of: (i) the occurrence. < any Prohibited Activity or
Conditions on the Property; (ii) Borrower's actual knowledge of the presence on or under any adjoining property of
any Hazardous Materials which can reasonably be expected to have a material adverse impact zithe Property or the
value of the Property, (iii) discovery of any occurrence or condition on the Property or any “djoining real property
that could cause any restrictions on the ownership, occupancy, transferability or use of the Property yiider Hazardous
Materials Law; (iv) any Governmental Action; and (v) any claim made or threatened by any thiid party against
Borrower, Lender, or the Property relating to loss or injury resulting from any Hazardous Materials. Ay zush notice
by Borrower shall not relieve Borrower of, or result in a waiver of any obligation of Borrower under this Paragraph
26. Borrower shall cooperate with any governmental inquiry, and shall comply with any governmental or judicial
order which arises from any alleged Prohibited Activities or Conditions.

Borrower acknowiedges that prior to undertaking any construction, renovation or other work to be
conducted on Property improvements, Borrower shall made a good faith determination of whether there is a
substantial likelihood of the presence of asbestos on the Property, and, if Borrower so determines the likelihood of
the presence of asbestos on the Property, Borrower covenants and warrants to Lender that if any construction,
renovation or other work to be conducted on the Property actually disturbs any asbestos or the Property, Borrower
shall adhere to the guidelines promulgated by the U.S. Environmental Protection Agency in connection with its
removal. Any removal of asbestos from the Property shall be conducted at Borrower's sole cost and expense.
Borrower further agrees to indemnify and hold Lender harmless from and against any and all liability, cost, charge
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and expense which Lender may incur as a result of the failure of Borrower to comply with its obligations, if any,
under this Paragraph 26.

Borrower shall pay promptly the costs of any environmental audits, studies or investigations (including but
not limited to advice of legal counsel) and the removal of any Hazardous Materials from the Property required by
Hazardous Materials Laws or reasonably required by Lender as a condition of its consent to any sale or transfer
under Paragraph 19 of this [nstrument of all or any part of the Property or any transfer occurring upon a foreclosure
or a deed in lieu of foreclosure or any interest therein, or required by Hazardous Materials Laws or reasonably
required by Lender following a reasonable determination by Lender that there may be Prohibited Activities or
Conditions on or under the Property. Borrower authorizes Lender and its employees, agents and contractors to enter
ontc the Property during normal business hours and upon 48 hours prior notice to Borrower for the purpose of
conducting such environmental audits, studies and investigations. Any such costs and expenses incurred by Lender
(including but rat limited to reasonable fees and expenses of attorneys and consultants, whether incurred in
connection with 2y judicial or administrative process or otherwise) which Borrower fails to pay promptly shall
become immediatély due and payable, shall bear interest from the date of disbursement at the rate stated in the Note
which applies in the-2veit of Default and shall become additional indebtedness secured by this Instrument pursuant
to Paragraph 8 hereol.

Borrower shall hold Faraless, defend and indemnify Lender, its affiliates, successors and/or assigns and all
of its and their officers, directsis, trustees, employees, and agents (collectively, the "Indemnitees”) from and against
all proceedings (including but not limitewo Governmental Actions), claims, damages, penalties, costs and expenses
(including without limitation reasonable fees-and expenses of attorneys and expert witnesses, investigatory fees, and
cleanup and remediation expenses, whethe. or not incurred within the context of the judicial process), arising directly
or indirectly from (i) any breach of any re)re.entation, warranty, or obligation of Borrower contained in this
Paragraph 26 or (ii) the presence or alleged presep_e‘of Hazardous Materials on or under the Property; provided,
however, that Borrower shall have no obligation uner this provision to the extent that such proceedings, claims,
damages, penalties, costs or expenses arise out of the gioss negligence or willful misconduct of any of the
Indemnitees.

The term "Hazardous Materials,” for purposes of this Furzgiaph 26, includes petroleum and petroleum pro-
ducts, flammable explosives, radioactive materials (excluding’ sacioactive materials in smoke detectors),
polychlorinated biphenyls, lead, asbestos in any form that is or cowl?-oecome friable, hazardous waste, toxic or
hazardous substances or other related materials whether in the form of a/cherical, element, compound, solution,
mixture or otherwise including, but not limited to, those materials defined as/hazardous substances," "extremely
hazardous substances,” "hazardous chemicals," "hazardous materials,”" "toxic suostances,” "selid waste," "toxic
chemicals,” "air pollutants,” "toxic pollutants,”" "hazardous wastes,” "extremely hrizrdous waste," or "restricted
hazardous waste" by Hazardous Materials Law or regulated by Hazardous Materials Law i1 any manner whatsoever.

The term "Hazardous Materials Law,"” for the purposes of this Paragraph 26, means all federal, state, and
local laws, ordinances and regulations and binding standards, rules, binding policies and other birdir.z zovernmental
requirements and any court judgments applicable to Borrower or to the Property relating to industria!fiygiene or to
environmental or unsafe conditions or to human health including, but not limited to, those relating to e Zeneration,
manufacture, storage, handling, transportation, disposal, release, emission or discharge of Hazardous Materials,
those in connection with the construction, fuel supply, power generation and transmission, waste disposal or any
other operations or processes relating to the Property, and those relating to the atmosphere, soil, surface and ground
water, wetlands, stream sediments and vegetation on, under, in or about the Property.

The representations, warranties, covenants, agreements, indemnities and undertakings of Borrower
contained in this Paragraph 26 shall be in addition to any and ali other obligations and liabilities that Borrower may
have to Lender under applicable law.

The representations, warranties, covenants, agreements, indemnities and undertakings of Borrower
contained in this Paragraph 26 shall continue and survive notwithstanding the satisfaction, discharge, release,
assignment, termination, subordination or cancellation of this Instrument or the payment in full of the principal of
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and interest on the Note and all other sums payable under the Loan Documents or the foreclosure of this [nstrument
or the tender or delivery of a deed in lieu of foreclosure or the release of any portion of the Property from the lien of
this Instrument, except with respect to any Prohibited Activities or Conditions or violation of any of the Hazardous
Materials Laws which first commences and occurs after the satisfaction, discharge, release, assignment, termination
or cancellation of this Instrument following the payment in full of the principal of and interest on the Note and all
other sums payable under the Loan Documents or which first commences or occurs after the actual dispossession
from the entire Property of the Borrower and all entities which control, are controlled by, or are under common
control with the Borrower (each of the foregoing persons or entities is hereinafter referred to as a "Responsible
Party") following foreclosure of this Instrument or acquisition of the Property by a deed in lieu of foreclosure.
Nothing in the foregoing sentence shall relieve the Borrower from any liability with respect to any Prohibited
Activities or Conditions or violation of Hazardous Materials Laws where such Prohibited Activities or Conditions or
violation of Hazardous Materials Laws commences or occurs, or is present as a result of, any act or omission by any
Responsible Part; or by any person or entity acting on behalf of a Responsible Party, or where Borrower is otherwise
liable pursuan: to t)is Paragraph 26.

27. ACZELERATION: REMEDIES. Any one or more of the following shali constitute a "Default”
under this Instrument:

(a) failure of Borrower to make any payment due under the Note or under Paragraph 2 of this
Instrument within ten'{i10) calendar days after Lender’s written demand for such amount;

{(b) failure of Borrowsrn(except as set forth under clause (a) above) to pay any amounts, costs,
expenses or fees (including reasorable attorney’s fees) of Lender, as required by any provisions of the Note,
this Instrument or any other Loan Documents related to the Property within ten (10) calendar days after
Lender's written demand for such amour.t;

©) failure of Borrower (except as set 1orth under clauses (a), (b, {d), (e}, (f), (g) or (h) of this
Paragraph 27) to comply with or perform, or any vreach or violation by Borrower of, any warranty,
representation, covenant, agreement, prohibition, resiri<tion or condition contained herein (except for those
contained in paragraphs 18 hereof), in the Note or this {nsarument or in any of the Lean Documents related
to the Property which failure or breach or violation contiiivss uncured to Lender's reasonable satisfaction
for thirty (30) calendar days after the earlier of (i) the deliviiy by Lender of written notice to Borrower
describing such failure or breach or violation or (ii} the delivery (o Linder of Borrower’s notification of
any failure, breach or violation or Default under this Instrument as set-forth in Paragraph 34 (1) hereof:
provided, however, that if such failure or breach or violation shall be nat orcirable within said thirty (30)
calendar day period and Borrower is diligently attempting to cure such failv¢-cr breach or violation within
such thirty (30) calendar day peried, then such failure or breach or violation shilinot constitute a Default
unless it shall continue uncured to Lender's reasonable satisfaction for ninety (5u) calendar days after the
delivery by Eender of such notice to Borrower or by Borrower of such notice to Leader, or if Borrower is
diligently attempting to effect such cure, such longer period of time as may be neciscary in Lender's
reasonable judgment to effect such cure.

() except as provided in and permitted under the Note, this Instrument or any Loan
Document related to the Property, any sale, assignment, transfer, conveyance, mortgaging, encumbering or
other change in, or collateral assignment of, the legal title to or beneficial interest in the Property or
Borrower, or any part thereof, or any interest therein, including, without limitation, the granting of any
subordinate lien, whether voluntarily or involuntarily by operation of law and whether or not of record or
for consideration (each, a "transaction"Y; provided, however, that such transaction(s) shall not constitute a
Default until a transaction continues uncured to Lender’s reasonable satisfaction for thirty (30) calendar
days after notice from Lender; and, provided, further, that any such thirty (30) day cure period shall be
applicable only with respect to transactions which Lender reasonably determines are reasonably capable of
cure and any and all other transactions shall be deemed to be in Default without an opportunity to cure;

(e) the occurrence of any event deemed to be a Default under Paragraph 18 hereof;
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4] subject to the provisions of Paragraphs 19(e) and (f) and 28 hereof, the occurrence of a
Cross Default;

{g) the occurrence of (i) a default, breach or violation by Borrower of any warranty,
representation, covenant, agreement, prohibition, restriction or condition contained under any of the
Limited Collateral Assignment of Liquor License, the Consent to Assignment of Proprietary Rights,
Assignment of Warranties, Contracts, Permits, Etc., or Certificate of Non-Foreign Status or (ii) a default,
breach or violation by the Guarantor of any warranty, representation, covenant, agreement, prohibition,
restriction or condition contained in the Guaranty, which default, breach or violation relates to the Property
or relates to any obligation of or representation by Guarantor which relates to the transaction as a whole,
which in either case continues uncured to Lender's reasonable satisfaction for thirty (30) calendar days after
the delivery by Lender of written notice to Borrower or Guarantor describing such default; provided,
hawever, that if such default shall not be curable within such thirty (30) calendar day period, then such
defauit ckall not constitute a Default hereunder unless it continues for ninety {90) calendar days after
delivery by Lender of such required notice, or if Borrower or Guarantor is diligently attempting to effect
such cure, =nCchelonger period of time as may be necessary in Lender's reasonable judgment to effect such
cure; or

(h) Bor{oyver and other entities referenced in Paragraph 34(j) are not in compliance with
radius restrictions and-ine provisions of Paragraph 34().

Upon Borrower's Default, in ‘addition to Lender's right to appoint a receiver or enter upon and take and
maintain control of the Property as set furth in Paragraph 25 of this Instrument, Lender at Lender's option may
declare all of the sums secured by this Instrunert to be immediately due and payable without further demand and
may foreclose this Instrument by judicial proceedng arnd may invoke any other remedies permitted by applicable law
or provided herein. Borrower acknowledges that the power of sale herein granted may be exercised by Lender
without prior judicial hearing. Lender shall be entitleri to collect all costs and expenses reasonably incurred in
pursuing such remedies, including, but not limited to, reascnavie attorneys' fees and costs of documentary evidence,
abstracts and title reports. Nothing contained herein shail bc”dcemed to require Lender to provide Borrower with
notice in the event a bankruptcy proceeding (whether voluntary «r inveluntary) has been instituted by or against
Borrower or any guarantor of Borrower under any of the other Instrumns or Loan Documents.

If the Property is sold pursuant to this paragraph 27, Borrower Or ary person holding possession of the
Property through Borrower shall immediately surrender possession of the Properosto the purchaser at such sale upon
the purchaser's written demand. If possession is not surrendered upen the purchascr's written demand, Borrower or
such person shali be a tenant at sufferance and may be removed by writ of possessicn-or by an action for forcible
entry and detainer. '

At any time after the exercise by Lender of the option to declare the obligations secared ov this instrument
to be immediately due and payable. Trustee, upon the written request of Lender, shall foreclosz voon and sell the
Property to satisfy the obligations secured by this instrument at public auction at the front door of the<ourthouse in
the county (or any county if more than one) in which the Property is sitvate for cash in hand on the datc ol sale, after
first giving notice of such sale by publishing such notice in a qualified newspaper of general circulation published in
the county where the Property is located, or if there be no such newspaper, in a qualified newspaper of general
circulation in said county, once a week for two successive weeks preceding the date of sale and after giving notice to
Borrower and to any subordinate lienholder who has previously notified the Lender, of the existence of a subordinate
lien, at least twenty days prior to the sale, and except as otherwise herein required no other notice of such sale shall
be required. Borrower agrees (i) that any sale made hereunder can be made by Trustee without the necessity of any
Court proceedings or Court Order authorizing such sale, (ii) that any sale made hereunder may be adjourned from
time to time without notice other than oral proclamation of such adjournment at the time and place of sale, or at the
time and place of any adjourned sale, and (iii) the Property, or any interest therein, may, at the discretion of the
Trustee, be sold in one or more parcels or in several interests or portions and in any order or manner. Lender or
Lender's designee may purchase the Property at any sale.
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Trustee shall deliver to Purchaser Trustee's deed conveying the Property so sold, without any covenant or
warranty, expressed on implied. The recitals in the Trustee's deed shall be prima facie evidence of the truth of the
statements made therein. If Trustee is requested to cancel this Instrument, all notes evidencing indebtedness secured
by this Instrument shall be surrendered to Trustee. Trustee shall apply the proceeds of the sale in the following
order; (a) to all costs and expenses of the sale, including, but not limited to, Trustee's fees in accordance with
applicable law and costs of title evidence; (b) to the discharge of all taxes, ievies and assessments on the Property, if
any, as provided by applicable law; (c) to all sums secured by this Instrument in such order as Lender, in Lender's
sole discretion, directs; and (c) the excess, if any, to the person or persons legally entitled thereto, including, if any,
holders of liens inferior to this Instrument in order of their priority, provided that Trustee has actual notice of such
lien. Trustee shall not be required to take possession of the Property prior to the sale thereof or to deliver possession
of such Property to the purchaser thereof.

In the event of a Default under this Instrument or any other Loan Document related to the Property, Lender
or any receiver 1ov the Property shall be entitled to terminate the management agreement, if any, between Borrower
and any manager <f the Property if such manager is an Affiliate of Borrower.

Notwithstanding 2y provision to the contrary herein, in the event that (i) Borrower's interest in the Property
is a leasehold interest, (ii) the/feal estate portion of the Property is not separately assessed for real estate taxation or
assessment purposes, (iii) Bor/ov/er is current in its payments, if any, to lessor/owner in connection therewith, and
(iv) the lessor/owner of such I'iopertv is responsible for the payment of taxes and assessments therefor, then non-
payment by lessor/owner shall not Le u Twfault under this Instrument and Borrower shall not be required to make
payments as set forth in Paragraph 2 hereof =5-a result of said non-payment.

28, CROSS-COLLATERALIZATTON; CROSS-DEFAULT. This Instrumment shall also secure the
prompt and timely payment of each of the promitso:yaiotes heretofore or hereafter executed under the Commitment
and secured by one of the Instruments; provided, nowever, that such cross-collateralization and the cross-default
provisions hereof shall not apply (i) with respect to Bor'ower or any of its Affiliates upon transfer as described in
paragraph 19{e} hereof or (ii} with respect to any such pruipisspry note during any period in which (but only to the
extent that) any such promissory note is not held by the holaer‘of the Note or, if the Note or any such promissory
note has been pledged or collaterally assigned, during any period/in) which and to the extent that such pledgee or
assignee does not hold such pledge or assignment of both the Note zac’ any such promissory note, or, during any
period in which the Note and any such promissory note are net/ield in a given single loan pool within a
Securitization (hereafter each a "Related Note" and referred to collectively #s "R:iated Notes™).

29. RELEASE. Upon payment of all sums secured by this Instrument ard the other Instruments and all
other Loan Documents, or as otherwise provided herein or in the Note, Lender/ hal! release this Instrument.
Borrower shall pay Lender's reasonable costs incurred in releasing this Instrument. Borrovier may not, except due to
an involuntary condemnation or with the approval of Lender, obtain the release of this licn or-ualy a portion of the
Property. Notwithstanding the foregoing, the Borrower shall nonetheless be entitled to the celezse-of the Property
upon full payment of all amounts due under the Note, this Instrument and each Loan Documep? relating to the
Property in accordance with the Note and upon the substitution of other property for the Property inarcordance with
Paragraph 19 hereof.

30. FUTURE ADVANCES. It is expressly understood and agreed between the parties hereto that this
Instrument is given to secure further advances or extensions of credit with interest thereon which the Secured Party
shall make to the Borrower from time to time. All advances, made at the time of recording hereof or to be made in
the future, are secured by this Instrument as if made on the date of recording hereof. However, the aggregate
maximum principal amount of the indebtedness secured hereunder at any time outstanding shall not exceed the sum
of 115% X ONE MILLION EIGHT HUNDRED FIFTY THOUSAND AND NO/1068 DOLLARS

(81,850,000.00).

31. SUBROGATION. Any of the proceeds of the Note utilized to take up outstanding liens against all or
any part of the Property have been advanced by Lender at Borrower's request and upon Borrower's representation
that such amounts are due and are secured by valid liens against the Property. Lender shail be subrogated to any and
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all rights, superior titles, liens and equities owned or claimed by any owner or holder of any outstanding liens and
debts, however remote, regardless of whether said liens or debts are acquired by Lender, by assignment or are
released by the holder thereof upor payment.

32. PARTIAL INVALIDITY. In the event any portion of the sums intended to be secured by this
Instrument cannot be lawfuily secured hereby, payments in reduction of such sums shall be applied first to those
portions not secured hereby.

33. REPRESENTATIONS OF BORROWER. The Borrower hereby represents and warrants to Lender
the following (except as set forth in Schedule 4) as of the date hereof:

(a) Borrower (i) is a Borrower Entity duly organized, validly existing and in good standing
under iz laws of the Borrower State and in all jurisdictions in which such qualification or licensing is
requised; and (ii} has the power and authority to own, lease and operate the Property and conduct its
business-as.ii-is now or proposed to be conducted. There are no proceedings or actions pending, threatened
or contemp!zied-for the liquidation, termination or disselution of Borrower.

(b) AsGf the date hereof, no person or entity has any leasehold estate in, or any lease or other
agreement granting ‘e Tight to use or occupy any portion of the Property except for the lease(s) or
subleases, if any, idenified in the title policy insuring Lender's interest in the Property, if any; no rental in
excess of one month's rent hz;s Yeen prepaid under any of the leases or subleases by the parties thereto in
accordance with its terms; the’exeruiion of this Instrument will not constitute an event of Default under any
of the Jeases or subleases; to the knowledge of Borrower, none of the tenants under any of the leases or
subleases has rights of offset or countrrelaim against the landlord; all of the material obligations of the
landlord pursuant to the leases have been p.rformed; and all tenants are current in the payment of rent.

(c) Except as specifically listed i1 the schedule of exceptions to coverage in the title policy
insuring Lender’s interest in the Property and excep? tur any permitted Affiliate Leases, Borrower is now in
possession of the Property, Borrower's possession of tlie Property is peaceable and undisturbed; Borrower
does not know any facts by reason of which any claim to fie Property, or any part thereof, might arise or be
set up adverse to Borrower; and, for the benefit of Lendei finsluding its successors and assigns) only and
not for the benefit of any third parties, Borrower represents ani warrants that to its knowledge the Property
is free and clear of (i) any lien for taxes (except real property taxes not yet due and payable for the calendar
year in which this Instrument is being executed), and (ii) any ersements, rights-of-way, restrictions,
encumbrances, liens or other exceptions to title by mortgage, decree, judgmant, Agreement, instrument, or,
to the knowledge of Borrower, proceeding in any court. No condemnsiicn.proceeding affecting the
Property is pending, or to the knowledge of Borrower threatened in writing., In the event that the
Borrower’s interest in the Property is fee simple or pursuant to a ground lease, the Property constitutes a
separate tax lot or parcel for property tax purposes.

(d) Except as disclosed in Schedule 1 of this Instrument, for the benefit of Lépder (including
its successors and assigns) only and not for the benefit of any third parties, Borrower iepiesents and
warrants that, to its knowledge, all charges for labor, materials or other work of any kind turnished in
connection with the construction, improvement, renovation or rehabilitation of the Property or any portion
thereof have been paid in full, and no unreleased lien claim or affidavit claiming a lien against the Property,
or any portion thereof, for the supplying of labor, materials or services for the construction of improvements
on the Property has been executed or recorded in the mechanic's lien or other appropriate records in the
county in which the Property is located. The Property is not affected by any unrestored casualty.

(e) To the knowledge of Borrower: the current and contemplated uses of the Property as a
Bennigan’s restaurant are in compliance in all material respects with all applicable federal, state and
municipal laws, rules, regulations or ordinances (including without limitation the Americans with
Disabilities Act of 1990, Public Law 101-336, 42 U.S.C. 12101), no governmental authority having
jurisdiction over any aspect of the Property has made a written claim or determination that there is any such
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material violation; the Property and the intended use thereof are in compliance, except with respect to
permitted non-conforming features, in all material respects with all applicable restrictions, zoning
ordinances, building codes and regulations, building lines and easements, including, without limitation,
federal and state environmental protection laws, except as disclosed in environmental reports delivered to
Lender and except as disclosed in the survey of the Property prepared for the benefit of Lender; and if the
restaurant on the Property has been fully constructed, all material permits, licenses and the like which are
necessary for the operation of the Property have been issued and are in full force and effect. Except as set
forth in Schedule 2 of this Instrument, the Property has adequate rights of ingress and egress and all
necessary utilities are presently serving the Property from public streets or under easements included as part
of the insured property under the title policy insuring Lender's interest in the Property.

(f) There have been no material adverse changes, financial or otherwise, in the condition of
Guarantor from that disciosed to Lender in the loan application submitted to Lender by Guarantor or in any
written supporting data or information (other than projections) submitted in connection with the Loan (or as
subsequently-revised and provided to Lender by Borrower or Guarantor), and to the best knowledge of
Guarantor 2'¥ o the information contained therein was true and correct in all material respects as of the date
of such infoimava, if dated, or if undated, when supplied. None of the Loan Documents, nor any of the
other certificates, wridan statements or written information furnished to Lender by or on behalf of Borrower
in connection with th¢ ['oan Documents or the transactions contemplated thereby to the best knowledge of
Borrower and Guardior contained, as of the date of such information, if dated, or if undated, when
supplied, any untrue staten.er? o a material fact, or omitted to state a material fact necessary to make the
statements therein, in light of he cizcumstances under which they were made, not misleading.

(g) There is no litigati(n. .egal or administrative proceeding, investigation or other action of
any nature commenced, or, to the knovleug of Borrower, threatened in writing against or affecting the
Borrower, the Property or any interest or right therein or Guarantor which has not been disclosed in detail in
writing to Lender and which may involve the possinility of any judgment or liability not fully covered by
insurance, and which would materially or adversciv-aitect any of the assets of the Borrower or Borrower's
right to carry on business as now conducted, or aifecting the continued employment of any officer or
director of Borrower, except as described on the attached Sciredule 3 attached hereto, if any.

(h) No proceedings in bankruptcy or insolvency have ever been instituted by or against
Borrower or any affiliate thereof, and no such proceeding is now pendirg or contemplated.

) Borrower, and the general partner of Borrower if apniiczble, is solvent pursuant to the
laws of the United States and the state in which the Property is located as-rzflected by the entries in
Borrower's books and records and as reflected by the actual facts.

1)) The Note, this Instrument, and the Loan Documents related to the Prorerty, have been
duly authorized, executed and delivered by Borrower and constitute valid and binding cbligations of
Borrower, enforceable against Borrower in accordance with their respective terms fcucupt as such
enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws
affecting creditor’s rights and remedies generally and by general principles of equity regardless of whether
enforcement is sought in equity or at law). No approval, consent, order or authorization of any
governmental authority and no designation, registration, declaration or filing with any governmental
authority is required in connection with the execution and delivery of the Note, this Instrument, or the other
Loan Documents, except those which have been obtained.

(k) The execution, delivery, and performance of the Loan Documents will not (i) violate or
contravene in any way the organizational documents of Borrower (if Borrower is a partnership, corporation
or other entity) or any indenture, agreement or instrument to which Borrower is a party or by which it or its
property may be bound, or be in conflict with, result in a breach of or constitute a default under any such
indenture, agreement or other instrument, or result in the creation or imposition of any lien, charge or
encumbrance of any nature whatsoever upon any of the property or assets of Borrower, nor (ii) to
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Borrower's knowledge, violate any governmental requirement applicable to Borrower, the Property or the
Restaurant or any other statute, law, regulation or ordinance or any order or ruling of any court or
governmental entity; except as contemplated by the provisions of such Loan Documents, and no action or
approval with respect thereto by any third person is required.

(I The proceeds of the Loan will be used by Borrower for its business and commercial
purposes, not to include the purchase of margin stock, and not for personal, family, household or
agricultural use. No part of the Property is all or part of Borrower's homestead.

If this Instrument secures a leasehold:

6] The lease is valid, legal and binding and enforceable in accordance with its terms
(except as such enforceability may be limited by bankruptcy, insclvency, reorganization,
nioratorium or other similar laws affecting creditor's rights and remedies generally and by general
prinoiples of equity regardless of whether enforcement is sought in equity or at law); such lease or
a imeriorandum thereof has been (or, prior to the recordation of this Instrument, shall be) duly
recorded; and such lease permits (or lessor has consented to) the interest of the Borrower
thereunacr tobz encumbered by this Instrument and does not restrict the use of the Property and
related impravements by such tenant, its successors or assigns as a restaurant; and

{ii) Cucnlease has an original term (or an original term plus one or more optional
renewal terms which ‘mav-ue exercised by Borrower and can be enforced by Lender on behalf of
Borrower) which extends not less than the stated maturity of the Note.

{m) Borrower has deliveiad’ o Lender all formation and organizational documents of
Borrower and of its managing members, if ary, and of Guarantor, and ali such formnation and organizational
documents remain in full force and effect and he've not been amended or modified since they were delivered
to Lender. The financial statements of Guarauror which have been delivered to Lender, (i) are in
accordance with the books and records of Guarantor witich have been maintained in accordance with good
business practice; (ii) have been prepared in conformity wih GAAP, and (iti) fairly present the financial
position of Guarantor at such date. Guarantor has no liaviity’ for taxes or other outstanding obligations
which are material in the aggregate, except as disclosed in suck iinancial statements furnished to Lender.

{n) Borrower has filed all federal, state and local tax rericms required to be filed and has paid
or made provision for the payment of all taxes and other Governmenta:_pssges due and payable pursuant
to such returns and pursuant to any assessments made against it or any of it property and all other Taxes
and other Governmental Charges imposed on it or any of its property by any govermental authority (other
than taxes and other Governmental Charges the amount or validity of which is curreriiy being contested in
good faith by appropriate proceedings and with respect to which reserves in accordancs with GAAP have
been provided on the books of the borrower). No Lien has been filed and no materizi swaiins are being
asserted in writing with respect to any such Taxes and other Governmental Charges. The chrirgzs, accruals
and reserves on the books of the Guarantor in respect of taxes and other Governmental Charges are
adequate and the Borrower and Guarantor know of no proposed material tax assessment against it or any
basis thereof.

(o) Each Plan is in compliance with ail applicable requirements of ERISA and the Tax Code
and with all material applicable rulings and regulations issued under the provisions of ERISA and the Tax
Code setting forth those requirements. No Reportable Event has occurred and is continuing with respect to
any Plan, All of the minimum funding standards applicable to such Plans have been satisfied and there
exists no event or condition which would reasonably be expected to result in the institution of proceedings
to terminate any Plan under Section 4042 of ERISA. With respect to each Plan to Title 1V of ERISA, as of
the most recent valuation date for such Plan, the present value (determined on the basis of reasonable
assumptions employed by the independent actuary for such Plan) of such Plan's projected benefit
obligations did not exceed the fair market value of such Plan's assets.

914500-79424/434779 v3 27
BENNIGAN'S/SITE NO. 1444/NILES, IL




UNOEEICIAL COPBRLZEF g aw

M, BORROWER'S ADDITIONAL COVENANTS. Borrower hereby covenants, agrees and
undertakes to:

(a) from time to time, at the reasonable request of Lender, (i) promptly correct any defect,
error or omission which may be discovered in the contents of this Instrument or in any of the other Loan
Documents related to the Property or in the execution or acknowledgment thereof; (ii) execute,
acknowledge, deliver and record and/or file such further documents or instruments (including, without
limitation, further mortgages, security agreements, financing statements, continuation statements,
assignments of rents or leases and environmental indemnity agreements) and perform such further acts and
provide such further assurances as may be necessary, desirable or proper, in Lender's reasonable opinion, to
carry out more effectively the purposes of this Instrument and such other Loan Documents and to subject to
the liens and security interests hereof and thereof any property intended by the terms hereof or thereof to be
covered-hereby or thereby, including specifically, but without limitation, any renewals, additions,
substituiicns, replacements, or appurtenances to the Property; and (iii) execute, acknowledge, deliver,
procure, ant-file and/or record any document or instrument (including specifically, but without limitation,
any financizg ciatement) deemed advisable by Lender to protect the liens and the security interests herein
granted agaiist-{07 rights or interests of third persons; provided that such documents or instruments do not
increase Borrower’s Liability under the Loan Documents or materially or adversely affect any of Borrower’s
rights. Borrower will(pay all reasonable costs connected with any of the foregoing in this subparagraph (a);

)] continuously raintain Borrower's existence, if applicable, as a Borrower Entity in the
State of Nevada, and the right to de-business, as applicable, in the State of [llinois;

(c) at any time any lav- s'iall be enacted imposing or authorizing the imposition of any tax
upon this Instrument, or upon any rigats; ticle, liens or security interests created hereby, or upon the
obligations secured hereby or any part thercof, pay all such taxes within the applicable payment period;
provided that, if such law as enacted makes it uinlav-ful for Borrower to pay such tax, Borrower shall not
pay nor be abligated to pay such tax, and in the aiiernative, Borrower may, in the event of the enactment of
such a law, and must, if it is unlawful for Borrower tupay such taxes, prepay the obligations secured hereby
in full within cne hundred eighty (180) days after demaiictterefor by Lender, without penalty or premium.
Borrower shall not be obligated to pay any tax or prepay in< Yote if Borrower shall contest in good faith
and by appropriate and timely legal proceedings any such tax.c/-assessment, and Lender agrees to cooperate
with Borrower in connection with any such contest; provided, how ever, that Borrower shall indemnify and
hold harmless Lender from any loss or damage resulting from any such centest, and that all expenses of any
such contest (including, without limitation, all attorneys’ fees, court and <ther costs) are paid solely by
Borrower. Nothing contained in the foregoing shall obligate Borrower to pai-apy net income taxes, gross
receipts or franchise taxes imposed upon Lender;

(d) not execute or deliver any deed of trust, mortgage or pledge of any typ..er any other lien
covering all or any portion of the Property (including the rents) or any beneficial interest'ipdorrower other
than Permitted Encumbrances;

(e) not permit any drilling or exploration for or extraction, removal or production of any
mineral, natural element, compound or substance from the surface or subsurface of the Property regardless
of the depth thereof or the method of mining or extraction thereof without the prior consent of the Lender;

H promptly pay all reasonable and bona fide out-of-pocket costs, fees and expenses and
other expenditures, including, but not limited to, reasonable attorneys' fees and expenses, paid or incurred
by Lender to third parties incident to this Instrument or any other Loan Document relating to the Property
(including, but not limited to, reasonable attorneys' fees and expenses in connection with the negotiation,
preparation and execution hereof and of any other Loan Document {subject however, to the attorneys’ fee
cap described in the Commitment) and any amendment hereto or thereto, any release hercof, any consent,
approval or waiver hereunder or under any other Loan Document, the making of any advance under the
Note, and any suit to which Lender is brought into as a third party defendant involving this Instrument or
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the Property) or incident to the enforcement of the obligations secured hereby or the exercise of any right or
remedy of the Lender under any Loan Document;

(2 not materially amend the constituent entity organizaticnal documents of Borrower without
the prior written consent of Lender, which consent shall not be unreasonably delayed or withheld;

{(h) make any additions, alterations, changes and improvements, structural and nonstructural,
including but not limited to construction of additional buildings and additions to the then existing buildings
refated to the Property as Borrower shall desire, provided however: (i) Borrower shall submit plans of all
material structural changes to Lender at least thirty (30) days in advance of the proposed construction date,
(ii) if the cost of structural changes exceeds TWO HUNDRED FIFTY THOUSAND AND NO/100
DOLLARS ($250,000.00) or the aggregate cost of all structural changes then in progress or under contract
for any.of the properties secured by other Instruments, exceed TWO MILLION AND NO/100 DOLLARS
($2,600,200.00), Borrower shall obtain and deliver to Lender payment and performance bonds for such
work, nzining Lender and Borrower as dual obligees, and such payment and performance bonds shall be
issued by insurance carriers which have a long-term debt rating of claims paying in the category "A-" or
better as rated-uy-Best's Insurance Rating Agency, (iii) all such censtruction shall be completed in a
workmanlike manner“and in full compliance with all building laws and ordinances applicable thereto, at
Borrower's expense, @n« (iv) such additions, alterations, changes and improvements shall not materially
reduce the fair market value of the Property. All such additions, alterations, changes and improvements
shall be deemed to be a pait . i Property. Notwithstanding the foregoing, this paragraph 34(h) shall not
apply or relate to the constructiop-of the restaurant at the Property as contemplated by the Construction
Loan Agreement, if any;

() with respect to title eaderséments, updates, other title documentation and searches and
reports, if any, required by Lender after the closing of the Loans, Borrower shall not be required to pay the
costs and expenses of the same unless Borrower is i Default under the Loans or unless Borrower is asking
for some relief or procedure requiring such title ase diligence;

() during the term of the Loan, neither ¢i tue Borrower, nor the Guarantor, nor any of their
Affiliates, without first providing all reasonably requested in‘ormation (including underlying supporting
data) to Lender and obtaining the Lender’s prior written.cZisent. which may be withheld in Lender’s
reasonable discretion, shall own an interest in, or operate, any othir Bennigan’s restaurant within a two (2)
mile radius of the Property, except that such radius may be reduccd <c.one (1) mile in geographic areas
where the population living within a one (1) mile radius is greater thai £0,000 people. The terms and
conditions of this Paragraph shall not apply (x} to any store-front, in-line or‘sther non-traditional locations
which Borrower intends to develop in such areas as a college or university catipus or inside an airport,
hospital or shopping mall; (y) to any existing properties which are in violation uf thiz-restriction as of the
date of this Instrument; or (z) during the last two (2) years of the term of the Loan,

k) to the fullest extent permitted by law, Borrower agrees (jointly and’ severally with
Guarantor) ("Indemnitors") to protect, indemnify, defend and hold harmless Lender and its respective
shareholders, members, beneficial owners, directors, partners, managers, officers, employees, agents,
attorneys, successors, assigns and any affiliate thereof ("Indemnitees”) from and against any and all
liabilities, losses, damages (whether direct or consequential), obligations, claims, penalties, causes of action,
fines, injunctions, costs or expenses of any kind or nature and from any and all suits, claims or demands
(including, without limitation, in respect of or for reasonable attorney's fees and other expenses whether
incurred within or outside the judicial process) arising on account of or in connection with any matter or
thing or action or failure to act by Indemnitees, or any of them, arising out of or relating to Borrower,
Guarantor, the Property, or the Loan Documents relating to the Property, whether prior to or after the date
of this Instrument including, without limitation, any use by Borrower, Guarantor or any Affiliate of any
proceeds of such Loan Documents, except to the extent such liability arises from the wiliful misconduct or
gross negligence of the Indemnitees or to the extent such Indemnitees are held liable in a suit (or
countersuit) commenced by any Indemnitors against such Indemnitees by a court of final adjudication.
Upon receiving knowledge of any suit, claim or demand asserted by a third party that Lender believes is
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covered by this indemnity, Lender shall give Borrower notice of the matter and an opportunity to defend it,
at Borrower's sole cost and expense, with legal counsel reasonably satisfactory to Lender. Any failure or
delay of Lender to notify Borrower of any such suit, claim or demand shall not relieve Borrower of its
obligations under this Paragraph 34 (k). The obligations of Borrower under this Paragraph 34 (k) shall
survive the payment and performance of all obligations secured hereby and the exercise of any rights or
remedies by Lender. The foregoing indemnification shall not apply to any claim by any participant in a
Securitization, unless such claim relates to allegations against Borrower, Guarantor, or any for fraud,
misrepresentation, gross negligence or willful misconduct;

)] promptly, and in any event within three (3) business days after an officer of the Borrower
obtains actual knowledge of any failure or breach or vielation or a Default under this [nstrument, to provide
Lender with written notice thereof. "Actual knowledge" as used in this clause (I} of Paragraph 34 means the
actual kaowledge of an officer of Borrower; and

Jn; have no subsidiaries and shall have no subsidiaries during the term of the Loan, except (i)
if such subsiciziy is formed prior to a Securitization, with the consent of Lender (which consent shall not be
unreasonably wittireld, conditioned, or delayed) and so long as each such subsidiary has no business other
than the business-(#: 2 portion thereof) of Borrower and becomes a co-borrower under the Note and
otherwise meets the (ersonable requirements of Lender so as not to impair the value of the Property,
negatively affect the sccuritv.interest of Lender in the Property or, (ii} if such subsidiary is formed after a
Securitization, the applicab'e Ts7ing Agencies shall confirmed that the formation of such subsidiary will not
result in a down-grading of the rel>4cd securitization pool by such Rating Agencies.

35 MAINTENANCE OF CASH FLOW. During the term of this Instrument, the Borrower shall
maintain a Consolidated Fixed Charge Coverage Rati¢ for the Borrower and Guarantor, on a consolidated basis at
the Guarantor level, of not less than 1.2:1 measured aanually at the end of each fiscal year of Borrower on a trailing
four (4) quarters basis. Failure by Borrower to comply v ith the covenants set forth herein shall be deemed a Default
under this Instrument.

For the purposes of calculating (a) the Borrower's Cash'r!ow, Non-Recurring Expenses and Non-Recurring
Income, the term "Borrower” shall mean the Borrower and Guarantor/on: a consolidated basis at the Guarantor level,
and the term "financial statement” shall mean a consolidated financial .iatement of the Borrower and Guarantor and
{(b) the Consolidated Fixed Charge Coverage Ratio, no property shall be inciuded in such calculation unless and until
it has been in operation for one (1) full fiscal year.

36. ASSIGNMENT BY LENDER, This Instrument {(and unless a c{wirary intention is expressly
provided, each other Loan Document) is freely assignable, in whole or in part, by the Lénder and, to the extent of
any such assignment, the Lender shall be fully discharged from all liability under this Insirumsut accruing from and
after the date of such assignment. The Lender’s assignee shall, to the extent of the assignmen.,_be vested with all the
powers and rights of the Lender hereunder and under the other Loan Documents, and to the <itent of which
assignment the assignee may fully enforce such rights and powers as the holder hereof and all réfirences to the
Lender shall mean and refer to such assignee. The Lender shall retain all rights and powers hereby givew vhich are
not so assigned, transferred and/or delivered. Without limiting the foregoing, the Borrower understands and agrees
that the Lender intends to and may, from time to time, sell, pledge, grant a security interest in and collaterally assign,
transfer and deliver or otherwise encumber or dispose of the Note, this Instrument and the other Loan Documents
and its rights and powers hereunder and thereunder, in whole or in part, in connection with the Securitization: or any
other assignment or other disposition of the Note. Except as permitted by this Instrument, the Borrower may not, in
whole or in part, directly or indirectly, assign this Instrument or any Loan Document or its rights hereunder or
thereunder or delegate its duties hereunder. Lender reserves the right to assign, transfer, participate, pledge,
hypothecate or encumber, or any combination thereof (a “Loan Transfer”), all or any part of Lender's interest in this
commitment ot any of the collateral and security instruments and documents mentioned hergin without Borrower's
consent. Notwithstanding anything to the contrary contained in the foregoing, except in connection with 2 Loan
Transfer involving a Securitization, Lender agrees with Borrower that, provided that no Default exists under this
[nstrument or any of the Loan Documents related to the Property, Lender will not knowingly consummate a Loan
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Transfer to a restaurant operating company which is a direct competitor of Guarantor in the restaurant business. Any
Loan Transfer shall be subject to the provisions of any confidentiality agreement between Lender and Borrower.

37. SECURITIZATION OPINIONS, FINANCIAL INFORMATION. In the event the Loan is
included as an asset of a Securitization by Lender or any of its Affiliates, Borrower shall, within ten (10) days after
Lender's written request therefor, deliver or cause to be delivered opinions and certifications in form and substance
and delivered by counsel reasonably acceptable to Lender and the Rating Agency, as may be reasonably required by
Lender and/or the Rating Agency in connection with such Securitization; provided, however, that with respect to any
opinion or certification requested from a third party, Borrower shall be obligated only to use its reasonable efforts to
obtain delivery of any such certificates or opinions from third parties. Borrower shall not be required to bear the cost
of the preparation or delivery of such certificates or opinions, if any. It is understood and agreed that no non-
consalidation opinion will be delivered.

Borrower shall, in the event the Loan is included as an asset of a Securitization, (a) gather any existing
environmental inforration reasonably required by the Rating Agency in connection with such a Securitization, at
Lender's request, (b}-zzet a reasonable number of times in connection with a pool of loans with representatives of
the Rating Agency to disnucs the business and operations of the Property, and (c) cooperate with the reasonable
requests of the Rating Agency and Lender in connection with all of the foregoing and the preparation of any offering
documents with respect therect. ' Lender agrees that Borrower will not be required to undertake any action which
would increase Borrower's liabinty or materially increase any administrative or ministerial obligations of Borrower
or adversely affect any of Borrower’s . aay of its Affiliates’ rights under any Loan Document.

Borrower shall, upon Lender's wr.tten request therefor in connection with a Securitization in which the Loan
is to be included as an asset promptly delivel svch financial statements and related documentation prepared by an
independent certified public accountant as may b r-azonably necessary and shall fully cooperate with the Lender in
connection with any assurances or other documents; 1vhich are deemed to be reasonably necessary ot convenient by
Lender, requested from Borrower and consistent with the Bor-ower’s obligations hereunder, in connection therewith.
Borrower shall not be required to bear the costs of prepaiztion of financial statements and related documentation
prepared by an independent certified public accountant in ceinection with a Securitization (unless Borrower is
otherwise having such financial statements and related documeris)prepared). It is understood and agreed the
Borrower shall not bear any costs with respect to a Securitization, previried, however, Borrower shall not be entitled
to reimbursement for any internal administrative or ministerial coste Licurred by Borrower's compliance with this
Paragraph 37.

Borrower agrees to cooperate in good faith {but without any expense to Rurrawer) with Lender's reasonable
requests relating to the securitization program process and requirements and agreos-and acknowledges that all
information relating to Borrower and the Loans may be made available by Lender to th: other participants in the
Securitization subject to any separate confidential agreements between Lender and Boirows:. Borrower hereby
authorizes Lender to provide any required information regarding Borrower and Guarantor in'any. renort required by
any governmental body regulating Lender. In the event of a Securitization, assuming Lender or its aitiliate is acting
as the servicer thereunder, and provided that Borrower is not in Default under this Instrument or ary of the Loan
Documents, such entity will use every reasonable effort to assure, that any consent or approval provided ior in the
Loan Documents will be made by Lender or its affiliate, as servicer, without the requirement of obtaining the consent
of the securitization trustee or the holder(s) of the securitization certificate(s); provided, however, such servicer,
may, in its sole reasonable discretion under a prudent lender/servicer standard, seek the consent of the securitization
trustee in any case in which such servicer believes that such consent is warranted.

38. DEFINITIONS. Borrower and Lender agree that, unless the context otherwise specifies or requires,
the following terms shall have the meanings herein specified, such definitions to be applicable equally to the singular
and the plural forms of such terms,

"actual knowledge" has the meaning ascribed to such term in Paragraph 34(1) of this Instrument.

914500-79424/434779 v3 31
BENNIGANS/SITE NO. 1444/NILES, IL




=yt

UNOFFICIAL C@‘pﬁ?liilﬂ? Page 3 of 94

"Affiliate" means, with respect to any designated Person, any Person that, directly or indirectly, controls or
is controlled by or is under common contro] with such designated Person and, without limiting the generality of the
foregoing, shall include, (i) any Person who is a director or officer of, partner in, trustee of, or blood or legal relative,
guardian or representative of the designated Person, or any Person who acts or serves in a similar capacity with
respect to the designated Person, (ii} any Person of which or whom the designated Person is a director or officer,
partner, trustee, or blood or legal relative, guardian or representative, or with respect to which or whom, the
designated Person acts or serves in a similar capacity; and (iii) any Person, who, directly or indirectly, is the legal or
beneficial ewner of or controls more than 50% of any class of equity securities of the designated Person. For the
purposes of this definition, "control” (including, with correlative meanings, the terms "controlled by" and "under
common control with"), as used with respect to any Person, shall mean the possession, directly or indirectly, of the
power or cause the direction of the management and policies of such Person, whether through the ownership of
voting securities, by contract or otherwise.

“Affiliats Leases” means any leases by or between (directly or indirectly) Borrower and any Affiliate of
Borrower affecting the Property.

"Approved Carriess” has the meaning ascribed to such term in Paragraph 5 of this Instrument.
"Borrower" has the mear.ing ascribed to such term in the first paragraph of the preamble of this Instrument.

“Borrower Entity” means, i azp'icable, the entity form of Borrower which is a corporation.

“Borrower State” means, if applicable. the state or other jurisdiction under which the Borrower is formed,
which is the State of Nevada.

"Breakage Costs" means an amount equal to:

(i) the present value of all remaining paymeunts f principal and interest discounted at a discount rate
equal to the "Swap Rate on Date of Prepayment,” -

minus

(ii) the present value of all remaining payments of principal {nd iaterest discounted at a discount rate
equal to the "Swap Rate on Date of Notes."

"Cash Flow" means, for any period, with respect to any Person, an amount-cjua! to (a) the sum of (i) pre-
tax income, (ii) interest expense, including the interest portion of capital lease payments, {iii)all non-cash amounts in
respect of depreciation and amortization, (iv) Non-Recurring Expenses, (v) discretionary maragement fees and (vi)
all operating lease or rent expense., less (b) Non-Recurring Income, all as reflected on such/Pzrson’s financial
statement for such period. For purposes of this definition, all ieases with Lender or any Affilicie/wereof shall be
treated as an operating lease.

"Casualty” has the meaning ascribed to such term in Paragraph 5 of this Instrument.

"Code" has the meaning ascribed to such term in Paragraph 18 of this Instrument.

"Collateral Assignment of Liquor License” means that certain Collateral Assignment of Liquor License
dated as of the date hereof by Borrower to and in favor of Lender pledging the liquor license collateral relating to

operation of the Restaurant located at the Property.

“Commitment” means the commitment letter from CNL Franchise Network, LP to S & A Restaurant Corp.
for cumulative loans in the amount not to exceed $20,000,000.00 dated August 16, 2000.

"Concept Sale” has the meaning ascribed to such term in Paragraph 19(a) of this Instrument.

914500-79424/434779 v3 32
BENNIGAN’S/SITE NO. 1444/NILES, (L




UNOFFICIAL COPRI2275 o . o

"Condemnation Proceeds" has the meaning ascribed to such term in Paragraph 11 of this Instrument.

"Consent to Assignment of Proprietary Rights" means that certain Consent to Assignment of Proprietary
Rights dated as of the date hereof by and among Guarantor, Franchisor, and Lender pledging the trademark, trade
names and related intellectual property collateral relating to operation of the Restaurant located at the Property.

"Consolidated Fixed Charge Coverage Ratio" means, for any period, the ratio of (a) the Borrower's and
Guarantor’s, if any, Cash Flow for such period to (b) the sum of Borrower's and Guarantor’s Debt Service for such
period.

“Construction Loan Agreement” means that certain Construction Loan Agreement between Borrower and
Lender dated as of the date hereof (if the restaurant operation is to be constructed at the Property after the date of this
Instrument).

"Contracis” means all contracts and agreements to which the Borrower now is, or hereafter will be, bound,
or a party, beneficiary’ or-assignee (other than rights evidenced by Chattel Paper, Documents or Instruments and the
License), including, withowus limitation the agreements and documents executed and delivered with respect to such
contracts, and all revenues; r<ifals and other sums of meney due and to become due thereunder from any of the
foregoing,

"Cross Default” means the failg-c of Borrower or the borrower under any Related Note to pay any amount
required to be paid by any provision oi anviislated Note(s), the other Instruments or other Loan Documents which
in the case of Payment Default(s) under such Related Notes remain uncured for the later of (x) seven (7) days after
written notice to Borrower or such borrower, as the case may be or {y) ten (10) days afier the due date of such
payment(s), in an aggregate amount exceeding $12¢ £00.00 (including the amount of a Payment Default under the
Note or Related Note, but excluding, however, ficm such aggregate amount, any amounts (including, without
limitation, late charges and default interest) accruing and \fue 1s a result of an acceleration of the Note or any Related
Notes) or which in the case of any Monetary Default theseriider which remain uncured for a period of thirty (30)
days after written notice by Lender to Borrower and/or such burower as the case may be; provided, that Lender shall
have given at least ten (10) days prior written notice to Borrevier and such borrower that such Payment Defaults
and/or Monetary Defaults under Related Notes shall, if not cured in‘a 2imely manner, constitute a cross-default and a
Default under this Instrument and under the other Instruments securing .clated Notes.

“Debt Service” means, for any peried, with respect to any Person, all’ofsuch Person’s interest payments,
the current portion of the principal portion of payments made with respect to any isans, the current portion of any
payments made with respect to any capital lease obligations and all operating leases or~sntf.expense. For purposes of
this definition, all leases with Lender or any Affiliate thereof shall be treated as operating deases. Debt Service shall
not include any current portion of principal obligations (but shall include interest obligations}-with respect to the
revolving portion of any indebtedness of Borrower and Guarantor.

"Default" has the meaning ascribed to such term in Paragraph 27 of this Instrument.
"DMA" shall mean Designated Market Area.
"Document” has the meaning ascribed to such term under the UCC.

"Economically Disadvantaged Site" has the meaning ascribed to such term in Paragraph 19 (b) of this
Instrument.

"Equipment” means any "equipment,” as such term is defined in the UCC, used or bought for use primarily
in the Restaurant and not included within Inventory, now or hereafter owned or leased by the Borrower and, in any
event, shall include, but shall not be limited to, all machinery, tools, computer sofiware, office equipment, furniture,
appliances, fixtures, vehicles, motor vehicles, and any manuals, instructions and similar items which relate to the
foregoing, and any and all additions, substitutions and replacements of any of the foregoing, wherever located,
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together with all improvements thereon and all attachments, components, parts, equipment and accessories installed
thereon or affixed thereto; but excluding the "Point of Sale" system and, to the extent approved by Lender, such
approval not to be unreasonably withheld, delayed or conditioned, any equipment leased by Borrower.

"ERISA" means the Employee Retirement Income Security Act of 1974, as amended.

"ERISA Affiliate" means any trade or business (whether or not incorporated) that is a member of a group of
which Borrower is a member and which is treated as a single employer under Section 414 of the Tax Code.

"Franchisor” means the Borrower’s Affiliates which own the Proprietary Rights of the Bennigan’s and
Steak and Ale restaurant systems, respectively.

"Funds”has the meaning ascribed to such term in Paragraph 2 of this Instrument.

"Future Advances” has the meaning ascribed to such term in the granting clavse on page 1 of this
Instrument, with resgectco future indebtedness pursuant to Paragraph 30 of this Instrument.

"General Intangities” hi2s the meaning ascribed to such term under the UCC.

"Governmental Actiois” has the meaning ascribed to such term in Paragraph 26 of this Instrument.

"Governmental Charges" means 2ii-levies, assessments, fees, claims or other charges imposed by any
governmental authority upon or relating to {i) Borrower, (ii} the Loan (excluding any taxes imposed on Lender), (iii)
employees, payroll, income or gross receipts ‘of 3orrower or Guarantor, or (iv) the ownership or use of any of its

assets by Borrower.

"Guarantor” means $ & A Restaurant Corp,(a Lelaware corporation, as guarantor of all or part of
Borrower's obligations under the Note, this Instrument or tiiz Other Loan Documents relating to the Property.

"Guaranty” means that certain Guaranty of Guarantor dated a5 of the date hereof.

"Hazardous Materials" has the meaning ascribed to such terre-iii Paragraph 26 of this Instrument.
"Hazardous Materials Law" has the meaning ascribed to such term in Paragraph 26 of this Instrument.
"Indemnitees” has the meaning ascribed to such term in Paragraph 34(k) of tli;sirstrument.

"Indemnitors" has the meaning ascribed to such term in Paragraph 34(k) of this Instrurzent.

“Initial Yearly Premium Payment" has the meaning ascribed to such term in Paragraph 2:0f {uis Instrument.
"Instrument" means this Instrument as defined on page | hereof.

"Instruments” means all documents granting a security interest or assigning rights or otherwise pledging the

assets of Borrower (or Guarantor(s) or its or their respective affiliates) to Lender to secure the indebtedness
evidenced by the Note or any Related Note.

"Inventory” means all inventory of the Borrower of every type or description, including all "inventory” as
such term is defined in the UCC, now owned or hereafter acquired and wherever located, whether raw, in process or
finished, and all materials usable in processing the same and all documents of title covering any inventory, including,
without limitation, work in process, materials used or consumed in the Restaurant, now owned or hereafter acquired
or manufactured by the Borrower and held for sale in the ordinary course of its business; all present and future
substitutions thereof, parts and accessories thereof and all additions thereto; and all proceeds thereof and products of
such inventory in any form whatsoever.
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"Lease”, if this Instrument secures a leasehold, has the meaning ascribed to it in the granting clause on page
1 of this Instrument and otherwise has the meaning ascribed to such term in Paragraph 16 of this Instrument.

"Lender" has the meaning ascribed to such term in the first paragraph of the preamble of this Instrument.

"License" means the license to use the Trademarks and other intellectual property of Franchisor in
connection with the operation of the Bennigan’s restaurant located at the Property.

“Licensing Agreement” means that certain Licensing Agreement dated April 29, 1996 among Bennigan’s
Franchising Company, LP, Guarantor, Borrower and others.

"Lien" means any mortgage, pledge, security interest, hypothecation, collateral assignment, encumbrance,
lien (statutory or-ather), or preference, priority or other security agreement or preferential arrangement of any kind or
nature whatscever (including, without limitation, any conditional sale or other title retention agreement, any
financing lease havirz substantially the same economic effect as any of the foregoing, and the filing of any financing
statement under the UL

"Loan" has the meaning ascribed to such term in the first Whereas clause of this Instrument.

"Loans" means the Loan and 2l other loans to Borrower and other borrowers by Lender as contemplated by
the Commitment.

"Loan Documents™ means (i) the Note, this Instrument, the Guaranty, and all other instruments, documents
and agreements relating to the Property and evideqcing or securing the indebtedness represented thereby and (ii) with
respect to any (or all) Related Note(s), such Related ‘Note(s), other Instrument(s), the “Guaranty,” (as that term is
defined in such other Instrument(s)), and all other insiruments, documents and agreements related to the “Property”
(as that term is defined in such other Instrument(s)) and e videt.cing or securing the indebtedness represented thereby.

"Loan Transfer" has the meaning ascribed to such terin.in Paragraph 36 of this Instrumnent.

"Major Casualty” has the meaning ascribed to such term in Parazraph 5 of this Instrument.

"Major Taking" has the meaning ascribed to such term in Paragrap/i 11 of this Instrument.

"Maturity Date" has the meaning ascribed to such term in the first Where2s iavse of this Instrument.

"Monetary Default” means a Payment Default and any other failure to make time'y payment of ény amount
required to be paid by the terms of any Related Note or the Loan Documents related thereto.

"Non-Recurring Expenses” and "Non-Recurring Income” mean expenses or income, as the case may be,
that is extraordinary and/or generally not reflected in any prior period or reasonably anticipated to b iicurred in any
subsequent period.

"Note" has the meaning ascribed to such term in the first Whereas clause of this Instrument.

"Notes" means all the Related Notes and all other promissory notes executed by Borrower or other
borrowers to evidence the indebtedness of the Loans.

"O&M Agreement and O&M Program” have the meanings ascribed to such terms in Paragraph 26 of this
Instrument.

“Operator” has the meaning ascribed to such term in Paragraph 19(e} of this [nstrument.

"Other Impositions" has the meaning ascribed to such term in Paragraph 2 of this Instrument.
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"Other Notes" means all the Refated Notes and all other promissory notes executed by Borrower or other
borrowers to evidence the indebtedness of the Loans,

"Payment Date" means the first day of each month or, in the event that the first day of a month is not a
Business Day (as defined in the Note), the next Business Day (as provided in the Note) during the term of the Loan
in which a monthly installment of principal and interest is due under the Note.

"Payment Default” means a Default resulting from non-payment of principal or interest due under the Note
or a Related Note, as the case may be.

"Person” means any individual, corporation, partnership, unincorporated association, firm, trust, joint stock
company, joint venture or other entity of whatever nature.

"Perraiti=a_ Encumbrances" means (i) liens created by the Loan Documents; (ii) liens for taxes not vet due
and payable; (iii)-nenz imposed by law incurred in the ordinary course of business, such as warehousemen'’s liens;
(iv) liens for workerz'Crinpensation, unemployment insurance and similar payments arising in the ordinary course of
business and relating «o-zoyinents which are not yet delinquent or are being contested; (v) other easements, rights-of-
way, restrictions, minor defecis in title and similar matters (including those which do not diminish, in any materiai
respect, the value of the Propirty or impair, in any material respect, the priority of the liens created by the Loan
Documents related to the Propeity); (vi) a security interest relating to purchase money financing in connection with
the purchase of Equipment to replac exizing, obsolete Equipment in an amount which shall not exceed $75,000.00
per restaurant site annually; and (vii) ‘any szceptions listed on Schedule B of Lender’s title policy related to the
Property. Notwithstanding any provision to tne contrary in this Instrument, Borrower may grant a first priority
security interest in such equipment purchased to renlace existing equipment. Borrower may obtain purchase money
financing in an amount exceeding $75,000.00 per resiaurant site annually, so long as Borrower has obtained the prior
written approval of Lender, which approval shall noi t e unreasonably withheld, delayed or conditioned.

"Plan" means each employee benefit plan (whetheiin existence on the Closing Date or thereafter instituted),
as such term is defined in Section 3 of ERISA, maintainea ici the benefit of employees, officers or directors of
Borrower or of any ERISA Affiliate.

"Prepayment Premium" has the meaning ascribed to such term/ii the Note.

"Prohibited Activities or Conditions" has the meaning ascribed 10.5:ch term in Paragraph 26 of this
Instrument.

"Property" has the meaning ascribed to such term in the description of collateral i the fourth paragraph of
the preamble of this Instrument.

"Rating Agency" means any nationally recognized statistical rating agency; provided, how<ver, that at any
time during which the Loan is an asset of a Securitization, "Rating Agency" shall mean the rating agéney or rating
agencies at such time that rate the securities issued in connection with such Securitization.

"Receivables” means any "account” as such term is defined in the UCC and in any event shall include, but
not be limited to, all of the Borrower's rights to payment for goods sold or leased, or services performed, by the
Borrower, whether now in existence or arising from time to time hereafter, including, without limitation, rights
evidenced by an account, note, contract, security agreement, chattel paper, or other evidence of indebtedness or
security, together with {a) all security pledged, assigned, hypothecated or granted to or held by the Borrower to
secure the foregoing, (b) all the Borrower's rights, title, and interest in and to any goeds, the sale of which gave rise
thereto, (¢) guarantees, endorsements and indemnifications on, or of, any of the foregoing, (d) all powers of attomey
for the execution of any evidence of indebtedness or security or other writing in connection therewith, () all books,
correspondence, credit files, records, ledger cards, invoices, and other papers relating thereto, including without
limitation ali similar information stored on a magnet medium or other similar storage device and other papers and
documents in the possession or under the control of the Borrower or any computer bureau from time to time acting
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for the Borrower, (f) all evidences of the filing of financing statements and cther statements and the registration of
other instruments in connection therewith and amendments thereto, notices to other creditors or secured parties, and
certificates from filing or other registration officers, (g) all credit information, reports and memoranda relating
thereto, and {h) all other writings related in any way to the foregoing.

"Related Note” and "Related Notes" has the meaning ascribed to such term in Paragraph 28 of this
Instrument.

"Reporting Entities" has the meaning ascribed to such term in Paragraph 10 of this Instrument.

"Responsible Party™ has the meaning ascribed to such term in Paragraph 26 of this Instrument,

"Restavrant” means the Bennigan’s restaurant operated by the Borrower on the Property and pledged to
Lender hereurder

"Securitizatizp” means the sale, pledge, grant of a security interest, collateral assignment, transfer and
delivery or other encainbruaice or disposition of all of the Lender's rights and powers in this [nstrument, the Note
and the Loan Documents reizied. to the Property by the Lender to one or more of its Affiliates or te other Persons
who will issue debt instruments ¢. equity certificates backed by such Instrument and the servicing of such Instrument
by & Person appointed as servicer in connection therewith.

"Sublease" has the meaning ascribed-to such term in Paragraph 16 of this Instrument.

"Substitute Collateral” has the meaniig ~scribed to such term in Paragraph 19(b) of this Instrument.

"Swap Rate on Date of Note" shall be détned herein as the fixed rate, as determined by Lender in its
reasonable discretion, which is paid by Lender (or which (therwise would be paid by an established and active
interest rate swap counter party, whether or not a swap transa<uion is actually entered into) on the date of the Note for
a fixed rate swap in the notional amount and with the amortizausn terms of the Loans, in exchange for a floating rate
equal to the 30-day LIBOR (London Inter-Bank Offering Rate).

"Swap Rate on Date of Prepayment” shall be defined herein a<'{ie fixed rate, as determined by Lender in its
reasonable discretion as of the date and time of a prepayment pursuant to (the t2rms of the Note, which the Lender
can contract to receive (or which otherwise would be paid by an established zod. active interest rate swap counter
party, whether or not a swap transaction is actually entered into) under a fixed rate’swan in the notional amount and
with the remaining amortization terms of the amount being prepaid, in exchange for.< -floating rate equal to the 30-
day LIBOR (London Inter-Bank Offering Rate), minus one-quarter of one percent (25 Bas’s Points}.

"Tax Code" means the Internal Revenue Code of 19_86, as amended.

"Transfer Event” has the meaning ascribed to such term in Paragraph 19(a} of this Instrume:it

"Transferee" has the meaning ascribed to such term in Paragraph 19(a) of this Instrument.

"Transferor" has the meaning ascribed to such term in Paragraph 19(a) of this Instrument.

"Transfer Requirements" has the meaning ascribed to such term in Paragraph 19{a) of this Instrument.

"UCC" shall mean the Uniform Commercial Code as adopted in the State of West Virginia.

"Unit Level Fixed Charge Coverage Ratio” means, for the for the trailing twelve (12) accounting periods of

approximately one (1) month each, the ratio of (a) the Cash Flow for such period to (b) the Debt Service for such
period with respect to the Property.
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39. INTENTIONALLY OMITTED.

40. WAIVER OF JURY TRIAL; CERTAIN REPRESENTATION. EACH OF BORROWER AND
LENDER BY ITS ACCEPTANCE HEREOF, FOR ITSELF AND FOR EACH HOLDER HEREOF,
HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY AGREE, THAT:

(a) NEITHER THE BORROWER NOR LENDER, NOR ANY ASSIGNEE,
SUCCESSOR, HEIR OR LEGAL REPRESENTATIVE OF ANY OF THE SAME SHALL SEEK A
JURY TRIAL IN ANY LAWSUIT, PROCEEDING, COUNTERCLAIM, OR ANY OTHER
LITIGATION PROCEDURE ARISING FROM OR BASED UPON THE NOTE, THIS
INSTRUMENT OR ANY OTHER LOAN DOCUMENT EVIDENCING, SECURING OR
RELATING TO THE OBLIGATIONS OR TO THE DEALINGS OR RELATIONSHIP BETWEEN
OR AVMONG THE PARTIES THERETO;

{0} NEITHER THE BORROWER NOR LENDER SHALL SEEK TO CONSOLIDATE
ANY SUCH/ACTION, IN WHICH A JURY TRIAL HAS BEEN WAIVED, WITH ANY OTHER
ACTION IMNWJICH A JURY TRIAL HAS NOT BEEN OR CANNOT BE WAIVED;

{c) THZ / PROVISIONS OF THIS PARAGRAPH HAVE BEEN FULLY
NEGOTIATED BY-TAE BORROWER AND LENDER, AND THESE PROVISIONS SHALL BE
SUBJECT TO NO EXCE?¢TIONS;

(d) NEITHER TEE EORROWER NOR LENDER HAS IN ANY WAY AGREED
WITH OR REPRESENTED TOANY OTHER PARTY THAT THE PROVISIONS OF THIS
PARAGRAPH WILL NOT BE FULLY NFORCED IN ALL INSTANCES; AND

(e) THIS PROVISION IS A M/ATERIAL INDUCEMENT FOR LENDER TO ENTER
INTO THIS TRANSACTION AND 1I. €EPARATELY GIVEN, KNOWINGLY AND
VOLUNTARILY WITH THE BENEFIT OF CCM.PETENT LEGAL COUNSEL.

4] IN NO EVENT SHALL LENDER LI RESPONSIBLE OR LIABLE FOR
INCIDENTAL, INDIRECT, CONSEQUENTIAL, SPECI1A4-OR PUNITIVE DAMAGES,

41. MISCELLANEOUS:

Time shall be of the essence with respect to all of Borrower’s obligations urder the Note, this Instrument,
and the other Loan Documents.

In the event that the Lender should become the owner of the Property, there shall be (no merger of the estate
created by this Instrument with the fee estate or any other interest in the Property.

The Note, this Instrument, and the other Loan Documents may not be changed, amended-or-modified,
except in a writing expressly intended for such purpose and executed by the Lender.

The Note, this Instrument, and the other Loan Documents are intended to and shall be deemed to create
only the relationship of a borrower and a lender between Borrower and Lender, and are not intended to nor shall they
create a joint venture or any relationship other than the relationship of Borrower and Lender.

The liability of each of the parties named as the Borrower hereunder, if more than one, and every other
party who or which is or may become liable hereunder is and shall be joint and several in all respects.

Borrower hereby appoints Lender as its attorney-in-fact to perform any action or execute any document
required to be taken or executed by Borrower under this Instrument and the other Loan Documents or otherwise
deemed necessary or advisable by Lender in its sole discretion with respect to the Loan or the Property; provided
that Lender shall not so act as Borrower's attorney-in-fact prior to a Default under this Instrument or the Loan
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Documents related to the Property unless Lender reasonably determines that such non-action could result in a
material adverse affect on the value of the Property. Lender, in its sole discretion, shalt have the right, but not the
obligation, to perform or refrain from performing any of Borrower’s obligations described in this Instrument or the
other Loan Documents and such substituted performance shall not relieve Borrower from its obligations or cure any
default under this Instrument or the other Loan Documents. The powers of attorney described in this paragraph are
coupled with an interest and irrevocable, shall survive Borrower’s death, and shall not be affected by Borrower’s
disability in any manner. As additional security to Lender, Borrower hereby authorizes Lender to sign and file
financing statements at any time with respect to any and all items of personalty included as a portion of the Property,
which may be subject to a security interest pursuant to the UCC, without the signature of Borrower. Borrower will,
however, at any time on request of Lender, sign financing statements, trust receipts, security agreement or other
agreements which Lender reasonably deems necessary or advisable to perfect, or continue to perfect its security
interest in the Property. Upon the Borrower's failure to do so, Lender is authorized as the agent of Borrower to sign
any such instrument. Borrower agrees to pay all filing fees and to reimburse Lender all reasonable costs and
expenses of auy ¥iud incurred in any way in connection with such perfection, or the continuance of such perfection,
in the Property.

Whenever possible-this Instrument and each provision hereof shall be interpreted in such manner as to be
effective, valid and enforceakic under applicable law. Any provisions of this Instrument which are prohibited or
unenforceable in any jurisdictior shall, as to such jurisdiction, be ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provisions hereof, and any such prohibition or unenforceability
in any jurisdiction shall not invalida‘e ~r-7ender unenforceable such provision in any other jurisdiction. In addition,
any determination that the application of any-provision hereof to any persen or under any circumstance is illegal and
unenforceable shall not affect the legality, validity and enforceability of such provision as it may be applied to any
other person or in any other circumstance.

42. NON-UNIFORM COVENANTS.

(a) The Note and the Loan Documcats may not be changed, amended or modified, except in
writing expressly intended for such purpose and exevursd by both the Lender and Borrower.

(b) Upon Borrower’s Default under the Instiuraent, Lender shall be entitled to certain other
rights as set forth herein, including, without limitation, the'tight to appointment of a receiver for the
Property and the right to be placed as mortgagee-in-possession of tie Property

(c) Borrower hereby waives all rights of redemption ‘and/ar reinstatement on behalf of
Borrower and on behalf of all other persons acquiring any interest or title in<%s Property subsequent to the
date of this Instrument, except decree or judgment creditors of Borrower.

(d) The Powers of Attorney granted to Lender pursuant to thic Inctooment shall be
automatically terminated upon the irrevocable payment of the Note and release of this Insurviaent.

(e) Borrower shail not permit the Bennigan’s restaurant operated on the Prupirty to go
"dark” except for temporary closure for periods not to exceed six (6) months or such reasonable additional
time if Borrower is diligently pursuing reopening of the restaurant, but, in no event shall such temporary
closures exceed twelve (12} months due to repairs, remodeling, casuealty damage or Acts of God, or, if this
Instrument is on a leaseheld, any shorter period designated as an event of default in the underlying lease.
Notwithstanding the foregoing, such periods of closure may be extended in the sole discretion of Lender.
Such closure shall not be deemed to be an abandonment of the Property as described in Paragraph 6(b) of

 this Instrument.

(D) From time to time, at the reasonable request of Borrower, Lender agrees to promptly
correct any defect, error or omission which may be discovered in the contents of this Instrument or in the
other Loan Documents or in the execution or acknowledgment thereof.
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() Notwithstanding anything to the contrary contained herein or in any of the other Loan
Documents, in the event Lender or Borrower should bring suit against the other party in respect to any
matters provided for herein or in the Loan Documents, the prevailing party shall be entitled to recover from
the non-prevailing party its costs of court, legal expenses and reasonable attorneys' fees.

(h) Lender agrees that with respect to the purchase of Equipment in which Lender has
allowed Borrower to grant a first priority purchase money security interest as set forth in the definition of
Permitted Encumbrances hereof, Lender shall provide promptly upon Borrower’s request, written
confirmation to the seller of or lender on such new Equipment that, Lender’s security interest in such
Equipment shall be subordinate in all respect to the security interest of such seller or lender in such
Equipment and during the period in which such seller or lender maintains a first priority purchase money
security interest on any such Equipment, Lender shall have no right to exercise any right or remedy with
respect o its subordinate security interest on such Equipment.

) The Note, this Instrument, and other Loan Documents may not be changed, amended or
modified, exzezt in writing expressly intended for such purpose an executed by both the Lender and the
Borrower.

() Boriovier hereby waives all rights of redemption and/or reinstatement on behalf of

Borrower and on behali of all other persons acquiring any interest or title in the Property subsequent to the
date of this Instrument, except/decree or judgment creditors of Borrower.

k) The following c¢/ause should be included in the Sale Leaseback Mortgage only:

At no time shall the principal aiior.nt'of the indebtedness secured by this Security Instrument,
exceed twice the original amount of the No.e

IN WITNESS WHEREOF, Borrower has executed<ntis Instrument or has caused the same to be executed
by its representatives thereunto duly authorized.

and delivered in the presence of; STEAK AND ALE OF ILLINOIS, INC.,, a Nevada

corpora/if“ .
N ‘\}’/l
By: C_: M A

\’\(ﬁ’“o v N b S—é WOt v Todd M. Watson, ScaisrVice President

Borrower’s Address:
6500 International Parkway

Qamd __ /10K W Eal FEEN Plano, Texas 75093
~/
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CORPORATE ACKNOWLEDGMENT

STATE OF TEXAS
COUNTY OF COLLIN

The foregoing was acknowledged before me this March 8, 2001, by Todd M. Watson, as Senior Vice
President of Steak and Ale of llinois, Inc., a Nevada corporation, on behalf of the corporation.

otary Public, State

(NOTARY SEAL) Printed Name:
AR > BARBARA J, ELWELL Notary Commission No.:
. Notary Public Commission Expires:
State of Texas
Comrusssion Expires B-31-2004

This instrument was preparsd. by:  Daniel F. Mclntosh, Esquire
Lowndes, Drosdick, Doster, Kantor & Reed, P.A.
CNL Center at City Commons
450 Ssuth Orange Avenue
Orlando, Florida 32801
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EXHIBIT “A”
PARCEL 1:

Lot 7 in Pointe Plaza Subdivision, being a subdivision of Lot 2 in Annie Mullen Subdivision,
being a subdivision of part of the Southeast ¥4 of Section 29, Township 41 North, Range 13 East
of the Third Principal Mertdian, according to the Plat of Pointe Plaza Subdivision aforesaid
recorded December 22, 1999 as Document Number 09188471, in Cook County, Illinois.

PARCEL 2:

Non-exclusive easements for access, ingress and egress for the benefit of Parcel 1 as created by
Easements with Cévenants and Restrictions Affecting Land (“ECR”) dated December 30, 1998
and recorded March 181999 as Document Number 99265776 and First Amendment thereto
dated March 13, 1999 recouded April 7, 1999 as Document Number 99334830 by and between
Wal-Mart Real Estate Business Trust and TDC Niles, L.L.C., over and across the common area
as defined and described therein,in Cook County, Illinois.

Pa g lo-29-403-020
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SCHEDULE 1
[Paragraph 33(d)]
[Materialmen's and similar liens]

NONE
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SCHEDULE 2
{Paragraph 33(e) utilities, access, etc. w/o recorded easements]

NONE
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SCHEDULE 3
[Paragraph 33(g) Litigation Schedule)

NONE
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SCHEDULE 4
[Paragraph 33 Other]

NONE
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