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MORTGAGE AND SECURITY AGREEMENT

THIS MORTGAGE AND/SECURITY AGREEMENT (the "Mortgage" or the "Instrument"),
dated effective as of April 12, 2001 is-from 1526 South Wabash, L.L.C., an Illinois limited liability
company, (hereinafter referred to a: "Mortgagor”), having an address at 1021 South State Street,
Suite 302, Chicago, Tilinois 606053, to LaSalle Bank National Association (hereinafter referred to as
Mortgagee”, "Lender" and/or "Noteholder "}, *aving an address at 135 South LaSalle Street, Chicago,
Illinois 60603. :

WITNESSETH, that to secure the payment of an indebtedness in the amount of NINE
HUNDRED THIRTY THOUSAND AND NO/100THS ($%31.000.00) DOLLARS lawful money of
the United States, to be paid with interest thereon according ts a certain note bearing even date
herewith between Mortgagor to Lender, as well as any extension, modification, renewal or
substitution thereof (the "Note"), plus Mortgagor’s obligations.as-set forth in that certain
Construction Loan and Security Agreement (“Loan Agreement”) dalcd of even date herewith
between Lender and Mortgagor, plus any additional amounts and advances which shall be made by
Lender pursuant to Paragraph 29 herein, the Mortgagor hereby mortgages, con'eys and transfers to
the Noteholder (i) all of Mortgagor's right, title and interest in the property (. "Mortgaged
Premises") situated in Cook County, State of Illinois, and legally described in Exhibit A" attached
hereto and made a part hereof, as well as (ii) all of Mortgagor's leasehold interest in the proparty (the
"Leasehold Mortgaged Premises") situated in Cook County, State of Illinois, and legally described
in Exhibit "B" attached hereto and made a part hereof. The Mortgaged Premises and the Leasehold
Mortgage Premises are hereinafter collectively referred to as the “Premises”.

Together with all improvements now or hereafter located thereon; together with all casements,
rights-of-way and rights used in connection therewith or with a means of access thereto and all
tenements, hereditaments and appurtenances thereto; together with all fixtures and all furniture,
equipment and other personalty (excluding inventory goods) owned by Mortgagor customarily
located on, in or upon said real property, including but not limited to all machinery used in the
operation of the business conducted on said real property, as well as any and all additions,
substitutions, replacements and proceeds thereto or there from, (collectively referred to herein as
"Personalty"); and together with all right, title and interest of the Mortgagor in and to any and all
leases, now or hereafter on or affecting the property described in Exhibit "A"; and together with the
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rents, issucs and profits of such real property, with full and complete authority and right in
Noteholder in case of default of this Mortgage to demand, collect, receive and receipt for such rents,
issues and profits.

Together with the real property legally described in Exhibit "A", together with the improvements
thereon, the rights therein, the appurtenances thereto, the Personalty on, in, upon, attached to or
installed therein, the rents, issues and proceeds thereof, the present and future estates and interest of
Mortgagor therein.

And the Mortgagor covenants with the Noteholder as follows:
1. Payment of Indebtedness and Performance of all Obligations and Conditions.

The Mortgagor-will pay the indebtedness as in the Note provided and will otherwise duly comply
with the terms thereof and further will timely perform all duties and obligations of Mortgagor under
this Mortgage and all(other documents securing the Note.

2. Title to Premizcs.

Mortgagor represents and coveranis that (i) Mortgagor is seized of a fee simple estate in the
Mortgaged Premises and the improvemeiits, and that the Mortgaged Premises is free and clear of all
liens and encumbrances, other than permittes encumbrances accepted by Lender prior to the date of
this Mortgage ("Permitted Encumbrances”), (i1} Mortgagor has full legal power, right and authority
to mortgage, pledge and convey the Fee Simple Estate and (iii) this Mortgage creates a first lien on
the Fee Simple Estate, subject only to the Permitted Encumbrances.

Mortgagor represents and covenants that (i) Mortgager is a leasehold interest in the Leasehold
Mortgage Premises pursuant to the terms of a Lease dated %pril 12, 2001, and that the Leasehold
Mortgaged Premises is free and clear of all liens and encumbrances, other than permitted
encumbrances accepted by Lender prior to the date of this Mortgage 'Permitted Encumbrances”),
(i1) Mortgagor has full legal power, right and authority to mortgage, pledgs and convey the leasehold
estate and (i11) this Mortgage creates a lien on the leasehold estate, subject-only to the Permitted
Encumbrances.

3. Maintenance of Premises Changes and Alterations.

Mortgagor shall (a) promptly repair, restore, replace or rebuild any portion of the
Premises which may become damaged or be destroyed whether or not proceeds of insurance are
available or sufficient for that purpose; (b) keep the Premises in good condition and repair, free from
waste; (c) pay all operating costs of the Premises; (d) complete, within a reasonable time, any
building or buildings or other improvements now or at anytime in the process of erection upon the
Premises; () comply with all requirements of statutes, ordinances, rules, regulations, orders, decrees
and other requirements of law relating to the Premises or any part thereof by any federal, state or
local authority; (f) refrain from any action and correct any condition which would increase the risk
of fire or other hazard to the Improvements or any portion thereof; (g) comply with any restrictions
and covenants of record with respect to the Premises and the use thereof; and observe and comply
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with any conditions and requirements necessary to preserve and extend any and all rights, licenses,
permits (including without limitation zoning variances, special exceptions and nonconforming uses),
privileges, franchises and concessions that are applicable to the Premises or its use and occupancy;
and (h) cause the Premises to be managed in a competent and professional manner. Without the
prior written consent of Mortgagee, or its successors or assigns, Mortgagor shall not cause, suffer
or permit any (i) material alterations of the Premises except as required by law or ordinance or except
as permitted or required to be made by the terms of any Leases approved by Mortgagee; (ii) change
in the intended use or occupancy of the Premises, including without limitation any change which
would increase any fire or other hazard; (iii) change in the identity of the person or firm responsible
for managing the Premises; (iv) zoning reclassification with respect to the Premises; (v) unlawful
use of, or nuisance to exist upon, the Premises; or (vi) granting of any easements, licenses,
covenants, conditions or declarations of use against the Premises, other than use restrictions
contained o1 provided for in Leases approved by Mortgagee.

4. Tax<s and Liens.

Payment. Mortgagorshall pay or cause to be paid when due and before any penalty attaches,
all general and special taxes, assessments, water charges, sewer charges, and other fees, taxes,
charges and assessments of every'sind and nature whatsoever levied or assessed against the Premises
or any part thereof or any interest therein or any obligation or instrument secured hereby, and all
installments thereof (all herein generailycalled "Taxes"), whether or not assessed against Mortgagor,
and Mortgagor shall furnish to Mortgage: receipts therefor on or before the date the same are due;
and shall discharge any claim or lien relating to taxes upon the Premises.

. If requested by the Mortgagee, and in the evert that the taxes and assessments are not being
paid directly by the tenants of the Premises, and subjéct ta applicable law or to a written waiver by
Mortgagee, Mortgagor shall pay to Mortgagee on the day mozithly installments of interest are payable
under the Note until the Note is patd in full, a sum (herein "Funds"), equal to one-twelfth of (a) the
taxes and assessments which may be levied on the Property, plus a sum equal to 1/12th of the annual
taxes and assessments as a reserve, (b) the yearly premium instalirigats for fire and other hazard
insurance, rent loss insurance and such other insurance covering the Property as Mortgagee may
require pursuant to paragraph 6 hereof, all as reasonably estimated initially-and from time to time
by Mortgagee on the basis of assessments and bills and reasonable estimates therzof. Any waiver
by Mortgagee of a requirement that Mortgagor pay such Funds may be revoked bvaMortgagee, in
Mortgagee's sole discretion, at any time upon notice in writing to Mortgagor. Mortgage< may require
Mortgagor to pay to Mortgagee, in advance, such other Funds for the other taxes, chargcs, rremiums,
assessments and impositions in connection with Mortgagor or the Premises which Mortgagee shall
reasonably deem necessary to protect Mortgagee's interests (herein "Other Impositions”). Unless
otherwise provided by applicable law, Mortgagee may require Funds for Other Impositions to be paid
by Mortgagor in a lump sum or in periodic installments, at Mortgagee's option.

Mortgagee shall apply the Funds to pay said rents, taxes, assessments, insurance premiums
and Other Impositions so long as Mortgagor is not in breach of any covenant or agreement of
Mortgagor in this Instrument. Mortgagee shall make no charge for so holding and applying the
Funds, analyzing said account or for verifying and compiling said assessments and bills. Mortgagor
and Mortgagee may agree in writing at the time of execution of this Instrument that interest on the
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Funds shall be paid to Mortgagor, and unless such agreement is made or applicable law requires
interest, eamings or profits to be paid, Mortgagee shall not be required by Mortgagor to pay any
interest, earnings or profits on the Funds. Mortgagee shall give to Mortgagor, without charge, an
annual accounting of the Funds in Mortgagee's normal format showing credits and debits to the
Funds and the purpose for which each debit to the Funds was made. The funds are pledged as
additional security for the sums secured by this Instrument.

If the amount of the Funds held by Mortgagee, if applicable, exceeds the amount permitted
by applicable law, Mortgagee shall account annually to the Mortgagor for the excess funds in
accordance with the requirements of applicable law. Ifat any time the amount of the Funds held by
Mortgagee shall be less than the amount necessary to pay taxes, assessments, insurance premiums,
rents and Other Impositions, as they fall due, Mortgagor shall pay to Mortgagee any amount
necessary to mzke up the deficiency within thirty days after notice from Mortgagee to Mortgagor
requesting payinzat thereof. In the event the Mortgagor does not remit the sum to the Mortgagee
necessary to pay iaxes, assessments, insurance premiums, rents and other impositions within said
thirty day period, Mcitgagee may, in its discretion, but shall not be obligated to, advance funds
necessary to pay the chaiges described in this paragraph, and any amounts advanced by the
Mortgagee hereunder shall've added to the balance due under the Note, and interest shall accrue upon
said amounts at the Interest Rate described in the Note. The failure of the Mortgagor to remit any
amounts requested by the Mortgagee nereunder within thirty days of its notice to the Mortgagor shall
be considered an Event of Default of <iiis Mortgage, and thereafter interest shall accrue on any
amounts advanced by the Mortgagee unar.r this paragraph at the Default Rate described in the Note.

Upon Mortgagor's breach of any covenarit or agreement of Mortgagor in this Instrument, and
upon the failure of the Mortgagor to cure such detault within any applicable cure period, Mortgagee
may apply, in any amount and in any order as Mortgazee shall determine in Mortgagee's sole
discretion, any Funds held by Mortgagee at the time ci application (i) to pay rents, taxes,
assessments, insurance premiums and Other Impositions wiich are now or will hereafter become
due, or (11) as a credit against sums secured by this Instrument, Upen payment in full of all sums
secured by this Instrument, Mortgagee shall promptly refund tc” Miortgagor any Funds held by
Mortgagee.

If the Mortgagor shall fail to pay any real estate taxes or other liens encaumbsring the Premises,
when due, in accordance with the requirements of this Paragraph, the Mortgagse chall have the
rights, at its option and in addition to any other remedies available to it under this Morigage, to pay
such taxes or other liens, and any amounts paid thereon by the Mortgagee shall constitate 2dditional
indebtedness secured by this Mortgage, shall bear interest at the Default Rate, as set forth in the Note
from the date of payment, and shall become immediately due and owing to the Mortgagee.

5. Insurance.

A. The Mortgagor shall maintain at its sole cost and expense, the following insurance coverage
naming Lender as Mortgagee and additional insured with respect to the Premises:

(1) Insurance against loss of or damage to the Premises by fire and such other risks as are
customarily insured against in the area in which the Premises are located, including but not limited
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to, risks insured against under extended coverage policies with all risk and difference in conditions
endorsements, in each case in amounts at all times sufficient to prevent the Mortgagor from
becoming a co-insurer under the terms of the applicable policies and, in any event, in amounts not
less than the full insurable value of the Premises or the outstanding principal balance of the Note,
whichever is greater, in the aggregate and for each occurrence.

(i)  Comprehensive general liability insurance against any and all claims (including all
costs and expenses of defending the same) for bodily injury or death and for property damage
occurring upon, in or about the Premises and the adjoining streets or passageways in amounts not
less than $2,000,000.00;

(i) _ All-Risk and Extended Coverage Insurance, Builder's Risk (in the event of any
constructior. or improvements to the Premises), Workman's Compensation Insurance, Rent
Insurance, and‘Beiler Insurance policies, in the amount of $2,000,000.00, or in such other amounts
and from such msurance companies as the Lender, in its reasonable discretion, shall deem
appropriate and satisfaefory, and naming the Lender under its standard mortgagee clause as insured
with respect to the Property:

(iv)  Flood Hazard Insurance, if applicable, and such other insurance as is customarily
purchased in the area for similar types of business, in such amounts and against such insurable risks,
as from time to time may reasonably bsrequired by the Notcholder.

The term "full insurable value" as herein shall mean actual cash value, i.e., replacement cost
less physical depreciation, exclusive of costs ¢f excavation, foundations and footings below the
lowest basement floor or mortgage indebtedness, whichever is greater.

The Mortgagor may effect for its own account 2oy insurance not required under the
provisions of subparagraph A hereof, but any insurance effectcd by the Mortgagor on the Premises,
whether or not required under this Mortgage, shall be for the berefit of the Noteholder and the
Mortgagor, as their interests may appear, and shall be subject to theprovisions of this Mortgage.

C. Ifthe Mortgagor shall fail to keep the Premises insured in accordance+with the requirements
of this Paragraph, the Notcholder shall have the rights, at its option and 11 ad4ition to any other
remedies available to it under this mortgage, to provide for such insurance and pu-the premiums
thereof, and any amounts paid thereon by the Noteholder shall constitute additionzi indebtedness
secured by this Mortgage, shall bear interest at the Default Rate, as set forth in the Note from the date
of payment, and shall become immediately due and owing to the Noteholder.

D. All policies of insurance to be furnished under this Mortgage shall be in forms and with
companies reasonably satisfactory to the Noteholder, with standard mortgage clauses attached to or
incorporated in all policies in favor of the Noteholder, including a provision requiring that the
coverage cvidenced thereby shall not be terminated or materially modified without Thirty (30)
calendar days' prior written notice to the Noteholder. Any or all of such insurance may be provided
for under a blanket policy or policies carried by the Mortgagor or any affiliated corporation.
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E. The Mortgagor shall deliver to the Noteholder the originals of all insurance policies or
certificates of coverage under blanket policies, including renewal or replacement policies, and in the
case of insurance about to expire shall deliver renewal or replacement policies or binders as to the
issuance thereof or certificates in the case of blanket policies not less than fourteen (14) days prior
to their respective dates of expiration.

F. On all insurance policies of the character described in clauses (i) and (iii), of subparagraph
A ofthis Paragraph 5, Noteholder shall be named as Noteholder in the standard mortgage clause and
as an additional loss payee where appropriate and such insurance shall be for the benefit of the
Mortgagor and the Noteholder, as their interest may appear: provided, however, such insurance may
provide that, so long as Mortgagor is not in default, any loss or damage to the Premises not
exceeding FIFTEEN THOUSAND DOLLARS ($15,000.00) shall be adjusted by and paid to the
Mortgagor zid uny such loss exceeding FIFTEEN THOUSAND DOLLARS ($15,000.00) shall be
adjusted by the Mortgagor and the Noteholder and paid to the Noteholder. All such insurance
proceeds shall beapplied in accordance with Paragraph 6 below, and any amounts not so applied
shall be paid to the Morigagor.

G. On all insurance peaicies of the character described in clauses (ii) and (iv) of subparagraph
A of this Paragraph 5, Noteho.dzpshall be named as an additional named insured thereunder.

H. In any event, the Mortgagor-shall continue to pay the principal and interest on the Note
notwithstanding any damage, loss or capaciy.

6. Damage or Destruction

A. In case of any damage to or destruction of the Premises or any part thereof from any cause
whatsoever, other than a Taking (as defined in Paragraph.i @ helow), the Mortgagor shall promptly
give written notice thereof to the Noteholder, unless in Mortg zgor's reasonable opinion such damage
or destruction involved less than FIFTEEN THOUSAND DOLLARS ($15,000.00). In any event,
but subject to the provisions of subparagraph C of this Paragraph €; Mdortgagor shall restore, repair,
replace, or rebuild the same or cause the same to be restored, repairad, replaced or rebuilt to
substantially the same value, condition and character as existed immediztely prior to such damage
or destruction of with such changes, alterations and additions as may be niade 2t the Mortgagor's
election pursuant to Paragraph 4. Such restoration, repair, replacement or rebuvilding (herein
collectively called "Restoration") shall be commenced promptly and completed witn diligence by
the Mortgagor, subject only to delays beyond the control of the Mortgagor.

B. Subject to subparagraph C of this Paragraph 6, all net insurance proceeds received by the
Noteholder pursuant to this Paragraph 6, at Noteholder's reasonable option, may be made available
to the Mortgagor for the Restoration required hereby in the event of damage or destruction on
account of which such msurance proceeds are paid. If at any time the net insurance proceeds which
are payable to the Mortgagor in accordance with the terms of this Mortgage shall be insufficient to
pay the entire cost of the Restoration, the Mortgagor shall pay the deficiency. In such an event,
Mortgagor shall make all payments from its own funds to the contractor making such Restoration
until the amount of said deficiency has been satisfied; thereafter, Noteholder shall make subsequent
payments from the insurance proceeds to Mortgagor or to the contractor, whichever is appropriate.
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All payments hereunder shall be made only upon a certificate or certificates of a supervising architect
appointed by the Mortgagor and reasonably satisfactory to the Noteholder that payments, to the
extent approved by such supervising architect, are due to such contractor for the Restoration, the
Premises are free of all liens of record for work, labor or materials, and that the work conforms to
the legal requirements therefor. '

C. Ifan Event of Default (as hereinafter defined) shall occur, all insurance proceeds received
by the Notcholder may be retained by the Noteholder and applied, at its option, in payment of the
mortgage indebtedness and any excess repaid to or for the account of Mortgagor.

7. Indemnification.

The Morigazor will protect, indemnify and save harmless the Noteholder from and against all
liabilities obligations, claims, damages, penalties, causes of action, costs and expenses (including,
without limitation, r¢asonable attorneys' fees and expenses), imposed upon or incurred by or asserted
against the Noteholdet, =.s a result of (a) ownership of the Premises or any interest therein or receipt
of any rent or other surn tnzrefrom, (b) any accident, injury to or death of persons or loss of or
damage to property occuiriig in, on or about the Premises or any part thereof or on the adjoining
sidewalks, curbs, vaults and thereoCor on the adjoining sidewalks, curbs, vaults and vault space, if
any, adjacent parking areas, streets o1 ways, (¢) any use, nonuse or condition of the Premises or any
part thereof or the adjoining sidewaiks; curbs, vaults and vault space, if any, the adjacent parking
areas, streets or ways, (d) any failure on tke part of the Mortgagor to perform or comply with any of
the terms of this Mortgage, or (e) the perforniance of any labor or services or the furnishing of any
matertals or other property with respect to the Frenises or any part thereof. Any amounts payable
to the Noteholder under this Paragraph which are not raid within ten (10) days after written demand
therefor by the Noteholder shall bear interest at the ['efanlt Rate, as set forth in the Note from the
date of such demand and shall constitute additional indebtzdness secured by this Mortgage. The
obligations of the Mortgagor under this paragraph shall surviv¢anv termination or satisfaction of this
Mortgage.

8. Sale, Conveyance, Mortgaging, Hypothecation, or Other Transfer.

(a) Subject to (i) the terms and conditions of Section 2.2 of the Luan Agreement and the
Note, if during the term of the Note and (ii}) Mortgagor’s right to convert the 2remises to the
condominium form of ownership pursuant to the provisions of the Illinois Condominium Act,
Mortgagor shall not (whether voluntarily or by operation of law) sell, convey, assign, mortgage,
hypothecate or otherwise transfer or encumber the Premiscs or any part thereof or any right, title
therein except to an entity wholly-owned directly or indirectly by the Mortgagor, without
Mortgagee’s prior written consent. If, other than set forth hereinabove or in the Loan Agreement or
Note, Mortgagor sells, conveys, assigns, mortgages, hypothecates or otherwise transfers or
encumbers the Premises or any part thereof or any right, title therein except to an entity
wholly-owned directly or indirectly by the Mortgagor, Lender shall have the right to declare all sums
due hereunder immediately due and payable, at which time Mortgagor shall immediately pay the
principal balance plus all accrued interest, prepayment premium, if any, and other amounts remaining
unpaid under the Note. If prepayment is elected by Mortgagor, it shall be delivered to Noteholder
simultaneously with the sale, conveyance, assignment, mortgage, hypothecation or other transfer or
encumbrance together with accrued interest thereon.
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(b)  Notwithstanding paragraph 8 (a) above, so long as Mortgagor is not in default under
the terms of the Note, the Loan Agreement of even date herewith between Mortgagor and Mortgagee,
or any other documents securing said Note, Mortgagee agrees to allow Mortgagor the right to sell
or convey the individual condominium units or commercial site which makes up the Premises
subject to the terms and conditions of paragraph 3.5 (b) of the Note. In addition, Mortgagor agrees
to pay Lender the sum of $250.00 for each release or partial release which is issued. Mortgagor
acknowledges that said release fee is reasonable. Lender shall have no obligation to issue. partial
releases if Mortgagor is in default under the Note, the Mortgage, the Loan Agreement or other
documents securing the Loan.

9. Priority of Lien: After-Acquired Property.

This Martgage is and will be maintained as a valid first mortgage. The Mortgagor will not,
directly or indiiectly, create or suffer or permit to be created, or to stand against the Premises; or any
portion thereof, 07" zgainst the rents, issues and profits thereof, any lien, security interest,
encumbrance or charge { ‘Tmposition”) prior to or on a parity with the lien of this Mortgage provided,
however, that nothing ne:ein contained shall require the Mortgagor to pay any Impositions or
insurance premiums prior-tv the Jast day on which the same shall become due and payable without
penalty or prevent the Mortgagor fom contesting the validity of any Impositions in accordance with
the provisions of this Mortgage.

Subject to the rights granted under Taragraph 25, the Mortgagor will keep and maintain the
Premises free from all liens for moneys due and payable to persons supplying labor for and providing
materials used in the construction, modification| repair or replacement of the Premises. If any such
liens shall be filed against the Premises, the Mortgzgo: agrees to cause the same to be discharged of
record promptly after the Mortgagor has notice thereof

In no event shall Mortgagor do, or permits to be done, or omit to do, or permit the omission of,
any act or thing, the doing of which, or omission to do which. wovld impair the security of this
mortgage. The Mortgagor shall not initiate, join in or consent to any citange in any private restrictive
covenant, zoning ordinance or other public or private restriction or agieenent materially changing
the uses which may be made of the Premises or any part thereof without the express written consent
of the Noteholder.

All property of every kind acquired by the Mortgagor after the date hereof whieli, by the terms
hereof, is required or intended to be subjected to the lien of this Mortgage shall, imm¢diately upon
the acquisition thereof by Mortgagor, and without any further mortgage, conveyance, assignment or
transfer, become subject to the lien and security of this Mortgage. Nevertheless, Mortgagor will do
such further acts and execute, acknowledge and deliver such further conveyances, mortgages,
security agreements, financing statements and assurances as Notcholder shall reasonably require for
accomplishing the purpose of this Mortgage.

If any action or proceeding shall be instituted to recover possession of the Premises or any or any
part thereof or to accomplish any other purpose which would materially affect this Mortgage,
Mortgagor will immediately, upon service of notice thereof, deliver to Noteholder a true copy of
each precept, petition, summons, complaint, notice of motion, order to show cause, and all other
process, pleadings and papers however designated, served in any such action or proceeding.

8
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10. Condemnation.

A. The term "Taking" as used herein shall mean a Taking of all or part of the Premises under
the power of condemnation or eminent domain. Promptly upon the receipt by Mortgagor of notice
of the institution of any proceeding for the Taking of the Premises or any part thereof, Mortgagor
shall give written notice thereof to Noteholder and Noteholder may, at its option, appear in any such
proceeding. Mortgagor will promptly give to Noteholder copies of all notices, pleadings, awards,
determinations and other papers received by Mortgagor in any such proceeding. Mortgagor shall not
adjust or compromise any claim for award or other proceeds of a Taking without having first given
at least Thirty (30) days' prior written notice to Noteholder of the proposed basis of adjustment or
compromise and without first having received the written consent thereto of Noteholder. Any award
or other proceeds of a Taking, after allowance for expenses incurred in connection therewith, are
herein refered lo as "Condemnation Proceeds".

B. Inthe evenioia Taking of all or substantially all of the Premises, or a Taking of less than all
or substantially all cf the Premises, and in the event that the Premises are not susceptible to
restoration, the Condeninriian Proceeds shall be paid to Noteholder and applied, at its option, (i) to
payment of the mortgage indebtedness or, (ii) shall be made available to Mortgagor for the purpose
of restoration of any improverne:tiocated on the Premises.

C. If an Event of Default shall occri; any Condemnation Proceeds in the hands of Noteholder
or to which Noteholder is entitled may be retained by Noteholder and, at its option, applied in
payment of the mortgage indebtedness. Anydmount remaining in the hands of Noteholder following
such application shall be paid to Mortgagor.

11. Right to Inspect.

Noteholder, its agents and representatives, may at all “casonable times and with reasonable
advanced written notice make such inspections of the Premises as Noteholder may deem necessary
or desirable.

12, Books and Records; Financial Statements.

Mortgagor will keep and maintain books of record and accounts relating o tlie-Premises and
operation thereof, including the leases relating to the Premises, which books of record and accounts
shall, at all reasonable times, be open to the inspection of Noteholder and its accountants and other
duly authorized representatives of Noteholder. Mortgagor shall enter in such books of record and
account full, true and correct entries in accordance with generally accepted accounting principles of
all dealings and transactions relative to the Premises therein.

The Mortgagor shall deliver to the Mortgagee, at the place where interest is thereon payable,
financial and operating statements of the Premises, within ninety (90) days after the end of each
fiscal year. Such financial and operating statements shall consist of a balance sheet, operating
statement, and copies of bank reconciliations and statements, all in reasonable detail as may be
reasonably requested by Mortgagee. The financial statements and all other financial and operating
statements shall be prepared by a certified public accountant and certified to Mortgagee by the
Mortgagor, as to their truth and accuracy. If Mortgagor fails to furnish the same when due to the
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satisfaction of the Mortgagee, Mortgagee may audit or cause to be audited the books of Mortgagor,
by an independent certified accountant, at Mortgagor's expense, and the costs of such audit shall be
so much additional Indebtedness Hereby Secured bearing interest at the Default Rate until paid, and
payable upon demand. In the event of such an audit, Mortgagor shall cause the books and records
of the Mortgagor to be made available to Mortgagee for such audit purposes.

13. Leases affecting Premises.

A. Mortgagor covenants and agrees to keep, observe, and perform and to require the
tenants to keep, observe, and perform all of the covenants, agreements, and provisions of any present
or future leases of any portion of the Premises on their respective parts to be kept, observed, and
performed, and, in case Mortgagor shall neglect or refuse to do so, then Noteholder may, if it shall
so elect, perivrm and comply with or require performance and compliance by the tenants with any
such lease covenants, agreements and provision, and any sums expended by Notcholder in
performance or cuompiiance therewith or in enforcing such performance or compliance by the tenant,
including costs, expenses. and attorneys' fees, shall bear interest from the date of such expenditures
at the rate set forth in the rore, shall be paid by Mortgagor to Noteholder upon demand and shall be
deemed a part of the debt-sccured hereby and recoverable as such in all respects.

B. In addition to the covenants and terms herein contained and not in limitation thereof,
Mortgagor covenants that the Mortgagor, will not materially cancel, abridge or otherwise modify
tenancies, subtenancies, leases, or sublezses of the mortgaged property or accept prepayments of
installments of rent to become due thereundé without the prior written consent of the Note Holder.

The whole of the principal sum and the intecest shall become due at the option of Mortgage
if Mortgagor fails or refuses to comply with the provisions of this paragraph.

C. Mortgagor covenants and warrants that, ir-{he event of the enforcement of the
Noteholder of the remedies provided for by law or by this mortgage, any person succeeding to the
interest of the Mortgagor as a result of such enforcement shall not »¢vound by any payment of rent
or additional rent for more than one (1) month in advance.

D. Mortgagor covenants and warrants that should Noteholder saccesd to the interest of
the Mortgagor, as Landlord, under the terms of the leases, pursuant to a defau!t a5 defined herein,
Noteholder shall not be liable for security deposits for any leases on the property.

E. In addition to the above Mortgagor covenants and agrees as follows:

(1) The Mortgagor will not (a) execute an assignment of the rents or any part thereof from
the Premises unless such assignment shall provide that it is subordinate to the assignment contained
in this mortgage and any assignment executed pursuant hereto; or, (b) in any manner impair the value
of the mortgaged property or the security of the Noteholder for the payment of the principal of, and
interest on, the Note without Mortgagee's prior written consent.

(i)  The Mortgagor will not execute any lease of all or a substantial portion of the
Premises except for actual occupancy by the lessee thereunder, and will at all times promptly and
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faithfully perform, or cause to be performed, all of the covenants, conditions and agreements
contained in all leases of the Premises now or hereafter existing, on the part of the lessor thereunder
to be kept and performed. If any of such leases provide for the giving by the lessee of certificates
with respect to the status of such leases, the Mortgagor shall exercise its right to request such
certificates with five (5) days of any demand therefor by the Noteholder.

(i)  The Mortgagor shall furnish to the Noteholder within thirty (30) days after a request
by the Mortgagee to do so, a written statement containing the names of all lessees of the Premises,
the terms of their respective leases, the spaces occupied and the rental paid.

(tv)  Mortgagor covenants and agrees that all agreements to pay leasing commissions (a)
shall provide that the obligation to pay such commissions will not be enforceable against any party
other than thie.rarty who entered into such agreement, (b) shall be subordinate to the lien of this
Mortgage, and (=) shall not be enforceable against the Mortgagee. Mortgagor shall furnish
Mortgagee with evraence of the foregoing which is in all respects satisfactory to Mortgagee.

(v)  Mortgagor.{urther covenants and agrees that all agreements to manage the Premises,
if applicable, (a) shall provide that the management fee thereunder shall not exceed the sum of five
percent (5%) of the gross reveruzs zenerated from the Premises and will not be enforceable against
any party other than the party who entered into such agreement (b) shall provide that such agreement,
together with any and all liens anaclaims for lien that any manager or other person or entity
performing the duties of a manager thereurider has or may thereafter have thereunder or for managing
the Premises or any part thereof, shall be ina 'l respects subordinate to the lien of the Mortgage and
(c) shall not be enforceable against the Mortzagee. Mortgagor shall fumish Mortgagee with
evidence of the foregoing which is in all respects satisfactory to Mortgagee.

14. Hazardous Substances.

Mortgagor covenants and represents that it shall mainta.n and keep the Premises free at all
times of any environmental violation, waste, hazard or damage, incloding toxic chemicals, asbestos,
or gasoline, and that the Mortgagor shall provide reasonable proof requived by the Mortgagee that
the Premises are free from any environmental waste, hazard, or damage¢. Further, the Mortgagor
represents that the Premises shall not violate any state or federal environmental statute, regulation
or law. The Mortgagor covenants and agrees that the Mortgagor shall not, nor sh2il the Mortgagor
voluntarily permit any other person or entity to, place, hold, locate or dispose of any hazardous
Substances on, under or at the Premises or any part thereof, except in accordance with anplicable
law. Without limiting the foregoing, Mortgagor shall not cause or knowingly permit the Premises
to be used to generate, manufacture, refine or process Hazardous Substances, nor shall Mortgagor
cause or permit, as a result of any intentional or unintentional act or omission on the part of
Mortgagor or any tenant or subtenant, a release of hazardous Substances onto the Premises or onto
any other property. Mortgagor shall comply with and use its reasonable efforts to ensure compliance
by all tenants and subtenants with all applicable federal, state and local laws, ordinances, rules and
regulations, and use reasonable efforts to ensure that any and all tenants and subtenants obtain and
comply with any and all approvals, registrations or permits required thereunder. The Mortgagee
reserves the right to require the Mortgagor to obtain environmental risk studies and reports at any
time during the term of this Mortgage. If at any time any soil test or any other environmental test
of the Premises evidences environmental violations or dangers, the Mortgagor shall have a period

-11-




OPY

UNOFRICIAL

v '

ade | T . . .
‘ +
-
"
-
| | 3
. w
- V
A "li
.
v
i
‘em
‘ .
.
.
-
.
i»
s ;
. ;
»
‘“ .
bt
a1
.




UNOFFICIAL COPY

of sixty (60) days to remedy said violation and deliver an updated test to Mortgagee evidencing that
the environmental violations or dangers have been removed. Ifthe Mortgagor fails to remediate the
environmental dangers evidenced by the requisite soil or environmental test within sixty (60) days,
or if any other environmental violation, waste, hazard, or damage occurs on the Premises and 1s not
remedied within said 60 day period, said environmental violation, waste, hazard or damage shall be
considered an Event of Default under the terms of this Mortgage, and the Mortgagee shall have the
right, at its option, but shall have no obligation, to cure any environmental violation, waste, hazard
or damage on behalf of the Mortgagor, and any and all amounts advanced by the Mortgagee
hereunder shall become an additional indebtedness of the Mortgagor under the Note and this
Mortgage, and interest shall accrue on said amounts advanced by the Mortgagee at the Default Rate
as sct forth in the Note. Any amounts advanced by the Mortgagee under this paragraph, plus interest
thereon, shall be immediately due and payable by the Mortgagor. If, within the sixty day period set
forth hereir, Mortgagor has taken reasonable measures, to the satisfaction of the Mortgagee, to
remediate the ¢nvironmental danger, violation, waste hazard, or damage, then the sixty day period
for remediation set Torth in this Paragraph shall be extended for a reasonable period by the
Mortgagee; provided, Lio wever, that in no event may the period for remediation exceed one hundred
twenty (120) days.

The Mortgagee, with reasyrable cause, shall have the right to direct the Mortgagor to conduct
environmental tests upon the Premises ai the Mortgagor's expense and to provide the Mortgagee with
updated test reports detailing the resuiisof the environmental tests. Upon receipt of a request for an
environmental test from the Mortgagee, «he Mortgagor shall have a period of sixty (60) days to
provide the Mortgagee with the results of tli¢ requisite environmental test, unless a shorter period
is demanded by a local, state or federal governmcntal agency, in which case Mortgagor shall provide
said results within the time period requested by such lo:al, state or federal governmental agency. Any
failure of the Mortgagor to conduct any environmental test-requested by the Mortgagee, or to provide
the Mortgagee with test results, shall be considered an Lvent of Default under the terms of this
Mortgage.

The Mortgagor agrees that, in addition to its representations piovided in paragraph 14 above,
they shall, at their own expense, comply with any operation or managerient plan required by any
state or federal agency for the removal of asbestos from the Premises. The failure of the Mortgagor
to comply with this paragraph shall be considered an Event of Default und<r thic Mortgage.

The Mortgagor hereby agrees to indemnify the Mortgagee, its employees, agezts, officers and
directors, and hold the Mortgagee harmless from and against any and all losses, liabilities fincluding
strict liability), damages, injuries, penalties, fines, settlements, expenses and costs of whatever kind
or nature, known or unknown, contingent or otherwise, including, without limitation, reasonable
attomeys' fees, of any settlement or judgment and claims of any and every kind whatsoever paid,
incurred or suffered by, or asserted against, the Mortgagee by any person or entity or governmental
agency, for, with respect to, or as a direct or indirect result of (i) the presence of or under, or the
escape, leakage, disposal, spillage, emission, discharge or release from the Premises of any
Hazardous Substance in violation of applicable law or (ii) at any time, the incorrectness or breach
of this covenant, warranty or representation set forth in this Mortgage, including, without limitation,
any violation or claim arising under the Comprehensive Environmental Response, Compensation
and Liability Act, the Superfund Amendment and Reautherization Act, the Resource Conservation
and Recovery Act, the Federal water Pollution Control Act, the Federal Environmental Pesticides
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Act, the Clean Water Act, the Clean Air Act, and so called federal, state or local "Superfund” or
"Superlien” statute, or any other statute, law, ordinance, code, rule, regulation, order or decree
regulating, relating to or imposing liability (including strict liability), or standards of conduct
concerning any Hazardous Substance, regardless of whether or not caused by, on behalf of, or within
the control of the Mortgagor; provided however, that the Mortgagor shall not indemnify the
Mortgagee for any such losses, habilities, damages, injuries, expenses or costs related to orinvolving
Hazardous Substances placed or disposed of on the Premises after Mortgagee acquired title to the
Premises through foreclosure or deed in lieu of foreclosure.

For purposes of this Mortgage, the term "Hazardous Substances” shall mean and include
those elements or compounds which are contained in the list of hazardous substances adopted by the
United States Environmental Protection Agency ("EPA") and the list of toxic pollutants designated
by Congresc orthe EPA or defined by any other federal, state or local statute, law, ordinance, code,
rule, regulatior;, cxder or decree regulating, relating to, or imposing liability (including strict liability)
or standards of conzuvt concerning any hazardous, toxic or dangerous waste, substance or material,
as now or at any time hsreinafter in effect.

If the Mortgagor rcceives any notice or knowledge of (i) the occurrence of any event
involving the use, spill, release, ieuk, seepage, discharge or clean up of any Hazardous Substance,
or (i1) any compliant, order, citation or other notice with regard to air emissions, water discharges,
or any other environmental, health ur safety matter affecting the Mortgagor or the Premises (an
"Environmental Complaint") from any person or entity (including, without limitation, the EPA) then
the Mortgagor shall immediately notify the Iv ortgagee orally and in writing of any such notice and,
if the Environmental Complaint is in writing, sh¢ |l irimediately deliver a copy of the Environmental
Complaint to Mortgagee. Further, the Mortgagor skallimmediately commence all actions necessary
to clean up, remove, resolve and comply with any compl=zint, order, citation, notice or Environmental
Complaint as may be required to comply with applicablezi.

In addition to all other rights granted to the Mortgagec. upon the occurrence of an
Environmental Complaint and the Mortgagot's failure to commieice the clean up, removal or
resolution of any Hazardous Substance or Environmental Complaint &5 r<quired by applicable law
within thirty (30) days notice of breach of a covenant or warranty or receipt &£ notice or knowledge
specified herein and to thereafter continuously and diligently proceed with suck-clean up, removal
or tesolution, except as may be delayed by an act of God, strike, act of the puklic enemy, war,
blockade, public riot, fire, storm, flood and explosion ("Force Majeure"), the Morigasce shall have
the right, but not the obligation, to enter onto the Premises or to take such other actior.s as-it deems
necessary or advisable to clean up, remove, resolve or minimize the impact of, or otherwise deal
with, any such Hazardous Substance or Environmental Complaint following receipt of any notice
from any person or entity (including without limitation, the EPA) asserting the existence of any
Hazardous Substance or an Environmental complaint pertaining to the Premises or any part thereof,
which, if true, could result in an order, suit or other action against the Mortgagee and/or which, in
the reasonable opinion of the Mortgagee, could have a materially adverse impact on the value of the
Premises or otherwise jeopardize the Mortgagee's lien against the Premises granted or created under
the Mortgage. Any funds of the Mortgagee used for any purpose referred to in this Section shall
constitute advances secured by the Loan Documents and shall bear interest at the Default Rate
specified in the Note to be applicable after default thereunder.
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The provision of this Section 14 shall be in addition to any and all other obligations and
liabilities Mortgagor may have to Mortgagee and shall survive the transactions contemplated herein.
Without limiting the generality of the foregoing, the Mortgagor agrees that, in the event that any
asbestos 1s located on the Premises, the Mortgagor will have an annual inspection of the Premises
by a professional environmental scientist and engineer in order monitor the asbestos. The Mortgagor
shall provide the Mortgagee with written reports prepared by the professional environmental
scientist and engineer of the asbestos located on the Premises at least once during each year of the
term this Note. The Mortgagor shall provide said written reports to the Mortgagee within thirty (30}
days of the expiration of each of the Mortgagor's fiscal years. In addition, upon the annual
inspections of the Premises, if the environmental scientist and engineer reports that the asbestos
should be removed from the Premises, the Mortgagor agrees to have the asbestos removed from the
Premises to the satisfaction of the environmental scientist and engineer within thirty (30) days of the
environmerial report at the Mortgagor's sole cost and expense,

15. Evenis of Default.
In the case one or mors ¢f the following events ("Events of Default") shall occur, to-wit:

A. If default shall be maderthe payment of any installment of interest, or of principal and
interest, on the Note, or in the pavinent of any other amount required to be paid thereunder or
hereunder when the same or any part iliereof shall become due and payable, and if such default shall
not have been cured within the time peried,if any, given under the Note or this Mortgage; or,

B. Subject to the rights granted under Paragrapi 25, if default shall be made in the payment of
any Imposition when the same shall become due ard payable, and if such default shall remain
uncured for a period of fifteen (15) days of such default, or,

C. Ifdefault shall be made in the performance of any of ti:¢ other covenants or provisions of the
Note or this Mortgage and if such default shall remain uncured (or « neriod of thirty (30) days after
Mortgagee has provided Mortgagor with notification of such defauit; provided that, if the default is
curable but not reasonably capable of being cured within such thirty /30 day period, such default
shall be deemed cured for the purposes hereof if, and so long as, Mortgigor-shall commence such
cure within such thirty (30) day period and diligently pursue said cure to completion; or,

D. If Mortgagor shall make a general assignment for the benefit of creditors, or shall state in
writing or by public announcement its inability to pay its debts as they become due, or shall file a
petition in bankruptcy, or shall be adjudicated a bankrupt, or insolvent, or shall file a petitien seeking
any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief
under any present or future statute, law or regulation, or shall file an answer admitting or not
contesting the material allegations of a petition against it in any such proceeding, or shall seek or
consent to or acquiesce in the appointment of any trustee, receiver or liquidator of Mortgagor or any
material portion of their assets; or,

E. If, within Sixty (60) days after the commencement of any proceeding against Mortgagor
seeking any reorganization, arrangement, composition, readjustment, liquidation, dissolution or
similar relief under any present or future statute, law or regulation, such proceeding shall not have
been dismissed, or if, within Sixty (60) days after the appointment, without the consent or
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acquiescence of Mortgagor, of any trustee, receiver or liquidator of Mortgagor or any material
portion of their assets, such appointment shall not have been vacated, or,

F. If any representation or warranty made by Mortgagor in this Mortgage, or made heretofore
or contemporaneously herewith in any other instrument, agreement or written statement in any way
related hereto or to the loan transaction with which this Mortgage is associated, shall prove to have
been false or incorrect in any material respect on or as of the date when made and such falsity or
incorrectness shall materially affect the security of this Mortgage.

Then, in any such event, at the option of Noteholder, the entire unpaid principal balance of the
Note secured hereby, the applicable premium, if any, and all accrued and unpaid interest under the
Note, and any other sums secured hereby shall be due and payable immediately and, thereafter, each
of said amourits shall bear interest at the Default Rate as defined in the Note. All costs and expenses
incurred by, or opuchalf of, Noteholder (including, without limitation, reasonable attorneys' fees and
expenses) occasionzd by an Event of Default by Mortgagor hereunder shall be immediately due and
payable by Mortgagor ard, thereafter, cach of said amounts shall bear interest at the Default Rate as
defined under the Note.” Aiver any such Event of Default, Noteholder may institute, or cause to be
instituted, proceedings of tiie realization of its rights under this Mortgage or the Note.

16. Rights, Powers and Remediss of Noteholder.

If an Event of Default shall occur, Notchblder may, at any time, at its election and to the extent
permitted by law and after expiration of any applicable grace period:

A. Advertise the Premises or any part thereot for sale in accordance with the Illinois Mortgage
Foreclosure Law, and thereafter sell, assign, transfer and deliver the whole, or from time to time any
part, of the Premises, or any interest in any part thereof, atany private sale or at public auction, with
or without demand upon Mortgagor, for cash, on credit oz"in exchange for other property, for
immediate or future delivery, and for such price and on such other ierms as Noteholder may, in its
discretion, deem appropriate or as may be required by law. The ¢xcivise of this power of sale by
Noteholder shall be in accordance with the provisions of any statute cf the State of Illinois now or
hereafter in effect which authorizes the enforcement of a mortgage by pcwer.of sale, or any statute
expressly amending the foregoing:

B. Enter upon and take possession of the Premises or any part thereof by forze, summary
proceedings, ejectment or otherwise, and may remove Mortgagor and all other persont and any and
all property there from, and may hold, operate, manage, and leasc the same and receive all-earnings,
income, rents, issues and proceeds accruing with respect thereto. Noteholder shall be under no
liability for or by reason of such entry, taking of possession, removal, holding, operation or
management, except that any amounts so received shall be applied as hereinafter provided in this
Paragraph; and

C. Make application for the appointment of either an order for mortgagee in possession or a
receiver for the Premises whether such Mortgagee in possession or receivership be incident to a
proposed sale of said Premises or otherwise, and Mortgagor hereby consents to the appointment of
such receiver and agrees not to oppose any such appointment. Further, Mortgagor agrees that
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Noteholder shall be appointed mortgagee in possession or receiver of the Premises, at Noteholder's
option.

In the event the right to accelerate the indebtedness secured hereby or to foreclose the Mortgage
has accrued to Noteholder, whether the entire debt has then been accelerated or whether foreclosure
proceedings have been commenced, Noteholder may, without order of Court notice to or demand
upon Mortgagor, take possession of the Premises. Should Court proceedings be instituted,
Mortgagor hereby consents to the entry of an order by agreement to effect and carry out the
provisions of this Subparagraph C. While in possession of the Premises, Noteholder shall have the
following powers:

(1) To collect the rents and manage, lease alter and repair the Premises cancel or
raodify existing leases, obtain insurance and in general have all powers and rights
crstomarily incident to absolute ownership: and

(11) Te(p=y out of the rents so collected the management and repair charges, taxes,
insurance, commissions, fees and all other expenses and, after creating reasonable
reserves, apply the balance (if any), on account of the indebtedness secured hereby.

Noteholder may remain in pessession of the Premises, in the event of a foreclosure, until the
foreclosure sale and thereafter during th< entire period of redemption (if any), if a deficiency exists.
Noteholder shall incur no liability for, no: sha!l Mortgagor assert any claim, set-off or recoupment
as a result of, any action taken while Notelicider is in possession of the Premises, except only for
Noteholder's own gross negligence or willful m'sconduct. In the event no foreclosure proceedings
are commenced, Noteholder may remain in possessicn as long as there exists a Default.

Mortgagor agrees that Noteholder may be a purchas<i of the Premises or any part thereof or
any interest therein at any sale, whether pursuant to power ofsdle or otherwise, and may apply upon
the purchase price the indebtedness secured hereby. Any purctaser at any sale shall acquire good
title to the property so purchased, free of the lien of this Morcgage and free of all rights of
redemption in Mortgagor. The receipt of the officer making the sale undér judicial proceedings or
of Noteholder shall be sufficient discharge to the purchaser for the purchase money and such
purchaser shall not be responsible for the proper application thereof.

Mortgagor hereby waives the benefit of all appraisement, valuation, stay, extension,
redemption and equity of redemption laws now or hereafter in force and all rights of niarchalling in
the event of any sale hereunder of the Premises or any part thereof or any interest thereti.

The Proceeds of any sale of the Premises or part thereof or any interest therein, whether
pursuant to power of sale or otherwise hereunder, and all amounts received by Notcholder by reason
of any holding, operation or management of the Premises or any part thereof, together with any other
moneys at the time held by Noteholder, shall be applied in the following order:

First: To all costs and expenses of the sale of the Premises or any part thereof or any interest
therein, or entering upon, taking possession of, removal from, holding, operating and managing the
Premises or any part thereof, as the case may be, together with (a) the costs and expenses of any
receiver of the Premises or any part thereof appointed pursuant hereto and (b) any taxes, assessments
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or other charges, prior to the lien of this Mortgage, which Noteholder may consider necessary or
desirable to pay;

Second: To any indebtedness secured by this Mortgage and at the time due and payable,
other than the indebtedness with respect to the Note at the time outstanding;

Third: To all amounts of principal, premium, if any, and interest at the time due and payable
on the Note at the time outstanding (whether at maturity or on a date fixed for any installment
payment or any prepayment or by declaration or acceleration or otherwise), including interest at the
Default Rate, as set forth in the Note, and (to the extent permitted under applicable law) on any
overdue interest: and, in case such moneys shall be insufficient to pay in full the amount so due and
unpaid upon the Note, then, first, to the payment of all amounts of interest at the time due and
payable on fite Mote, and second, to the payment of all amounts of principal and premium ifiany, at
the time due and payable on the Note and

Fourth: The valance, if any, to the person or entity then entitled thereto pursuant to
applicable state law.

Mortgagor hereby waives 2li nghts of redemption and/or equity of redemption which exists
either by statute and/or common law for sale under any order or decree of foreclosure of this
Mortgage on its own behalf and on belialf of each and every person, except decree or judgment
creditors of Mortgagor who may acquire any interest in or title to the Premises or the trust estate
subsequent to the date hereof.

17. Remedies are Cumulative.

Each right, power and remedy of Noteholder nov i hereafter existing at law or in equity
shall be cumulative and concurrent and shall be in additizii to every right, power and remedy
provided for in this Mortgage, and the exercise of any right, pow er cr remedy shatl not preclude the
simultaneous or later exercise of any other right, power or remedy.

18. Taxes on Mortgage or Note.

In the event of the passage of any law which deducts from the value of rz2! property, for
purposes of taxation, any lien thereon and which, in turn, imposes a tax, whetlier directly or
indirectly, on this Mortgage or on the Note, and if Mortgagor is prohibited by law from raying the
whole of such tax in addition to every other payment required hereunder, or if Mortgagor; although
permitted to pay such tax, fails to do so in a timely fashion, then, in such event, at the option of
Noteholder, the entire unpaid principal balance of the Note secured hereby, and all accrued and
unpaid interest under the Note, and any other sums secured thereby shall be due and payable
immediately without premium and, thereafter, each of said amounts shall bear interest at the Default
Rate, as set forth in the Note, from the date advanced until fully repaid by Mortgagor.

19. Compromise of Actions.

Any action, suit or proceeding brought by Noteholder pursuant to this Mortgage against a
third party, or otherwise, and any clatm made by Noteholder under this Mortgage against a third
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party, or otherwise, may be compromised, withdrawn or otherwise dealt with by Noteholder without
any notice to or approval of Mortgagor, except as otherwise provided in this Mortgage.

20. No Waiver.

No delay or failure by Noteholder to insist upon the strict performance of any term hereof or
ofthe Note or to exercise any right, power or remedy provided for herein or therein as a consequence
of an Event of Default hereunder or thereunder, and no acceptance of any payment of the principal,
interest or premium, if any, on the Note during the continuance of any such Event of Default, shall
constitute a waiver of any such term, such Event of Default or such right, power or remedy preclude
any other or further exercise thereof or the exercise of any other right, power or remedy. No
waiver of any Event of Default hereunder shall affect or alter this Mortgage, which shall continue
in full forceant. effect with respect to any other then existing or subsequent Events of Default.

21. Further‘Assurances.

The Mortgagor, at their sxnense, will execute, acknowledge and deliver such instruments and take
such actions as Noteholdsi rom time to time may reasonably request for the further assurance to
Noteholder of the properties ana »ights now or hereafter subjected to the lien hereof or assigned
hereunder or intended so to be.

22. Defeasance.

If Mortgagor shall pay the principal, interest and premium, if any, due under the Note in
accordance with the terms thereof, and if it shall pay all other sums payable hereunder and shall
comply with all other terms hereof and of the Note, thén this Mortgage and the estate and rights
hereby created shall cease, terminate and become void, 2ii thereupon Noteholder, at the expense
of Mortgagor, shall execute and deliver to Mortgagor sncs instruments as shall be required to
evidence of record the satisfaction of this Mortgage and the lieh thereof, and any sums at the time
held by.

23. Definitions.

Where used in this Mortgage, unless the context clearly indicates a contiary itent or unless
otherwise specifically provided herein, the word "Mortgagor” shall be construed 4s meaning the
"Any one or all of the Mortgagor and any subsequent owner or owners of the Premises", and the
word "Notcholder"; "Mortgagee” or "Lender" shall be construed as meaning "Noteholde:" and any
subsequent holder or holders of this Mortgage.

24. Authorization.
The execution of this Mortgage has been duly authorized by the Mortgagor.

25. Permitted Contests.

Mortgagor, at their expense, may contest, by appropriate legal proceedings conducted in good
faith and with due diligence, the amount or validity or application, in whole or in part, of any

-18-




UNOFFICIAL COPY




UNOFFICIAL COPY

Imposition or lien therefor or the validity of any instrument of record affecting the Premises or any
part thereof, provided that (a) neither the Premises, nor any part thereof or interest therein would be
in any danger of being sold, forfeited or lost, (b} neither Mortgagor nor Noteholder would be in any
danger of any additional civil or any criminal liability for failure to comply therewith, and (c)
Mortgagor shall have set aside on its books adequate reserves with respect thereto and shall have
furnished such security, if any, as may be required in the proceedings or reasonably requested by
Noteholder.

A

26. Uniform Commercial Code.

This Mortgage constitutes a Security Agreement under the Uniform Commercial Code of the
state in which the Premises are located (herein called the "Code") with respect to any part of the
Premises which'may or might now or hereafter be or be deemed to be personal property, fixtures or
property other/than real estate including but not limited to all personal property and fixtures in
connection with )2 Premises, any equipment, inventory, accounts (which term includes all daily
receipts and billings generated from the motel facility on the Premises), chattel paper, intangibles,
fixtures, documents and izistruments as defined in the Code including all proceeds and products
thereof, all insurance and’condemnation proceeds, all building materials, all construction and
architectural contracts and all plzns"and specifications (all for the purposes of this Section 26 called
"Collateral"); all of the terms, provisions, conditions and agreements contained in this Mortgage
pertain and apply to the Collateral as fully and to the same extent as to any other property comprising
the Premises; and the following provisicis of this Section 26 shall not limited the generality or
applicability of any other provision of this iortgage but shall be in addition thereto:

a) The Mortgagor (being the Debtor a< that term is used in the Code) is and will be the
true and lawful owner of the Collateral, subject to no Qeis, charges or encumbrances other than the
lien hereof and Permitted Encumbrances.

b) The Collateral is to be used by the Mortgagor <olely. for business purposes, being
installed upon the Premises for Mortgagor's own use, or as the equiprient and furnishings furnished
by Mortgagor, as Landlord, to tenants of the Premises.

<) The Collateral will be kept at the real estate comprised in the Premises, and will not
be removed therefrom without the consent of the Noteholder (being the Secured Party as that term
is used in the Code) by Mortgagor or any other person; and the Collateral may be aftized to such real
estate but will not be affixed to any other real estate.

d) The only persons having any interest in the Premises are the Mortgagor, its
beneficiaries and the Noteholder.

e) There is no Financing Statement covering any of the Collateral or any proceeds
thereof on file in any public office except pursuant hereto; and Mortgagor will at its own cost and
expense, upon demand, furnish to the Noteholder such further information and will execute and
deliver to the Noteholder such financing statement and other documents in form satisfactory to the
Noteholder and will do all such acts and things as the Noteholder may at any time or from time to
time reasonably request or as may be necessary or appropriate to establish and maintain a perfected
security interest in the Collateral as security for the Note, subject to no adverse liens or
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encumbrances; and the Mortgagor will pay the cost of filing the same or filing or recording such
financing statements or other documents, and this instrument, in all public offices wherever filing
or recording is deemed by the Noteholder to be necessary or desirable.

f) Upon the occurrence of any Event of Default hereunder (regardless of whether the
Code has been enacted in the jurisdiction where rights or remedies are asserted) and at any time
thereafter (such default not having previously been cured), the Noteholder at its option may declare
the Note immediately due and payable, and thereupon Noteholder shall have the remedies of a
secured party under the Code, including without limitation, the right to take immediate and exclusive
possession of the Collateral, or any part thereof, and for that purpose may, so far as the Mortgagor
can given authority therefor, with or without judicial process, enter (if this can be done without
breach of the neace), upon any place where the Collateral or any part thereof may be situated and
remove thesame therefrom (provided that if the Collateral is affixed to real estate, such removal
shall be subject tothe conditions stated in the Code); and the Noteholder shall be entitled to hold,
maintain, preserve an¢ prepare the Collateral for sale, until disposed of, or may propose to retain the
Collateral subject to Me.tgagor's right of redemption in satisfaction of the Mortgagor's obligations,
as provided in the Code. 7ine Noteholder without removal may render the Collateral unusable and
dispose of the Collateral ¢ii the Premises. The Noteholder may require the Mortgagor to assemble
the Collateral and make it avail24l¢ to the Noteholder for its possession at a place to be designated
by Noteholder which is reasonably convenient to both parties. The Noteholder will give Mortgagor
at least ten (10) days notice of the time 2ad place of any public sale thereof or of the time after which
any private sale or any other intended dissositzon thereof is made. The requirements of reasonable
notice shall be met if such notice is mailed, ty certified mail or equivalent, postage prepaid, to the
address of Mortgagor shown in Section 28 of tliis Mortgage, at least ten (10) days before the time
of'the sale or disposition. The Noteholder may but it 7ny public sale and if the Collateral is of a type
customarily sold in a recognized market or is of a tyne'which is the subject of widely distrtbuted
standard price quotations, Noteholder may but at private salc. Any such sale may be held as part of
and in conjunction with any foreclosure sale of the real estate comprised with the Premises, the
Collateral and real estate to be sold as one lot if Notcholder sc elects. The net proceeds realized
upon any such disposition, after deduction for the expenses of retakiig, holding, preparing for sale,
selling or the like and the reasonable attorneys' fees and legal expensesincurred by Noteholder, shall
be applied in satisfaction of the Note. The Noteholder will account to the Mertgagor for any surplus
realized on such disposition.

g) The remedies of the Noteholder hereunder are cumulative and the exeicise of any one
or more of the remedies provided for herein or under the Code shall not be construed s a-waiver of
any of the other remedies of the Noteholder, including having the Collateral deemed part of the realty
upon any foreclosure thereof so long as any part of the Note remains unsatisfied.

h) The terms and provisions contained in this Section 26 shall, unless the context
otherwise requires, have the meanings and be construed as provided in the Code.

27. Amendments.

This Mortgage cannot be changed or terminated orally but may only be amended, modified or
terminated pursuant to written agreement between Mortgagor and Noteholder.
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28. Notices.

Any notice, demand or other communication given pursuant to the terms hereof shall be in
writing and shall be delivered by personal service or sent by registered mail, return receipt requested,
postage prepaid, addressed as follows:

If to Mortgagor: 1526 South Wabash, L.L.C., an Illinois limited liability company
1021 South State Street, Suite 302
Chicago, lllinois 60605
Attn: Kevin M. Fox

If to Mortgagee: LaSalle Bank National Association
8303 W. Higgins Road
Suite 600
Chicago, Illinois 60631
Alttn: Vice President

or at such other address wiinin the United States or to the attention of such other office as either
party shall have designated in writj«g to the other. Anysuchnotice, demand or other communication
shall be deemed given when received at the office of the Noteholder or Mortgagor or of any other
officer who shall have been designaicd by the addressee by notice in writing to the other party.

29, Future Advances.

Mortgagee may, at its sole option and discrelion upon request of Mortgagor, at any time
before full payment of this Mortgage, make further’ advances to Mortgagor, and the same with
interest shall be on a parity with, and not subordinate to, th< iiidebtedness evidenced by the Note and
shall be secured hereby in accordance with all covenants and “greements herein contained, provided,
that the amount of principal secured hereby and remaining unjaid shall not exceed an amount of
ONE MILLION FIVE HUNDRED THOUSAND AND NO/100TT1% DOLLARS (51,500,000.00),
plus interest and any advances for the benefit or protection of the Prezmises, including payment of
taxes, insurance, assessments or levies, with interest on such disbursements as provided in this
Mortgage, and provided, that if Mortgagee shall make further advances as afoiesaid, Mortgagor shall
repay all such advances in accordance with the note or notes, or agreement or agreements, evidencing
same, which Mortgagor shall execute and deliver to Mortgagee and which shall bé rayable no later
than the maturity of this Mortgage and shall include such other terms as Mortgagee sha!l require.
Notwithstanding anything herein to the contrary, Mortgagor acknowledges that Mortgagee shall be
under no obligation to make any future advances to Mortgagor in connection with this Mortgage, the
Note or the Loan Agreement. The Mortgagor further acknowledges that the additional advances
made by the Mortgagee may be made in the form of notes to be executed by the Mortgagor.

30. Expense of Litigation and Preparation Where No Litigation is Initiated.

If any action or proceeding be commenced to which Noteholder is made a party, or in which it
becomes necessary to defend or uphold the lien of this Mortgage, all sums paid by Noteholder for
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the expense (including reasonable attorneys' fees) of any litigation to prosecute or to defend the
rights and lien created by this Mortgage shall be paid by the Mortgagor immediately upon written
demand therefor, together with interest thereon at the Defauit Rate set forth in the Note from the date
of payment, or title to, interest in or claim upon the Premises, attaching to or accruing subsequent
to the lien of the this Mortgage, and shall be deemed to be secured by this Mortgage. Mortgagor
further expressly agrees to pay all costs and expenses including reasonable attorneys's fees should
Noteholder incur costs and attorneys fees relating to this Mortgage even in the event no suit or
litigation is initiated.

31. Cross-Default Clause. Any default by Mortgagor in the performance or observance of
any covenant or condition hereof in accordance with Paragraph 15 above shall be deemed default
or event of default under each of the Loan Documents, entitling Noteholder to exercise all or any
remedies available to Notcholder under the terms of any or all Loan Documents, and any default or
event of defauit nder any other Loan Document shall be deemed a default hereunder, entitling
Noteholder to exersisz any or all remedies provided for herein. Failure by Noteholder to exercise
any right which it mzy have hereunder shall not be deemed a waiver thereof unless so agreed in
writing by Noteholder, and the waiver by Noteholder of any default by Mortgagor hereunder shall
not constitute a continuing waiver or a waiver of any other default or of the same default on any
future occasion.

Any default by Mortgagor in the performance or observance of any covenant or condition hereof
in accordance with Paragraph 15 or under ary of the other Loan Documents securing or evidencing
the Note bearing even date herewith, shall caristitute a default by the Mortgagor of any and all other
notes, mortgages or loan documents which the Bor:ower has with the Noteholder. Likewise, any
default by Mortgagor in the performance or observance of any covenant or condition of any and all
other notes, mortgages or loan documents which tlie iMortgagor has with the Noteholder shall
constitute a default under this Mortgage, the Note and anvother Loan Documents evidencing or
securing the Note, thus entitling the Noteholder to exercise all or any remedies available to
Noteholder.

Neither the Mortgagor, nor any person claiming under Mortgages, shall have or enjoy any
right to marshalling of assets, all such right being hereby expressly waived a5 to the Mortgagor and
all persons claiming under Mortgagor, including junior lienors. No release of rersonal liability of
any person whatever and no release of any portion of the property now or hereafisr sakiect to the lien
of any of the Mortgage Instruments shall have any effect whatever by way of impairment or
disturbance of the lien or priority of any of said Mortgage Instruments. Any foreclcsurs or other
appropriate remedy sought may be brought and prosecuted as to any part of the mortgaged security,
wherever located, without regard to the fact that foreclosure proceedings or other appropriate
remedies have or have not been instituted elsewhere on any other Premises subject to the lien of said
Mortgage Instruments or any of them.

32. Operating Account. Upon the request of the Mortgagee, and in the Mortgagee's sole
discretion, the Mortgagor may be required to maintain with the Lender an operating account (the
"Operating Account"), wherein the Borrower shall deposit all income received from the Premises.
Ifrequired by the Mortgagee, the Mortgagor shall be required to maintain a balance in the Operating
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Account in an amount sufficient to pay the next monthly payment of principal and interest due under
the Note at all times.

33. Disclaimer by Noteholder. Noteholder shall not be liable to any party for services
performed or obligations due in connection with this Loan. Noteholder shall not be liable for any
debts or claims accruing in favor of any parties against Mortgagor or against the Premises. The
Mortgagor is not nor shall be an agent of Noteholder for any purposes, and Noteholder is not a
venture partner with Mortgagor in any manner whatsoever. Approvals granted by Noteholder for
any matters covered under this Agreement shall be narrowly construed to cover only the parties and
facts identified in any written approval or if not in writing such approvals shall be solely for the
benefit of Mortgagor.

34, AWaiver by Mortgagor. Mortgagor shall not and will not apply for or avail themselves
of any appraiscment, valuation, stay, extension or exemption laws, or any moratorium laws, now
existing or hereariri vnacted, in order to prevent or hinder the enforcement of foreclosure of the
Mortgage. Mortgago:, for itself and all who may claim by, through, or under themselves, waive the
benefit of such laws and ¢ny and all right to have the Premises and the parcels and estates
comprising the Premises marshaled upon any foreclosure of the lien hereof and agree that any court
having jurisdiction to foreclose.svsti lien may order the Mortgaged Property sold as an entirety, or
separately, in such order to satisty suct portions of the indebtedness as the Noteholder, in its sole
and unfettered discretion, may detertiuizie

THE MORTGAGOR, HEREBY WAIY% =5 TO THE FULLEST EXTENT PERMITTED BY
THEPROVISIONS OF THESTATUTES AND LA'¥S OF THE STATE OF ILLINOIS, ANY AND
ALL RIGHTS OF REDEMPTION FROM SALE OF OTHERWISE UNDER ANY ORDER OR
DECREE OF FORECLOSURE AND DISCLAIMS ANY STATUS AND RIGHTS WHICH IT
MAY HAVE AS AN 'OWNER OF REDEMPTION' AS“THAT TERM MAY BE DEFINED
UNDER THE ILLINOISLAW ON BEHALF OF THE MOR FGAGOR, AND EACH AND EVERY
PERSON ACQUIRING ANY INTEREST IN, OR TITLE T(), THE PREMISES DESCRIBED
HEREIN SUBSEQUENT TO THE DATE OF THIS MORTGAGE; AND ON BEHALF OF ALL
OTHER PERSONS.

TO THE FULLEST EXTENT PERMITTED BY LAW, THE MOGRTGAGOR HEREBY
WAIVES ANY AND ALL RIGHT TO REINSTATE THIS MORTGAGE CR 72 CURE ANY
DEFAULTS, EXCEPT SUCH RIGHTS OF REINSTATEMENT AND CURE-AS MAY BE
EXPRESSLY PROVIDED BY THE TERMS OF THE NOTE, THIS MORTGAGE, AN OTHER
LOAN DOCUMENTS.

35. Waiver of Trial By Jury. MORTGAGOR EXPRESSLY AND UNCONDITIONALLY
WAIVES, IN CONNECTION WITH ANY SUIT, ACTION OR PROCEEDING BROUGHT BY
THE BANK, ANY AND EVERY RIGHT IT MAY HAVE TO (I) INTUNCTIVE RELIEF, (I) A
TRIAL BY JURY, (Il) INTERPOSE ANY COUNTERCLAIM THEREIN, AND (IV) HAVE THE
SAME CONSOLIDATED WITH ANY OTHER OR SEPARATE SUIT, ACTION OR
PROCEEDING.
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36. Miscellaneous.

A. Within fifieen (15) days after request therefor, Mortgagor shall confirm in writing to
Noteholder, or its designee, the amount then due hereunder and under the Note.

B. If the time of payment of all indebtedness secured hereby or any part thereof be
extended at any time or times, if the Note be renewed, modified or replaced, or if any security for
the note be released, Mortgagor and any other parties now or hereafter liable for payment of such
indebtedness in whole or in part or interested in the Premises shall be held to consent to such
extensions, renewals, modifications, replacements and releases, and their liability and the lien hercof
and the Other Loan Documents and Security Agreements and the rights created hereby and thereby
shall continue in full force, except as to those parties released, the right of recourse against all such
other parties being reserved by Noteholder.

C. Tiie Loan proceeds are to be used, along with Mortgagor's other funds, for the acquire
and improvement of tae Premises, and for no other purposes, which shall occur contemporaneously
with the disbursement ot thic Loan Proceeds. Such use is the business purpose of Mortgagor and the
Loan is therefore not usuiious under 815 ILCS 205/4, of the Illinois Revised Statutes. The
Mortgagors thus represent that 1" Premises is not homestead property of the Mortgagors, or any
spouse or relation of the Mortgagors; and, thus, the consent of any spouse or relation is not required.

D. This Mortgage shall be birding upon Mortgagor and its successors and assigns, and
all persons claiming under or through Mortgz gor or any such successor or assign, and shall inure to
the benefit of and be enforceable by Noteholde! and its successors and assigns.

E. The headings in this Mortgage are formumoses of reference only and shall not limit
or otherwise affect the meaning hereof.

F. Ifany clause, phrase, paragraph or portion of thisMoitzage or the application thereof
to any person, party or circumstances shall be invalid or unenforceebis under applicable law, such
event shall not affect, impair or render invalid or unenforceable the reniaider of this Mortgage nor
any other clause, phrase, paragraph or portion hereof, nor shall it affect the application of any clause,
phrase, paragraph or provision hereof to other persons, parties or circumstaiices:

G. This Mortgage is negotiated in the County of Cook, State of Tllinois.[*is Mortgage
shall be governed by and construed in accordance with the laws of the State of [linois. It is
expressly agreed that all parties hereto waive any right they now or in the future may have to remove
any claim or dispute arising herefrom.
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IN WITNESS thereof, Mortgagor has caused this Mortgage to be executed as of the date and

year first written above.

MORTGAGOR:

1526 SOUTH WABASH, L.L.C., an Illinois
limited liability company, by: _

FOX FAMILY LIMITED PARTNERSHIP,
an Illinois limited partnership

One of its Members

By:JM&M&Q%/A@Q
Name: Carlina R. Fox

Its: General Partner

By (AR

Name: Dr. Lawrence M. Fox
Its: General Partner

e

Kevin M. Fox, Individually
one of its Memb

-
/Mic:lae A Ma)yﬂ’ﬁn, dividually
One of its Mcrers

~ -
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STATE OF ILLINOIS )

| ) SS.
COUNTY OF (gebc. )
I, _Sdé ie /Vl AF L () , a Notary Public in and for said County

in the State aforesaid, DO HEREBY CERTIFY that Carlma R. Fox and Dr. Lawrence Fox, the
general partners of the Fox Family Limited Partnership, and Kevin M. Fox and Michael A.
Moynihan, all being the members of 1526 South Wabash, L.L.C., an Iliinois limited liability
company, personally know to me to be the same persons whose name are subscribed. to the
foregoing instrument as such managing members, respectively, appeared before me this day in
person and ~ckr.owledged that they signed and delivered the said instrument as their own free and
voluntary acts,and as the free and voluntary act of said 1526 South Wabash, L.L.C., for the uses and
purposes therein set iorth. (L

GIVEN under my %ond and notarial seal this @ day of April, 2001.

%M//mw

Notary Public

My Commission Expires: 3 “()FFIC AL SE AL” |
Jodie M. Massaro
WZ Y /C 2002 Notary Public, State of lllinois

My Commussion Expires May 12, 2002 4
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LEGAL DESCRIPTION

PARCEL A:

THE EAST 122.05 FEET OF LOT 1 AND THE NORTH 1.50 FEET OF THE EAST 122.05 FEET
OF LOT 2 IN BLOCK 26 IN THE ASSESSOR’S DIVISION OF THE NORTHWEST
FRACTIONAL QUARTER OF SECTION 22, TOWNSHIP 39 NORTH, RANGE 14 EAST OF
THE THIRD PRINCIPAL MERIDIAN, EXCEPTING THEREFROM THAT PART OF SAID LOT
1 FALLING IN THE NORTH 77.3 FEET OF THE SOUTH 444 FEET OF SAID NORTHWEST
FRACTIONAL QUARTER, CONTAINING 0.073 ACRE (3,173.3 SQUARE FEET), MORE OR
LESS, ALL SITUATED IN THE CITY OF CHICAGO, THE COUNTY OF COOK AND THE
STATE OF ILLINOIS.

P.IN. 17-22-105-049-0000

COMMONLY KNO™WM_AS: 1526 South Wabash, Chicago, Illinois 60605

EXHIBIT B

PARCEL B:

LOT 1 AND THENORTH 1.50 FEET OF LOT Z IN BLOCK 26 IN THE ASSESSOR’S DIVISION
OF THE NORTHWEST FRACTIONAL QUAR =R OF SECTION 22, TOWNSHIP 39 NORTH,
RANGE 14 EAST OF THE THIRD PRINCIPAL MEXIGIAN; EXCEPTING THEREFROM THAT
PART OF SAID LOT 1 FALLING IN THE NORTH 772 PEET OF THE SOUTH 444 FEET OF
SAID NORTHWEST FRACTIONAL QUARTER; ALSO FXCEPTING THAT PART THEREOF
TAKEN FOR ALLEY; ALSO EXCEPTING THE WEST 9.00 *EET OF SAID LOT 1 AND THE
WEST 9.00 FEET OF THE NORTH 1.50 FEET OF SAID LOT 2; A%50 EXCEPTING THE EAST
122.05 FEET OF SAID LOT 1 AND THE EAST 122.05 FEET OF Tt NORTH 1.50 FEET OF
SAID LOT 2, CONTAINING 0.024 ACRE (1,038.41 SQUARE FEET), MORE OR LESS, ALL
SITUATED IN THE CITY OF CHICAGO, THE COUNTY OF COOK AND-THE STATE OF
ILLINOIS.

P.LN. 17-22-105-049-0000

COMMONLY KNOWN AS: 1526 South Wabash, Chicago, Illinois 60605
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