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MORTGAGE AND SECURITY AGREEMENT

THIS MORTGAGE AND SECURITY AGREEMENT (this “Mortgage”) is made as
of April 29, 2001 by A & T VILLAGE GREEN, L.L.C,, an Nlinois limited liability company,
as Mortgagor (“Mortgagor”), whose address is 111 West Campbell Street, Suite 401, Arlington
Heights, Illinois 60005, to FIRST UNION NATIONAL BANK, a national banking association,
as Mortgagee (“Mortgagee™), whose address is One First Union Center, 301 South College
Street, Mailcode NC 0166, Charlotte, North Carolina 28288, Attention: Contract Finance.

WITNESSETH:

THAT FOKJ)AND IN CONSIDERATION OF THE SUM OF TEN AND NO/100
DOLLARS ($10), AND OTHER VALUABLE CONSIDERATION, THE RECEIPT AND
SUFFICIENCY OF WHICH ARE HEREBY ACKNOWLEDGED, MORTGAGOR HEREBY
[RREVOCABLY MORTGAGES, GRANTS, BARGAINS, SELLS, CONVEYS, TRANSFERS,
PLEDGES, SETS OVER ANTD ASSIGNS, with power of sale, all of Mortgagor’s estate, right,
title and interest in, to and under 7iy.and-all of the following described property, whether now
owned or hereafter acquired by Mortgzgor (collectively, the “Mortgaged Property”):

(A)  All that certain real property-situated in the County of Cook, State of Illinois,
more particularly described on Exhibit A suached hereto and incorporated herein by this
reference (the “Premises’), together. with all of the easements, rights, privileges, franchises,
tenements, hereditaments and appurtenances now ur nereafter thereunto belonging or in any way
appertaining thereto, and all of the estate, right, title, in‘erest, claim and demand whatsoever of
Mortgagor therein or thereto, either at law or in equity, 1. possession or in expectancy, now or
hereafter acquired,

(B)  All structures, buildings and improvements of every kind and description now or
at any time hereafter located or placed on the Premises (the “Improverients”);

(C) Al fumiture, furnishings, fixtures, goods, equipment, -inyentory or personal
property owned by Mortgagor and now or hereafter located on, attached to ‘or uged in and about
the Improvements, including, but not limited to, all machines, engines, beilers, dynamos,
elevators, stokers, tanks, cabinets, awnings, screens, shades, blinds, carpets, diaperies, lawn
mowers, and all appliances, plumbing, heating, air conditioning, lighting, ‘ventilating,
refrigerating, disposal and incinerating equipment, and all fixtures and appurtenances thereto,
and such other goods and chattels and personal property owned by Mortgagor as arec now or
hereafter used or furnished in operating the Improvements, or the activities conducted therein,
and all building materials and equipment hereafter situated on or about the Premises or
Improvements, and all warranties and guaranties relating thereto, and all additions thereto and
substitutions and replacements therefor (exclusive of any of the foregoing owned or leased by
tenants of space in the Improvements);

(D)  All easements, rights-of-way, strips and gores of mggults ngis, ways, alleys,
passages, sewer rights, and other emblements now or hereafter 16 3 gf Prtmises or under
or above the same or any part or parcel thereof, and all estates, rights, titles, interests, tenements,

1960755.02
LIB: CH

103630956




UNOFFICIAL COPY




UNOFFICIAL COPY

hereditaments and appurtenances, reversions and remainders whatsoever, in any way belonging,
relating or appertaining to the Mortgaged Property or any part thereof, or which hereafter shall in
any way belong, relate or be appurtenant thereto, whether now owned or hereafter acquired by
Mortgagor;

(E)  All water, ditches, wells, reservoirs and drains and all water, ditch, well, reservoir
and drainage rights which are appurtenant to, located on, under or above or used in connection
with the Premises or the Improvements, or any part thereof, whether now existing or hereafter
created or acquired;

(F) .~ All minerals, crops, timber, trees, shrubs, flowers and landscaping features now or
hereafter located on, under or above the Premises;

(G)  Alcash funds, deposit accounts and other rights and evidence of rights to cash,
now or hereafter créaies. or held by Mortgagee pursuant to this Mortgage or any other of the
Loan Documents (as héréinafter defined), including, without limitation, all funds now or
hereafter on deposit in tiie Impound Account, the Payment Reserve, the Replacement Reserve
and the Repair and Remediaticii leserve (each as hereinafter defined);

(H)  All leases (including; swithout limitation, oil, gas and mineral leases), licenses,
concessions and occupancy agreementis 07 all or any part of the Premises or the Improvements
(each, a “Lease” and collectively, “Leases”), whether written or oral, now or hereafter entered
into and all rents, royalties, issues, profits, bonus money, revenue, income, rights and other
benefits (collectively, the “Rents and Profits™) 5t the Premises or the Improvements, now or
hereafter arising from the use or enjoyment of all or any portion thereof or from any present or -
future Lease or other agreement pertaining thereto or arising from any of the Leases or any of the -
General Intangibles (as hereinafter defined) and all cesh or securities deposited to secure
performance by the tenants, lessees or licensees (each, a “Teaant” and collectively, “Tenants”),
as applicable, of their obligations under any such Leases, whetirer said cash or securities are to be
held until the expiration of the terms of said Leases or applied to crie-or more of the installments
of rent coming due prior to the expiration of said terms, subject, nowever, to the provisions
contained in Section 1.11 hereinbelow;

(I) " All contracts and agreements now or hereafter entered into covanng any part of

the Premises or the Improvements (collectively, the “Contracts”) and all revemne,-income and

other benefits thereof, including, without limitation, management agreements, servicc vontracts,
maintenance contracts, equipment leases, personal property leases and any contracts or
documents relating to construction on any part of the Premises or the Improvements (including
plans, drawings, surveys, tests, reports, bonds and governmental approvals) or to the
management or operation of any part of the Premises or the Improvements;

(1)  All present and future monetary deposits given to any public or private utility
with respect to utility services furnished to any part of the Premises or the Improvements;

(K) Al present and future funds, accounts, instruments, accounts receivable,
documents, causes of action, claims, general intangibles (including, without limitation,
trademarks, trade names, service marks and symbols now or hereafter used in connection with

2 1960755.02

10363096 e




UNOFFICIAL COPY




UNOFFICIAL COPY

any part of the Premises or the Improvements, all names by which the Premises or the
Improvements may be operated or known, all rights to carry on business under such names, and
all rights, interest and privileges which Mortgagor has or may have as developer or declarant
under any covenants, restrictions or declarations now or hereafter relating to the Premises or the
Improvements) and all notes or chattel paper now or hereafter arising from or by virtue of any
transactions related to the Premises or the Improvements (collectively, the “General

Intangibles™);

(L)  All water taps, sewer taps, certificates of occupancy, permits, licenses, franchises,
certificates, consents, approvals and other rights and privileges now or hereafier obtained in
connection with the Premises or the Improvements and all present and future warranties and
guaranties relating to the Improvements or to any equipment, fixtures, furniture, furnishings,
personal propery or components of any of the foregoing now or hereafter located or installed on
the Premises or the Lnprovements;

(M)  All builday, materials, supplies and equipment now or hereafter placed on the
Premises or in the Improvements and all architectural renderings, models, drawings, plans,
specifications, studies and data'pow or hereafter relating to the Premises or the Improvements;

(N)  All right, title and iniercst of Mortgagor in any insurance policies or binders now
or hereafter relating to the Mortgaged Froperty, including any unearned premiums thereon;

(O)  All proceeds, products, substituiions and accessions (including claims and
demands therefor) of the conversion, voluntaryor involuntary, of any of the foregoing into cash
or liquidated claims, including, without limitatior, nroceeds of insurance and: condemnation

awards; and

(P)  All other or greater rights and interests of ey<iy nature in the Premises or the
Improvements and-in the possession or use thereof and incorae therefrom, whether now owned
or hereafter acquired by Mortgagor.

FOR THE PURPOSE OF SECURING:

(1)  The debt evidenced by that certain Promissory Note (such Tromissory Note,
together with any and-all renewals, amendments, modifications, consolidations and extensions
thereof, is hereinafter referred to as the “Note”) of even date with this Mortgage, made by

Mortgagor payable to the order of Mortgagee in the principal face amount of
wmmmggn,mm and No/100 Dollars ($33f) (.00, together
with interest as therein provided;

(2) The full and prompt payment and performance of all of the provisions,

agreements, covenants and obligations herein contained and contained in any other agreements, .

documents or instruments now or hereafter evidencing, securing or otherwise relating to the Debt
(as hereinafier defined) including, but not limited to, the Environmental Indemnity Agreement
(as hereinafter defined)(the Note, this Mortgage, and such other agreements, documents and
instruments, together with any and all renewals, amendments, extensions and modifications
thereof, are hereinafter collectively referred to as the “Loan Documents”) and the payment of all
other sums herein or therein covenanted to be paid;

1960755.02
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(3)  Any and all additional advances made by Mortgagee to protect or preserve the
Mortgaged Property or the lien or security interest created hereby on the Mortgaged Property, or
for taxes, assessments or insurance premiums as hereinafter provided or for performance of any
of Mortgagor’s obligations hereunder or under the other Loan Documents or for any other
purpose provided herein or in the other Loan Documents (whether or not the original Mortgagor
remains the owner of the Mortgaged Property at the time of such advances); and

(4)  Any and all other indebtedness now owing or which may hereafter be owing by
Mortgagor to Mortgagee, including, without limitation, all prepayment fees, however and
whenever incurred or evidenced, whether express or implied, direct or indirect, absolute or
contingent, or, due or to become due, and all renewals, modifications, consolidations,
replacements and extensions thereof, it being contemplated by Mortgagor and Morigagee that
Mortgagor may (ne.eafter become so indebted to Mortgagee.

(All of the sums referied to in Paragraphs (1) through (4) above are herein referred to as the
“Debt”).

TO HAVE AND TO 29%D the Mortgaged Property unto Mortgagee, its successors and
assigns forever, and Mortgagor /dozs hereby bind itself, its successors and assigns, to
WARRANT AND FOREVER DEFEND the title to the Mortgaged: Property, subject to the
Permitted Encumbrances (as hereiniziter - defined), to Mortgagee against every person
whomsoever lawfully claiming or to claim‘tie same or any part thereof;

PROVIDED, HOWEVER, that if the piir<ipal and interest and ail other sums due or to
become due under the Note or under the other Lozn Documents, including, without limitation,
any prepayment fees required pursuant to the terms of the Note, shall have been paid at the time
and in the manner stipulated therein and the Debt shall‘hivs been paid and all other covenants
contained in the Loan Documents shall have been performed, then, in such case, the liens,
security interests, estates and rights granted by this Mortgage shall be satisfied and the estate,
right, title and interest of Mortgagee in the Mortgaged Property shaii csese, and upon payment to
Mortgagee of all costs and: expenses incurred for the preparation”ui the release hereinafter
referenced and all recording costs if allowed by law, Mortgagee sheli promptly satisfy and
release this Mortgage of record and the lien hereof by proper instrument.

ARTICLE 1.
COVENANTS OF MORTGAGOR

For the purpose of further securing the Debt and for the protection of the security of this
Mortgage, for so long as the Debt or any part thereof remains unpaid, Mortgagor covenants and
agrees as follows: -

1.1  Warranties of Mortgagor. Mortgagor, for itself and its successors and assigns,
does hereby represent, warrant and covenant to and with Mortgagee, its successors and assigns,
that:

(@)  Mortgagor has good, marketable and indefeasible fee simple title to the
Mortgaged Property, subject only to those matters expressly set forth as exceptions to or

4 10383098 1960755.02
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subordinate matters in the title insurance policy insuring the lien of this Mortgage delivered as of
the date hereof which Mortgagee has agreed to accept, excepting therefrom all preprinted and/or
standard exceptions (such items being the “Permitted Encumbrances”), and has full power and
lawful authority to grant, bargain, sell, convey, assign, transfer, encumber and mortgage its
interest in the Mortgaged Property in the manner and form hereby done or intended. Mortgagor
will preserve its interest in and title to the Mortgaged Property and will forever warrant and
defend the same to Mortgagee against any and all claims whatsoever and will forever warrant
and defend the validity and priority of the lien and security interest created herein against the
claims of all persons and parties whomsoever, subject to the Permitted Encumbrances. The
foregoing warranty of title shall survive the foreclosure of this Mortgage and shall inure to the
benefit of znd be enforceable by Mortgagee in the event Mortgagee acquires title to the
Mortgaged Preperty pursuant to any foreclosure; ‘

(b) <o bankruptcy or insolvency proceedings are pending or contemplated by
Mortgagor or, to the best knowledge of Mortgagor, against Mortgagor or by or against any
endorser or cosigner of ih>-Note or of any portion of the Debt, or any guarantor or indemnitor
under any guaranty or indemini'y.agreement executed in connection with the Note or the loan
evidenced thereby and secured lierehy (an “Indemnitor™);

(c) All reports, ceitificates, affidavits, statements and other data furnished by
or on behalf of Mortgagor to Mortgagee-ir connection with the loan evidenced by the Note are
true and correct in all material respects and-do not omit to state any fact or circumstance
necessary to make the statements contained therein not misleading;

. (d)  The execution, delivery and perigrmance of this Mortgage, the Note and
all of the other Loan Documents have been duly authorizéd by all necessary action to be, and are,
binding and enforceable against Mortgagor in accordance wifh-the respective terms thereof and
do not contravene, result in a breach of or constitute a defau.t (nor upon the giving of notice or
the passage of time or both will same constitute a default) unaer the partnership agreement,
articles of incorporation, operating agreement or other organizational £ocuments of Mortgagor or
any contract or agreement of any nature to which Mortgagor is a party or by which Mortgagor or
any of its property may be bound and do not violate or contravene any law, eider, decree, rule or
regulation to which Mortgagor is subject,

(¢)  The Premises and the Improvements and the current intended x:se thercof
by Mortgagor comply in all material respects with all applicable restrictive covenats, zoning
ordinances, subdivision and building codes, flood disaster laws, health and environmental laws
and regulations and all other ordinances, orders or requirements issued by any state, federal or
municipal authorities having or claiming jurisdiction over the Mortgaged Property. The
Premises and Improvements constitute one or more separate tax parcels for purposes of ad
valorem taxation. The Premises and Improvements do not require any rights over, or restrictions
against, other property in order to comply with any of the aforesaid governmental ordinances,
orders or requirements;

(f)  All utility services necessary and sufficient for the full use, occupancy,
operation and disposition of the Premises and the Improvements for their intended purposes are

10363096 9
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available to the Mortgaged Property, including water, storm sewer, sanitary sewer, gas, electric,
cable and telephone facilities, through public rights-of-way or perpetual private easements
approved by Mortgagee;

(g)  All streets, roads, highways, bridges and waterways necessary for access
to and full use, occupancy, operation and disposition of the Premises and the Improvements have
been completed, have been dedicated to and accepted by the appropriate municipal authority and
are open and available to the Premises and the Improvements without further condition or cost to
Mortgagor; '

(h) Al curb cuts, driveways and traffic signals shown on the survey delivered
to Mortgagee pitor to the execution and delivery of this Mortgage are existing and have been
fully approved ay the appropriate governmental authority;

(D Tnere are no judicial, administrative, mediation or arbitration actions, suits
“or proceedings pending or-threatened against or affecting Mortgagor (or, if Mortgagor is a
partnership or a limited liakility company, any of its general partners or members) or the
Mortgaged Property which, :{ adversely determined, would materially impair either the
Mortgaged Property or Mortgagoi’s ability to perform the covenants or obligations required to
be performed under the Loan Documénts;

) The Mortgaged Propert;~is free from delinquent water charges, sewer
rents, taxes and assessments;

(k)  As of the date of this Mortgage, the Mortgaged Property is free from
unrepaired damage caused by fire, flood, accident or other casualty;

1) As of the date of this Mortgage, oo nart of the Premises or the
Improvements has been taken in condemnation, eminent domar o: like proceeding nor is any
such proceeding pending or, to Mortgagor’s knowledge and belief, tar<atened or contemplated;

(m) Mortgagor possesses all franchises, patents, copynghts, irademarks, trade
names, licenses and permits necessary for the conduct of its business substiatially as now’
conducted;

{n)  Except as may otherwise be disclosed in the Engineering Report (as
hereinafter defined), the Improvements are structurally sound, in good repair and free of defects
in materials and workmanship and have been constructed and installed in substantial compliance
with the plans and specifications relating thereto. All major building systems located within the
Improvements, including, without limitation, the heating and air conditioning systems and the
electrical and plumbing systems, are in good working order and condition;

(0)  Mortgagor has delivered to Mortgagee true, correct and complete copies
of all Contracts and all amendments thereto or modifications thereof
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(p)  Each Contract constitutes the legal, valid and binding obligation of
Mortgagor and, to the best of Mortgagor’s knowledge and belief, is enforceable against any other
party thereto. No default exists, or with the passing of time or the giving of notice or both would
exist, under any Contract which would, in the aggregate, have a matenial adverse effect on
Mortgagor or the Mortgaged Property;

(@) No Contract provides any party with the night to obtain a lien or
encumbrance upon the Mortgaged Property superior to the lien of this Mortgage (except that
such priority may be granted by law);

{r) Mortgagor and the Mortgaged Property are free from any past due
obligations forsales and payroll taxes;

(s) - ~There are no security agreements or financing statements affecting all or
. any portion of the Mozignged Property other than (i) as disclosed in writing by Mortgagor to
Mortgagee prior to the ‘dute hereof and (ii) the security agreements and financing statements
created in favor of Mortgages,

(t) Mortgagor Las delivered a true, correct and complete schedule (the “Rent
Roll”) of all Leases affecting the Moitguged Property as of the date hereof, which accurately and
completely sets forth in all material respects for each such Lease, the following: the name of the
Tenant, the Lease expiration date, extensicn and renewal provisions, the base rent payable, the
security deposit held thereunder and any other material provisions of such Lease;

(v) Each Lease constitutes the+!égal, valid and binding obligation of
Mortgagor and, to the best of Mortgagor’s knowledge 2nd belief, is enforceable against the
Tenant thereof. No default exists, or with the passing of tin»2 or the giving of notice or both
would exist, under any Lease which would, in the aggregate, have a matenal adverse effect on
Mortgagor or the Mortgaged Property;

(v)  No Tenant under any Lease has, as of the date hereof, paid rent more than
thirty (30) days in advance, and the rents under such Leases have not been rvaived, released, or
otherwise discharged or compromised,;

(w)  All work to be performed by Mortgagor under the Leases-has been
substantially performed, all contributions to be made by Mortgagor to the Tenants thereunder
have been made and all other conditions precedent to each such Tenant’s obligations thereunder
have been satisfied;

(x)  Except as disclosed to Mortgagee in writing, each Tenant under a Lease
has entered into occupancy of the demised premises;

(y)  Mortgagor has delivered to Mortgagee true, correct and complete copies
of all Leases described in the Rent Roll;
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(z}  To the best of Mortgagor’s knowledge and belief, each Tenant is free from
bankruptcy, reorganization or arrangement proceedings or a general assignment for the benefit of
creditors;

(aa) No Lease provides any party with the right to obtain a lien or
encumbrance upon the Mortgaged Property superior to the lien of this Mortgage (subject to
applicable laws); and

~ (bb) Mortgagor is not a “foreign person” within the meaning of §1445(f)(3) of
the Internal Revenue Code of 1986, as amended, and the related Treasury Department
regulations, <n¢luding temporary regulations.

1.2 Delense of Title. If, while this Mortgage is in force, the title to the Mortgaged
Property or the iiteiast of Mortgagee therein shall be the subject, directly or indirectly, of any
action at law or in equity, or be attached directly or indirectly, or endangered, clouded or
-adversely affected in any manner, Mortgagor, at Mortgagor’s expense, shall take all necessary
and proper steps for the defeiise of said title or interest, including the employment of counsel
approved by Mortgagee, the prosecution or defense of litigation, and the compromise or
-discharge of claims made against said title or interest. Notwithstanding the foregoing, in the
event that Mortgagee determines th:t Mortgagor is not adequately performing its obligations
under this Section, Mortgagee may, withe ot limiting or waiving any other rights or remedies of
Mortgagee hereunder, take such steps with respect thereto as Mortgagee shall deem necessary or
proper and any and all costs and expenses incurred by Mortgagee in connection therewith,
together with interest thereon at the Default Interest Rate (as defined in the Note) from the date
incurred by Mortgagee until actually paid by Mortgazo:; shall be immediately paid by Mortgagor
on demand and shall be secured by this Mortgage and by all of the other Loan Documents
securing all or any part of the indebtedness evidenced by-tiie Note,

1.3 Performance of Obligations. Mortgagor shall pay when due the principal of and

the interest on the Debt in accordance with the terms of the Note. “Martgagor shall also pay all

- charges, fees and other sums required to be paid by Mortgagor as provided in the Loan

Documents, in accordance with the terms of the Loan Documents, and shali-observe, perform

and discharge all obligations, covenants and agreements to be observed, perfernied or discharged

by Mortgagor set forth in the Loan Documents in accordance with their t¢rs.  Further,

Mortgagor shall promptly and strictly perform and comply with all covenants, conditions,

obligations and prohibitions required of Mortgagor in connection with any other document or

instrument affecting title to the Mortgaged Property, or any part thereof, regardless of whether
such document or instrument is superior or subordinate to this Mortgage.

1.4  Insurance. Mortgagor shall, at Mortgagor’s expense, maintain in force and effect
on the Mortgaged Property at all times while this Mortgage continues in effect the following
insurance:

()  Insurance against loss or damage to the Mortgaged Property by fire,
windstorm, tornado and hail and against loss and damage by such other, further and additional
risks as may be now or hereafter embraced by an “all-risk” or “special form” type of insurance
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policy. The amount of such insurance shall be not less than one hundred percent (100%) of the
full replacement cost (insurable value) of the Improvements (as established by an MAI
appraisal), without reduction for depreciation. The determination of the replacement cost
amount shall be adjusted annually to comply with the requirements of the insurer issuing such
coverage or, at Mortgagee’s election, by reference to such indices, appraisals or information as
Mortgagee determines in its reasonable discretion in order to reflect increased value due to
inflation. Absent such annual adjustment, each policy shall contain inflation guard coverage
insuring that the policy limit will be increased over time to reflect the effect of inflation. Full
replacement cost, as used herein, means, with respect to the Improvements, the cost of replacing
the Improvements without regard to deduction for depreciation, exclusive of the cost of
excavations; foundations and footings below the lowest basement floor. Mortgagor shall also
maintain insuranice against loss or damage to furniture, furnishings, fixtures, equipment and other
items (whether personalty or fixtures) included in the Mortgaged Property and owned by
Mortgagor from tinic 1o time to the extent applicable. Each policy shall contain a replacement
cost endorsement and-either an agreed amount endorsement (to avoid the operation of any
co-insurance provisions) ¢r-a waiver of any co-insurance provisions, all subject to Mortgagee’s
approval. The maximum dedaciible shall be $10,000.00.

(b)  Commercial. General Liability Insurance against claims for personal
injury, bodily injury, death and property-damage occurring on, in or about the Premises or the
Improvements in amounts not less than J} 4100,000.00 per occurrence and $2,000,000.00 in the
aggregate plus umbrella coverage in an ainoriit not less than $2,000,000. Mortgagee hereby
retains the right to periodically review the amcunt.of said liability insurance being maintained by
Mortgagor and to require an increase in the amouxi.of said liability insurance should Mortgagee
deem an increase to be reasonably prudent under thexn <xisting circumstances.

(c)  Boiler and machinery insurance is reguired if steam boilers or other
pressure-fired vessels are in operation at the Premises. Minitaum-iiability coverage per accident
must equal the greater of the replacement cost (insurable value) of the Improvements housing
such boiler or pressure-fired machinery or $2,000,000.00. If one or'mare large HVAC units is in
operation at:the Premises, “Systems Breakdowns” coverage shall be requived, as determined by
Mortgagee. Minimum liability coverage per accident must equal the value of such unit(s).

(d)  If the Improvements or any part thereof is situated in an-area designated
by the Federal Emergency Management Agency (‘FEMA”) as a special flood hazard area (Zone
A or Zone V), flood insurance in an amount equal to the lesser of: (i) the minimam amount
required, under the terms of coverage, to compensate for any damage or loss on a replacement
basis (or the unpaid balance of the Debt if replacement cost coverage is not available for the type
of building insured), or (i) the maximum insurance available under the appropriate National
Flood Insurance Administration program. The maximum deductible shall be $3,000.00 per
building or a higher minimum amount as required by FEMA or other applicable law.

(¢)  During the period of any construction, renovation or alteration of the
existing Improvements which exceeds the lesser of 10% of the principal amount of the Note or
$500,000, at Mortgagee’s request, a completed value, “All Risk” Builder’s Risk form or “Course
of Construction” insurance policy in non-reporting form, in an amount approved by Mortgagee,
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may be required. During the period of any construction of any addition to the existing
Improvements, a completed value, “All Risk” Builder’s Risk form or “Course of Construction™
insurance policy in non-reporting form, in an amount approved by Mortgagee, shall be required

(f)  When required by applicable law, ordinance or other regulation, Worker’s
Compensation and Employer’s Liability Insurance covering all persons subject to the worker’s
compensation laws of the state in which the Mortgaged Property is located.

(8)  Business income (loss of rents) insurance in amounts sufficient to
compensate Mortgagor for all Rents or income during a period of not less than twelve (12)
months. The,amount of coverage shall be adjusted annually to reflect the Rents or income
payable during the succeeding twelve (12) month period.

(k) ~Such other insurance on the Mortgaged Property or on any replacements
or substitutions thereor vr-additions thereto as may from time to time be required by Mortgagee
against other insurable Laz2rds or casualties which at the time are commonly insured against in
the case of property similarly situated including, without limitation, Sinkhole, Mine Subsidence,
Earthquake and Environmenta! insnrance, due regard being given to the height and type of

‘buildings, their construction, location, use and occupancy.

All such insurance shall (i) be with-insurers fully licensed and authorized to do business
in the state within which the Premises is lccated-and who have and maintain a rating of at least
(A) A from Standard & Poors, or equivalent ¢r (R) A-V or higher from A.M. Best, (ii) contain
the complete address of the Premises (or a compléte legal description), (iii) be for terms of at
least one year, with premium prepaid, and (iv) be svbject to the approval of Mortgagee as to
insurance companies, amounts, content, forms of policies, method by which premiums are paid
and expiration dates, and (v) include a standard, non-contriutory, mortgagee clause naming
EXACTLY:

First Union National Bank,

its Successors and Assigns ATIMA
Attn.: Structured Products Servicing
8739 Research Drive, URP-4
Charlotte, NC 28262-1075

(A) as an additional insured under all liability insurance policies, (B) as the first mortgagee on all
property insurance policies and (C) as the loss payee on all loss of rents or loss of business
income insurance policies.

Mortgagor shall, as of the date hereof, deliver to Mortgagee evidence that said insurance
policies have been prepaid as required above and certified copies of such insurance policies and
original certificates of insurance signed by an authorized agent of the applicable insurance
companies evidencing such insurance satisfactory to Mortgagee. Mortgagor shail renew all such
insurance and deliver to Mortgagee certificates and policies cvidencing such renewals at least
thirty (30) days before any such insurance shall expire. Mortgagor further agrees that each such
insurance policy: (i) shall provide for at least thirty (30) days’ prior written notice to Mortgagee

10 }0383098 1960755.02

LIB: CH




UNOFFICIAL COPY

.
P
e
-
e
e
s
-
N
" T
.
2.0
= e
- . B
4 ol
vy
art .
e
b, .
- «
B B
-'
N
a
f
X
.
. .
- . - e
i B




UNOFFICIAL COPY

prior to any policy reduction or cancellation for any reason other than non-payment of premium
and at least ten (10) days’ prior written notice to Mortgagee prior to any cancellation due to non-
payment of premium; (i1) shall contain an endorsement or agreement by the insurer that any loss
shall be payable to Mortgagee in accordance with the terms of such policy notwithstanding any
act or negligence of Mortgagor which might otherwise result in forfeiture of such insurance; (iii)
shall waive all rights of subrogation against Mortgagee; (iv) in the event that the Premises or the
Improvements constitutes a legal non-conforming use under applicable building, zoning or land
use laws or ordinances, shall include an ordinance or law coverage endorsement which will
contain Coverage A: “Loss Due to Operation of Law” (with a minimum hability imit equal to -
Replacement Cost With Agreed Value Endorsement), Coverage B: “Demolition Cost” and -
Coverage C. “Increased Cost of Construction” coverages; and (v) may be in the form of a
blanket policv/provided that, in the event that any such coverage is provided in the form of a
blanket policy, Mortgagor hereby acknowledges and agrees that failure to pay any portion of the
premium therefer vwhich is not allocable to the Mortgaged Property or by any other action not
relating to the Mortgagad Property which would otherwise permit the issuer thereof to cancel the -
coverage thereof, would ‘equire the Mortgaged Property to be insured by a separate, single-
property policy. The blankst policy must properly identify and fully protect the Mortgaged
Property as if a separate policy ‘were issued for 100% of Replacement Cost at the time of loss and
. otherwise meet all of Mortgagee’s applicable insurance requirements set forth in this Section 1.4. -
The delivery to Mortgagee of the incurance policies or the certificates of insurance as provided
above shall constitute an assignment ‘of il proceeds payable under such insurance policies
relating to the Mortgaged Property by Mottgagor to Mortgagee as further security for the Debt.
In the event of foreclosure of this Mortgage, or other transfer of title to the Mortgaged Property
in extinguishment in whole or in part of the Deb:, 4l right, title and interest of Mortgagor in and
to all proceeds payable under such policies then 1z force concerning the Mortgaged Property
shall thereupon vest in the purchaser at such foreclosurs, or in Mortgagee or other transferee in
the event of such other transfer of title. Approval of any insurance by Mortgagee shall not be a
representation of the solvency of any insurer or the sufficiency of any amount of insurance. In
the event Mortgagor fails to provide, maintain, keep in force or d:lv/er and furnish to Mortgagee
the policies of insurance required by this Mortgage or evidence ‘of their renewal as required
herein, Mortgagee may, but shall not be obligated to, procure such insurance and Mortgagor
shall pay all amounts advanced by Mortgagee therefor, together with intziest thereon at the
Default Interest Rate from and after the date advanced by Mortgagee unti! 2ctaally repaid by
Mortgagor, promptly upon demand by Mortgagee. Any amounts so advanced by Mortgagee,
together with interest thereon, shall be secured by this Mortgage and by all of the sther Loan
Documents securing all or any part of the Debt. Mortgagee shall not be responsible for nor incur
any liability for the insolvency of the insurer or other failure of the insurer to perform, even
though Mortgagee has caused the insurance to be placed with the insurer after failure of
Mortgagor to furnish such insurance. Mortgagor shall not obtain insurance for the Mortgaged
Property in addition to that required by Mortgagee without the prior written consent of
Mortgagee, which consent will not be unreasonably withheld provided that (i) Mortgagee is a
named insured on such insurance, (ii) Mortgagee receives complete copies of all policies
evidencing such insurance, and (ii1) such insurance complies with all of the applicable
requirements set forth herein.
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1.5  Payment of Taxes. Mortgagor shall pay or cause to be paid, except to the extent
provision is actually made therefor pursuant to Section 1.6 of this Mortgage, all taxes and
assessments which are or may become a lien on the Mortgaged Property or which are assessed
against or imposed upon the Mortgaged Property. Mortgagor shall furnish Mortgagee with
receipts (or if receipts are not immediately available, with copies of canceled checks evidencing
payment with receipts to follow promptly after they become available) showing payment of such
taxes and assessments at least fifteen (15) days prior to the applicable delinquency date therefor.
Notwithstanding the foregoing, Mortgagor may, in good faith, by appropriate proceedings and
upon notice to Mortgagee, contest the validity, applicability or amount of any asserted tax or
assessment so long as (a) such contest is diligently pursued, (b) Mortgagee determines, in its
subjective o:nnion, that such contest suspends the obligation to pay the tax and that nonpayment
of such tax o:-assessment will not result in the sale, loss, forfeiture or diminution of the
Mortgaged Propercy or any part thereof or any interest of Mortgagee therein, and (c) prior to the
earlier of the comrysincement: of such contest or the delinquency date of the asserted tax or
assessment, Mortgagor dsposits in the Impound Account (as hereinafter defined) an amount
determined by Mortgagce te be adequate to cover the payment of such tax or assessment and a
reasonable additional sum to cover possible interest, costs and penalties; provided, however, that
Mortgagor shall promptly cause to_be paid any amount adjudged by a court of competent
. jurisdiction to be due, with all inte-est, costs and penalties thereon, promptly after such judgment
becomes final; and provided- further (hzt in any event each such contest shall be concluded and
the taxes, assessments, interest, costs an4 penalties shall be paid prior to the date any writ or
order is issued under which the Mortgaged Prorerty may be sold, lost or forfeited.

1.6  Tax and Insurance Impound Account: Mortgagor shall establish and maintain at
all times while this Mortgage continues in effect ati-iripound account (the “Impound Account”)
with Mortgagee for payment of real estate taxes dnd assessments and insurance on the
Mortgaged Property and as additional security for the Deot. Simultaneously with the execution
hereof, Mortgagor shall deposit in the Impound Account an amourt determined by Mortgagee to
be necessary to ensure that there will be on deposit with Moitzaizee an amount which, when
added to the monthly payments subsequently required to be deposited with Mortgagee hereunder
on account of real estate taxes, assessments and insurance premiums, williresult in there being on
deposit with Mortgagee in the Impound Account an amount sufficient to-pay the next due
installment of real estate taxes and assessments on the Mortgaged Property ai least one (1) month
prior to the earlier of (a) the due date thereof or (b) any such date by whicli Mortgagor or
Mortgagee is required by law to pay same and the next due annual insurance premiums with
respect to the Mortgaged Property at least one (1) month prior to the due date thereof.
Commencing on the first monthly payment date under the Note and continuing thereafter on each
monthly payment date under the Note, Mortgagor shall pay to Mortgagee, concurrently with and
in addition to the monthly payment due under the Note and until the Debt is fully paid and
performed, deposits in an amount equal to one-twelfth (1/12) of the amount of the annual real
estate taxes and assessments that will next become due and payable on the Mortgaged Property,
plus one-twelfth (1/12) of the amount of the annual premiums that will next become due and
payable on insurance policies which Mortgagor is required to maintain hereunder, each as
estimated and determined by Mortgagee. So long as no Event of Default has occurred, and no
event has occurred or failed to occur which with the passage of time, the giving of notice, or both
would constitute an Event of Default (a “Default”), all sums in the Impound Account shall be
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held by Mortgagee in the Impound Account to pay said taxes, assessments and insurance
premiums before the same become delinquent. Mortgagor shall be responsible for ensuring the
receipt by Mortgagee, at least thirty (30) days prior to the respective due date for payment
thereof, of all bills, invoices and statements for all taxes, assessments and insurance premiums to
be paid from the Impound Account, and so long as no Event of Default has occurred, Mortgagee
shall pay the governmental authority or other party entitled thereto directly to the extent funds
are available for such purpose in the Impound Account. In making any payment from the
Impound Account, Mortgagee shall be entitled to rely on any bill, statement or estimate procured
from the appropriate public office or insurance company or agent without any inquiry into the -
accuracy of such bill, statement or estimate and without any inquiry into the accuracy, validity,
enforceabilitv or contestability of any tax, assessment, valuation, sale, forfeiture, tax lien or title
or claim thereciNo interest on funds contained in the Impound Account, if any, shall be paid by
Mortgagee to Morgagor.

1.7  Intentiorailv Deleted.

1.8  Replacement Pescrve.

(a)  As additionzl security for the Debt, Mortgagor shall establish and maintain
at all times while this Mortgage continnzs in effect a repair reserve (the “Replacement Reserve”)
with Mortgagee for payment of costs and-<xpenses incurred by Mortgagor in connection with the
performance of work to the roofs, chinineys; gutters, downspouts, paving, curbs, ramps,
driveways, balconies, porches, patios, extericr walls, exterior doors and doorways, windows,
elevators and mechanical and HVAC equipment (zollectively, the “Repairs”). Commencing on
the first monthly Payment Date under the Note @i continuing thereafter on each monthly
Payment Date under the Note, Mortgagor shall pay " Mortgagee, concurrently with and in
addition to the monthly payment due under the Note-and umiil the Debt is fully paid and
performed, a deposit to the Replacement Reserve in an amount eqral to m per month. So
long as no Event of Default has occurred, all sums in the Replaciment Reserve shall be held by
Mortgagee in the Replacement Reserve to pay the costs and expenses of Repairs. So long as no

‘Default or Event of Default has occurred, Mortgagee shall, to the extent funds are available for
such purpose in the Replacement Reserve, disburse to Mortgagor the amount said or incurred by
Mortgagor in performing such Repairs within ten (10) days following: . (=) ihe receipt by

... Mortgagee of a written request from Mortgagor for disbursement from the ReplaCement Reserve
and a certification by Mortgagor in a form approved in writing by Mortgagee that the¢ applicable
item of Repair has been completed; (b) the delivery to Mortgagee of invoices, receipts or other
evidence satisfactory to Mortgagee, verifying the cost of performing the Repairs; (c) for
disbursement requests in excess of $10,000.00, the delivery to Mortgagee of affidavits, lien

waivers or other evidence reasonably satisfactory to Mortgagee showing that all materialmen,
laborers, subcontractors and any other parties who might or could claim statutory or common
law liens and are furnishing or have furnished material or labor to the Mortgaged Property have
been paid all amounts due for labor and materials furnished to the Mortgaged Property; (d) for
disbursement requests in excess of $10,000.00, delivery to Mortgagee of a certification from an
inspecting architect or other third party acceptable to Mortgagee describing the completed

Repairs and verifying the completion of the Repairs and the value of the completed Repairs; and.

(¢) for disbursement requests in excess of $10,000.00, delivery to Mortgagee of a new certificate
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of occupancy for the portion of the Improvements covered by such Repairs, if said new
certificate of occupancy is required by law, or a certification by Mortgagor that no new
certificate of occupancy is required. Mortgagee shall not be required to make advances from the
Replacement Reserve more frequently than once in any ninety (90) day period. In making any
payment from the Replacement Reserve, Mortgagee shall be entitled to rely on such request from
Mortgagor without any inquiry into the accuracy, validity or contestability of any such amount.
Mortgagee may, at Mortgagor’s expense, make or cause to be made during the term of this
Mortgage an annual inspection of the Mortgaged Property to determine the need, as determined
by-Mortgagee in its reasonable judgment, for further Repairs of the Mortgaged Property. In the
event that such inspection reveals that further Repairs of the Mortgaged Property are required,
- Mortgagee <hsll provide Mortgagor with a written description of the required Repairs and
Mortgagor shali complete such Repairs to the reasonable satisfaction of Mortgagee within ninety
(90) days after the-receipt of such description from Mortgagee, or such later date as may be
approved by Mortgag=e in its sole discretion. Interest on the funds contained in the Replacement
Reserve shall be credited #o Mortgagor as provided in Section 4.31 hereof.

(b)  As additional security for the payment and performance by Mortgagor of
all duties, responsibilities and” obligations under the Note and the- other Loan Documents,
Mortgagor hereby unconditionally and irrevocably assigns, conveys, pledges, mortgages,
transfers, delivers, deposits, sets over and confirms unto Mortgagee, and hereby grants to
Mortgagee a security interest in, (ij-the Impound Account, the Payment Reserve, the
Replacement Reserve, the Repair and Remediation Reserve (as hereinafter defined) and any
other reserve or escrow account established pursnant to the terms hereof or of any other Loan
Document (collectively, the “Reserves™), (i) the-ascounts into which the Reserves have been
deposited, (iii) all insurance on said accounts, (ivj ai! accounts, contract rights and general
intangibles or other rights and interests pertaining thereto. (v) all sums now or hereafter therein
or represented thereby, (vi) all replacements, substitutions- or proceeds thereof, (vii) all
instruments and documents now or hereafter evidencing the P eserves or such accounts, (viii) all
powers, options, rights, privileges and immunities pertaining to thic Reserves (including the right
to make withdrawals therefrom), and (ix) all proceeds of the ferezoing. Mortgagor hereby
authorizes. and.consents to the account into which the Reserves have becn deposited being held
in Mortgagee’s name or the name of any entity servicing the Note for Morigagee and hereby
acknowledges and agrees that Mortgagee, or at Mortgagee’s election, such servicing agent, shall
have exclusive control over said account. Notice of the assignment and security inierest granted
. to Mortgagee herein may be delivered by Mortgagee at any time to the financiaj-institution
wherein the Reserves have been established, and Mortgagee, or such servicing entity; shall have
possession of all passbooks or other evidences of such accounts. Mortgagor hereby assumes all
risk of loss with respect to amounts on deposit in the Reserves. Mortgagor hereby knowingly,
voluntarily and intentionally stipulates, acknowledges and agrees that the advancement of the
funds from the Reserves as set forth herein is at Mortgagor’s direction and is not the exercise by
Mortgagee of any right of set-off or other remedy upon a Default or an Event of Default.
Mortgagor hereby waives all right to withdraw funds from the Reserves except as provided for in
this Mortgage. If an Event of Default shall occur hereunder or under any other of the Loan
Documents Mortgagee may, without notice or demand on Mortgagor, at its option: (A)
withdraw any or all of the funds (including, without limitation, interest) then remaining in the
Reserves and apply the same, after deducting all costs and expenses of safekeeping, collection
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- and delivery (including, but not limited to, reasonable attorneys’ fees, costs and expenses) to the
Debt or any other obligations of Mortgagor under the other Loan Documents in such manner as
Mortgagee shall deem appropriate in its sole discretion, and the excess, if any, shall be paid to
Mortgagor, (B) exercise any and all rights and remedies of a secured party under any applicable
Uniform Commercial Code, or (C) exercise any other remedies available at law or in equity. No
such use or application of the funds contained in the Reserves shall be deemed to cure any
Default or Event of Default.

(c)  The Reserves shall not, uniess otherwise explicitly required by applicable
law, be or be deemed to be escrow or trust funds, but, at Mortgagee’s option and in Mortgagee’s
discretion, niay either be held in a separate account or be commingled by Mortgagee with the
general funds £ Mortgagee. The Reserves are solely for the protection of Mortgagee and entail
no responsibilily on Mortgagee’s part beyond the payment of the respective items for which they
are held followirig zeceipt of bills, invoices or statements therefor in accordance with the terms
hereof and beyond tiie ailowing of due credit for the sums actually received. Upon assignment
of this Mortgage by Mcrtzagee, any funds in the Reserves shall be turned over to the assignee
and any responsibility of Murigagee, as assignor, with respect thereto shall terminate. If the
funds in the applicable Reserve shall exceed the amount of payments actually applied by
Mortgagee for the purposes and itéms for which the applicable Reserve is held, such excess may
be credited by Mortgagee on subsequent payments to be made hereunder or, at the option of
Mortgagee, refunded to Mortgagor. Tf; liowever, the applicable Reserve shall not contain
sufficient funds to pay the sums required by th= dates on which such sums are required to be on
- deposit in such account, Mortgagor shall, within ten (10) days after receipt of written notice
thereof, deposit with Mortgagee the full amount of zny such deficiency. If Mortgagor shall fail
to deposit with Mortgagee the full amount of such ae{iziency as provided above, Mortgagee shall
have the option, but not the obligation, to make such d<posit, and all amounts so deposited by
Mortgagee, together with interest thereon at the Default futerest Rate from the date so deposited
by Mortgagee until actually paid by Mortgagor, shall be iinmeziately paid by Mortgagor on
demand and shall be secured by this Mortgage and by all of the ¢ithzr Loan Documents securing
all or any part of the Debt. If there is an Event of Default under this Minrtgage, Mortgagee may,
but shall not be obligated to, apply at any time the balance then remainng in any or all of the
Reserves against the Debt in whatever order Mortgagee shall subjectively deiermine. No such
application of any or all of the Reserves shall be deemed to cure any Event of Defnlt. Upon full
payment of the Debt in accordance with its terms or at such earlier time as Mortgazee may elect, .
the balance of any or all of the Reserves then in Mortgagee’s possession shall bt. paid over to
Mortgagor and no other party shall have any right or claim thereto.

- 1.9 Casualty and Condemnation. Mortgagor shall give Mortgagee prompt written
notice of the occurrence of any casualty affecting, or the institution of any proceedings for
eminent domain or for the condemnation of, the Mortgaged Property or any portion thereof, All
insurance proceeds on the Mortgaged Property, and all causes of action, claims, compensation,
awards and recoveries for any damage, condemnation or taking of all or any part of the
Mortgaged Property or for any damage or injury to it for any loss or diminution in value of the
Mortgaged Property, are hereby assigned to and shall be paid to Mortgagee. Mortgagee may
participate in any suits or proceedings relating to any such proceeds, causes of action, claims,
compensation, awards or recoveries, and Mortgagee is hereby authorized, in its own name or in
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Mortgagor’s name, to adjust any loss covered by insurance or any condemnation claim or cause
of action, and to settle or compromise any claim or cause of action in connection therewith, and
Mortgagor shall from time to time deliver to Mortgagee any instruments required to permit such
participation; provided, however, that, so long as no Default or Event of Default shall have
occurred, Mortgagee shall not have the right to participate in the adjustment of any loss which is
not in excess of the lesser of (i) five percent (5%) of the then outstanding principal balance of the
Note and (ii) $100,000. Mortgagee shall apply any sums received by it under this Section first to
the payment of all of its costs and expenses (including, but not limited to, reasonable legal fees
and disbursements) incurred in obtaining those sums, and then, as follows:

(a) In the event that less than forty percent (40%) of the Improvements
located on the Iremises have been taken or destroyed, then if and so long as:

{1)  no Default or Event of Default has occurred hereunder or under
any of the otherLean Documents, and

(2) ihs Mortgaged Property can, in Mortgagee’s judgment, with
diligent restoration or r<pair, be returned to a condition at least equal to the condition
thereof that existed prior ‘o tae casualty or partial taking causing the loss or damage
within the earlier to occur of (1)'six (6) months after the receipt of insurance proceeds or
condemnation awards by either Murigagor or Mortgagee, and (ii) sixty (60) days prior to
the stated maturity date of the Note, and

(3)  all necessary governviontal approvals can be obtained to allow the
rebuilding and reoccupancy of the Mortgagérd Property as described in Section (a)(2)
above; and

(4)  there are sufficient sums availahle (through insurance proceeds or
condemnation awards and contributions by Mortgagor, tac fall amount of which shall, at
Mortgagee’s option, have been deposited with Mortgagee) or such restoration or repair
(including, without limitation, for any costs and expenses of Morgagee to be incurred in
administering said restoration or repair) and for payment of piincipel and interest to
become due and payable under the Note during such restoration or repaiz,.and

(5)  the economic feasibility of the Improvements after such restoration
or repair will be such that income from their operation is reasonably anticipated to be
sufficient to pay operating expenses of the Mortgaged Property and debt service on the
Debt in full with the same coverage ratio considered by Mortgagee in its determination to
make the loan secured hereby, and

(6)  in the event that the insurance proceeds or condemnation awards
received as a result of such casualty or partial taking exceed the lesser of (i) five percent
(5%) of the then outstanding principal balance of the Note and (ii) $150,000, Mortgagor
shall have delivered to Mortgagee, at Mortgagor’s sole cost and expense, an appraisal
report in form and substance satisfactory to Mortgagee appraising the value of the
Mortgaged Property as proposed to be restored or repaired to be not less than the
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- appraised value of the Mortgaged Property considered by Mortgagee in its determination
to make the loan secured hereby, and

(7)  Mortgagor so elects by written notice delivered to Mortgagee
within five (5) days after settlement of the aforesaid insurance or condemnation claim,

then, Mortgagee shall, solely for the purposes of such restoration or repair, advance so much of
the remainder of such sums as may be required for such restoration or repair, and any funds
deposited by Mortgagor therefor, to Mortgagor in the manner and upon such terms and
conditions as would be required by a prudent interim construction lender, including, but not
limited to, t4 nrior approval by Mortgagee of plans and specifications, contractors and form of
construction coiracts and the furnishing to Mortgagee of permits, bonds, lien waivers, invoices,
receipts and affidzvits from contractors and subcontractors, in form and substance satisfactory to
Mortgagee in its disczetion, with any remainder being applied by Mortgagee for payment of the
Debt in whatever order Msrtgagee directs in its absolute discretion.

(b)  In all olner cases, namely, in the event that forty percent (40%) or more of
the Improvements located on the Premises have been taken or destroyed or Mortgagor does not
elect to restore or repair the Mortgaged Property pursuant to clause (a) above or otherwise fails
to meet the requirements of ¢lause (a1 2bove, then, in any of such events, Mortgagee shall elect,
in Mortgagee’s absolute discretion and ‘without regard to the adequacy of Mortgagee’s security,
to do either of the following: (1) accelerate the maturity date of the Note and declare any and all
of the Debt to be immediately due and payable and apply the remainder of such sums received
pursuant to this Section to the payment of the Delt in whatever order Mortgagee directs in its
absolute discretion, with any remainder being paid-ts Mortgagor, or (2) notwithstanding that
Mortgagor may have elected not to restore or repair ‘the Mortgaged Property pursuant to the
provisions of Section 1.9(a)(7) above, require Mortgagur to.restore or repair the Mortgaged
Property in the manner and upon such terms and conditions as would be required by a prudent
interim construction lender, including, but not limited to, tne ideposit by Mortgagor with
Mortgagee, within thirty (30) days after demand therefor, of ‘azv deficiency reasonably

. determined by Mortgagee to be necessary in order to assure the availability; of sufficient funds to
pay for such restoration or repair, including Mortgagee’s costs and expenses-to be incurred in
cormection therewith, the prior approval by Mortgagee of plans and specixicztions, contractors
and form of construction: contracts and the furnishing to Mortgagee of permits, bonds, lien
waivers, invoices, receipts and affidavits from contractors and subcontractors, inform and
substance satisfactory to Mortgagee in its discretion, and apply the remainder of such sums
toward such restoration and repair, with any balance thereafter remaining being applied by
Mortgagee for payment of the Debt in whatever order Mortgagee directs in its absolute
discretion.

Any reduction in the Debt resulting from Mortgagee’s application of any sums received by it
hereunder shall take effect only when Mortgagee actually receives such sums and elects to apply
such sums to the Debt and, in any event, the unpaid portion of the Debt shall remain in full force
and effect and Mortgagor shall not be excused in the payment thereof. Partial payments received
by Mortgagee, as described in the preceding sentence, shall be applied first to the final payment
due under the Note and thereafter to installments due under the Note in the inverse order of their
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due date. If Mortgagor elects or Mortgagee directs Mortgagor to restore or repair the Mortgaged
Property after the occurrence of a casualty or partial taking of the Mortgaged Property as
provided above, Mortgagor shall promptly and diligently, at Mortgagor’s sole cost and expense
and regardless of whether the insurance proceeds or condemnation award, as appropriate, shall
be sufficient for the purpose, restore, repair, replace and rebuild the Mortgaged Property as
nearly as possible to its value, condition and character immediately prior to such casualty or
partial taking in accordance with the foregoing provisions and Mortgagor shall pay to Mortgagee
all costs and expenses of Mortgagee incurred in administering said rebuilding, restoration or
repair, provided that Mortgagee makes such proceeds or award available for such purpose.
_ Mortgagor agrees to execute and deliver from time to time such further instruments as may be
requested kv Mortgagee to confirm the foregoing assignment to Mortgagee of any award,
damage, insuranice proceeds, payment or other compensation. Mortgagee is hereby irrevocably
constituted and 2prointed the attorney-in-fact of Mortgagor (which power of attorney shall be
irrevocable so long s any portion of the Debt is outstanding, shall be deemed coupled with an
interest, shall survive ine voluntary or involuntary dissolution of Mortgagor and shall not be
affected by any disability o1 incapacity suffered by Mortgagor subsequent to the date hereof),
with full power of substitution, subject to the terms of this Section, to settle for, collect and
receive any such awards, damages,insurance proceeds, payments or other compensation from
. athe parties or authorities making the same, to appear in and prosecute any proceedings therefor
and to give receipts and acquittances therafor.

1.10  Construction Liens. Mortgagor-chall pay when due all claims and demands of
mechanics, materialmen, laborers and others for any work performed or materials delivered for
the Premises or the Improvements; provided, how ever, that, Mortgagor shall have the right to
contest in good faith any such claim or demand, so“isi as it does so diligently, by appropriate
proceedings and without prejudice to Mortgagee ane provided that neither the Mortgaged
Property nor any interest therein would be in any dange: of s2le, loss or forfeiture as a result of
such proceeding or contest. In the event Mortgagor shall vontest any such claim or demand,
Mortgagor shall promptly notify Mortgagee of such contesi and thereafter shall, upon
Mortgagee’s request, promptly provide title insuance coverage ovér,-or a bond, cash deposit or

~.other security satisfactory to Mortgagee to protect Mortgagee’s intercst @nd security should the
contest be unsuccessful. If Mortgagor shall fail to immediately discharge-ur provide security
against any such claim or demand as aforesaid, Mortgagee may do so and any ~ud all expenses
.. incurred by Mortgagee, together with interest thereon at the Default Interest Kaie from the date
incurred by Mortgagee until actually paid by Mortgagor, shall be immediately paid by Mortgagor
on demand and shall be secured by this Mortgage and by all of the other Loan Documents
securing all or any part of the Debt.

1.11 Rents and Profits. As additional and collateral security for the payment of the
Debt and cumulative of any and all rights and remedies herein provided for, Mortgagor hereby
absolutely and presently assigns to Mortgagee all existing and future Rents and Profits.
Mortgagor hereby grants to Mortgagee the sole, exclusive and immediate right, without taking
possession of the Mortgaged Property, to demand, collect (by suit or otherwise), receive and give
valid and sufficient receipts for any and all of said Rents and Profits, for which purpose
Mortgagor does hereby irrevocably make, constitute and appoint Mortgagee its attorney-in-fact
with full power to appoint substitutes or a trustee to accomplish such purpose (which power of
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attorney shall be irrevocable so long as any portion of the Debt is outstanding, shall be deemed to
be coupled with an interest, shall survive the voluntary or involuntary dissolution of Mortgagor
and shall not be affected by any disability or incapacity suffered by Mortgagor subsequent to the
date hereof). Mortgagee shall be without liability for any loss which may arise from a failure or
inability to collect Rents, proceeds or other payments. However, until the occurrence of an
Event of Default under this Mortgage or under any other of the Loan Documents, Mortgagor
shall have a license to collect, receive, use and enjoy the Rents and Profits when due and
prepayments thereof for not more than one (1) month prior to due date thereof. Upon the
.occurrence of an Event of Default, Mortgagor’s license shall automatically terminate without
notice to Mortgagor and Mortgagee may thereafter, without taking possession of the Mortgaged
Property, coilest the Rents and Profits itself or by an agent or receiver, From and after the
. termination of sich license, Mortgagor shall be the agent of Mortgagee in collection of the Rents
and Profits, and 2l-of the Rents and Profits so collected by Mortgagor shall be held in trust by
Mortgagor for the 50'= and exclusive benefit of Mortgagee, and Mortgagor shall, within one (1)
business day after receipt of any Rents and Profits, pay the same to Mortgagee to be applied by
Mortgagee as hereinafter st-forth. Neither the demand for or collection of Rents and Profits by
Mortgagee shall - constitute @any_assumption by Mortgagee of any obligations under any
agreement relating thereto. Morigagee is obligated to account only for such Rents and Profits as
are actually collected or received by Mortgagee. Mortgagor irrevocably agrees and consents that
the respective payors of the Rents and Profits shall, upen demand and notice from Mortgagee of
an Event of Default, pay said Rents and Trofits to Mortgagee without liability to determine the
actual existence of any Event of Default claimsd by Mortgagee. Mortgagor hereby waives any
right, claim or demand which Mortgagor may.now or hereafter have against any such payor by
reason of such payment of Rents and Profits to Mor.gagee, and any such payment shall discharge
such payor’s obligation to make such payment to Mortgagor. All Rents collected or received by
Mortgagee may be applied against all expenses of ceilection, including, without limitation,
reasonable attorneys’ fees, against costs of operation and.-management of the Mortgaged
Property and against the Debt, in whatever order or priority &s to.any of the items so mentioned-
as Mortgagee directs in its sole subjective discretion and withovt regard to the adequacy of its
security. Neither the exercise by Mortgagee of any rights under this Section nor the application
of any Rents to the Debt shall cure or be deemed a waiver of any Fvent of Default. The
assignment of Rents and Profits hereinabove granted shall continue in fuli forze.and effect during
any period of foreclosure or redemption with respect to the Mortgaged Propert; .-Mortgagor has
executed an Assignment of Leases and Rents dated of even date herewith (the “Assignment”) in
favor of Mortgagee covering all of the right, title and interest of Mortgagor, as lancloid, lessor or.
licensor, in and to any Leases. All rights and remedies granted to Mortgagee-under the
Assignment shall be in addition to and cumulative of all rights and remedies granted to
Mortgagee hereunder.

1.12  Leases.

(@)  Mortgagor covenants and agrees that it shall not enter into any Lease
affecting the lesser of (x) five percent (5%) of the gross leaseable area of the Improvements and
(y) 2,500 square feet or more of the Mortgaged Property or having a term in excess of five (5)
years or more without the prior written approval of Mortgagee, which approval shall not be
unreasonably withheld. The request for approval of each such proposed new Lease shall be
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made to Mortgagee in writing and shall state that, pursuant to the terms of this Mortgage, failure
to approve or disapprove such proposed Lease within fifteen (15) business days is deemed
approval and Mortgagor shall furnish to Mortgagee (and any loan servicer specified from time to -
time by Mortgagee): (i) such biographical and financial information about the proposed Tenant
as Mortgagee may require in conjunction with its review, (ii) a copy of the proposed form of
Lease, and (iii) a summary of the material terms of such proposed Lease (including, without
limitation, rental terms and the term of the proposed lease and any options). It is acknowledged
that Mortgagee intends to include among its criteria for approval of any such proposed Lease the
following: (i) such Lease shall be with a bona-fide arm’s-length Tenant; (ii) such Lease shall not
contain any rental or other concessions which are not then customary and reasonable for similar
propertics ard Leases in the market area of the Premises; (iii) such Lease shall provide that the
_ Tenant pays for'its expenses; (iv) the rental shall be at least at the market rate then prevailing for
similar properti¢s. and leases in the market areas of the Premises; and (v) such Lease shall contain
subordination and 2isrnment provisions in form and content acceptable to Mortgagee. Failure
of Mortgagee to appiove.or disapprove any such proposed Lease within fifteen (15) business
- days after receipt of such written request and all the documents and information required to be
furnished to Mortgagee with such request shall be deemed approval, provided that the written
request for approval specificalty mentioned the same.

(b)  Prior to executior. of any Leases of space in the Improvements after the
date hereof, Mortgagor shall submit o Mortgagee, for Mortgagee’s prior approval, which
approval shall not be unrcasonably withhelc, a copy of the form Lease Mortgagor plans to use in
. leasing space in the Improvements or at the Murtgaged Property. All such Leases of space in the
‘Improvements or at the Mortgaged Property shall be on terms consistent with the terms for '

similar leases in the market area of the Premises, shall‘provide for free rent only if the same is
consistent with prevailing market conditions and shall provide for market rents then prevailing in
. the market area of the Premises. Such Leases shall-aiso nrovide for security deposits in
reasonable amounts consistent with prevailing market conditicns. Mortgagor shall also submit to
Mortgagee for Mortgagee’s approval, which approval shall not ‘t¢ nnreasonably withheld, prior
to the execution thereof, any proposed Lease of the Improvements oi any portion thereof that
. - differs materially and adversely from the aforementioned form Lease. Mortgagor shall not
execute any Lease for all or a substantial portion of the Mortgaged Propeity, sxcept for an actual
occupancy by the Tenant, lessee or licensee thereunder, and shall at all times-promptly and
faithfully perform, or cause to be performed, all of the covenants, conditions «nd agreements
contained in all Leases with respect to the Mortgaged Property, now or hereafter exisiing, on the
part of the landlord, lessor or licensor thereunder to be kept and performed. Mongagor shall
furnish to Mortgagee, within ten (10) days after a request by Mortgagee to do so, but in any
event by January 1 of each year, a current Rent Roll, certified by Mortgagor as being true and
correct, containing the names of all Tenants with respect to the Mortgaged Property, the terms of
their respective Leases, the spaces occupied and the rentals or fees payable thereunder and the
amount of each Tenant’s security deposit. Upon the request of Mortgagee, Mortgagor shall
deliver to Mortgagee a copy of each such Lease. Mortgagor shall not do or suffer to be done any
act, or omit to take any action, that might result in a default by the landlord, lessor or licensor
under any such Lease or altow the Tenant thereunder to withhold payment of rent or cancel or
terminate same and shall not further assign any such Lease or any such Rents and Profits.
Mortgagor, at no cost or expense to Mortgagee, shall enforce, short of termination, the
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performance and observance of each and every condition and covenant of each of the parties
under such Leases and Mortgagor shall not anticipate, discount, release, waive, compromise or
otherwise discharge any rent payable under any of the Leases. Notwithstanding the foregoing, at
any time and from time to time, Mortgagee shall be entitled to, and Mortgagor hereby grants to
Mortgagee the right to, undertake any and all action as may be required (in the sole discretion of
Mortgagee) to cure any default, or event which with the passage of time following any notice
and cure period shall constitute a default by Mortgagor, under such leases. Mortgagor shall not,
without the prior written consent of Mortgagee, modify any of the Leases, terminate or accept
" the surrender of any Leases, waive or releasc any other party from the performance or
observance of any obligation or condition under such Leases except, with respect only to Leases
' affecting less than the lesser of (x) five percent (5%) of the gross leaseable area of the
Improvements and (y) 2,500 square feet and having a term in excess of five (5) years or less, in
the normal courée-of business in a manner which is consistent with sound and customary leasing
and management’ pieciices for similar properties in the community in which the Mortgaged
Property is located. Morigagor shall not permit the prepayment of any rents under any of the
Leases for more than oné {i)-month prior to the due date thereof. :

(¢)  Each Lease executed after the date hereof affecting any of the Premises or
. the Improvements must provide, in a_manner approved by Mortgagee, that the Tenant will
recognize as its-landlord, lessor or lic¢nsor, as applicable, and attorn to any person succeeding to
the interest of Mortgagor upon any foreclosare of this Mortgage or deed n lien of foreclosure.
Each such Lease shall also provide that, upon.request of said successor-in-interest, the Tenant
shall execute and deliver an instrument or instzuments confirming its attornment as provided for
. 1in this Section; provided, however, that neither Meitzagee nor any successor-in-interest shall be
bound by any payment of rent for more than one (1} 4nonth in advance, or any amendment or
modification of said Lease made without the express written consent of Mortgagee or said
successor-in-interest.

(d)  Upon the occurrence of an Event of Defaull under this Mortgage, whether
before or after the whole principal sum secured hereby is declared to be immediately due or
whether before or after the institution of legal proceedings to foreclose this Mortgage, forthwith,
upon demand of Mortgagee, Mortgagor shall surrender to Mortgagee, and Mortgagee shall be
entitled to take actual possession of, the Mortgaged Property or any part thereof personally, or by
its agent or attorneys. In such event, Mortgagee shall have, and Mortgagor nereby gives and
grants to Mortgagee, the right, power and authority to make and enter into Leases with.respect to
the Mortgaged Property or portions thereof for such rents and for such periods of occupancy and
upon conditions and provisions as Mortgagee may deem desirable in its sole discretion, and
Mortgagor expressly acknowledges and agrees that the term of any such Lease may extend
- beyond the date of any foreclosure sale of the Mortgaged Property, it being the intention of
Mortgagor that in such event Mortgagee shall be deemed to be and shall be the attorney-in-fact
of Mortgagor for the purpose of making and entering into Leases of parts or portions of the
Mortgaged Property for the rents and upon the terms, conditions and provisions deemed
desirable to Mortgagee in its sole discretion and with like effect as if such Leases had been made
by Mortgagor as the owner in fee simple of the Mortgaged Property free and clear of any
conditions or limitations established by this Mortgage. The power and authority hereby given
and granted by Mortgagor to Mortgagee shall be deemed to be coupled with an interest, shall not
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be revocable by Mortgagor so long as any portion of the Debt is outstanding, shall survive the
- voluntary or involuntary dissolution of Mortgagor and shall not be affected by any disability or
incapacity suffered by Mortgagor subsequent to the date hereof. In connection with any action
taken by Mortgagee pursuant to this Section, Mortgagee shall not be liable for any loss sustained
by Mortgagor resulting from any failure to let the Mortgaged Property, or any part thereof, or
from any other act or omission of Mortgagee in managing the Mortgaged Property, nor shali
Mortgagee be obligated to perform or discharge any obligation, duty or liability under any Lease
covering the Mortgaged Property or any part thereof or under or by reason of this instrument or
the exercise of rights or remedies hereunder. Mortgagor shall, and does hereby, indemnify
Mortgagee for, and hold Mortgagee harmless from, any and all claims, actions, demands,
. liabilities, loss-or damage which may or might be incurred by Mortgagee under any such Lease
- or under this Mertgage or by the exercise of rights or remedies hereunder and from any and all
claims and dentarnds whatsoever which may be asserted against Mortgagee by reason of any
alleged obligaticiieor, undertakings on its part to perform or discharge any of the terms,
covenants or agreements contained in any such Lease other than those finally determined by a
court of competent jurisdiction to have resulted solely from the gross negligence or willful
misconduct of Mortgagee. Should Mortgagee incur any such liability, the amount thereof,
. including, without limitation, <osts, expenses and reasonable attorneys’ fees, together with
interest thereon at the Defanlt Int¢rest Rate from the date incurred by Mortgagee until actually
paid by Mortgagor, shall be immecuaiely due and payable to Mortgagee by Mortgagor on
demand and shall be secured hereby and bv-all of the other Loan Documents securing all or any
part of the Debt. Nothing in this Section sha!l impose on Mortgagee any duty, obligation or
responsibility for the control, care, managemeut or repair of the Mortgaged Property, or for the
carrying out of any of the terms and conditions 0f-any such Lease, nor shall it operate to make
Mortgagee responsible or liable for any waste cominitted on the Mortgaged Property by the
Tenants or by any other parties or for any dangerous-0: defective condition of the Mortgaged
Property, or for any negligence in the management, upkecp, repair or control of the Mortgaged
Property. Mortgagor hereby assents to, ratifies and confirmi: any-and all actions of Mortgagee
- with respect to the Mortgaged Property taken under this Section.

1.13  Alienation and Further Encumbrances.

()  Mortgagor acknowledges that Mortgagee has relied uponr the principals of
Mortgagor and their experience in owning and operating the Mortgaged Propeity #nd properties
similar to the Mortgaged Property in connection with the closing of the loan evidenced by the
Note.  Accordingly, except as specifically allowed hereinbelow -in this Secdon and
. notwithstanding anything to the contrary contained in Section 4.6 hereof, in the event that the
Mortgaged Property or any part thereof or interest therein shall be sold, conveyed, disposed of,
alienated, hypothecated, leased (except to Tenants of space in the Improvements in accordance
with the provisions of Section 1.12 hereof), assigned, pledged, mortgaged, further encumbered or
otherwise transferred or Mortgagor shall be divested of its title to the Mortgaged Property or any
- interest therein, in any manner or way, whether voluntarily or involuntarily, without the prior
written consent of Mortgagee being first obtained, which consent may be withheld in
Mortgagee’s sole discretion, then the same shall constitute an Event of Default and Mortgagee
shall have the right, at its option, to declare any or all of the Debt, irrespective of the maturity
date specified in the Note, immediately due and payable and to otherwise exercise any of its
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other rights and remedies contained in Article Il hereof. For the purposes of this Section: (1) in
the event either Mortgagor or any of its general partners or members is a corporation or trust, the
sale, conveyance, transfer, alienation, hypothecation, encumbering or disposition of more than
10% of the issued and outstanding capital stock of Mortgagor or any of its general partners or
members or of the beneficial interest of such trust (or the issuance of new shares of capital stock .
in Mortgagor or any of its general partners or managing members so that immediately after such
issuance (in one or a series of transactions) the total capital stock then issued and outstanding is
more than 110% of the total immediately prior to such issuance) shall be deemed to be a transfer
- of an interest in the Mortgaged Property; and (ii) in the event Mortgagor or any general partner
or managing member of Mortgagor is a limited or general partnership, a joint venture or a
limited liabiiity company, a change in the ownership interests in any general partner, any joint
.venturer or any. managing member, either voluntarily, involuntarily or otherwise, or the sale,
conveyance, trensier, disposition, alienation, hypothecation or encumbering of all or any portion
of the interest of any.such general partner, joint venturer or managing member in Mortgagor or
such general partner-or‘managing member (whether in the form of a beneficial or partnership
interest or in the form ¢f a power of direction, control or management, or otherwise), shall be
deemed to be a transfer of an interest in the Mortgaged Property. Notwithstanding the foregoing,
however, (i) limited partnershir interests in Mortgagor or in any general partner or member of
Mortgagor shall be freely transferabls without the consent of Mortgagee, (ii) any involuntary
transfer caused by the death of Morigrgor or any general partner, shareholder, joint venturer,
member or beneficial owner of a trust cha)V'not be an Event of Default under this Mortgage so
- long as Mortgagor is reconstituted, if required, fallowing such death and so long as those persons
responsible for the management of the Mortgzged Property and Mortgagor remain unchanged as
a result of such death or any replacement management is approved by Mortgagee, and (iii) gifts
for estate planning purposes of any individual’s interésic in Mortgagor or in any of Mortgagor’s
general partners, managing members or joint venturers‘t% the spouse or any lineal descendant of
such individual, or to a trust for the benefit of any one-ur mare of such individual, spouse or
lineal descendant, shall not be an Event of Default under this Morigage so long as Mortgagor is
reconstituted, if required, following such gift and so long as thcse persons responsible for the
management of the Mortgaged Property and Mortgagor remain uncliansed following such gift or
any replacement management is approved by Mortgagee.

(b)  Notwithstanding the foregoing provisions of this Section; Mortgagee shall
consent to an untimited number of sales, conveyances or transfers of the Mortgzgzed Property in
its entirety (hereinafter, each a “Sale™) to any person or entity provided that each of the iollowing
terms and conditions are satisfied as to each Sale:

(1)  No Default and no Event of Default is then continuing hereunder
or under any of the other Loan Documents;

(2)  Mortgagor, or its successor pursuant to a prior sale under the terms
and conditions hereof, gives Mortgagee written notice of the terms of such prospective
Sale not less than sixty (60) days before the date on which such Sale is scheduled to close
and, concurrently therewith, gives Mortgagee all such information concerning the
proposed transferce of the Mortgaged Property (hereinafter, “Buyer”) as Mortgagee
would require in evaluating an initial extension of credit to a borrower and pays to
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Mortgagee a non-refundable application fee in the amount of $5,000. Mortgagee shall
have the right to approve or disapprove the proposed Buyer. In determining whether to
give or withhold its approval of the proposed Buyer, Mortgagee shall consider the
Buyer’s experience and track record in owning and operating facilities similar to the
Mortgaged Property, the Buyer’s financial strength, the Buyer’s general business
standing and the Buyer’s relationships and experience with contractors, vendors, tenants,
lenders and other business entities; provided, however, that, notwithstanding Mortgagee’s
agreement to consider the foregoing factors in determining whether to give or withhold
such approval, such approval shall be given-or withheld based on what Mortgagee
determines to be commercially reasonable in Mortgagee’s sole discretion and, if given,
may " given subject to such conditions as Mortgagee may deem appropriate; '

(3)  Mortgagor, or its successor pursuant to a prior Sale under the terms
and condineiis-hereof, pays Mortgagee, concurrently with the closing of such Sale, a
non-refundable dscumption fee in an amount equal to all out-of-pocket costs and
. expenses, inclugirg, without limitation, reasonable attorneys’ fees, incurred by
Mortgagee in connectionwith the Sale, plus an amount equal to one percent (1.0%) of the
then outstanding princip=i balance of the Note;

(4)  The Buye: assumes and agrees to pay the Debt subject to the
provisions of Section 4.27. herecf.und, prior to or concurrently with the closing of such
Sale, the Buyer excecutes, without any cost or expense to Mortgagee, such documents and
agreements as Mortgagee shall reasonably require to evidence and effectuate said
-assumption and delivers such legal opinionsas Mortgagee may require; '

(5) A party associated with (< Buyer approved by Mortgagee in its
sole discretion assumes the obligations of the cu:ient Indemnitor under its guaranty or
indemnity agreement and such party associated with the Buyer executes, without any cost
or expense to Mortgagee, a new guaranty or indemnity agisement in form and substance
satisfactory to Mortgagee and delivers such legal opinions as’Mortgagee may require;

(6)  Mortgagor, or its successor pursuant to a prior Sale under the terms
and conditions hereof, and the Buyer execute, without any cost or experse-to Mortgagee,
new financing statements or financing statement amendments and any additional

- documents reasonably requested by Mortgagee;

(7)  Mortgagor, or its successor pursuant to a prior Sale under the terms
and conditions hereof, delivers to Mortgagee, without any cost or expense to Mortgagee,
such endorsements to Mortgagee’s title insurance policy, hazard insurance policy:
endorsements or certificates and other similar materials as Mortgagee may deem
necessary at the time of the Sale, all in form and substance satisfactory to Mortgagee,
including, without limitation, an endorsement or endorsements to Mortgagee’s title
insurance policy insuring the lien of this Mortgage, extending the effective date of such
policy to the date of execution and delivery (or, if later, of recording) of the assumption
. agreement referenced above in subparagraph (4) of this Section, with no additional

24 1960755.02

10363096 "7




UNOFFICIAL COPY




UNOFFICIAL COPY

exceptions added to such policy, and insuring that fee simple title to the Mortgaged
Property is vested in the Buyer;

(8)  Mortgagor, or its successor pursuant to a prior Sale under the terms
and conditions hereof, executes and delivers to Mortgagee, without any cost or expense
to Mortgagee, a release of Mortgagee, its officers, directors, employees and agents, from

“all claims and liability relating to the transactions evidenced by the Loan Documents,
through and including the date of the closing of the Sale, which agreement shall be in
form and substance satisfactory to Mortgagee and shall be binding upon the Buyer;

(9)  Subject to the provisions of Section 4.27 hereof, such Sale 1s not
construd so as to relieve Mortgagor, or its successor pursuant to a prior Sale under the
‘terms anid2enditions hereof, of any personal liability under the Note or any of the other
Loan Docusnients for any acts or events occurring or obligations arising prior to or
simultaneously with the closing of such Sale, whether or not same is discovered prior or
subsequent to the closing of such Sale, and Mortgagor, or its successor pursuant to a prior
- Sale under the terms and conditions hereof, executes, without any cost or expensc to
Mortgagee, such documents and agreements as Mortgagee shal! reasonably require to
evidence and effectuate the ratification of said personal liability. Mortgagor shall be
released from and relieved of ariv personal liability under the Note or any of the other
Loan Documents for any acts ot exsiits occurring or obligations arising after the closing
of such Sale which are not caused by or arising out of any acts or events occurring or
.obligations arising prior to or simultancously with the closing of such Sale; and

(10)  Such Sale is not consirued so as to relieve any current Indemnitor
of its obligations under any guaranty or indeipinty agreement for any acts or events
. occurring or obligations arising prior to or simultaiieously with the closing of such Sale,
and each such current Indemnitor executes, without any cost or expense to Mortgage,
. such documents and agreements as Mortgagee shall reassrably require to evidence and
effectuate the ratification of each such guaranty and inderiity agreement. Each such
current Indemnitor shall be released from and relieved of any cf its obligations under any
guaranty or indemnity agreement executed in connection with the-oar-secured hereby for
any acts or events occurring or obligations arising after the closing oi'suzh-Sale which are
not caused by or arising out of any acts or events occurring or obligations arising prior to
or simultaneously with the closing of such Sale.

1.14 Payment of Utilities, Assessments, Charges, Etc. Mortgagor shall pay when due

all utility charges which are incurred by Mortgagor or which may become a charge or lien
against any portion of the Mortgaged Property for gas, electricity, water and sewer services
furnished to the Premises and/or the Improvements and all other assessments or charges of a
similar nature, or assessments payable pursuant to any restrictive covenants, whether public or

. private, affecting the Premises and/or the Improvements or any portion thereof, whether or not
such assessments or charges are or may become liens thereon.

1.15 Access Privileges and Inspections. Mortgagee and the agents, representatives and

employees of Mortgagee shall, subject to the rights of Tenants, have full and free access to the
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Premises and the Improvements and any other location where books and records conceming the
Mortgaged Property are kept at all reasonable times and, except in the event of an emergency,
upon not less than 24 hours prior notice (which notice may be telephonic) for the purposes of
- inspecting the Mortgaged Property and of examining, copying and making extracts from the
books and records of Mortgagor relating to the Mortgaged Property. Mortgagor shall lend
assistance to all such agents, representatives and employees of Mortgagee.

1.16  Waste; Alteration of Improvements. Mortgagor shall not commit, suffer or permit
any waste on the Mortgaged Property nor take any actions that might invalidate any insurance
carried on the Mortgaged Property. Mortgagor shall maintain the Mortgaged Property in good
condition and repair. No part of the Improvements may be removed, demolished or materially
altered, withoni.the prior written consent of Mortgagee. Without the prior written consent of
Mortgagee, Mortaagor shall not commence construction of any improvements on the Premises
other than improvenients required for the maintenance or repair of the Mortgaged Property.

117 Zoning. ‘Without the prior written consent of Mortgagee, Mortgagor shall not
seek, make, suffer, consent ts-or acquiesce in any change in the zoning or conditions of use of
the Premises or the Improverents. Mortgagor shall comply with and make all payments
+required  under the provisions of a1y covenants, conditions or restrictions affecting the Premises

or the Improvements. Mortgagor shall comply with all existing and future requirements of all
governmental authorities having jurisdiction over the Mortgaged Property. Mortgagor shall keep
all licenses, permits, franchises and other approvals necessary for the operation of the Mortgaged
Property in full force and effect. Mortgagor shall operate the Mortgaged Property as a
commercial retail space for so long as the Delt.ic outstanding. If, under applicable zoning
provisions, the use of all or any part of the Preni‘ses or the Improvements is or becomes a
-nonconforming use, Mortgagor shall not cause or pemiit such use to be discontinued or
abandoned without the prior written consent of Mortgagee. Further, without Mortgagee’s prior
written consent, Mortgagor shall not file or subject any part o the Premises or the Improvements
to any declaration of condominium or co-operative or convert ziv part of the Premises or the
Improvements to a condominium, co-operative or other form ‘of ‘multiple ownership and
_governance,

1.18  Financial Statements and Books and Records. Mortgagor chall~keep accurate
-books and records of account of the Mortgaged Property and its own financial aifuirs sufficient
to permit the preparation of financial statements therefrom in accordance with geneialiy accepted
accounting principles. Mortgagee and its duly authorized representatives shall have the right to
- examine, copy-and audit Mortgagor’s records and books of account at all reasonable times. So
long as this Mortgage continues in effect, Mortgagor shall provide to Mortgagee, in addition to
any other financial statements required hereunder or under any of the other Loan Documents, the
following financial statements and information, all of which must be certified to Mortgagee as
being true and correct by Mortgagor or the person or entity to which they pertain, as applicable,
and, with respect to the financial statements and information set forth in subsection (d) hereof,
audited by an independent certified public accountant, be prepared in accordance with generally
accepted accounting principles consistently applied and be in form and substance acceptable to
Mortgagee:
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(a)  copies of all tax returns filed by Mortgagor, within thirty (30) days after
the date of filing; |

: (b)  monthly operating statements for the Mortgaged Property, within fifteen
(15) days after the end of each of the first (1st) twelve (12) calendar months following the date
hereof; and

(¢)  quarterly operating statements for the Mortgaged Property, within thirty
-(30) days after the end of each March, June, September and December commencing with the first
(1st) of such months to occur following the first (1st) anniversary of the date hereof;

Q)  annual balance sheets for the Mortgaged Property and annual financial
statements for IMertgagor, each principal or general partner in Mortgagor, and each Indemnitor,
within ninety (9C) duvs after the end of each calendar year;

()  such _-other information with respect to the Mortgaged Property,
Mortgagor, the principals or general partners in Mortgagor, and each Indemnitor, which may be
reasonably requested from tire to time by Mortgagee, within a reasonable time after the
applicable request.

If any of the aforementioned materials are not furnished to Mortgagee within the applicable time
- periods or Mortgagee is dissatisfied with the form of any of the foregoing and has notified
Mortgagor of its dissatisfaction, in addition'to any other rights and remedies of Mortgagee
contained herein, (i) Mortgagor shall pay to Morigzgze upon demand, at Mortgagee’s option and
in its sole discretion, an amount equal to $2,500 for-cach of the aforementioned materials that is
not prepared in accordance with generaily accepted accounting principles, provided Mortgagee
has given Mortgagor at least 30 days notice of such failure, »nd (ii) Mortgagee shall have the
right, but not the obligation, to obtain the same by means of «n av4it by an independent certified
public accountant selected by Mortgagee, in which event Mortzagor agrees to pay, or to
_ reimburse Mortgagee for, any expense of such audit and further agress to provide all necessary
‘information to said accountant and to otherwise cooperate in the making c{ such audit.

1.19  Further Documentation. Mortgagor shall, on the request of Mor.gagee and at the
expense of Mortgagor: (a) promptly correct any defect, error or omission which may be
discovered in the contents of this Mortgage or in the contents of any of th= other Loan
Documents; (b) promptly execute, acknowledge, deliver and record or file sucn further
instruments (including, without limitation, further mortgages, deeds of trust, security deeds,
security agreements, financing statements, continuation statements and assignments of rents or
leases) and promptly do such further acts as may be necessary, desirable or proper to carry out
more effectively the purposes of this Mortgage and the other Loan Documents and to subject to
the liens and security interests hereof and thereof any property intended by the terms hereof and
thereof to be covered hereby and thereby, including specifically, but without limitation, any
renewals, additions, substitutions, replacements or appurtenances to the Mortgaged Property; (c)
promptly execute, acknowledge, deliver, procure and record or file any document or instrument
(including specifically, without limitation, any financing statement) deemed advisable by
Mortgagee to protect, continue or perfect the liens or the security interests hereunder against the
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rights or interests of third persons; and (d) promptly furnish to Mortgagee, upon Mortgagee’s

request, a duly acknowledged written statement and estoppel certificate addressed to such party

or parties as directed by Mortgagee and in form and substance supplied by Mortgagee, sefting
forth all amounts due under the Note, stating whether any Default or Event of Default has
. occurred hereunder, stating whether any offsets or defenses exist against the Debt and contammg :
such other matters as Mortgagee may reasonably require.

1.20 Payment of Costs; Reimbursement to Mortgagee. Mortgagor shall pay all costs
.and expenses of every character reasonably incurred in connection with the closing of the loan

evidenced by the Note and secured hereby or otherwise attributable or chargeable to Mortgagor
as the owner of the Mortgaged Property, including, without limitation, appraisal fees, recording
fees, documentary, stamp, mortgage or intangible taxes, brokerage fees and commissions, title
policy premiurs and title search fees, uniform commercial code/tax lien/litigation search fees,
escrow fees and <c2sanable attorneys’ fees. If Mortgagor defaults in any such payment, which
default is not cured witkin any applicable grace or cure period, Mortgagee may pay the same and
~ Mortgagor shall reimbuise. Mortgagee on demand for all such costs and expenses incurred or
paid by Mortgagee, together with such interest thercon at the Default Interest Rate from and after
the date of Mortgagee’s making such payment until reimbursement thereof by Mortgagor. Any
‘such sums disbursed by Mortgagee, together with such interest thereon, shall be additional
indebtedness of Mortgagor secured tiy. his Mortgage and by all of the other Loan Documents
securing all or any part of the Debt. Eurtiter, Mortgagor shall promptly notify Mortgagee in
- writing of any litigation or threatened litigation-affecting the Mortgaged Property, or any other
demand or claim which, if enforced, could impair or threaten to impair Mortgagee’s security
hereunder. Without limiting or waiving any other4ights and remedies of Mortgagee hereunder,
if Mortgagor fails to perform any of its covenants o1 ugycements contained in this Mortgage or in
any of the other Loan Documents and such failure is 05t cured within any applicable grace or
cure period, or if any action or proceeding of any kind (ircluding, but not limited to, any
bankruptcy, insolvency, arrangement, reorganization or o‘her debtor relief proceeding) is
commenced which might affect Mortgagee’s interest in the Moitzased Property or Mortgagee’s
right to enforce its security, then Mortgagee may, at it option;” with or without notice to
.Mortgagor, make any appearances, disburse any sums and take any actions as may be necessary
or desirable to protect or enforce the security of this Mortgage or to remedy the failure of
Mortgagor to perform its covenants and agreements (without, however, waiving any default of
Mortgagor). Mortgagor agrees to pay on demand all expenses of Mortgagez ‘ncurred with
respect to the foregoing (including, but not limited to, reasonable fees and dislursements of
counsel), together with interest thereon at the Default Interest Rate from and after the date on
which Mortgagee incurs such expenses until reimbursement thereof by Mortgagor. Any such
- expenses so incurred by Mortgagee, together with interest thereon as provided above, shall be
additional indebtedness of Mortgagor secured by this Mortgage and by all of the other Loan
Documents securing all or any part of the Debt. The necessity for any such actions and of the
amounts to be paid shall be determined by Mortgagee in its discretion. Mortgagee is hereby
- empowered to enter and to authorize others to enter upon the Mortgaged Property or any part
thereof for the purpose of performing or observing any such defaulted term, covenant or
‘condition without thereby becoming liable to Mortgagor or any person in possession holding
under Mortgagor. Mortgagor hereby acknowledges and agrees that the remedies set forth in this
Section 1.20 shall be exercisable by Mortgagee, and any and all payments made or costs or
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expenses incurred by Mortgagee in connection therewith shall be secured hercby and shall be,
without demand, immediately repaid by Mortgagor with interest thereon at the Default Interest
Rate, notwithstanding the fact that such remedies were exercised and such payments made and
costs incurred by Mortgagee after the filing by Mortgagor of a voluntary case or the filing
against Mortgagor of an involuntary case pursuant o or within the meaning of the Bankruptcy
Reform Act of 1978, as amended, Title 11 U.S.C., or after any similar action pursuant to any
other debtor relief law (whether statutory, common law, case law or otherwise) of any
jurisdiction whatsoever, now or hereafter in effect, which may be or become applicable to
Mortgagor, Mortgagee, any Indemnitor, the Debt or any of the Loan Documents. Mortgagor
- hereby indemnifies and holds Mortgagee harmless from and against all loss, cost and expenses
_with respect_ to any Event of Default hereof, any liens (i.e., judgments, mechanics’ and
materialmen’s iiens, or otherwise), charges and encumbrances filed against the Mortgaged
Property, and from: any claims and demands for damages or injury, including claims for property
damage, personai 1ju1 or wrongful death, arising out of or in-connection with any accident or
firc or other casualty en the Premises or the Improvements or any nuisance made or suffered
.thereon, except those that ace due to Mortgagee’s gross negligence or willful misconduct as
finally determined by a court of competent jurisdiction, including, without limitation, in any
case, reasonable attorneys’ fees, costs and expenses as aforesaid, whether at pretrial, trial or
~appellate level, and such indemnity shall survive payment in full of the Debt. This Section shall
not be construed to require Mortgagee t5. incur any expenses, make any appearances or take any
actions.

121 Security Interest. This Mortgage is also intended to encumber and create a
security interest in, and Mortgagor hereby grants to Mortgagee a security interest in, all sums on
deposit with Mortgagee pursuant to the provisions of 3ectior 1.6, Section 1.7, Section 1.8 and

- Section 1.34 hereof or any other Section hereof or of any ¢ther Loan Document and all fixtures,
chattels, accounts, equipment, inventory, contract rights;”general intangibles and other personal
property included within the Mortgaged Property, all renewals; replacements of any of the
aforementioned items, or articles in substitution therefor or in addition thereto or the proceeds
thereof (said property is hereinafter referred to collectively as the “Callateral”™), whether or not
‘the same shall be attached to the Premises or the Improvements in any manner. It is hereby
agreed that to the extent permitted by law, all of the foregoing property 15 to k¢ deemed and held
to be a part of and affixed to the Premises and the Improvements. The foregeing security interest
.shall.also cover Mortgagor’s leasehold interest in any of the foregoing property which is leased
by Mortgagor. Notwithstanding the foregoing, all of the foregoing property shall be.owned by
Mortgagor and no leasing or installment sales or other financing or title retention agreéement in
_connection therewith shall be - permitted without the prior written approval of Mortgagee.
Mortgagor shall, from time to time upon the request of Mortgagee, supply Mortgagee with a
current inventory of all of the property in which Mortgagee is granted a security interest
hereunder, in such detail as Mortgagee may reasonably require. Mortgagor shall promptly
replace all of the Collateral subject to the lien or security interest of this Mortgage when worn or
obsolete with Collateral comparable to the worn out or obsolete Collateral when new and will
not, without the prior written consent of Mortgagee, remove from the Premises or the
Improvements any of the Collateral subject to the lien or security interest of this Mortgage
except such as is replaced by an article of equal suitability and value as above provided, owned
by Mortgagor free and clear of any lien or security interest except that created by this Mortgage
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-and the other Loan Documents.. All of the Collateral shall be kept at the location of the Premises
except as otherwise required by the terms of the Loan Documents. Mortgagor shall not use any
of the Collateral in violation of any applicable statute, ordinance or insurance policy.

1.22 Secunty Agreement. This Mortgage constitutes a security agreement between
Mortgagor and Mortgagee with respect to the Collateral in which Mortgagee is granted a security -
interest hereunder, and, cumulative of all other rights and remedies of Mortgagee hereunder,
Mortgagee shall have all of the rights and remiedies of a secured party under any applicable
Uniform Commercial Code. Mortgagor hereby agrees to execute and deliver on demand and -
hereby irrevocably constitutes and appoints Mortgagee the attorney-in-fact of Mortgagor to.
execute and.Jdeliver and, if appropriate, to file with the appropriate filing officer or office, such
security agreewients, financing statements, continuation statements or other instruments as
Mortgagee may reouest or require in order to impose, perfect or continue the perfection of the
lien or security Liteinst created hereby. To the extent specifically provided herein, Mortgagee
shall have the right of pessession of all cash, securities, instruments, negotiable instruments,
documents, certificates and 2ny other evidences of cash or other property or evidences of rights
to cash rather than property, which are now or hereafter a part of the Mortgaged Property, and
Mortgagor shali promptly deliver the same to Mortgagee, endorsed to Mortgagee, without further
‘notice from Mortgagee. Mortgagor agrees to furnish Mortgagee with notice of any change in the
name, identity, organizational ‘structirs. residence, or principal place of business or mailing
address of Mortgagor within ten (10) days.of the effective date of any such change. Upon the
occurrence of any Event of Default, Mortgugee chall have the rights and remedies as prescribed
in this Mortgage, or as prescribed by general law. or as prescribed by any applicable Uniform
Commercial Code, all at Mortgagee’s election.. Any disposition of the Collateral may be
conducted by an employee or agent of Mortgagee. “Auy person, including both Mortgagor and
Mortgagee, shall be eligible to purchase any part or all'ci the Collateral at any such disposition.
Expenses of retaking, holding, preparing for sale, sciiing.or the like (including, without
limitation, Mortgagee’s reasonable attorneys’ fees and. lega. exrenses), together with interest
thereon at the Default Interest Rate from the date incurred by Mortgagee until actually paid by -
Mortgagor, shall be paid by Mortgagor on demand and shall be securei bv this Mortgage and by
all of the other Loan Documents securing all or any part of the Debt. 'Maitgagee shall have the
right to enter upon the Premises and the Improvements or any real property where any of the
property which is the subject of the security interest granted herein is located t4 take possession
of, assemble and collect the same or to render it unusable, or Mortgagor, ugeiidemand of
Mortgagee, shall assemble such property and make it available to Mortgagee at the Prcmises, or
at a place which is mutually agreed upon or, if no such place is agreed upon, at a place
reasonably designated by Mortgagee to be reasonably convenient to Mortgagee and Mortgagor.
If notice is required by law, Mortgagee shall give Mortgagor at least ten (10) days’ prior written
notice of the time and place of any public sale of such property, or adjournments thereof, or of
the time of or after which any private sale or any other intended disposition: thereof is to be
made, and if such notice is sent to Mortgagor, as the same is provided for the mailing of notices
herein, it is hereby deemed that such notice shall be and is reasonable notice to Mortgagor. No
such notice is necessary for any such property which is perishable, threatens to decline speedily
in value or is of a type customarily sold on a recognized market. Any sale made pursuant to the
provisions of this Section shall be deemed to have been a public sale conducted in a
-commercially reasonable manner if held contemporaneously with a foreclosure sale as provided
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in Section 3.1(e) hereof upon giving the same notice with respect to the sale of the Mortgaged
Property hereunder as is required under said Section 3.1(e). Furthermore, to the extent permitted
by law, in conjunction with, in addition to or in substitution for the rights and remedies available
to Mortgagee pursuant to any applicable Uniform Commercial Code:

(a) In the event of a foreclosure sale, the Mortgaged Property may, at the
optlon of Mortgagee, be sold as a whole; and

(b) It shall not be necessary that Mortgagee take possession of the
aforementioned Collateral, or any part thereof, prior to the time that any sale pursuant to the
“provisions e this Section is conducted and it shall not be necessary that said Collateral, or any
part thereof, be‘present at the location of such sale; and

(cy - ~Mortgagee may appoint or delegate any one or more persons as agent to
perform any act or acts necessary or incident to any sale held by Mortgagee, including the
sending of notices and the ~onduct of the sale, but in the name and on behalf of Mortgagee.

The name and address of Mozigagor (as Debtor under any applicable Uniform Commercial
- Code) are: : .

A & T VILLAGE GPEEN, L.L.C.
111 West Campbell Street

Suite 401

Arlington Heights, Illinois ‘60505 -
Attention: Mark R. Anderson

The name and address of Mortgagee (as Secured Tarty-under any applicable Uniform
Commercial Code) are: '

FIRST UNION NATIONAL BANK
Commercial Real Estate Finance Group
One First Union Center

301 South College Street

Mailcode NC 0166

Loan Number: 5950530

Charlotte, North Carolina 28288
Attention: Contract Finance

.1.23 Easements and Rights-of-Way. Mortgagor shall not grant any easement or
right-of-way with respect to all or any portion of the Premises or the Improvements without the
prior written consent of Mortgagee. The purchaser at any foreclosure sale hereunder may, at its
discretion, disaffirm any easement or right-of-way granted in violation of any of the provisions
of this Mortgage and may take immediate possession of the Mortgaged Property free from, and
despite the terms of, such grant of easement or nght-of-way. If Mortgagee consents to the grant
of an easement or right-of-way, Mortgagee agrees to grant such consent without charge to
Mortgagor other than expenses, including, without limitation, reasonable attorneys’ fees,
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incurred by Mortgagee in the review of Mortgagor’s request and in the preparation of documents
effecting the subordination.

1.24  Compliance with Laws. Mortgagor shall at all times comply with all statutes,
ordinances, regulations and other governmental or quasi-governmental requirements and private
covenants now or hereafter relating to the ownership, construction, use or operation of the
Mortgaged Property, including, but not limited to, those concerning employment and
compensation of persons engaged in operation and maintenance of the Mortgaged Property and

-any.environmental or ecological requirements, even if such compliance shall require structural -
changes to the Mortgaged Property; provided, however, that, Mortgagor may, upon providing
Mortgagee with security satisfactory to-Mortgagee, proceed diligently and in good faith to
contest the validity or applicability of any such statute, ordinance, regulation or requirement so
long as during su<k contest the Mortgaged Property shall not be subject to any lien, charge, fine
or other liability-and shall not be in danger of being forfeited, lost or closed. Mortgagor shall not
use or occupy, or alioy ihe use or occupancy of, the Mortgaged Property in any manner which
violates any Lease of or/any other agreement applicable to the Mortgaged Property or any
applicable law, rule, regulation or order or which constitutes a public or private nuisance or
which makes void, voidable or'cancelable, or increases the premium of, any insurance then in
force with respect thereto.

1.25  Additional Taxes. In the.cvint of the enactment after the date hereof of any law
of the state in which the Mortgaged Property-is located or of any other governmental entity
deducting from the value of the Mortgaged Preperty for the purpose of taxing any lien or security
interest thereon, or imposing upon Mortgagee the j=yment of the whole or any part of the taxes
or assessments or charges or liens herein required 1o bc paid by Mortgagor, or changing in any
way the laws relating to the taxation of deeds of trust, tnorgages or security agreements or debts
secured by deeds of trust, mortgages or security agreetiients <z the interest of the beneficiary,
mortgagee or secured party in the property covered thereby, or th< manner of collection of such
taxes, so as to adversely affect this Mortgage or the Debt or Mattgagee, then, and in any such
event, Mortgagor, upon demand by Mortgagee, shall pay such taxes, assessments, charges or

-liens, or reimburse Mortgagee therefor; provided, however, that if in the opinion of counsel for
Mortgagee (a) it might be unlawful to require Mortgagor to make such nayment, or (b) the
making of such payment might result in the imposition of interest beyond the-riizkimum amount
permitted by law, then and in either such event, Mortgagee may elect, by notice in-writing given
to Mortgagor, to declare all of the Debt to be and become due and payable in full thirt:{30) days
from the giving of such notice, and, in connection with the payment of such Debt, no prepayment
premium or fee shall be due unless, at the time of such payment, an Event of Default or a Default
shall have occurred, which Default or Event of Default is unrelated to the provisions of this
Section 1.25, in which event any applicable prepayment premium or fee in accordance with the
terms of the Note shall be due and payable.

1.26  Secured Indebtedness. It is understood and agreed that this Mortgage shall secure -
payment of not only the indebtedness evidenced by the Note but also any and all substitutions,
replacements, renewals and extensions of the Note, any and all indebtedness and obligations
arising pursuant to the terms hereof and any and all indebtedness and obligations arising pursuant
to the terms of any of the other Loan Documents, all of which indebtedness is equally secured
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with and has the same priority as any amounts advanced as of the date hereof. It is agreed that

any future advances made by Mortgagee to or for the benefit of Mortgagor from time to time
under this Mortgage or the other Loan Documents and whether or not such advances are
obligatory or are made at the option of Mortgagee, or otherwise, made for any purpose, within
twenty (20) years from the date hereof, and all interest accruing thereon, shall be equally secured

by this.Mortgage and shall have the same priority as all amounts, if any, advanced as of the date
hereof and shall be subject to all of the terms and provisions of this Mortgage. '

127 ‘MORTGAGOR’S WAIVERS. TO THE FULL EXTENT PERMITTED BY

LAW, MORTGAGOR AGREES THAT MORTGAGOR SHALL NOT AT ANY TIME INSIST

UPON, PLEAD, CLAIM OR TAKE THE BENEFIT OR ADVANTAGE OF ANY LAW NOW

OR HEREAFTEZR IN FORCE PROVIDING FOR ANY APPRAISEMENT, VALUATION, °

STAY, MORATORIUM OR EXTENSION, OR ANY LAW NOW OR HEREAFTER IN

. FORCE PROVID™:: FOR THE REINSTATEMENT OF THE DEBT PRIOR TO ANY SALE

OF THE MORTGAGED PROPERTY TO BE MADE PURSUANT TO ANY PROVISIONS

" 'CONTAINED HEREIN GR-PRIOR TO THE ENTERING OF ANY DECREE, JUDGMENT
- OR ORDER OF ANY COUR1 QF COMPETENT JURISDICTION, OR ANY RIGHT UNDER -
ANY STATUTE TO REDEEM ALL OR ANY PART OF THE MORTGAGED PROPERTY

SO SOLD. MORTGAGOR, FCR- MORTGAGOR AND MORTGAGOR’S SUCCESSORS
AND ASSIGNS, AND FOR ANY AN ALL PERSONS EVER CLAIMING ANY INTEREST
IN THE MORTGAGED PROPERTY, .76y THE FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY-AND VOLUNTARILY, WITH AND UPON
THE ADVICE OF COMPETENT COUNSEL:_ (A) WAIVES, RELEASES, RELINQUISHES
AND FOREVER FORGOES ALL RIGHTS OF VALUATION, APPRAISEMENT, STAY OF
EXECUTION, REINSTATEMENT AND NOTICZ -OF ELECTION OR INTENTION TO
MATURE OR DECLARE DUE THE DEBT (EXCEPT SUCH NOTICES AS ARE

SPECIFICALLY PROVIDED FOR HEREIN); (B) WAIVES, RELEASES, RELINQUISHES .

" AND FOREVER FORGOES ALL RIGHT TO A MARSHALING OF THE ASSETS OF
MORTGAGOR, INCLUDING THE MORTGAGED PROPEE!Y, TO A SALE IN THE

INVERSE ORDER OF ALIENATION, OR TO DIRECT THE ORDZR IN WHICH ANY OF -

* THE MORTGAGED PROPERTY SHALL BE SOLD IN THE EVENT OF FORECLOSURE
OF THE LIENS AND SECURITY INTERESTS HEREBY CREATED AND-AGREES THAT

ANY COURT HAVING JURISDICTION TO FORECLOSE SUCH LIEN: AfD SECURITY.

.INTERESTS MAY ORDER THE -MORTGAGED PROPERTY SOLD AS AN ENTIRETY;
AND (C) WAIVES, RELEASES, RELINQUISHES AND FOREVER FORGRES ALL
RIGHTS AND PERIODS OF REDEMPTION PROVIDED UNDER APPLICABLE LAW. TO
THE FULL EXTENT PERMITTED BY LAW, MORTGAGOR SHALL NOT HAVE OR
ASSERT ANY RIGHT UNDER ANY STATUTE OR RULE OF LAW PERTAINING TO THE
EXEMPTION OF HOMESTEAD OR OTHER EXEMPTION UNDER ANY FEDERAL,
STATE OR LOCAL LAW NOW OR HEREAFTER IN EFFECT, THE ADMINISTRATION
OF ESTATES OF DECEDENTS OR OTHER MATTERS WHATEVER TO DEFEAT,
'REDUCE OR AFFECT THE RIGHT OF MORTGAGEE UNDER THE TERMS OF THIS
‘MORTGAGE TO A SALE OF THE MORTGAGED PROPERTY, FOR THE COLLECTION
OF THE DEBT WITHOUT ANY PRIOR OR DIFFERENT RESORT FOR COLLECTION, OR
THE RIGHT OF MORTGAGEE UNDER THE TERMS OF THIS MORTGAGE TO THE
PAYMENT OF THE DEBT QOUT OF THE PROCEEDS OF SALE OF THE MORTGAGED
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PROPERTY IN PREFERENCE TO EVERY OTHER CLAIMANT WHATEVER.
FURTHERMORE, MORTGAGOR HEREBY KNOWINGLY, INTENTIONALLY AND
VOLUNTARILY, WITH AND UPON THE ADVICE OF COMPETENT COUNSEL,
WAIVES, RELEASES, RELINQUISHES AND FOREVER FORGOES ALL PRESENT AND
FUTURE STATUTES OF LIMITATIONS AS A DEFENSE TO ANY ACTION TO ENFORCE
THE PROVISIONS OF THIS MORTGAGE OR TO COLLECT ANY OF THE DEBT TO THE
FULLEST EXTENT PERMITTED BY LAW. MORTGAGOR COVENANTS AND AGREES
THAT UPON THE COMMENCEMENT OF A VOLUNTARY OR INVOLUNTARY
- BANKRUPTCY PROCEEDING BY OR AGAINST MORTGAGOR, MORTGAGOR SHALL -
NOT SEEK A SUPPLEMENTAL STAY OR OTHERWISE SHALL NOT SEEK PURSUANT
TO 11 US.2. €105 OR ANY OTHER PROVISION OF THE BANKRUPTCY REFORM ACT
OF 1978, AS AMENDED, OR ANY OTHER DEBTOR RELIEF LAW (WHETHER
STATUTORY, COMMON LAW, CASE LAW, OR OTHERWISE) OF ANY JURISDICTION
WHATSOEVER;, W OR HEREAFTER IN EFFECT, WHICH MAY BE OR BECOME
APPLICABLE, TO $1AY, INTERDICT, CONDITION, REDUCE OR INHIBIT THE
ABILITY OF MORTGAGEE TO ENFORCE ANY RIGHTS OF MORTGAGEE AGAINST
“ANY GUARANTOR OR TWDEMNITOR OF THE SECURED OBLIGATIONS OR ANY
OTHER PARTY LIABLE WITH RESPECT THERETO BY VIRTUE OF ANY INDEMNITY,
GUARANTY OR OTHERWISE. '

1.28 SUBMISSION TO JURISDICTION; WAIVER OF JURY TRIAL.

(@) MORTGAGOR, TO THE FULL EXTENT PERMITTED BY LAW,
.HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND
UPON THE ADVICE OF COMPETENT COUMSEL, (i) SUBMITS TO PERSONAL
JURISDICTION IN THE STATE IN WHICH THZ PREMISES IS LOCATED OVER
"ANY SUIT, ACTION OR PROCEEDING BY AINY PERSON ARISING FROM OR
"RELATING TO THE NOTE, THIS MORTGAGE OR ANY OTHER OF THE LOAN
DOCUMENTS, (ii) AGREES THAT ANY SUCH ACTIGH, SUIT OR PROCEEDING
MAY BE BROUGHT IN ANY STATE OR FEDERAL COURT OF COMPETENT
JURISDICTION SITTING IN THE COUNTY IN WHICH THE PREMISES IS
LOCATED, (iiij} SUBMITS TO THE JURISDICTION OF SUCH COURTS, AND (iv) TO
THE FULLEST EXTENT PERMITTED BY LAW, AGREES THAT [T WILL NOT
"BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER FCRUM (BUT
NOTHING HEREIN SHALL AFFECT THE RIGHT OF MORTGAGEE T2 BRING
ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER FORUM).

: () MORTGAGOR, TO THE FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND
UPON THE ADVICE OF COMPETENT COUNSEL, WAIVES, RELINQUISHES AND.
FOREVER FORGOES THE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR
PROCEEDING BASED UPON, ARISING OUT OF, OR IN ANY WAY RELATING TO
THE DEBT OR ANY CONDUCT, ACT OR OMISSION OF MORTGAGEE OR
'MORTGAGOR, OR ANY OF THEIR RESPECTIVE DIRECTORS, OFFICERS,
. PARTNERS, MEMBERS, EMPLOYEES, AGENTS OR ATTORNEYS, OR ANY OTHER
PERSONS AFFILIATED WITH MORTGAGEE OR MORTGAGOR, IN EACH OF THE
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FOREGOING CASES, WHETHER SOUNDING IN CONTRACT, TORT OR
OTHERWISE. '

1.29  Attomney-in-Fact Provisions. With respect to any provision of this Mortgage or
-any other Loan Document whereby Mortgagor grants to Mortgagee a power-of-attorney,
provided no Default or Event of Default has occurred under this Mortgage, Mortgagee shall first
give Mortgagor written notice at least three (3) days prior to acting under such power, which
notice shall demand that Mortgagor first take. the proposed action within such period and
-advising Mortgagor that if it fails to do so, Mortgagee will so act under the power; provided,
however, that, in the event that a Default or an Event of Default has occurred, or if necessary to
prevent imriizent death, serious injury, damage, loss, forfeiture or diminution in value to the
Mortgaged Property or any surrounding property or to prevent any adverse affect on.
Mortgagee’s interest in the Mortgaged Property, Mortgagee may act immediately and without
first giving such#iotize. In such event, Mortgagee will give Mortgagor notice of such action as
soon thereafter as reasorably practical.

1.30  Management. The management of the Mortgaged Property shall be by either: (a)
Mortgagor or an entity affiizied with Mortgagor approved by Mortgagee for so long as
Mortgagor or said affiliated entity is managing the Mortgaged Property in a first class manner; or
(b) a professional property managermer. company approved by Mortgagee. Such management
by an affiliated entity or a professionai nroperty management company shall be pursuant to a
written agreement approved by Mortgage:. '» no event shall any manager be removed or
replaced or the terms of any management agreement modified or amended without the prior
written consent of Mortgagee. After an Event ¢f ©efault or a default under any management.
contract then i effect, which default is not cured witiin any applicable grace or cure period,
Mortgagee shall have the right to terminate, or to~direct Mortgagor to terminate, such
management contract upon thirty (30) days’ notice and to retajn; or to direct Mortgagor to retain,
a new management agent approved by Mortgagee. All Rents and Profits generated by or derived
from the Mortgaged Property shall first be utilized . solely Gur current expenses directly
attributable to the ownership and operation of the Mortgaged Freoerty, including, without
limitation, current expenses relating to Mortgagor’s liabilities and obligations with respect to this-
‘Mortgage and the other Loan Documents, and none of the Rents and Profies generated by or
derived from the Mortgaged Property shall be diverted by Mortgagor and utilized for any other
purposes .unless all such current expenses attributable- to the ownership and cpzration of the
Mortgaged Property have been fully paid and satisfied. ‘

1.31  Hazardous Waste and Other Substances.

(a)  Mortgagor hereby represents and warrants to Mortgagee that, as of the
date hereof: (i) to the best of Mortgagor’s knowledge, information and belief, none of
Mortgagor nor the Mortgaged Property nor any Tenant at the Premises nor the operations
conducted thereon is in direct or indirect violation of or otherwise exposed to any liability under
any local, state or federal law, rule or regulation or common law duty pertaining to human
health, natural resources or the environment, including, without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (42 U.S.C. §9601 el seq.), the
Resource Conservation and Recovery Act of 1976 (42 U.S.C. §6901 et seq.), the Federal Water
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Pollution Control Act (33 U.S.C. §1251 et seq.), the Clean Air Act (42 U.S.C. §7401 et seq.), the
Emergency Planning and Community-Right-to-Know Act (42 U.S.C. §1 1001 et seq.), the
Endangered Species Act (16 U.S.C. §1531 et seq.), the Toxic Substances Control Act (15 U.S.C.
§2601 et seq.), the Occupational Safety and Health Act (29 U.S.C. §651 et seq.) and the .
Hazardous Materials Transportation Act (49 U.S.C. §1801 et seq.), regulations promulgated
pursuant to said laws, all as amended from time to time {collectively, “Environmental Laws”) or
otherwise exposed to any liability under any Environmental Law relating to or affecting the
‘Mortgaged Property, whether or not used by or within the control of Mortgagor; (ii} no
hazardous, toxic.or harmful substances, wastes, materials, pollutants or contaminants (including,
without limitation, asbestos or asbestos-containing materials, lead based paint, polychlorinated:
biphenyls, setroleum or petroleum products or byproducts, flammable explosives, radioactive
.materials, infectious substances or raw materials which include hazardous constituents) or any
other substances-ormaterials which are included under or regulated by Environmental Laws
(collectively, “Hazardous Substances”) are located on, in or under or have been handled,
generated, stored, procéssed or disposed of on or released or discharged from the Mortgaged
Property (including underground contamination), except for those substances used by Mortgagor
or any Tenant in the ordinary conrse of their respective businesses and in compliance with all
Environmental Statutes and where s2ch could not reasonably be expected to give rise to liability
. under Environmental Laws; (iii) radon is not present at the Mortgaged Property in excess or n
violation of any applicable threshold: or-standards or in amounts that require under applicable
law disclosure to any tenant or occupani-0f or invitee to the Mortgaged Property or to any
governmental agency or the general public; (i) the Mortgaged Property is not subject to any
private or governmental lien or judicial or.administrative notice or action arising under
Environmental Laws; (v) there is no pending, nei. o Mortgagor’s knowledge, information or
belief, threatened litigation arising under Environmental Laws affecting Mortgagor or the
Mortgaged Property; (vi) there are no and have been ne existing or closed underground storage
tanks or other underground storage receptacles for Hazaidous-Substances or landfills or dumps
on the Mortgaged Property; (vii) Mortgagor has received no riotice of, and to the best of
Mortgagor’s knowledge and belief, there exists no investigation, aciion, proceeding or claim by
any agency, authority or unit of government or by any third party which could result in any
liability, penalty, sanction or judgment under any Environmental Laws with respect to any
condition, use or operation of the Mortgaged Property, nor does Mortgagor krow of any basis for
such an investigation, action, proceeding or claim; (viii) Mortgagor has received no notice of
and, to the best of Mortgagor’s knowledge and belief, there has been no claim by any party that
any use, operation or condition of the Mortgaged Property has caused any nuisance.or-any other
liability or adverse condition on any other property, nor does Mortgagor know of any basis for
such an investigation, action, proceeding or claim.

. (b)  Mortgagor has not received nor to the best of Mortgagor’s knowledge,
information and belief has there been issued, any notice, notification, demand, request for
information, citation, summons, or order in any way relating to any actual, alleged or potential
violation or liability arising under Environmental Laws.

(c)  Neither the Mortgaged Property, nor to the best of Mortgagor’s
knowledge, information and belief, any property to which Mortgagor has, in connection with the
maintenance or operation of the Mortgaged Property, directly or indirectly transported or
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arranged .for the transportation of any Hazardous Substances is listed or, to the best of
Mortgagor’s knowledge, information and belief, proposed for listing on the National Priorities
List promulgated pursuant to CERCLA, on CERCLIS (as defined in CERCLA) or on any similar
federal or state list of sites requiring environmental investigation or clean-up.

(d)  Mortgagor shall comply with:all applicable Environmental- Laws.
Mortgagor shall keep or cause the Mortgaged Property to be kept free from Hazardous
Substances (except those substances used by Mortgagor or any Tenant in the ordinary course of
their respective businesses and except in compliance with all Environmental Laws and where
such could not reasonably be expected to give rise to liability under Environmental Laws) and in
compliance with all Environmental Laws, Mortgagor shall not install or use any underground
storage tanks.“shall expressly prohibit the use, generation, handling, storage, production,
processing and ‘disrnsal of Hazardous Substances by all Tenants in quantities or conditions that
would violate or givesise to any obligation to take remedial or other action under any applicable
Environmental Laws." Without limiting the generality of the foregoing, during the term of this
Mortgage, Mortgagor sheil-not install in the Improvements or permit to be installed in the
Improvements any asbestos o1 asbestos-containing materials.

(¢)  Mortgagor thal promptly notify Mortgagee if Mortgagor shall become
aware of (i) the actual or potential ¢xistence of any Hazardous Substances on the Mortgaged
Property other than those occurring in thev:dinary course of Mortgagor’s business and which do -
not violate, or would not otherwise give iise o liability under Environmental Laws, (ii) any
direct or indirect violation of, or other exposuve to liability under, any Environmental Laws, (iii)
any lien, action or notice affecting the Mortgaged Property or Mortgagor resulting from any
violation or alleged violation of or liability or allegzd Hiability under any Environmental Laws,
(iv) the institution of any investigation, inquiry or proczeding concerning Mortgagor or the
Mortgaged Property pursuant to any Environmental Laws or-atherwise relating to Hazardous
Substances, or (v) the discovery of any occurrence, condit.on er state of facts which would
render any representation or warranty contained in this Mortgage icorrect in any respect if made.
at the time of such discovery. Immediately upon receipt of same, Mortgagor, shall deliver to
Mortgagee copies of any and all requests for information, complaints, citations, summonses,
orders, notices, reports or other communications, documents or instruments i any way relating
to any actual, alleged or potential violation or liability of any nature whatsoevar arising under
Environmental Laws and relating to the Mortgaged Property or to Mortgagor.” Martgagor shall
remedy or cause to be remedied in a timely manner (and in any event within the ime period
permitted by applicable Environmental Laws) any violation of Environmental Laws or any
condition that could give rise to liability under Environmental Laws. Without limiting the
foregoing, Mortgagor shall, promptly and regardless of the source of the contamination or threat
to the environment or human health, at its own expense; take all actions as shall be necessary or
prudent, for the clean-up of any and all portions of the Mortgaged Property or other affected
property, including, without limitation, all investigative, monitoring, removal, containment and
remedial actions in accordance with all applicable Environmental Laws (and in all events in a
manner satisfactory to Mortgagee) and shall further pay or cause to be paid, at no expense to
Mortgagee, all clean-up, administrative and enforcement costs of applicable governmental
‘agencies which may be asserted against the Mortgaged Property. In the event Mortgagor fails to
do so, Mortgagee may, but shall not be obligated to, cause the Mortgaged Property or other
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affected’ property to be freed from any Hazardous Substances or otherwise brought into
conformance with Environmental Laws and any and all costs and expenses incurred by

Mortgagee in connection therewith, together with interest thereon at the Default Interest Rate - -

from the date incurred by Mortgagee until actually paid by Mortgagor, shall be immediately paid
by Mortgagor on demand and shall be secured by this Mortgage and by all of the other Loan
Documents securing all or any part of the Debt. Mortgagor hereby grants to Mortgagee and its
agents and employees access to the Mortgaged Property and a license to remove any items
decmed by Mortgagee to be Hazardous Substances and to do all things Mortgagee shall deem
“necessary to bring the Mortgaged Property into conformance with Environmental Laws. :

f) Mortgagor covenants and agrees, at Mortgagor’s sole cost and expense, to
indemnify, defénd (at trial and appellate levels, and with attorneys, consultants and experts
acceptable to Meitzagee), and hold Mortgagee harmless from and against any and all liens,
damages (including without limitation, punitive or exemplary damages), losses, liabilities
(including, without luinitation, strict liability), obligations, settlement payments, penalties, fines,
-assessments, citations, ‘dirsctives, claims, litigation, demands, defenses, judgments, suits,
proceedings, costs, disburseinents or expenses of any kind or of any nature whatsoever
(including, without limitation;” reasonable attorneys’, consultants’ and experts’ fees and
.disbursements actually incurred it investigating, defending, settling or prosecuting any claim,
litigation or proceeding) which may‘at any time be imposed upon, incurred by or asserted or
awarded against Mortgagee or the Mortg2z=d Property, and arising directly or indirectly from or .
out of: (i) any violation or alleged violution-of, or liability or alleged liability under, any
Environmental Law; (i} the presence, relecse or threat of release of or exposure to any
Hazardous Substances or radon on, in, under or 2ifzcting all or any portion of the Mortgaged
Property or any surrounding areas, regardless of wiicther or not caused by or within the control
of Mortgagor; (iii) any transport, treatment, recycling, storage, disposal or arrangement therefor
of Hazardous Substances whether on the Mortgaged Property, originating from the Mortgaged
Property, or otherwise associated with Mortgagor or any operatiors conducted on the Mortgaged
Property at any time; (iv) the failure by Mortgagor to comply fuily with the terms and conditions
of this Section 1.31; (v) the breach of any representation or warraity contained in this Section
«1.31; (vi) the -enforcement of this Section 1.31, including, without limitation, the cost of
assessment, investigation, containment, removal and/or remediation of anv-and all Hazardous
Substances from all or any portion of the Mortgaged Property or any surroundiiig areas, the cost
.of any actions taken in response to the presence, release or threat of release of‘any Hazardous
Substances on, in, under or affecting any portion of the Mortgaged Property or any surrounding
areas to prevent or minimize such release or threat of release so that it does not migrate or
otherwise cause or threaten danger to present or future public health, safety, welfare or the
environment, and costs incurred to comply with Environmental Laws in connection with all or
any portion of the Mortgaged Property or any surrounding areas. The indemnity set forth in this
Section 1.31 shall also include any diminution in the value of the security afforded by the
Mortgaged Property or any future reduction in the sales price of the Mortgaged Property by
reason of any matter set forth in this Section 1.31. The foregoing indemnity shall specifically not
include any such costs relating to Hazardous Substances which are initially placed on, in or
under the Mortgaged Property after foreclosure or other taking of title to, or possession of, the -
Mortgaged Property by Mortgagee or its successor or assigns. Mortgagee’s rights under this
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Section shall survive payment in full of the Debt and shall be in addition to all other rights of
Mortgagee under this Mortgage, the Note and the other Loan Documents. :

(g8)  Upon Mortgagee’s request, at any time after the occurrence of an Event of
Default or at such other time as Mortgagee has reasonable grounds to believe that Hazardous
Substances are or have been released, stored or disposed of on the Mortgaged Property, or on
property contiguous with the Mortgaged Property, or that the Mortgaged Property may be in
violation of the Environmental Laws, Mortgagor shall perform or cause to be performed, at
Mortgagor’s sole cost and expense and in scope, form and substance satisfactory to Mortgagee,
an inspection or audit of the Mortgaged Property prepared by a hydrogeologist or environmental
engineer or cther appropriate consultant approved by Mortgagee indicating the presence or
absence of Hazardous Substances on the Mortgaged Property, the compliance or non-compliance
status of the Mortgaged Property and the operations: conducted thereon with applicable
Environmental Laws;or an inspection or audit of the Mortgaged Property prepared by an
engineering or consultiig. firm approved by Mortgagee indicating the presence or absence of
friable asbestos or substar.ces containing asbestos or lead or substances containing lead or lead
based paint (“Lead Based Psint™ on the Mortgaged Property. If Mortgagor fails to provide
reports of such inspection or audit within thirty (30) days after such request, Mortgagee may
order the same, and Mortgagor he'cby grants to Mortgagee and its employees and agents access
to the Mortgaged Property and an irr¢vecable license to undertake such inspection or audit. The
cost of such inspection or audit, togetherwith interest thereon at the Default Interest Rate from
the date incurred by Mortgagee until actuaily naid by Mortgagor, shall be immediately paid by
Mortgagor on demand and shall be secured by this Mortgage and by all of the other Loan
Documents securing all or any part of the Debt.

(h)  Reference is made to that certair Environmental Indemnity Agreement of
even date herewith by and among Mortgagor, B. Gregory Trapani, Mark R. Anderson and
Mortgagee (the “Environmental Indemnity Agreement™). The provisions of this Mortgage and
the Environmental Indemnity Agreement shall be read together. 16 maximize the coverage with
respect to the subject matter thereof, as determined by Mortgagee.

(1) If, prior to the date hereof, it was determined that the Murtgaged Property
contains Lead Based Paint, Mortgagor had prepared an assessment report deseripiag the location
and condition of the Lead Based Paint (a “Lead Based Paint Report”). If, at any time hereafter,
Lead Based Paint is suspected of being present on the Mortgaged Property, Mortgagor agrees, at
its sole cost and expense and within twenty (20) days thereafter, to cause to be prepared a Lead:
Based Paint Report prepared by an expert, and in form, scope and substance, acceptable to
Mortgagee.

§)] Mortgagor agrees that if it has been, or if at any time hereafter it is,
determined that the Mortgaged Property contains Lead Based Paint, on or before thirty (30) days
following (i) the date hereof, if such determination was made prior to the date hereof or (11) such
determination, if such determination is hereafter made, as applicable, Mortgagor shall, at its sole
cost and expenses, develop and implement, and thereafter diligently and continuously carry out
(or cause to be developed and implemented and thereafter diligently and continually to be carried
out), an operations, abatement and maintenance plan for the Lead Based Paint on the Mortgaged
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Property, which plan shall be prepared by an expert, and be in form, scope and substance,
acceptable to Mortgagee (together with any Lead Based Paint Report, the “O&M Plan”). (If an
O&M Plan has been prepared prior to the date hereof, Mortgagor agrees to diligently and
continually carry out (or cause to be carried out) the provisions thereof.) Compliance with the
O&M Plan shall require or be deemed to require, without limitation, the proper preparation and
maintenance of all records, papers and forms required under the Environmental Laws.

1.32  Indemnification: Subrogation.

: (a)  Mortgagor shall indemnify, defend and hold Mortgagee harmless against:
(i) any and il claims for brokerage, leasing, finders or similar fees which may be made relating
to the Mortgagzd Property or the Debt, and (ii) any and all liability, obligations, losses, damages, -
penalties, claims, Actions, suits, costs and expenses (including Mortgagee’s reasonable attorneys’
fees) of whatevei kind or nature which may be asserted against, imposed on or incurred by
Mortgagee in connecticn with the Debt, this Mortgage, the Mortgaged Property, or any part
thereof, or the exercise by Mortgagee of any rights or remedies granted to it under this Mortgage;
provided, however, that nothiiiz herein shall be construed to obligate Mortgagor to indemnify,
defend and hold harmless Mortgagee from and against any and all liabilities, obligations, losses,
damages, penalties, claims, actions, suits, costs and expenses enacted against, imposed on or
incurred by Mortgagee by reason of Moitgagee’s willful misconduct or gross negligence.

(b)  If Mortgagee is madz a party defendant to any litigation or any claim is
threatened or brought against Mortgagee cot.cerning the Debt, this Mortgage, the Mortgaged
Property, or any part thereof, or any interest therzir.. or the construction, maintenance, operation
or occupancy or use thereof, then Mortgagor shaliindemnify, defend and hold Mortgagee
harmless from and against all liability by reason of said Jii1gation or claims, including reasonable
attorneys’ fees and expenses incurred by Mortgagee in @iy such litigation or claim, whether or
not any such litigation or claim is prosecuted to judgment. If Meitgagee commences an action
against Mortgagor to enforce any of the terms hereof or to proseCii=iany breach by Mortgagor of .
any of the terms hereof or to recover any sum secured hereby, Mortgaror shall pay to Mortgagee
- its reasonable attorneys’ fees and expenses. The right to such attorneys’ tes and expenses shall
be deemed to have accrued on the commencement of such action, and skall be enforceable
whether or not such action is prosecuted to judgment. If Mortgagor breaclies a:iv term of this.
Mortgage, Mortgagee may engage the services of an attorney or attorneys to piotect its rights
hereunder, and in the event of such engagement following any breach by Mortgagcr, Mortgagor
shall pay Mortgagee reasonable attorneys’ fees and expenses incurred by Mortgagee, whether or
not an action is actually commenced against Mortgagor by reason of such breach. All references
to “attorneys” in this Subsection and elsewhere in this Mortgage shall include, without
limitation, any attorney or law firm engaged by Mortgagee and Mortgagee’s in-house counsel,
and all references to “fees and expenses” in this Subsection and elsewhere in this Mortgage shall
include, without limitation, any fees of such attorney or law firm, any appellate counsel fees, if
applicable, and any aliocation charges and allocation costs of Mortgagee’s in-house counsel.

() A waiver of subrogation shall be obtained by Mortgagor from its
insurance carrier and, consequently, Mortgagor waives any and all right to claim or recover
against Mortgagee, its officers, employees, agents and representatives, for loss of or damage to
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- Mortgagor, the Mortgaged Property, Mortgagor’s property or the property of others under
Mortgagor s control from any cause insured against or required to be insured agamst by the
prov151ons of this Mortgage.

1.33  Covenants with Respect to Indebtedness, Operations, Fundamental Changes of
Mortgagor. Mortgagor hereby represents, warrants and covenants as of the date hereof and until
such time as the Debt is paid in full, that Mortgagor:

(a)  will not, nor will any partner, limited or general, member or sharcholder
thereof, as applicable, amend, modify or otherwise change its partnership certificate, partnership
agreement, anicles of incorporation, by-laws, operating agreement, articles of organization, or
other formatior-agreement or document, as applicable, in any material term or manner, or in a
manner which zdversely affects Mortgagor’s existence as a single purpose entity;

‘ (b) wiil.not liquidate or dissolve (or suffer any liquidation or dissolution), or
enter into any transaction of merger or consolidation, or acquire by purchase or otherwise all or
substantially all the business %1 assets of, or any stock or other evidence of beneﬁ01al ownership
of any entity;

(¢)  has not and will not guarantee pledge 1ts assets for the benefit of, or
otherwise become liable on or in connecticn with, any obligation of any other person or entity;

(d  does not own and will not own any asset other than (i) the Mortgaged
Property, and (ii) incidental personal property necessary for the operation of the Mortgaged
Property;

(e)  1s not engaged and will not engage, either directly or indirectly, in any
business other than the ownership, management and operation of the Mortgaged Property;

$3) will not enter into any contract or agreemeat with any general partner,
principal, affiliate or member of Mortgagor, as applicable, or any affiliate vf any general partner,
principal or member of Mortgagor, except upon terms and conditions that e intrinsically fair
and substantially similar to those that would be available on an arms-length basis with third
parties other than an affiliate;

(g)  has not incurred and will not incur any debt, secured or unsecured, direct

or contingent (including guaranteeing any obligation), other than (i) the Debt, and (ii) affiliate

- advances or trade payables or accrued expenses incurred in the ordinary course of business of

operating the Mortgaged Property, and no other debt will be secured (senior, subordinate or pari
passu) by the Mortgaged Property;

: ~ (h)  has not made and will not make any loans or advances to any third party
(including any affiliate);

(1) is and will be solvent and pay its debts from its assets as the same shall
become due;
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§)] has done or caused to be done and will do all things necessary to preserve
its existence, and will obscrve all formalities applicable to it; -

(k) will conduct and operate its business in its own name and as presently
conducted and operated;

)} will maintain financial statements, books and records and bank accounts
separatc from those of its affiliates, including, without limitation, its general partners or
members, as applicable; '

tm)  will be, and at all times will hold itself out to the public as, a legal entity
separate and distact from any other entity (including, without limitation, any affiliate, general
partner, or merioe. ~as applicable, or any affiliate of any general partner or member of
Mortgagor, as applicable):

(n)  will filz'its own tax returns;

(0)  will maintzain adequate capital for the normal obligations reasonably
foresceable in a business of its siz¢ and character and in light of its contemplated business
operations;

- (p)  will establish and mairtain an office through which its business will be
conducted separate and apart from those of its aifiiates and shall allocate fairly and reasonably
any overhead and expense for shared office space;

(@@  will not commingle the funds and-other acsets of Mortgagor with those of
any general partner, member, affiliate, principal or any other perso:;

) has and will maintain its assets in such a man:er that it is not costly or
diffrcult to segregate, ascertain or identify its individual assets from those of any affiliate or any
other person;

(s)  does not and will not hold itself out to be responsible {or the debts or
obligations of any other person;

(t) will pay any liabilities out of its own funds, including salaries of its
employees, not funds of any affiliate; and

(u)  will use stationery, invoices, and checks separate from its affiliates.

1.34  Repair and Remediation Reserve. Prior to the execution of this Mortgage,
Mortgagee has caused the Mortgaged Property to be inspected and such inspection has revealed
that the Mortgaged Property is in need of certain maintenance, repairs and/or remedial or
corrective work. Contemporaneously with the execution hereof, Mortgagor has established with
the Mortgagee a reserve in the amount of $ QOO [125% OF THE ESTIMATED COST
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TO COMPLETE] (the “Repair and Remediation Reserve”) by depositing such amount with
Mortgagee. Mortgagor shall cause each of the items described in that certain Engineering Report
(the “Engineering Report™) entitledh%jﬂdﬂ@?‘%ated ma(ﬂ h 19 , 2001 and prepared
by\in . (the “Deferred Maintenance”) to be completed, performed, remediated
and corrected to the satisfaction of Mortgagee and as necessary to bring the Mortgaged Property
into compliance with all applicable laws, ordinances, rules and regulations on or before the
expiration of six (6) months after the effective date hereof, as such time period may be extended
by Mortgagee in its sole discretion. So long as no Event of Default has occurred, all sums in the-
Repair and Remediation Reserve shall be held by Mortgagee in the Repair and Remediation
Reserve to pay the costs and expenses of completing the Deferred Maintenance. So long as no
Default or Fvent of Default has occurred, Mortgagee shall, to the extent funds are available for
such purpose 1ithe Repair and Remediation Reserve, disburse to Mortgagor the amount paid or
incurred by Morgagor in completing, performing, remediating or correcting the Deferred
Maintenance upon-fa) the receipt by Mortgagee of a written request from Mortgagor for
disbursement from tiie ‘Repair and Remediation Reserve and a certification by Mortgagor in a-
form as may be required 0} Mortgagee that the applicable item of Deferred Maintenance has
been completed in accordanse with the terms of this Mortgage, (b) delivery to Mortgagee of
invoices, receipts or other eviaence satisfactory to Mortgagee verifying the costs of the Deferred .
‘Maintenance to be reimbursed, (¢) delivery to Mortgagee of a certification from an inspecting
architect, engineer or other consuliant reasonably acceptable to Mortgagee describing the
completed work, verifying the completion a1 the work and the value of the completed work and,
if applicable, certifying that the Mortgagec Property is, as a result of such work, in compliance
with all applicable laws, ordinances, rules and regulations relating to the Deferred Maintenance
so performed, and (d) delivery to Mortgagee ‘of affidavits, lien waivers or other evidence
reasonably satisfactory to Mortgagee showing that aliiiiaterialmen, laborers, subcontractors and
any other parties who might or could claim statutory or common law liens and are furnishing or
have furnished materials or labor to the Mortgaged Propeity have been paid all amounts due for
such labor and materials furnished to the Mortgaged Propert ;. Mortgagee shall not be required
to make advances from the Repair and Remediation Reserve nicre frequently than once in any
ninety (90) day period. In making any payment from the Repair <nd Remediation Reserve,
- Mortgagee shall be entitled to rely on such request from Mortgagor withcut any inquiry into the
accuracy, validity or contestability of any such amount. No interest on the funds contained in the
Repair and Remediation Reserve shall be paid by Mortgagee to Mortgagor...M=itgagor hereby
-grants to Mortgagee a power-of-attorney, coupled with an interest, to causc the Deferred
Maintenance to be completed, performed, remediated and corrected to the saticfaction of
Mortgagee upon Mortgagor’s failure to do so in accordance with the terms and condivions of this
Section 1.34, and to apply the amounts on depostit in the Repair and Remediation Reserve to the
costs associated therewith, all as Mortgagee may determine in its sole and absolute discretion but
without obligation to do so. ‘

1.35 Year 2000 Compatibility. Mortgagor shall take all action necessary to assure that
Mortgagor’s computer-based systems are able to operate and effectively process data including
dates on and after January 1, 2000. At the request of Mortgagee, Mortgagor shall provide
Mortgagee with assurance acceptable to Mortgagee of Mortgagor’s Year 2000 compatibility.
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ARTICLE II.
EVENTS OF DEFAULT

2.1- Events of Default. The occurrence of any of the following events shall be an
-Event of Default hereunder: '

(a)  Mortgagor fails to pay any money to Mortgagee required hereunder at the -
time or within any applicable grace period set: forth herein, or if no grace period is set forth
herein, .then within seven (7) days of the date such payment is due (except those regarding
payments to be made under the Note, which failure is subj ect to any grace periods set forth in the
Note).

(0) . Mortgagor fails to provide insurance as required by Section 1.4 hereof or
fails to perform any-+svenant, agreement, obligation, term or condition set forth in Section 1.31
or Section 1.33 hereof.

()  Mortgagor fails to perform any other covenant, agreement, obligation,
term or condition set forth hereiq, other than those otherwise described in this Section 2.1, and,
to the extent such failure or defaul is susceptible of being cured, the continuance of such failure
or default for thirty (30) days afier svritten notice thereof from Mortgagee to Mortgagor,
provided, however, that if such defaull is susceptible of cure but such cure cannot be
accomplished with reasonable diligence within said period of time, and if Mortgagor commences
to cure such default promptly after receipt ¢f notice thereof from Mortgagee, and thereafter
prosecutes the curing of such default with reasenable diligence, such period of time shall be
extended for such period of time as may be necesszry to cure such default with reasonable
diligence, but not to exceed an additional ninety (90) days.

(d)  Any representation or warranty made hsreip; in or in connection with any
“application or commitment relating to the loan evidenced by ta< ilote, or in any of the other
Loan Documents to Mortgagee by Mortgagor by any principal, general pariner, manager or
member in Mortgagor, or by any Indemnitor is determined by Mortgages to have been false or -
misleading in any material respect at the time made and the result thereos shall have a material
and adverse effect upon the Collateral.

(¢)  There shall be a sale, conveyance, disposition, alienation, kypothecation,
leasing, assignment, pledge, mortgage, granting of a security interest in or other transfer or
further encumbrancing of the Mortgaged Property, Mortgagor or any portion thereof or any
interest therein, in violation of Section 1.13 hereof.

® A default occurs under any of the other Loan Documents which has not
been cured within any applicable grace or cure period therein provided.

(g)  Mortgagor, any principal, general partner or managing member in
Mortgagor or any Indemnitor becomes insolvent, or makes a transfer in fraud of creditors, or

makes an assignment for the benefit of creditors, or files a petition in bankruptcy, or is
voluntarily adjudicated insolvent or bankrupt or admits in writing the inability to pay its debts as
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they mature, or petitions or applies to any tribunal for or consents to or fails to contest the

appointment of a receiver, trustee, custodian or similar officer for Mortgagor, for any such

principal, general partner or managing member of Mortgagor or for any Indemnitor or for a
substantial part of the assets of Mortgagor, of any such principal, general partner or managing

member of Mortgagor or of any Indemnitor, or commences any case, proceeding or other action

under any bankruptcy, reorganization, arrangement, readjustment or debt, dissolution or

liquidation law or statute of any jurisdiction, whether now or hereafter in effect. .-

(h) A petition is filed or any case, proceeding or other action is commenced
against Mortgagor, against any principal, general partner or managing member of Mortgagor or
against any Indemnitor seeking to have an order for relief entered against it as debtor or seeking
reorganization, arrangement, adjustment, liquidation, dissolution or composition of it or its debts
or other relief under any law relating to bankruptcy, insolvency, arrangement, reorganization,
receivership or cirer debtor relief under any law or statute of any jurisdiction, whether now or
hereafter in effect, or a.court of competent jurisdiction enters an order for relief against
Mortgagor, against any principal, general partner or managing member of Mortgagor or against
any Indemnitor, as debtor, or.an order, judgment or decree is entered appointing, with or without
the consent of Mortgagor, or-any such principal, general partner or managing member of

- Mortgagor or of any Indemnitor, i receiver, trustee, custodian or similar officer for Mortgagor,
for any such principal, general partne: o managing member of Mortgagor or for any Indemnitor,
~or for any substantial part of any of the rioperties of Mortgagor, of any such principal, general -
partner ‘or managing member of Mortgagcr or-of any Indemnitor, and if any such event shall
occur, such petition, case, proceeding, action, order, judgment or decree is not dismissed within

ninety (90) days after being commenced.

(1) The Mortgaged Property or any peit thereof is taken on execution or other
process of law in any action against Mortgagor.

() Mortgagor abandons all or a portion of the Vortgaged Property.

- (k)  The holder of any lien or security interest or the, Mortgaged Property
(without implying the consent of Mortgagee to the existence or creation ciany such lien or
security interest), whether superior or subordinate to this Mortgage or any o1 the other Loan
Documents, declares a default and such default is not cured within any applicablie grace or cure
period set forth in the applicable document and such holder institutes foreclosure. or other
proceedings for the enforcement of its remedies thereunder.

) The Mortgaged Property, or any part thercof, is subjected to material
waste or to removal, demolition or material alteration so that the value of the Mortgaged
Property is materially diminished thereby and Mortgagee determines that it is not adequately
protected from any loss, damage or risk associated therewith,

(m)  Any dissolution, termination, partial or complete hquidation, merger or
consohidation of Mortgagor or any Indemnitor.
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ARTICLE HI.
REMEDIES .

3.1  Remedies Available. If there shall occur an Event of Default under this
Mortgage, then this Mortgage is subject to foreclosure as provided by law and Mortgagee may,
at its option and by or through a trustee, nominee, assignee or otherwise, to the fullest extent
permitted by law, exercise any or all of the following rights, remedies and recourses, either
successively or concurrently:

(@)  Acceleration. Accelerate the maturity date of the Note and declare any or
all of the Daut to be immediately due and payable without any presentment, demand, protest,
notice or actior-of any kind whatever (each of which is hereby expressty waived by Mortgagor), -
whereupon the (sa.ne shall become immediately due and payable. Upon any such acceleration,
payment of such-aczelerated amount shall constitute a prepayment of the principal balance of the
Note and any applicabl< prepayment fee provided for in the Note shall then be immediately due
and payable. :

(b)  Entry onihe Mortgaged Property. Either in person or by agent, with or
without bringing any action or procecding, or by a receiver appointed by a court and without

regard to the adequacy of its security, er.ter upon and take possession of the Mortgaged Property,
or any part thereof, without force or wita.si:Ch force as is permitted by law and without notice or
process or with such notice or process as is required by law, unless such notice and process is
waivable, in which case Mortgagor hereby waives such notice and process, and do any and all
acts and perform any and all work which may be desirable or necessary in Mortgagee’s judgment
to complete any unfinished construction on the Preiiscs, to preserve the value, marketability or
rentability of the Mortgaged Property, to increase the in<ome therefrom, to manage and operate
the Mortgaged Property or to protect the security hereof; and 2!l sums expended by Mortgagee
therefor, together with interest thereon at the Default Interest Rate, shall be immediately due and
payable to Mortgagee by Mortgagor on demand and shall be secured hereby and by all of the
other Loan Documents securing all or any part of the Debt.

(c)  Collect Rents. With or without taking possession-uf the Mortgaged
Property, sue or otherwise collect the Rents, including those past due and unpaiz.

(d)  Appointment of Receiver. Upon, or at any time prior or adsrinitiating
the exercise of any power of sale, instituting any judicial foreclosure or instituting-any other
foreclosure of the liens and security interests provided for herein or any other legal proceedings
hereunder, make application to a court of competent jurisdiction for appointment of a receiver
for all or any part of the Mortgaged Property, as a matter of strict right and without notice to
Mortgagor and without regard to the adequacy of the Mortgaged Property for the repayment of
the Debt or the solvency of Mortgagor or any person or persons liable for the payment of the
Debt, and Mortgagor does hereby irrevocably consent to such appointment, waive any and all
notices of and defenses to such appointment and agree not to oppose any application therefor by
Mortgagee, but nothing herein is to be construed to deprive Mortgagee of any other right, -
remedy or privilege Mortgagee may now have under the law to have a receiver appointed,
provided, however, that the appointment of such receiver, trustec or other appointee by virtue of
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any court order, statute or regulation shall not impair or in any manner prejudice the rights of
Mortgagee to receive payment of the Rents pursuant to other terms and provisions hereof. Any:
such receiver shall have all of the usual powers and duties of receivers in similar cases,
including, without limitation, the full power to hold, develop, rent, lease, manage, maintain,
operate and otherwise use or permit the use of the Mortgaged Property upon such terms and
conditions as said receiver may deem to be prudent and reasonable under the circumstances as
more fully set forth in Section 3.3 below. Such receivership shall, at the option of Mortgagee, .
continue until full payment of all of the Debt or until title to the Mortgaged Property shall have

passed by foreclosure sale under this Mortgage or deed in lieu of foreclosure.

‘¢)  Foreclosure. Immediately commence an action to foreclose this Mortgage
or to specifically enforce its provisions with respect to any of the Debt, pursuant to the statutes in
such case made and vrovided, and sell the Mortgaged Property or cause the Mortgaged Property
to be sold in accordruce with the requirements and procedures provided by said statutes in a
single parcel or in several parcels at the option of Mortgagee. In the event foreclosure
proceedings are instituted by Mortgagee, all expenses incident to such proceedings, including,
but not limited to, reasonable aitorneys’ fees and costs, shall be paid by Mortgagor and secured
by this Mortgage and by all of'the other Loan Documents securing all or any part of the Debt.
The Debt and all other obligations secured by this Mortgage, including, without limitation,
interest at the Default Interest Rate a1v prepayment charge, fce or premium required to be paid
under the Note in order to prepay principal (to the extent permitted by applicable law),
reasonable attorneys’ fees and any other ariounts due and unpaid to Mortgagee under the Loan
Documents, may be bid by Mortgagee in the cvent of a foreclosure sale hereunder. In the event
of a judicial sale pursuant to a foreclosure decrec, i is understood and agreed that Mortgagee or.
its assigns may become the purchaser of the Mortgagzd Property or any part thereof.

(f) Judicial Remedies. Proceed by suit or suits, at law or in equity, instituted
by or on behalf of Mortgagee, to enforce the payment of the Debt or the other obligations of
Mortgagor hereunder or pursuant to the Loan Documents, to toreclose the liens and security
interests of this Mortgage as against all or any part of the Mortgaged Pioperty, and to have all or
~ any part of the Mortgaged Property sold under the judgment or decree cfa court of competent
jurisdiction. This remedy shall be cumulative of any other non-judicial remedies available to -
Mortgagee with respect to the Loan Documents. Proceeding with the request-or receiving a
judgment for legal relief shall not be or be deemed to be an election of remedjzs or bar any
available non-judicial remedy of Mortgagee.

(g)  Other. Exercise any other right or remedy available hereunder, under any
of the other Loan Documents or at law o in equity.

3.2  Application of Proceeds. To the fullest extent permitted by law, the proceeds of
any sale under this Mortgage shall be applied, to the extent funds are so available, to the
following items in such order as Mortgagee in its discretion may determine:

(@ To payment of the reasonable costs, expenses and fees of taking
possession of the Mortgaged Property, and of holding, operating, maintaining, using, leasing,.
repairing, improving, marketing and selling the same and of otherwise enforcing Mortgagee’s
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