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SECURITY Al MENT AND FIXTURE FINANCING STATEMENT

1

THIS MORTGAGE, ~ASSIGNMENT OF RENTS AND LEASES, SECURITY
AGREEMENT AND FIXTUPRE FINANCING STATEMENT (this “Mortgage”) is made as of
June 28, 2001 by JAMES E. GRALA  an individual (“Borrower”), with a mailing address of 166

East Westminster, Lake Forest, Iliicoiz 60045, to BUILDERS BANK, an Illinois banking 3

corporation (“Lender”), witha mailing addrzss of 225 North LaSalle Street, Chicago, Illineis 60601,
Attention: Michael C. Winter and pertains to he real estate described in Exhibit “A” attached hereto
and made a part hereof (the “Premises”).

1
RECITALS

A. Borrower has executed and delivered to Lender a“Mortgage Note of even date
herewith (together with all renewals, amendments, supplements, réstatements, extensions, and
modifications thereof and thereto, the “Note”), wherein Borrower proniises, to pay to the order of
Lender the principal amount of Four Million One Hundred Fifty Thousaid 2ad No/100 Dollars
($4,150,000) in repayment of a mortgage loan from Lender in like amount (ihe “4.5an”), together
with interest thereon, at variable rates of interest and otherwise as set forth in the Nof<, which Note
is due and payable on or before the Maturity Date (as defined in the Note); and

B. Devonshire LLC, an Illinois limited liability company, has executed the delivered to
Lender a mortgage note in the current maximum principal amount of Three Million and No/100
Dollars ($3,000,000) (the “Related Note”), which Related Note requires the payment of all amounts
due thereunder on the Maturity Date. ‘

C. As security for the repayment of the Loan and the Related Note, in addition to this
Mortgage, certain other loan documents have been executed and delivered to Lender (the Note, this
Mortgage, and all other documents or instruments executed and/or delivered as additional evidence
of, or security for repayment of, the Loan, whether now or hereaftcr existing, and all renewals,
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amendments, supplements, restatements, extensions, and modifications thereof and thereto, are
hereinafter sometimes collectively referred to as the “Loan Documents”). The terms and provisions
of the other Loan Documents are hereby incorporated herein by this reference.

D. In consideration of advances, credits and other financial accommodations heretofore
or hercinafter made to Borrower by Lender, Lender has required Borrower hereby to deliver, pledge,
assign, transfer, mortgage and warrant to Lender the Mortgaged Property (as that term is hereinafter
defined) as security for repayment of the Loan as well as any and all other amounts owed to Lender
under the terms of the Loan Documents.

I
THE GRANT

NOW, THEREFORE, to secure the payment of the principal amount of the Note and the
Related Note, and interestinereon (at variable rates and as otherwise provided therein) and all fees
and premiums, if any, therecn; -ad all other sums due thereunder or advanced by Lender in.
accordance with the Loan Documers and all costs and expenses incurred by Lender in connection
with any of the Loan Documents (all susirobligations and payments are sometimes referred to herein
as the “indebtedness secured herebyy and to secure the observance and performance of the
agreements contained herein and in the other Loan Documents, Borrower hereby GRANTS,
BARGAINS, CONVEYS, and MORTGAGES to Lender, its successors and assigns, forever all
of Borrower’s estate, right, title and interest, whether now or hereafter acquired, in and to the
Premises, together with the following described propeity, whether now or hereafter acquired (the
Premises, together with a security interest in and a lien enhe following described property being
hereinafter referred to collectively as the “Mortgaged Propertv”), all of which other property is
hereby pledged on a parity with the Premises and not secondarily:

(3  All buildings and other improvements of every kizid and description-now or
hereafter erected or placed thereon and all materials intended for construction,
reconstruction, alteration and repair of such improvements now or hcreaftar erected thereon,
all of which materials shall be deemed to be included within the Metgaged Property
immediately upon the delivery thereof to the Premises;

(b) All right, title and interest of Borrower, if any, including, without limitation,
any after-acquired title or reversion, in and to the beds of the ways, streets, avenues,
sidewalks and alleys adjoining the Premises;

c) Each and all of the tenements, hereditaments, easements, appurtenances,
passages, waters, water courses, riparian rights and any and all other rights, liberties and
privileges of the Premises or in any way now or hereafter appertaining thereto, including
homestead and any other claim at law or in equity, as well as any after-acquired title,
franchise or license and the reversions and remainders thereof;
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(d)  All leases now or hereafter on or affecting the Premises, whether written or
oral, and all agreements for use of the Premises, together with all rents, issues, deposits,
profits and other benefits now or hereafter arising from orin respect of the Premises accruing
and to accrue from the Premises and the avails thereof; :

(e) Al fixtures and personal property now or hereafter owned by Borrower and
attached to, contained in or used in connection with the Premises or the aforesaid
improvements thereon, including, without limitation, any and all air conditioners, antennae,
appliances, apparatus, awnings, basins, bathtubs, boilers, bookcases, cabinets, carpets,
coolers. curtains, dehumidifiers, disposals, doors, drapes, dryers, ducts, elevators, epgines,
equiptacnt, escalators, fans, fittings, floor coverings, furnaces, furnishings, furniture,
hardware; Tieaters, humidifiers, incinerators, inventory, lighting, machinery, motors, ovens,
pipes, pluribing, pumps, radiators, ranges, recreational facilities, refrigerators, screens,
security systenis. shades, shelving, sinks, sprinklers, stoves, toilets, ventilators, wall
coverings, washers, windows, window coverings, wiring and all renewals or replacements
thereof or articles 1n substitution therefor, whether or not the same be attached to such
improvements, it being-agiced that all such property owned by Borrower and placed on the
Premises or used in connecion with the operation or maintenance thereof shall, so far as
permitted by law, be deemed for the purpose of this Mortgage to be part of the real estate
constituting and located on the Piemises and covered by this Mortgage;

(f) All judgments, insurance proceeds, awards of damages and settlements which
may result from any damage to all or any por.ion of the Premises and the other Mortgaged
Property, or any part thereof, or to any rights agpurtenant thereto;

(g)  All compensation, awards, damages; Claims, rights of actions and proceeds
of or on account of (i) any damage or taking, pursuant ‘o the power of eminent domain, of
the Premises and the other Mortgaged Property or any part thiereof, (i) damage to all or any
portion of the Premises and the other Mortgaged Property by reason of the taking, pursuant
to the power of eminent domain, of all or any portion of the Premises and the other
Mortgaged Property or of other property, or (iii) the alteration of tiie grade of any street or
highway on or about the Premises and the other Mortgaged Property or any part thereof; and
except as otherwise provided herein, Lender is hereby authorized to collectard receive said
awards and proceeds and to give proper receipts and acquittances therefor and te-apply the
same toward the payment of the indebtedness and other sums secured hereby; (

(h)  Allcontract rights, general intangibles, actions and rights in action, including,.
without limitation, all rights to insurance proceeds and unearned premiums arising from or
relating to damage to the Premises or the other Mortgaged Property or any part thereof;

P
“

(i) All proceeds, products, replacements, additions, substitutions, renewals Eﬁd;_ “

accessions of and to the Premises or the other Mortgaged Property; B e
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() All building materials and goods which are procured or to be procured for use

on or in connection with the Mortgaged Property, whether or not such materials and goods
have been delivered to the Premises;

(k) Allplans, specifications, architectural renderings, drawings, licenses, permits,
soil test reports, other reports of examinations or analyses, contracts for services to be
rendered to Borrower, or otherwise in connection with the Mortgaged Property and all other
property, contracts, reports, proposals, and other materials now or hereafter existing in any
way relating to the Premises or the other Mortgaged Property or construction of additional
improvements thereto; and ;

b

0 The prdcecds from any sale, transfer, pledge or other disposition of any or all
of the foregoing described Mortgaged Property;

To have and to hsic the same unto Lender and its successors and assigns forever, for the
purposes and uses hereiri set forth together with all right to possession of the Premises after the
occurrence of any Default (as hieteinafter defined in Paragraph 4.01 hereof) hereunder subj ectonly
to the schedule of exceptions, if any, listed in the title insurance policy insuring Lender’s interest in
the Premises (collectively, “Permitted Encumbrances”); the Borrower hereby RELEASING AND
WAIVING all rights under and by virtue o the homestead exemption laws of the State where the
Premises are located. A

BORROWER REPRESENTS, WARFANTS AND COVENANTS, to Lender that
Borrower is lawfully seized of the Premises, that the larjais unencumbered except by the Permitted
Encumbrances, if any, and that it has good right, full poywer and lawful authority to convey and
mortgage the same, and that Borrower will warrant and foreer defend said parcels and the quiet and
peaceful possession of the same against the lawful claims of a'l persons whomsoever.

If and when the principal amount of the Note and all interest as prsvided thereunder has been
paid, and Borrower has satisfied all obligations thereunder and under the sther Loan Documents,
then this Mortgage shall be released at the cost of Borrower, but otherwise snall.r=main in full force
and effect.

I1I

GENERAL AGREEMENTS

301 Principal and Interest. Borrower shall pay or cause to be paid promptly when due
the principal and interest on the indebtedness evidenced by the Note at the times, at the variable rates
and in the manner provided in the Note, this Mortgage and the other Loan Documents. Any amount
not paid when due hereunder shall accrue interest at the Default Interest Rate (as defined in the
Note).
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3.02 Property Taxes. Borrower shall pay immediately, when first due and owing, all
general taxes, special taxes, special assessments, water charges, sewer charges, and any other charges
that may be asserted against the Mortgaged Property or any part thereof or interest therein, and
furnish to Lender duplicate receipts therefor within thirty (30) days after payment thereof. Borrower
may, in good faith and with reasonable diligence, contest the validity or amount of any such taxes
or assessments, provided that:

(a) such contest shall have the effect of preventing the collection of the tax or
assessment so contested and the sale or forfeiture of the Mortgaged Property or any part
thereof or interest therein to satisfy the same;

(k5. Borrower has notified Lender in writing of the intention of Borrower to
contest the same before any tax or assessment has been increased by any interest, penalties
or costs; and

(c}  Boriower has deposited with Lender, at such place as Lender may from time
to time in writing desigras¢, a sum of money or other security acceptable to Lender that is
sufficient, in Lender’s sole and absolute judgment, to pay in full such contested tax and
assessment and all penalties ani interest that might become due thereon, and shall keep on
deposit an amount sufficient, in Lender’s sole and absolute judgment, to pay in full such
contested tax and assessment, increasing such amount to cover additional penalties and
interest whenever, in Lender’s sole and :bsclute judgment, such increase is advisable. Upon
the consummation of such contest, and proviced there is no existing Default hereunder, any
excess funds held by Lender shall be returned to Borrower.

In the event Borrower fails to prosecute such ceniest in good faith and with reasonable
diligence, Lender may, at its option, apply the monies and liquida.e any securities deposited with
Lender in payment of, or on account of, such taxes and assessments, or any portion thereof then
unpaid, including all penalties and interest thereon. If the amount of the money and any such
security so deposited is insufficient for the payment in full of such taxes anz assessments, together
with all penalties and interest thereon, Borrower shall forthwith, upon demiand.cither deposit with
Lender a sum that, when added to such funds then on deposit, is sufficient to m2ke such payment
in full, or, if Lender has applied funds on deposit on account of such taxes and asse;sments,ﬁ restore
such deposit to an amount satisfactory to Lender. Provided no Default exists hereander, Lender
shall, if so requested in writing by Borrower, after final disposition of such contest and upon
Borrower’s delivery to Lender of an official bill for such taxes, apply the money so deposited in full
payment of such taxes and assessments or that part thereof then unpaid, together with all penalties
and interest thereon, and any excess security shall be returned to Borrower.

3.03 Tax Escrow. Borrower, to provide for the payment of real estate taxes and
assessments pertaining to the Premises, shall, simultaneously with Borrower’s monthly payments
of interest and principal to Lender, deposit monthly with Lender one-twelfth (1/12th) of one hundred
ten percent (110%) of the annual real estate taxes as reasonably estimated by Lender from time to
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time in such manner as Lender may prescribe so as to provide for the current year’s real estate tax
obligation. If the amount estimated to pay said taxes is not sufficient, Borrower shall pay the
difference within five (5) days following Lender’s demand therefor in writing. Should Borrower fail
to deposit sufficient amounts with Lender to pay such obligations, Lender may, but shall not be
obligated to, advance monies necessary to make up any deficiency in order to pay such obligations.
Any monies so advanced by Lender shall become so much additional indebtedness secured hereby
and shall become immediately due and payable with interest due thercon at the Default Interest Rate.
Lenderis not obligated to inquire into the validity or accuracy of the real estate tax obligations before
making payments of the same and nothing herein contained shall be construed as requiring Lender
t0 advance other monies for said purpose nor shall Lender incur any personal liability for anything
it may do oi 0wt to do hereunder. Itis agreed that all such payments made, at the option of Lender,
shall be (i) held“in trust by it without earnings for the payment of the real estate tax obligations;
(ii) carried in a tax account for the benefit of Borrower and withdrawn by Lender to pay the real
estate tax obligations; er (iii) credited to the unpaid balance of said indebtedness as received,
provided that Lender advar.ces upon this obligation sums sufficient to pay said items as the same
accrue and become payauie. If such items are held in trust or carried in a tax account for Borrower,
the same are hereby pledged tegeaier with any other account of Borrower, or any guarantor of the
indebtedness hereby, held by Lender o further secure the indebtedness secured hereby, and any
officer of Lender is authorized 1o/ withdraw the same and apply said sums as aforesaid.
Notwithstanding anything to the contrary soatained herein, in the event any amounts are held by
Lender pursuant to the terms of this Section 3.03, Lender shall either apply such amounts to real
estate taxes when due and payable, or, in the a'terrative, toward the principal balance of the Loan;
provided, if no Default is then occurring, such antotints shall be applied to said real estate taxes.

3.04 Payments by Lender. In the event of i Default hereunder, Lender is hereby
authorized to make or advance, in the place and stead of Puirower, any payment relating to taxes,
assessments, water and sewer charges, and other governmentz| charges, fines, impositions or liens
that may be asserted against the Mortgaged Property or any part <r=rgof, and may do so according
to any bill, statement or estimate procured from the appropriate pubiic office without inquiry 1nto
the accuracy thereof or into the validity of any tax, assessment, lien, sale, forfeiture or title or claim
relating thereto. In the event of a Default hereunder, Lender is further authorized to make or
advance, in the place and stead of Borrower, any payment relating to any appa.ent or threatened
adverse title, lien, statement of lien, encumbrance, claim, charge or payment, as well 2s take any and
all actions which Lender deems necessary or appropriate on Borrower’s behalf whenever.in Lender’s
sole and absolute judgment, such payments or actions seem necessary or desirable to pretect the full
security intended to be created by this Mortgage. In connection with any such advance, Lender is
further authorized, at its option, to obtain a continuation report of title or title insurance policy
prepared by a title insurance company of Lender’s choosing. All payments, costs and other expenses
incurred by Lender pursuant to this Paragraph 3.04, including without limitation reasonable
attorneys’ fees, expenses and court costs, shall constitute additional indebtedness secured hereby and
shall be repayable by Borrower upon demand with interest at the Default Interest Rate.
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(a) Hazard.

(i) Borrower agrees to maintain insurance against loss or damage to the
building and all improvements and betterments on the Mortgaged Property (“Loss”),
in such amounts and with such limits as Lender may require from time to time. The
coverage shall be on a replacement cost, agreed amount basis. Borrower must pay
promptly, when due, any premium on such insurance. All such insurance policies
and renewals thereof shall be written in companies having a Best’s rating of A- or
hetter. All such policies and renewals thereof (or binders evidencing the same) shall
be-delivered to Lender at least thirty (30) days before the expiration of the existing
policies and shall have attached thereto a standard mortgagee clause entitling Lender
to colicct.any and all proceeds payable under such insurance. The policy shall
contain a sveiver of subrogation in favor of the Lender. If more than one policy 18
written insufing the Mortgaged Property, this separate policy must also include a
standard mortgage clause and waiver of subrogation in favor of Lender. Intheevent
of a change in owreichip of the Mortgaged Property, or any portion thereof,
Borrower shall give immediate notice thereof to Lender.

(ii) In case of ary Loss in excess of Ten Thousand and No/100 Dollars
($10,000.00), Borrower shall immediately give Lender and the insurance companies
that have insured against such risks; notice of such Loss and Borrower is authorized,
with Lender’s prior written consent, which shall be granted in Lender’s reasonable
discretion, to settle and adjust any clair wnder insurance policies which insure
against such risks. Notwithstanding the foregaing, in the event of a total casualty or
in the event of a Default, or event or condition v hich with the giving of notide or the
passage of time would constitute a Default, shall hawe occurred hereunder or under
any of the other Loan Documents, Lender (or after enitLy of decree of foreclosure,
purchaser at the sale, or the decree creditor, as the case may be) is, subject to the
provisions hereof, hereby authorized to either: (1) settle, ad,ust ar compromise any
claim under any insurance policies and Lender shall act in its “eas onable discretion
without the consent of Borrower; or (2) allow Borrower tc soitie, adjust or
compromise any claims for Loss with the insurance company or COr ipunies on the
amount to be paid upon the Loss. In all cases Lender is authorized to collect and
receipt for any such insurance proceeds and the expenses incurred by Lender in the
adjustment and collection of insurance proceeds shall be such additional indebtedness
secured hereby and shall be reimbursed to Lender upon demand with interest thereon
at the Default Interest Rate or may be deducted by Lender from said insurance
proceeds prior to any other application thereof.

The insurance proceeds shall be made available to Borrower to repair and restore the
Mortgaged Property if, and only if, all of the following conditions are satisfied: >
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(A)  no Default shall have occurred hereunder or under any of the other
Loan Documents and is continuing;

(B) the insurance proceeds shall, in Lender’s reasonable judgment, be
sufficient to complete the repair and restoration of the buildings,
structures and other improvements on the Premises to an architectural
and economic unit of substantially the same character and the same
value as existed immediately prior to such casualty, or, if Lender shall
determine, in its reasonable discretion, that the insurance proceeds are
insufficient, Borrower shall have deposited with Lender the amount
of the deficiency in cash within fifteen (15) days after Lender’s
demand therefor;

(C)  after such repair or restoration, the Mortgaged Property shall, in
Lender’s reasonable judgment, adequately secure the outstanding
halance of the Loan; and

(D) the irsuiers do not deny liability to the insureds.

In all other cases, the insurance proceeds way, at the option of Lender, be applied in the reduction
of the indebtedness secured hereby, whethér due or not, in such order as Lender shall determine in
its reasonable discretion, or be held by Lendir and used to reimburse Borrower for the: cost of
rebuilding or restoring buildings or improvements; 01 the Premises. ‘

Notwithstanding anything herein to the contrary, in case of any Loss after foreclosure
proceedings have been instituted, all insurance proceeds shatl; at Lender’s option, be used to pay the
amount due in accordance with any decree of foreclosure! that may be entered in any such
proceedings, and the balance, if any, shall be paid to the owner oi tuz equity of redemption if said
owner shall then be entitled to the same, or as the court may otherwise direct. In case of the
foreclosure of this Mortgage, the court inits decree may provide that the rnortgagee’s clause attached
to each of said insurance policies may be cancelled and that the decree creditor may cause a new 10ss
clause to be attached to each of said policies making the loss thereunder payable. to said decree
creditor. Any foreclosure decree may further provide that in case of any one or ipote redemptions
made under said decree, each successive redemptor may cause the preceding loss claise attached to
each insurance policy to be cancelled and a new loss clause to be attached thereto, maxing the loss
thereunder payable to such redemptor. In the event of foreclosure sale, Lender is hereby authorized,
without the consent of Borrower, to assign any and all insurance policies to the purchaser at the sale,
or to take such other steps as Lender may deem advisable, to cause the interest of such purchaser to
be protected by any of the said insurance policies. :

Nothing contained in this Mortgage shall create any responsibility or obligation on Lender
to collect any amount owing on any insurance policy, to rebuild, repair or replace any damaged or
destroyed portion of the Mortgaged Property, or to perform any act hereunder.
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(iii)  Upon Borrower’s request, and provided all of the conditions of the
second paragraph of Paragraph 3.05(a)(ii) have been satisfied or upon Lender’s
election, to apply such insurance proceeds toward repairing, restoring, and rebuilding
such improvements, such insurance proceeds shall be made available therefor, by
Lender, or such other depositary designated by Lender, from time to time, to
Borrower or at Lender’s option directly to contractors, subcontractors, material
suppliers and other persons entitled to payment in accordance with and subject to
such conditions to disbursement as Lender may impose to ensure that the work is
fully completed in a good and workmanlike manner and paid for and that no liens or
claims arise by reason thereof, provided that Lender is furnished with evidence
reasonably satisfactory to Lender of the estimated cost of such repairs, restoration and
rébnilding and with architect’s and other certificates, waivers of lien, certificates,
coniractors’ sworn statements, and other evidence of the estimated cost thereof and
of paymients as Lender may require and approve in its sole and absolute disg:retion.
In additica fo the foregoing, if the estimated cost of the work exceeds ten (10%)
percent of the-original principal amount of the indebtedness secured hereby,
Borrower shall-aisu deliver to Lender for its prior approval evidence satisfactory to
Lender in its sole and absolute discretion that the appraised value of the Mortgaged
Property after such woik will not be less than its appraised value establisheh in the
appraisal delivered to Lender on or prior to the date hereof and all plans and
specifications for such repairs, restoration and rebuilding as Lender may require and
approve in its sole and absoluie discretion. No payment made prior to the final
completion of the work shall exceed “iinety (90%) percent of the value of the repair,
restoration or rebuilding work performied, from time to time, and at all times the
undisbursed balance of such proceeds reriziring in the custody or control of Lender
shall be, in Lender’s sole and absolute discretion, at least sufficient to pay for the cost
of completion of the work, free and clear of any liens. Lender may, at any time after
the occurrence of a Default hereunder, and inits soie and absolute discretion, procure
and substitute for any and all of the insurance policies 50 keld as aforesaid, such other
policies of insurance in such amounts and carried in such cempanies as Lender may
select. Lender may commingle any such funds held by it hereunder and shall not be
obligated to pay any interest with respect to any such funds held y-or on behalf of
Lender.

(b)  Liability. Borrower shall carry and maintain commercial general liability
insurance against bodily injury and property damage written with companies having a Best’s
rating of A- or better. Coverage shall be written on an occurrence form equivalent or better
than the occurrence form (CG0001) as published by the ISO with minimum limits of One
Million and No/100 Dollars ($1,000,000.00) each occurrence and Two Million and No/100
Dollars ($2,000,000.00) general aggregate. The policy shall name Lender as an additional
insured with respect to liability arising out of the Mortgaged Property. Certificates of
insurance showing Lender as additional insured, premiums prepaid, shall be deposited with
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Lender and shall contain provision for thirty (30) days notice to Lender prior to any
cancellation or non-rencwal except for ten (10) days notice for non-payment of premium.

(c) Builder’s Risk. Borrower shall obtain or shall cause to be obtained builder’s
risk insurance on a special perils basis for 100% of the insurable value of all construction
work in place orin progress from time to time insuring the Mortgaged Property and materials
in storage and while in transit. Insurance shall include Replacement Cost, Agreed Amount
coverage. Borrower shall deliver to Bank every three (3) months, insurance policies, or
certificates of insurance, evidencing increases in the total dollar coverage based upon
additional work in place on the Premises. '

(47, Flood Area. If the Premises are now or hereafter located in an area which has
been identiied by the Secretary of Housing and Urban Development as a flood hazard area
and in which ticed insurance has been made available under the National Flood Insurance
Act of 1968 (the“Act”), Borrower, at its sole cost and expense shall keep the Premises
insured by flood-iiisurance in an amount not less than the maximum limit of coverage
available under the Act.

(e) Other Insuratice: \Jpon Lender’s written request, Borrower at its sole costand
expense, shall, carry and maint:n or cause to carry and maintain such other insurance
coverage(s) as Lender may, in its reasonable discretion, deem necessary of appropriate in
such amounts, with such companies an¢ in such form as Lender deems satisfactory il its sole
and absolute discretion, all at Borrower’s solis expense. Each of the policies required under
all subparagraphs of this Paragraph 3.05 shallprovide that no cancellation thereof shall be
effective without thirty (30) days’ prior written native to Lender, and Borrower shall deliver
evidence of full payment of premiums at the Loan 2pening. |

3.06 Condemnation and Eminent Domain. Any and«' awards heretofore or hereafter
made or to be made to the present or any subsequent owner of the Mortgaged Property by any
governmental or other lawful authority for the taking, by condemnation or eminent domain, of all
or any part of the Mortgaged Property, (including any award from the Unitcd States government at
any time after the allowance of a claim therefor, the ascertainment of the amourt thereto, and the
issuance of a warrant for payment thereof), are hereby assigned by Borrower to iender, which
awards Lender is hereby authorized to negotiate, collect and receive from the (condemnation
authorities. Lender is hereby authorized to give appropriate receipts and acquittances therefor.
Borrower shall give Lender immediate notice of the actual or threatened commencement of any
condemnation or eminent domain proceedings of which it has knowledge affecting all or any part
of the Mortgaged Property (including severance of, consequential damage to or change in grade of
streets), and shall immediately deliver to Lender copies of any and all papers served in connection
with any such proceedings. Borrower further agrees to make, execute and deliver to Lender, frec and
clear of any encumbrance of any kind whatsoever, any and all further assignments and other
instruments deemed necessary by Lender for the purpose of validly and sufficiently assigning all
awards and other compensation heretofore, now and hereafter made to Borrower for any taking,
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either permanent or temporary, under any such proceeding. Any such award shall be applied toward
the indebtedness secured by this Mortgage or applied toward restoring the Mortgaged Property in
accordance with the provisions of and in the same manner as is provided for insurance proceeds in
Paragraph 3.05(a) hereof. Notwithstanding the foregoing, any expenses, including, without
limitation, reasonable attorneys’ fees and expenses, incurred by Lender in intervening in such action
or compromising and settling such action or claim, or collecting such proceeds, shall be reimbursed
to Lender first out of the proceeds.

3.07 Maintenance of Property. No portion of the Mortgaged Property shall be altered,
removed or demolished, severed, removed, sold or mortgaged, without the prior written consent of
Lender. In'tie event of the demolition or destruction in whole or in part of any of the fixtures,
chattels or ariiclez of personal property covered by this Mortgage or by any separate security
agreement executed 11 conjunction herewith, the same shall be replaced promptly by similar fixtures,
chattels and articles Of personal property at least equal in value, quality and condition to those
replaced, free from any otaer security interest therein, encumbrances thereon or reservation of title
thereto. Borrower shall, promntly repair, restore or rebuild any building or other improvement or
any part thereof now or hereafier situated on the Premises that may become damaged or be destroyed
whether or not proceeds of insuranc< aig available or sufficient for such purpose. Any such building
or other improvement or any part thereof shall be repaired, restored or rebuilt so as to be of at least
equal value and of substantially the sam¢ character as prior to such damage or destruction.

Except as contemplated in Paragraph 3.00 hereof, Borrower further agrees not to permit,
commit or suffer any waste, impairment or detesio'ation of the Mortgaged Property or Efmy part
thereof, to keep and maintain the Mortgaged Propetty and every part thereof in good repair and
condition, to effect such repairs as Lender may reasonablyi2quire, and, from time to time, to make
all necessary and proper replacements thereof and additiors thereto so that the Premises and such
buildings, other improvements, fixtures, chattels and articles of personal property will, at all times,
be in good condition, fit and proper for the respective purposes fur which they were originally
erected or installed.

3.08 Compliance with Laws. Borrower shall: (i) comply with; all statutes, ordinances,
regulations, rules, orders, decrees and other requirements relating to the Mortgaged Property, or any
part thereof, by any federal, state or local authority, including, without limitation, tie’a mericans with
Disabilities Act of 1990, and (i) observe and comply with all conditions and requirernrenis necessary
to preserve and extend any and all rights, licenses, permits (including, without limitation, zoning
variances, special exceptions, and nonconforming uses), privileges, franchises and concessjons that
are applicable to the Mortgaged Property or that have been granted to or contracted for by Borrower
in connection with any existing or presently contemplated use of the Mortgaged Property or.any part
thereof. Borrower shall not initiate or acquiesce in any changes to or termination of any of the
foregoing or of zoning design actions affecting the use of the Mortgaged Property or any part thereof
without the prior written consent of Lender.
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3.09 Liens and Transfers. Without Lender’s prior written consent, Borrower shall not,
directly or indirectly, create, suffer or permit to be created or filed or to remain against the
Mortgaged Property, or any part thereof, hereafter any mortgage lien or other lien, encumbrance or
charge on, pledge of, or conditional sale or other title retention agreement with respect to the
Mortgaged Property, whether superior or inferior to the lien of this Mortgage; provided, however,
that Borrower may, within ten (10) days after the filing thereof, contest in good faith by appropriate
legal or administrative proceedings any lien claim arising from any work performed, material
furnished or obligation incurred by Borrower upon furnishing Lender a bond issued by a company
approved by Lender in its reasonable discretion covering the lien claim, or an endorsement (0
Lender’s title.insurance policy insuring Lender’s interest in the Premises insuring over said lien
claim, eact'ii-form and substance satisfactory to Lender in its reasonable discretion, or such other
security and indesninification satisfactory to Lender, in its reasonable discretion, for the final payment
and discharge therzof. In the event Borrower hereafter creates, suffers or permits any superior or
ferior lien to be attackied to the Mortgaged Property or any part thereof without such consent or
without furnishing sectirity as aforesaid, Lender shall have the unqualified right, at its option, to
accelerate the maturity of the Note, causing the entire principal balance thereof and all interest
accrued thereon to be immediately due and payable.

If Borrower, without Lender s piior written consent, sells, leases, transfers, conveys, assigns,
pledges, hypothecates or otherwise disposes of the title to all or any portion of the Mortgaged
Property, whether by operation of law, voluntarily or otherwise, or any interest (beneficial or
otherwise) thereto, or enters into any agreemeiit to do any of the foregoing, Lender shall have the
unqualified right, at its option, to accelerate the mhalurity of the Note, causing the entire principal
balance, and accrued interest to be immediately dug‘and payable.

Any waiver by Lender of the provisions of this Paragraph 3.09 shall not be deemed to be
a waiver of the right of Lender in the future to insist upon stiict compliance with the provisions
hereof.

310 Subrogation to Prior Lienholder’s Rights. If the proceeds of the Loan secured
hereby or any part thereof, or any amount paid out or advanced by Lender-is used directly or
indirectly to pay off, discharge or satisfy, in whole or in part, any prior lien or encuinbrance upon the
Mortgaged Property or any part thereof, then Lender shall be subrogated to the righits of the holder
thereof in and to such other lien or encumbrance and any additional security held by such holder, and
shall have the benefit of the priority of the same.

311 Lender’s Dealings with Transferee. In the event of the sale or transfer, by operation
of law, voluntarily or otherwise, of all or any past of the Mortgaged Property, Lender shall be
authorized and empowered to deal with the vendee or transferee with regard to the Mortgaged
‘Property, the indebtedness secured hereby and any of the terms or conditions hereof as fully and to
the same extent as it might with Borrower, without in any way releasing or discharging Borrower
from its covenants hereunder, specifically including those contained in Paragraph 3.09 hereof, and
without waiving Lender’s right of acceleration pursuant to Paragraph 3.09 hereof. |
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3.12 Stamp Taxes. If at any time the United States government or any federal, state or
municipal governmental subdivision requires Internat Revenue or other documentary stamps, levies
or any tax on this Mortgage or on the Note, or requires payment of the United States Intcrest
Equalization Tax on any of the indebtedness secured hereby, then such indebtedness and all interest
accrued thereon shall be and become due and payable, at the election of the Lender, thirty (30) days
after the mailing by Lender of notice of such election to Borrower; provided, however, that such

election shall be unavailing, and this Mortgage and the Note shall be and remain in effect, if
Borrower may and does lawfully pay for such stamps or tax, including interest and penalties thereon,
to or on behalf of Lender. :

3.12" Change in Tax Laws. In the event of the enactment, after the date of this Moi'tgagc,
of any law of tlie state in which the Premises are located deducting from the value of the Premises,
for the purpose of faxation, the amount of any lien thereon, or imposing upon Lender the payment
of all or any part of th: t7.xes, assessments, charges or liens hereby required to be paid by Borrower,
or changing in any way the'1aws relating to the taxation of mortgages or debts secured by mortgages
or Borrower’s interest in th¢ Mortgaged Property, or the manner of collection of taxes, so as to affect
this Mortgage or the indebtedness sécured hereby or the holder thereof, then Borrower, upon demand
by Lender, shall pay such taxes, 2ssessments, charges or liens, or reimburse Lender therefor;
provided, however, that if, in the opinivn of counsel for Lender, it might be unlawful to require
Borrower to make such payment or the niakirg of such payment might result in the imposition of
interest beyond the maximum amount permited by law, then Lender may elect, by notice in writing
given to Borrower, to declare all of the indebt(dness secured hereby to become due and payable
thirty (30) days after the giving of such notice. Nothing contained in this Paragraph 3.13 shall be
construed as obligating Lender to pay any portion of Botrower’s federal, state or local income tax.

3.14 Inspection of Property. Borrower shall perzint Lender and its representatives and
agents to inspect the Mortgaged Property from time to time upoi rezsonable prior telephonic notice
during normal business hours and as frequently as Lender considers teasonable.

3.15 Inspection of Books and Records. Borrower shall keep-and maintain full and
correct books and records showing in detail the income and expenses of the Mortgaged Property and
after demand therefor by Lender shall permit Lender and its agents and represantatives to visit its
offices, discuss its financial affairs with its officers and independent public accountarts whether or
not any representative of Borrower is present and to examine such books and records and all
supporting vouchers and data, copies of any leases encumbering the Premises and such other
information as Lender may deem reasonably necessary or appropriate at any time and from time to
time on Lender’s request at Borrower’s offices, at the address hereinabove identified or at such other
location as may be reasonably requested by Lender.

3.16 Financial Information.

(a)  Upon Lender’s request, Borrower shall deliver, or cause to be delivered, to
Lender, within ninety (90) days after the end of each calendar year, (i) financial statements
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for the Mortgaged Property on a form approved by Lender setting forth the information
therein as of the immediately preceding calendar year, containing, among other things, a sales
progress reports for the Mortgaged Property, all certified to be true, complete and correct by
the persons or entities to which they apply and in detail as Lender may require, and
(ii) current financial statements for Borrower.

(b) Tax Returns and Other Information. Upon Lender’s request, Borrower shall
deliver, or cause to be delivered, to Lender, within thirty (30) days after filing, state and
federal income tax returns filed by Borrower and such other financial information as Lender
may reasonably request from time to time. Upon Lender’s request, Borrower shall also
deliver, or cause to be delivered, to Lender, on at least an annual basis and at such other
times as Lender shall request, copies of the most recent insurance bills for the Mortgaged
Property, copies of all real estate tax bills for the Mortgaged Property, and such other
information a¢ L.znder may reasonably request, each certified to be true, complete and correct
by the persons or satities to which they apply and in detail as Lender may require.

317 Acknowledgmerntai Debt. Borrower shall furnish from time to time, within ten (10)
days after Lender’s request, a writtcn statement, duly acknowledged, specifying the amount due
under the Note, this Mortgage and anyof the other Loan Documents and disclosing whether any
alleged offsets or defenses exist against the indebtedness secured hereby. -

318 Other Amounts Secured; Max'mum Indebtedness. Borrower acknowledges and
agrees that this Mortgage secures the entire princiral amount of the Note and interest accrued
thereon, regardless of whether any or all of the loah pinceeds are disbursed on or after the date
hereof, and regardless of whether the outstanding princip=i is repaid in whole or part and future
advances made at a later date, as well as any amounts owed ‘o Lender pursuant to Paragraphs 3.02
and 3.04 hereof, any and all litigation and other expenses puruantto Paragraphs 4.05 and 4.06
hereof and any other amounts as provided herein or in any of the otn<rLoan Documents, including,
without limitation, the payment of any and all loan commissions; setvice charges, liquidated
damages, expenses and advances due to or paid or incurred by Lender in cornnection with the Loan,
all in accordance with the Loan Documents. Under no circumstances, However, shall the total
indebtedness secured hereby exceed Twelve Million and No/100 Dollars ($12,002.200).

3.19 Declaration of Subordination. Atthe option of Lender, this Mortgage sh2ll become
subject and subordinate, in whole or in part (but not with respect to priority of entitlement to
insurance proceeds or any condemnation or eminent domain award) to any and all leases of all or any
part of the Mortgaged Property upon the execution by Lender and recording thereof, at any time
hereafter, in the appropriate official records of the county wherein the Premises are situated, of a
unilateral declaration to that effect. |

3.20 Releases. Lender, without notice and without regard to the consideration, if any, paid
therefor, and notwithstanding the existence at that time of any inferior liens thereon, may release
from the liens of Lender all or any part of the Mortgaged Property, or release from liability any

CHI81027.1 -14 -




- UNOFFICIAL COPY




UNOFFICIAL COPY.

105924328

person or entity obligated to repay any indebtedness secured hereby, without in any way affecting
the liability of any party pursuant to the Note, this Mortgage or any of the other Loan Documents,
including, without limitation, any guaranty given as additional security for the indebtedness secured
hereby, and without in any way affecting the priority of the lien of this Mortgage, and may agree with
any party liable therefor to extend the time for payment of any part or all of such indebtedness. Any
such agreement shall not in any way release or impair the lien created by this Mortgage or reduce
or modify the liability of any person or entity obligated personally to repay the indebtedness secured
hereby, but shall extend the lien hereof as against the title of all parties having any interest, subject
to the indebtedness secured hereby, in the Mortgaged Property.

3.21” Borrower’s Representations. Borrower hereby represents and covenants to Lender
that: ‘

(a) ( Rorrower is lawfully seized of the Mortgaged Property hereby mortgaged,
granted and convzyzd and has the right to mortgage, grant and convey the Mortgaged
Property, that the Mortgaged Property is unencumbered except by the Permltted
Encumbrances, if any, andhat Borrower will represent, warrant and defend gcnerally the
title to the Mortgaged Propérty, or any portion thereof, against any and all claims and
demands, subject only to the Permitted Encumbrances, if any.

()  Borrower (i) has the power and authority to own its propertics and to carry on
its business as now being conducted; axd (ii) is in compliance with all laws, regulations,
ordinances and orders of public authorities arplicable to him.

(¢)  The execution, delivery and perforirance of the Note, this Mortgage and the
other Loan Documents: (i) do not violate any provizion of any law, any order of any court
or agency of government or any indenture, agreement or hther instrument to which Borrower
is a party, or by which he or any portion of the Mortgaged Frepearty is bound; and (i) are not
in conflict with, nor will result in breach of, or constitute (with due notice or lapse of time)
a default under any indenture, agreement, or other instrument, or rzsult in the creation or
imposition of any lien, charge or encumbrance of any nature whatsoeyzz, upon any of his
property or assets, except as contemplated by the provisions of this Merfgage. ;

(d) The Note, this Mortgage and the other Loan Documents, when executed and
delivered by Borrower will constitute the legal, valid and binding obligations oi Borrower
and all other obligors named therein, if any, in accordance with their respective terms.

(¢)  All information, reports, papers, balance sheets, income tax returns,
statements of profit and loss, and data given to Lender or its agents and employees regarding
Borrower or any other party obligated under the terms of the Note, this Mortgage or any of
the other Loan Documents are accurate and correct in all material respects, and are complete
insofar as completeness may be necessary to give Lender a true and accurate knowledge of
the subject matter,
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(f) There is not now pending against or affecting Borrower or any other party
obligated under the terms of the Note, this Mortgage or any of the other Loan Documents,
nor, to the best of Borrower’s knowledge, is there threatened any action, suit or proceeding
at law, in equity or before any administrative agency which, if adversely determined, would
materially impair or affect the financial condition or operation of Borrower or the Mortgaged
Property.

3.22 Utilities. Borrower will pay all utility charges incurred in connection with the
Premises and all improvements thereon, and shall maintain all utility services now or hereafter
available for vse at the Premises.

3.23 ‘dazardous Waste. (a) Borrower represents, warrants, covenants and agrees that:

{i)(A) there are no Hazardous Substances (as hereinafter defined) at; upon,
over or under the Mortgaged Property, or, to the best of its knowledge, at, upon, over,
or under ihose narcels of real estate adjacent to the Mortgaged Propeﬁy, and
(B) during the pei14d of ownership of the Mortgaged Property by Borrower, ‘and to
the best of its knowledge, prior to Borrower’s acquisition of its interest therein, there
have not been any Hazerdous Substances at, upon, over or under the Property or, to
the best of its knowledge, 4t, apon, over or under those parcels of real estate adjacent
to the Mortgaged Property; ard ,

(ii)(A) the Mortgaged Prope tyis in compliance with all Environmental Laws
(as hereinafter defined); (B) Borrower :hal' comply with all Environmental Laws and
Environmental Permits (as hereinafter defiried); (C) Borrower shall require its tenants
and others operating on the Mortgaged Prope:ty to comply with Environmental Laws
and Environmental Permits; (D) Borrower shall provide Lender immediate notice of
any correspondence, notices, demands or communiczions of any nature whatsoever
received by any of Borrower or any guarantor relating to any aileged or actual
violation, or any investigation of any alleged or actual violation, of any
Environmental Law or relating to any alleged or actual prescr"e of Hazardous
Substances at, under, over or under the Mortgaged Property or adjasent real estate,
and to immediately provide Lender copies of any such correspordence, notices,
demands or communications which are in writing; and (E) Borrowez snall advise
Lender in writing as soon as any of Borrower or any guarantor becomes aware of any
condition or circumstance which makes any of Bomower’s representations or
warranties contained herein incomplete or inaccurate; and

(i)  all necessary Environmental Permits pertaining to the Mortgaged
Property have been obtained by the appropriate party, and all reports, notices and
other documents required under any Environmental Law in connection with the

Mortgaged Property have been filed; and
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(iv)  Neither Borrower nor any guarantor is a party to any litigation or
administrative proceeding arising under any Environmental Law in comnnection with
the Mortgaged Property or adjacent real estate, nor, to the best knowledge of
Borrower, is there any such litigation or proceeding contemplated or threatened; and

(v)  The Mortgaged Property is free from any judgment, decree, order or
citation related to or arising out of any Environmental Law. ;

In the event Lender reasonably determines that there is any evidence that any circumstance might
exist, whether or not described in any communication or notice to either Borrower or Lender
Borrower agtees, at its own expense and at the request of Lender, to permit an environmental audit
to be conducted by, Lender or an independent agent selected by Lender. This provision shall not
relieve Borrower fron‘ conducting its own environmental audits or taking any other steps necessary
to comply with any Eqvironmental Law or Environmental Permits. If there exists any uncorrected
violation of any Environimental Law or Environmental Permits or any condition which requires or
may require any cleanup, reinoval or other remedial action under any Environmental Law, and such
cleanup, removal or other remedial action is not completed within sixty (60) days from the date of
written notice from Lender to Borrower, the same shall, at the option of Lender constitute a Default
hereunder, without further notice or cuze period.

(b)  Borrowerhereby repiesents, warrants and certifies to Lender that: (i) there are
no above ground storage tanks (“ASTs") orunderground storage tanks (“USTs”) at, upon,
over or under the Mortgaged Property which are subject to the notification requirements
under Section 9002 of the Solid Waste Dispossi-Act, as amended (42 U.S.C. §6991); (ii)
there is no facility located on or at the Mortgaged Iriperty which is subject to the reporting
requirements of Section 312 of the Federal Emerger:cy Planning and Community Right to
Know Act of 1986, as amended, and the federal regulitions promulgated thereunder (42
U.S.C. §11022), as the term “facility” is defined in the Illincis Responsible Property Transfer
Law, as amended (Illinois Code Ann. 765 ILCS 9011 et. seq.), /ili) during the periods of
ownership of the Mortgaged Property by Borrower, and, to the best of his knowledge, prior
to Borrower’s acquisition of its interest therein, there have been no ASTs-or USTs at, upon,
over or under the Mortgaged Property, and (iv) Borrower will not cause.or aliow any ASTs
or USTs to be installed at, upon, over or under the Mortgaged Property.

(c) Borrower agrees (o indemnify, defend and hold harmless Lender and any and
all current, future or former officers, directors, employees, representatives and agents of
Lender from and against any and all Environmental Losses (as hereinafter defined) in any
way arising from: (i) any breach of any covenant, representation or warranty in this
Paragraph 3.23; (ii) any Environmental Liability (as hereinafter defined); (iii) any failure
to obtain or comply with any Environmental Permit; (iv) any Release (as hereinafter
defined); (v) any Management (as hereinafter defined); (vi) any Environmental Condition (as
hereinafter defined); (vii) the presence of any Hazardous Substance at any property other than
the Mortgaged Property in violation of Environmental Laws which is present due to either

b
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(A) any direct or indirect transportation whatsoever of a Hazardous Substance from the
Property, or by any of Borrower or any guarantor, to the property at which such Hazardous
Substance is present or (B) migration or other movement from the Mortgaged Property to
such other property of a Hazardous Substance Released at the Mortgaged Property, and
(viii) any Response (as hereinafter defined) arising out of or in connection with any of the
matters described in this Paragraph 3.23(c) as required by Environmental Laws. Any and
all amounts owed by Borrower to Lender under this Paragraph 3.23(c) shall constitute
additional indebtedness secured hereby.

(d)  The following definitions apply throughout this Mortgage:

(1) The term “Environmental Condition” shall mean the presence of any
Hazardous Substance at, upon, over, under or emanating from the Mortgaged
Propeity or any other real estate which constitute a violation of Environmental Laws.

iy The term “Environmental Laws” shall mean all federal, state, and
local laws, statutes, rules, regulations, ordinances, permits, guides, orders and
consent decrees relating to health, safety and environmental matters as now exist and
as may be enacted or zmended after the date hereof. Such laws and regulations
include, but are not limitéd te; the Resource Conservation and Recovery Act, 42
U.S.C. §6901 et seq., as amended; the Comprehensive Environmental Response,
Compensation and Liability Act,42 U.S.C. §9601 et seq., as amended (“CERCLA”);
the Toxic Substance Control Act, 15U.S.C. §2601 et seq., as amended, the Clean
Water Act 33 U.S.C. §1251 et seq., as axiended; the Clean Air Act, 42 U.S.C. §7401
et seq., as amended; federal, state and localerivironmental cleanup programs; federal,
state and local environmental lien programs;ite Occupational Safety and Health Act
of 1970, 29 U.S.C. §651 et seq., as amended (“OSHA™); and U.S. Department of
Transportation regulations applicable to the transportation of Hazardous Substances.

(iii) The term “Environmental Liability” 'shai! mean any and all
liabilities, whether fixed, absolute, or contingent, arising under-axy Environmental
Law or arising under or in connection with any Enviroamesal Permit or
Environmental Condition; any and all claims of any nature whatsgever by a third
party (including but not limited to governmental agencies) arising in any way under
any Environmental Law or arising under or in connection with any Environmental
Permit or Environmental Condition, including but not limited to demands for
environmental cleanup, investigation or corrective action; any and all Environmental
Losses incurred or sustained as a direct or indirect result of alleged or actual
violations of Environmental Laws or Environmental Permits; any and all alleged or
actual Environmental Conditions; any and all Releases; any and all Management; or
any and all Responses.
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(iv)  Theterms “Environmental Loss” or “Environmental Losses” shall
mean any and all costs, cxpenses and expenditures, including, without limitation,
court costs and reasonable attorneys’, experts’ and consultants’ fees and costs of
litigation or any other losses whatsoever, including, without limitation, costs and
expenses of investigation, cleanup, prevention of migration, monitoring, evaluating,
assessment, removal or remediation of Hazardous Substances whether or not such
costs or expenses are incurred in response to any governmental or third party action,
claim or directive; damages; punitive damages actually awarded; obligations;
deficiencies; liabilities, whether fixed, absolute, accrued, contingent or otherwise and
whether direct, primary or secondary, known or unknown; claims; encumbrances;
renalties; demands; assessments; and judgments.

(v)  The term “Environmental Permit” shall mean authorization by any
govertrnzntal entity to conduct activities governed in whole or in part by one or more
Environmenial Laws.

(vi)  Theierm “Hazardous Substance” shall mean hazardous substances,
hazardous wastes, hazaidous waste constituents, by-products, hazardous materials,
hazardous chemicals; exiremely hazardous substances, pesticides, oil and other
petroleum products and toxic substances, including, without limitation, asbestos and
PCBs, as those terms are defired pursuant to or encompassed by any Environmental
Law or by trade custom and usage

(vii) Theterms“Manage”, “Managed” or “Management” shall mean the
generation, handling, manufacturing, proccising, treatment, storing, use,’ reuse,
refinement, recycling, reclaiming, blendiig, burning, recovery, incineration,
accumulation, transportation, transfer, disposal, release or abandonment of any
Hazardous Substances, by any person at any propet?y fincluding but not limited to
facilities or properties other than the Mortgaged Prope:ty. as applicable), other than
the storage or use thereof in compliance with Environmentai Laws.

(viti) The terms “Release”, ‘Released” or “Releases™ shali iean any actual
or threatened spilling, leaking, pumping, pouring, emitting, emptyirg, discharging,
injecting, escaping, leaching, dumping or disposing of any Hazardous Su’ctance at,
upon, over or from the Mortgaged Property, any other real estate to which any
Hazardous Substance has migrated from the Mortgaged Property or any other real
estate whatsoever to which any Hazardous Substance has been transported from the
Mortgaged Property in violation of Environmental Laws.

(ix)  Theterms “Respond” or “Response” shall mean any action taken by
any person, whether or not in response to a governmental or third party action, claim
ot directive, to correct, remove, remediate, clean up, prevent migration of, monitor,
evaluate, investigate or assess, as appropriate, any Release of a Hazardous Substance,

-19-




UNOFFICIAL COPY




UNOFFICIAL COP Yosszzaz

Environmental Condition, Management or actual or alleged violation of an
Environmental Law or Environmental Permit.

()  Any provisions of this Mortgage to the contrary notwithstanding, the
representations, warranties, covenants, agreements and indemnification obligations contained
in this Paragraph 3.23 shall survive the foreclosure of the lien of this Mortgage by Lender
or a third party or the conveyance thereof by deed in licu of foreclosure and shall not be
limited to the amount of any deficiency in any foreclosure sale of the Mortgaged Property
and all indicia of termination of the relationship between Borrower and Lender, including,
but not limited to, the repayment of all amounts due under the Loan evidenced by the Note,
the eanczllation of the Note, satisfaction of any guaranty, and the release of this Mortgage.

3.24 Assignment of Rents. (a) As further security for the repayment of the Note, and any
amounts due pursuant to this Mortgage, Borrower does hereby scll, assign and transfer to Lender all
rents, leases, issues, deposits and profits now due and which may hereinafter become due under or
by reason of any lease or-any Jetting of, or any agreement for the use, sale, or occupancy of the
Premises or any portion thereo: {w#ither written or verbal), which may have been heretofore or may
hereafter be made or agreed to or wnich may be made or agreed to by Lender under the powers
herein granted, including without liriitation sale contracts, leases escrow and other agreements, it
being Borrower’s intention hereby to estatiiish an absolute transfer and assignment of all such leases,
contracts, escrows and agreements pertaining thereto (such leases, contracts, escrows and agreements
being collectively referred to hereinbelow as “agreements” and any such individual lease, contract,
escrow or other agreement being referred to hereinbzlow as an “agreement”), and all the avails
thereof, to Lender.

Subject to Subsection (¢) below, Borrower does hereby irrevocably appoint Lender as his true
and lawful attorney in his name and stead (with or without taking possession of the Premises) torent,
lease, let, or sell all or any portion of the Premises to any party or parties at such price and upon such
term as Lender in its sole and absolute discretion may determine, to exercise any and all rights
including rights of first refusal and options of Borrower to purchase anc ot'erwise acquire title to
all or any part of the Mortgaged Property, and to collect all of such rents, issues, dcposits, profits and
avails now due or that may hereafter become due under any and all of such agriewents or other
tenancies now or hereafier existing on the Premises, with the same rights and powers and subject to
the same immunitics, exoneration of liability and rights of recourse and indemnity as Lepder would
have upon taking possession of the Premises pursuant to the provisions set forth hereinoelow.

This assignment confers upon Lender a power coupled with an interest and it cannot be
revoked by Borrower.

(b)  Borrower represents and agrees that, without the prior written consent of the
Lender, no rent for right of future possession will be paid by any person in possession of any
portion of the Premises in excess of one installment thereof paid in advance and that no
payment of rents to become due for any portion of the Premises has been or will be waived,
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conceded, released, reduced, discounted, or otherwise discharged or compromised by
Borrower. Borrower agrees that he will not assign any of such rents, issues, profits, deposits
or avail.

(c)  Borrower further agrees to assign and transfer to Lender all future leases and
agreements pertaining to all or any portion of the Premises and to execute and deliver to
Lender, immediately upon demand of Lender, all such further assurances and assi gnments
pertaining to the Premises as Lender may from time to time require.

(d)  Borrower shall, at his own cost: (i) at all times perform and observe all of the
covenanis, conditions and agreements of the lessor under the terms of any or all leases or
similar‘agicements affecting all or any part of the Premises; (ii) at all times enforce and
secure the ge formance and observance of all of the material covenants, conditions and
agreements of the lessees under the terms of any or all of said leases or other agreements;
(iii) appear in and‘gzfend any action or other proceeding arising out of or in any manner
connected with said leases and other agreements, and to pay any and al! costs of Lender
incurred by reason of orin¢onnection with said proceedings, including, without limitation,
reasonable attorneys’ fees, expenses and court costs; and (iv) promptly furnish Lender with
copies of any notices of default vither sent or received by Borrower under the terms of or
pursuant to any of said leases or ¢thzragreements. ,

(e)  Although it is the intenion'of Borrower and Lender that the assignment,
including, without limitation, the powe: ¢f attorney appointment, contained in this
Paragraph 3.24 is a present assignment, it is <xpressly understood and agreed, anythmg
herein contained to the contrary notwithstanding, tiat Lender shall not exercise any of the
rights and powers conferred upon it herein unless anc-until a Default hereunder has occurred
hereunder.

() Subject to Subsection (e) above, Lender, in the cxercise of the rights and
powers conferred upon it herein, shall have full power to use aad anply the rents, issues,
deposits, profits and avails of the Premises to the payment of or on accovnt of the following,
in such order as Lender may, in its sole and absolute discretion determine. ‘

(1) operating expenses of the Premises (including without lirnitation all
costs of management, sale and leasing thereof, which shall include rcasonable
compensation to Lender and its agents, if management be delegated thereto,
reasonable attorneys’ fees, expenses and court costs, and lease or sale commissions
and other compensation and expenses of seeking and procuring tenants or purchasers
and entering into leases or sales), establishing any claims for damages, and premiums
on insurance authorized hereinabove;

(ii)  taxes, special assessments, water and sewer charges on the Premises
now due or that may hereafter become due;
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(iii)  any and all repairs, decorating, renewals, replacements, alterations,
additions, betterments and improvements of the Premises (including without
limitation the cost from time to time of installing or replacing personal property
therein, and of placing the Premises in such condition as will, in the sole and absolute
judgment of Lender, make them readily rentable or salable);

(iv)  any indebtedness secured hereby or any deficiency that may result
from any foreclosure sale pursuant thereto; and

(v)  anyremaining funds to Borrower or its successors or assigns, as their
iaterests and rights may appear.

(g7~ Borrower does further specifically authorize and instruct each and every
present and fultre lessee or purchaser of all or any portion of the Premises to pay all unpaid
rentals or deposits zgreed upon in any lease or agreement pertaining to the Premises to
Lender upon receipt of demand from Lender to pay the same without any further notice or
authorization by Borrowz<r;and Borrower hereby waives any rights or claims he may have
against any lessee by reason 0t such payments to Lender.

(h)  Lender shall not te obligated to perform or discharge, nor does it hereby
undertake to perform or discharge; any obligation, duty or liability under any lease or
agreement pertaining to the Premises, and Berrower shall and does hereby agree to indemnify
and hold Lender harmless from and against 4ny and all liability, loss and damage that Lender
may or might incur under any such lease ar-agreement or under or by reason of the
assignment thereof, as well as any and all claims a:id demands whatsoever which may be
asserted against Lender by reason of any alleged obligaiions or undertakings on Lender’s part
to perform or discharge any of the terms, covenants or ongitions contained in such leases
or agreements, except for those (i) arising out of the gross iizgiigence or wilful misconduct
of Lender, or (ii) arising following the date Lender takes posscssion of the Mortgaged
Property. Should Lender incur any such liability, loss or damage vnder any such lease or
agreement, or under or by reason of the assignment thereof, or in the defense of any claims
or demands relating thereto, Borrower shall reimburse Lender for the’amount thereof
(including, without limitation, rcasonable attorneys’ fees, expenses and.-court costs)
immediately upon demand. '

(i) Nothing herein contained shall be construed as making or constituting Lender
a “mortgagee in possession” in the absence of the taking of actual possession of the Premises
by Lender pursuant to the provisions set forth herein. In the exercise of the powers herein
granted Lender, no liability shall be asserted or enforced against Lender, all such liability
being expressly waived and released by Borrower.
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() Borrower may only enter new leases or amend, modify, terminate or cancel
any existing lease or waive any rights thereunder, or accept a voluntary surrender of any
lease, upon the prior written consent of Lender.

325 Security Agreement. (2) This Mortgage shall be deemed a “Security Agreement”
as defined in the Tllinois Uniform Commercial Code, and creates a security interest in favor of
Lender in all property including, without limitation, all personal property, fixtures and goods
affecting property either referred to or described herein or in any way connected with the use or
enjoyment of the Mortgaged Property. The remedies for any violation of the covenants, terms and
conditions of the agreements herein contained shall be as prescribed herein or by general law or, as
to such part'0f the security which is also reflected in any Financing Statement filed to perfect the
security interest Yicrein created, by the specific statutory consequences now or hereinafter enacted
and specified in thie iliinois Uniform Commercial Code, all at Lender’s sole election. Borrower and
Lender agree that the ‘1ling of such a Financing Statement in the records normally having to do with
personal property shall net be construed as in any way derogating from or impairing the intention
of the parties hereto that-cverything used in connection with the production of income from the
Premises or adapted for use thergjti or which is described or reflected in this Mortgage is, and at all
times and for all purposes and in all proseedings both legal or equitable shall be, regarded as part of
the real estate irrespective of whether (i) any such item is physically attached to the improvements,
(it} serial numbers are used for the better ‘dentification of certain equipment items capable of being
thus identified in a recital contained herein‘or in any list filed with Lender, or (iii) any such item is
referred to or reflected in any such Financing Stitenient so filed at any time. Similarly, the mention
in any such Financing Statement of (1) the rights i1 or the proceeds of any fire or hazard insurance
policy, or (2) any award in eminent domain procezdipgs for a taking or for loss of value, or
(3) Borrower’s interest as lessor in any present or future lsase or rights to income growing out of the
use or occupancy of the Mortgaged Property whether pursuziit to lease or otherwise, shall never be
construed as in any way altering any of the rights of Lender under th:s Mortgage or impugning the
priority of the Lender’s lien granted hereby or by any other recordex document, but such mention
in the Financing Statement is declared to be for the protection of the Lerder in the event any court
or judge shall at any time hold with respect to (1), (2) and (3) that not.ce f Lender’s priority of
interest to be effective against a particular class of persons, including, but not lipzited to, the Federal
Government and any subdivisions or entity of the Federal Government, must bz fried in the Mllinois
Uniform Commercial Code records.

(b) Borrower shall execute, acknowledge and deliver to Lender, witkin ten (10)
days after request by Lender, any and all security agreements, financing statements and any
other similar security instruments reasonably required by Lender, in form and of content
reasonably satisfactory to Lender, covering all property of any kind whatsoever owned by
Borrower that, in the reasonable opinion of Lender, is essential to the operation of the
Mortgaged Property and concerning which there may be any doubt whether title thereto has
been conveyed, or a security interest therein perfected, by this Mortgage under the laws of
the state in which the Premises are located. Borrower shall further execute, acknowledge and
deliver any financing statement, affidavit, continuation statement, certificate or other
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document as Lender may request in order to perfect, preserve, maintain, continue and extend
such security instruments. Borrower further agrees to pay to Lender all fees, costs and
expenses (including, without limitation, all reasonable attorneys’ fees and expenses ancj court
costs) incurred by Lender in connection with the preparation, execution, recording, filing and
refiling of any such document.

326 Fixture Financing Statement. From the date of its recording, this Mortgage shall
be effective as a fixture financing statement with respect to all goods constituting part of the
Mortgaged Property which are or are to become fixtures related to the real estate described herein.
For this purpose, the following information is set forth: |

2y, Name and Address of Debtor:

James E. Graca
166 East Westminster
Lake Forest, Illinois 60045

(b)  Name and Addruss of Secured Party:

Builders Bani:
225 North Lar alle Street
Chicago, IL 606( 1

(c)  This document covers goods which are or arc (o become fixtures.

3.27 Interest Laws. It being the intention of Leider and Borrower to comply with the
laws of the State of Illinois, it is agreed that notwithstanding dny provision to the contrary in the
Note, this Mortgage or any of the other Loan Documents, no such provision shall require the
payment or permit the collection of any amount (“Excess Interest”y 11 excess of the maximum
amount of interest permitted by law to be charged for the use or detention, or the forbearance in the
collection, of all or any portion of the indebtedness evidenced by the Note: If 2ny Excess Interest
is provided for, or is adjudicated to be provided for, in the Note, this Mortgags ot 2ny of the other
Loan Documents, then in such event: (a) the provisions of this Paragraph 3.27 shzli govern and
control; (b) neither Borrower nor any other party obligated under the terms of the Not= or any of the
other Loan Documents shall be obligated to pay any Excess Interest; (¢) any Excess interest that
Lender may have received hereunder shall, at the option of Lender, be (i) applied as a credit against
the then unpaid principal balance under the Note, accrued and unpaid interest thereon not to exceed
the maximum amount permitted by law, or both, (i) refunded to the payor thereof, or (iii) any
combination of the foregoing; (d) the Interest Rate (as that term is defined in the Note) shall be
subject Lo automatic reduction to the maximum lawful contract rate allowed under the applicable
usury laws of the aforesaid State, and the Note, this Mortgage and the other Loan Documents shall
be deemed to be automatically reformed and modified to reflect such reduction in the Interest Rate;
and (e) neither Borrower nor any other party obligated under the terms of the Note or any of the other
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Loan Documents shall have any action against Lender for any damages whatsoever arising out of the
payment or collection of any Excess Interest.

IV

DEFAULTS AND REMEDIES

4.01 Events Constituting Defaults. Each of the following events shall constitute a default
(a “Default”) nnder this Mortgage:

(2~ Failure of Borrower to pay when due any sum secured hereby, 1nc1udmg, but
not limited {0, any installment of principal or interest or both thereon;

(b)  Failure of Borrower to comply with any of the requirements of Par@graph
3.09; '

(c) Failure of Borrower to perform or observe any other covenant, warranty or
other provision contained ir this Mortgage and not otherwise covered in any of the other
provisions of this Paragraph 4.91; provided if such default is capable of being'cured,
Borrower shall have a period of thirty £30) days after the date on which written notice of the
nature of such failure is given by Lender to Borrower to cure such default; if any, provided,
however, that if the nature of the default is such that the same cannot reasonably be cured
within said thirty (30) day period, Borrower, shall not be deemed to be in default and
Borrower shall have an additional thirty (30} 4ays to cure such default if Borrower shall
within such thirty (30) day period commence sucii.<ure and thereafter diligently prosecute
the same to completion, ‘

(d)  Untruth or material deceptiveness or inaccurecy of any representation or
warranty contained in the Note, this Mortgage or any other Lean Document, or any writing
pertaining to the foregoing submitted to Lender by or on behalf of Borrower or any guarantor
of payment of the Note;

(¢)  Admission by Borrower or any guarantor of payment of the INote in writing,
including, without limitation, an answer or other pleading filed in any court, of such
Borrower's or any such guarantor’s insolvency or inability to pay its debts generally as they
fall due;

(3 Institution by Borrower or any guarantor of payment of the Note of
bankruptcy, insolvency, reorganization or arrangement proceedings of any kind under the
Federal Bankruptcy Code, whether as now existing or as hereafter amended, or any similar
debtors’ or creditors’ rights law, whether federal or state, now or hereafter existing, or the
making by Borrower or any guarantor of payment of the Note of a general assignment forthe
benefit of creditors;
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(g)  Institution of any proceedings described in Paragraph 4.01(f) against
Borrower or any guaranior of payment of the Note that are consented to by Borrower or any
guarantor of payment of the Note or are not dismissed, vacated, or stayed within sixty (60)
days after the filing thereof;

(h)  Appointment by any court of a receiver, trustee or liquidator of or for, or
assumption by any court of jurisdiction of, all or any part of the Mortgaged Property or all
or a major portion of the property of Borrower or any guarantor of payment of the Note if
such appointment or assumption is consented to by Borrower or any guarantor of payment
of the Note or if, within sixty (60) days after such appointment or assumption, such receiver,
trustée-or liquidator is not discharged or such jurisdiction is not relinquished, vacated or
stayed; ‘

(1) Declaration by any court or governmental agency of the bankruptcy or
insolvency of Borrower or any guarantor of payment of the Note;

)] The océureiice of any default or event of default under the terms of any of
the Loan Documents after th¢ expiration of the applicable notice and grace period, if any;

(k)  The death or adjudicated incompetency of Borrower or any guarantor of
payment of the Note; ‘

D A defauit under the Related Note;

(m)  Any material adverse change in the iinancial condition of Borrower which
causes Lender to reasonably deem itself to be insecrre. ,

4.02 Acceleration of Maturity. Upon the occurrence ofwany Default, at the election of
Lender, the entire principal balance then outstanding under the Note, togettier with all unpaid interest
accrued thereon and all other sums due from Borrower thereunder, under this Mortgage or any other
Loan Document shall become immediately due and payable with interesi-therson at the Default
Interest Rate. '

4.03 Foreclosure of Mortgage. Upon the occurrence of any Default, or.at-any time
thereafter, Lender may, at its option, proceed to foreclose the lien of this Mortgage by judicial
proceedings in accordance with the laws of the state in which the Premises are located and to
exercise any other remedies of Lender provided herein or in the other Loan Documents, or which
Lender may have at law or in equity. Any failure by Lender to exercise such option shall not
constitute a waiver of its right to exercise the same at any other time. '

4.04 Lender’s Continuing Options. The failure of Lender to declare a Dcfault or
exercise any one or more of its options to accelerate the maturity of the indebtedness secured hereby
and to foreclose the lien hereof following any Default as aforesaid, or to exercise any other option
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granted to Lender hereunder in any one or more instances, or the acceptance by Lender of pamal
payments of such indebtedness, shall neither constitute a waiver of any such Default or of Lender’s
options hereunder nor establish, extend or affect any grace period for payments due under the Note,
but such options shall remain continuously in force. Acceleration of maturity, once claimed
hereunder by Lender, may, at Lender’s option, be rescinded by written acknowledgment to that
effect by Lender and shall not affect Lender’s nght to accelerate maturity upon or after any future
Default. -

4.05 Litigation Expenses. In any proceeding to foreclose the lien of this Mortgage or
enforce any other remedy of Lender under the Note, this Mortgage, the other Loan Documents or in
any other proceeding whatsoever in connection with the Mortgaged Property in which Lender is
named as a pariy here shall be allowed and included, as additional indebtedness secured hereby in
the judgment or dérrez resulting therefrom, all reasonable expenses paid or incurred in connection
with such proceeding by or on behalf of Lender, including, without limitation, reasonable attorney’s
fees and expenses and Couty costs, appraiser’s fees, outlays for documentary evidence and expert
advice, stenographers’ chaiges, publication costs, survey costs, and costs (which may be estimated
as to items to be expended afterenicy of such judgment or decree) of procuring all abstracts of title,
title searches and examinations, titl< msurance policies and any similar data and assurances with
respect to title to the Premises as Leridzi may deem reasonably necessary, and any other expenses
and expenditures which may be paid or incusred by or on behalf of Lender and permitted by the IMF
Law (as such term is hereinafter defined in'Faragraph 4.09) to be included in the decree of sale,
either to prosecute or defend in such proceeding or to evidence to bidders at any sale pursuant to any
such decree the true condition of the title to or value of the Premises or the Mortgaged Property. All
expenses of the foregoing nature, and such expenses dspay be incurred in the protection of any of
the Mortgaged Property and the maintenance of the lien of :0is Mortgage thereon, including, without
limitation, the reasonable fees and expenses of, and court co5is incurred by, any attorney employed
by Lender in any litigation affecting the Note, this Mortgage or zny uf the other Loan Documents or
any of the Mortgaged Property, or in preparation for the comiriencement or defense of any
proceeding or threatened suit or proceeding in connection therewith, sitali be immediately due and
payable by Borrower with interest thereon at the Default Interest Rate. ‘

4.06 Performance by Lender. In the event of any Default, or in the event any action or
proceeding is instituted which materially affects, or threatens to materially affect, Lepder’s interest
in the Mortgaged Property, Lender may, but need not, make any payment or perform any act on
Borrower’s behalf in any form and manner deemed expedient by Lender, and Lender may, but need
not, make full or partial payments of principal or interest on prior encumbrances, if any; purchase,
discharge, compromise or settle any tax lien or other prior or junior lien or title or claim thereof;
redeem from any tax sale or forfeiture affecting the Mortgaged Property; or contest any. tax or
assessment thereon. All monies paid for any of the purposes authorized herein and all expenses paid
orincurred in connection therewith, including without limitation reasonable attorneys’ fees and court
costs, and any other monies advanced by Lender to protect the Mortgaged Property and the lien of
this Mortgage, shall be so much additional indebtedness secured hereby, and shall become
immediately due and payable by Borrower to Lender without notice and with interest thereon at the
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Default Interest Rate from the date an advance is made to and including the date the same is paid.
The action or inaction of Lender shall never be construed to be waiver of any right accruing to
Lender by reason of any default by Borrower. Lender shall not incur any personal liability because
of anything it may do or omit to do hereunder, nor shall any acts of Lender act as a waiver of
Lender’s right to accelerate the maturity of the indebtedness secured by this Mortgage or to proceed
to foreclose this Mortgage.

4.07 Right of Possession. In any case in which, under the provisions of this Mortgage,
Lender has a right to institute foreclosure proceedings, whether or not the entire principal sum
secured herebv becomes immediately due and payable as aforesaid, or whether before or after the
institution of proceedings to foreclose the lien hereof or before or after sale thereunder, Borrower
shall, forthwitk vpon demand of Lender, surrender to Lender, and Lender shall be entitled to take
actual possession o1, the Mortgaged Property or any part thereof, personally or by its agent or
attorneys, and Lender, i its discretion, may enter upon and take and maintain possession of all or
any part of the Mortgaged Property, together with all documents, books, records, papers and accounts
of Borrower or the then-owner of the Mortgaged Property relating thereto, and may exclude
Borrower, such owner and any agess and servants thereof wholly therefrom and may, as attorney-in-
fact or agent of Borrower or such owiiéz, or in its own name as Lender and under the powers.herein
granted:

(@)  hold, operate, manage and control all or any part of the Mortgaged Property
and conduct the business, if any, thereof, either personally or by its agents, with full power
to use such measures, whether legal or equitable, as in its discretion may be deemed proper
or necessary to enforce the payment or seculity of the rents, issues, deposits, profits and
avails of the Mortgaged Property, including, witheut iimitation, actions for recovery of rent,
and actions in forcible detainer, all without notice te-Horrower,

(b)  cancel or terminate any lease or sublease of 21i or any part of the Mortgaged
Property for any cause or on any ground that would entitle Bezrower to cancel the same;

(c) elect to disaffirm any lease or sublease of all or any part-of the Mortgaged
Property made subsequent to this Mortgage or subordinated to the lien Lereof, subject to the
terms of any subordination, non-disturbance and attornment then in effect;

(d)  extend or modify any then existing leases and make new leases of all or any
part of the Mortgaged Property, which extensions, modifications and new leases may provide
for terms to expire, or for options to lessees to extend or renew terms to expire, beyond the
maturity date of the Loan and the issuance of a deed or deeds to a purchaser or purchasers
at a foreclosure sale, it being understood and agreed that any such leases, and the options or
other such provisions to be contained therein, shall be binding upon Borrower, all persons
whose interests in the Mortgaged Property are subject to the lien hereof and the purchaser
or purchasers at any foreclosure sale, notwithstanding any redemption from sale, d1scharge

\
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of the indebtedness secured hereby, satisfaction of any foreclosure decree or issuance of any
certificate of sale or deed to any such purchaser; and

(¢)  make all necessary or proper repairs, decoration, renewals, replacements,
alterations, additions, betterments and improvements in connection with the Mortgaged
Property as may seem judicious to Lender, to insure and reinsure the Mortgaged Property and
all risks incidental to Lender’s possession, operation and management thereof, and to receive
all rents, issues, deposits, profits and avails therefrom. ‘

Without limiting the generality of the foregoing, Lender shall have all right, power, authority and
duties as proviced in the IMF Law. Nothing herein contained shall be construed as constituting
Lender as Mortgagee in possession in the absence of the actual taking of possession of the Premises.

4.08 Prioriiv.0f Payments. Any rents, issues, deposits, profits and avails of the Property
received by Lender after tzking possession of all or any part of the Mortgaged Property, or pursuant
to any assignment therecf t0 Lender under the provisions of this Mortgage shall be applied in
payment of or on account of the4cliowing, in such order as Lender or, in case of a receivership, as
the court, may in its sole and absolvie discretion determine: '

(a)  operating expenses of the Mortgaged Property (including, without limitation,
reasonable compensation to Lender; any receiver of the Mortgaged Property, any agent or
agents to whom management of the Nortgaged Property has been delegated, and also
including lease commissions and other compensation for and expenses of seeking and
procuring tenants and entering into leases, ¢stablishing claims for damages, if any, and
paying premiums on insurance hereinabove autherized);

(b)  taxes, special assessments, water and s¢wer charges now due or that may
hereafter become due on the Mortgaged Property, or that :nsy, become a lien thereon prior
to the lien of this Mortgage;

(¢)  anyandall repairs, decorating, renewals, replacements, alterations, additions,
betterments and improvements of the Mortgaged Property (including, witheutlimitation, the
cost, from time to time, of installing or replacing any personal property.insrein, and of
placing the Mortgaged Property in such condition as will, in the judgment of Lender or any
receiver thereof, make it readily rentable or salable);

(d)  any indebtedness secured by this Mortgage or any deficiency that may result
from any foreclosure sale pursuant hereto; and

) any remaining funds to Borrower or his successors or assigns, as their
interests and rights may appear. ‘
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409 Appointment of Receiver. Upon or at any time after the filing of any complaint to
foreclose the lien of this Mortgage, the court may appoint upon petition of Lender, and at Lender’s
sole option, a receiver of the Mortgaged Property pursuant to the Illinois Mortgage Foreclosure Law,
as amended (Illinois Compiled Statutes 735 ILCS 5/15-1001, et. seq.) (the “IMF Law”). Such
appointment may be made either before or after sale, without notice; without regard to the solvency
or insolvency, at the time of application for such receiver, of the person or persons, if any, liable for
the payment of the indebtedness secured hereby; without regard to the value of the Mortgaged
Property at such time and whether or not the same is then occupied as a homestead; without bond
being required of the applicant; and Lender hereunder or any employee or agent thereof may be
appointed as such receiver. Such receiver shall have all powers and duties prescribed by the IMF
Law, including the power to take possession, control and care of the Mortgaged Property and to
collect all rents, 7ssues, deposits, profits and avails thereof during the pendency of such foreclosure
suit and apply all i:0ids received toward the indebtedness secured by this Mortgage, and in the event
of a sale and a deficieticy, where Borrower has not waived its statutory rights of redemption,-during
the full statutory period ¢f redemption, as well as during any further times when Borrower or his
devisees, legatees, admisistrators, legal representatives, successors or assigns, except for the
intervention of such receiver, wouid be entitled to collect such rents, issues, deposits, profjts and
avails, and shall have all other powers that may be necessary or useful in such cases for the
protection, possession, control, managment and operation of the Mortgaged Property during the
whole of any such period. To the extent permitted by law, such receiver may extend or modify any
then existing leases and make new leases I the Mortgaged Property or any part thereof; which
extensions, modifications and new leases may provide for terms to expire, or for options to lessees
i extend or renew terms to expire, beyond the maturity date of the Loan, it being understood and
agreed that any such leases, and the options or other’sich provisions to be contained therein, shall
be binding upon Borrower and all persons whose interests i1 the Mortgaged Property are subject to
the lien hereof, and upon the purchaser or purchasers at any such foreclosure sale, notwithstanding
any redemption from sale, discharge of indebtedness, satisfaction of foreclosure decree or issuance
of certificate of sale or deed to any purchaser.

410 Foreclosure Sale. In the event of any foreclosure sale of the Mortgaged Property,
the same may be sold in one or more parcels. Lender may be the purchaser at any foreclosure sale
of the Mortgaged Property or any part thereof.

4.11 Application of Proceeds. The proceeds of any foreclosure sale of the Mortgaged
Property, or any part thereof, shall be distributed and applied in the following order of priority:
(a) on account of all costs and expenses incident to the foreclosure proceedings, including all such
items as are mentioned in Paragraphs 4.05 and 4.06 hereof; (b) all other items that, under the terms
of this Mortgage, constitute secured indebtedness additional to that evidenced by the Note, with
interest thereon at the Default Interest Rate; (c) all principal and interest, together with any
prepayment charge, remaining unpaid under the Note, in the order of priority specified by Lender
in its sole and absolute discretion; and (d) the balance, if any, to Borrower or his successors or
assigns, as their interests and rights may appear.
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412 Application of Deposits. In the event of any Default, Lender may, at its option,
without being required to do so, apply any monies or securities that constitute deposits made to or
held by Lender or any depositary pursuant to any of the provisions of this Mortgage toward payment
of any of Borrower’s obligations under the Note, this Mortgage or any of the other Loan Documents
in such order and manner as Lender may elect in its sole and absolute discretion. When the
indebtedness secured hereby has been fully paid, any remaining deposits shall be paid to Borrower
or to the then owner or owners of the Mortgaged Property. Such deposits are hereby pledged as
additional security for the prompt payment of the indebtedness evidenced by the Note and any other
indebtedness secured hereby and shall be held to be applied irrevocably by such depositary for the
purposes for which made hereunder and shall not be subject to the direction or control of Borrower.

4.13 JIrdemnification. Borrower will indemnify and hold Lender harmless from and
against any and aii liabilities, obligations, claims, damages, penalties, causes of action, costs and
expenses (including, without limitation, reasonable attorneys’ fees, expenses and court .costs)
incurred by or asserted agpinst Lender by reason of (a) the ownership of the Mortgaged Property or
any interest therein or receipt of any rents, issues, proceeds or profits therefrom; (b) any ac¢ident,
injury to or death of persons, orlegzof or damage to property occurring in, on or about the Premises
or any part thereof or on the adjoining sidewalks, curbs, adjacent parking areas or streets; (¢) any use,
nonuse or condition in, on or about tiie Premises or any part thereof or on the adjoining sidewalks,
curbs, adjacent parking areas or streets; (dy anyfailure on the part of Borrower to perform or comply
with any of the terms of this Mortgage; or (e} serformance of any labor or services or the furnishing
of any materials or other property in respect of the Piemises or any part thereof. Any amounts owed
to Lender by reason of this Paragraph 4.13 shall constitute additional indebtedness which is secured
by this Mortgage and shall become immediately due and payable upon demand therefor, and shall
bear interest at the Default Interest Rate from the date suzb ioss or damage is sustained by Lender
until paid. The obligations of Borrower under this Paragr=ph 4.13 shall survive any termination
or satisfaction of this Mortgage. The foregoing indemnification <hall pot apply to any liability which
results from the gross negligence or wilful misconduct of Lender o zity of Lender’s agents or arises
following the date Lender takes possession of the Premises. }

4.14 Waiver of Right of Redemption and Other Rights. To the feil-extent per}nitted
by law, Borrower agrees that he will not at any time or in any manner whatsoevertakeany advantage
of any stay, exemption or extension law or any so-called “Moratorium Law” now or at any time
hereafter in force, nor take any advantage of any law now or hereafter in force providing for the
valuation or appraisement of the Mortgaged Property, or any part thereof, prior to any saie thereof
to be made pursuant to any provisions herein contained, or to any decree, judgment or orderof any
court of competent jurisdiction; or after such sale claim or exercise any rights under any statute now
or hereafter in force to redeem the property so sold, or any part thereof, or relating to the marshalling
thereof, upon foreclosure sate or other enforcement hereof. To the full extent permitted by law,
Borrower hereby expressly waives any and all rights he may have to require that the Premises be sold
as separate tracts or units in the event of foreclosure. To the full extent permitted by law, Borrower
hereby expressly waives any and all rights of redemption under the IMF Law, on his own behalf, on
behalf of all persons claiming or having an interest (direct or indirect) by, through or under Borrower
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and on behalf of each and every person acquiring any interest in or title to the Premises subsequent
to the date hereof, it being the intent hereof that any and all such rights of redemption of Borrower
and such other persons, are and shall be deemed to be hereby waived to the full extent permitted by
applicable taw. To the full extent permitted by law, Borrower agrees that he will not, by invoking
or utilizing any applicable law or laws or otherwise, hinder, delay or impede the exercise of any
right, power or remedy herein or otherwise granted or delegated to Lender, but will permit the
exercise of every such right, power and remedy as though no such Jaw or laws have been or will have
been made or enacted. To the full extent permitted by law, Borrower hereby agrees that no:action
for the enforcement of the lien or any provision hereof shall be subject to any defense which would
not be good and valid in an action at law upon the Note. Borrower acknowledges that the Premises
do not constituie agricultural real estate as defined in Section 5/15-1201 of the IMF Law or
residential real’esiate as defined in Section 5/15-1219 of the IMF Law.

Vv
MISCELLANEOUS

5.01 Notices. Any notice:na: Lender or Borrower may desire or be required to give to the
other hereunder shall be deemed giver (i) upon receipt when delivered or if sent by nationally
recognized overnight air courier, or (i} twc (2) business days after being deposited in the United
States certified mail, return receipt requested, properly addressed to the party, at the address of such
party set forth below, or at such other address, ac the party to whom notice is to be given has
specified by notice hereunder to the party seeking o give such notice: :

To the Botrrower: James E. Graca
166 East Wes!niinster
Lake Forest, llinois 60045

with a copy to: Michael Aretos, Esq.
121 South Wilke
Suite 500
Arlington Heights, Illinois 60003

To Lender: Builders Bank
225 North LaSalle Street
Chicago, IL 60601
Attention: Michael C. Winter

with a copy to: Duane Morris LLP '
227 West Monroe, Suite 3400
Chicago, lilinois 60606
Attention: Daniel Kohn, Esq.
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Except as otherwise specifically required herein, notice of the exercise of any right or option granted
to Lender by this Mortgage is not required to be given.

502 Time of Essence. It is specifically agreed that time is of the essence of this
Mortgage.

5.03 Covenants Run with Land. All of the covenants of this Mortgage shall run with the
land constituting the Premises.

5.04 _Governing Law; Litigation. The place of the location of the Mortgaged Property
being the Staie bf Hllinois, this Mortgage shall be construed and enforced according to the laws of
that State. To {necxtent that this Mortgage may operate as a security agreement under the Uniform
Commercial Code iender shall have all rights and remedies conferred therein for the benefit of a
secured party, as suck i=rm is defined therein. TO THE MAXIMUM EXTENT PERMITTED BY

" LAW, BORROWER HEPEBY AGREES THAT ALL ACTIONS OR PROCEEDINGS ARISING
IN CONNECTION WITH THIS MORTGAGE SHALL BE TRIED AND DETERMINED ONLY
IN THE STATE OR FEDERAL COURT LOCATED IN THE COUNTY OF COOK, STATE OF
ILLINOIS. TO THE MAXIMUM ©XTENT PERMITTED BY LAW, BORROWER HEREBY
EXPRESSLY WAIVES ANY RIGIIT IT MAY HAVE TO ASSERT THE DOCTRINE OF
FORUM_NON_CONVENIENS OR TO) OBJECT TO VENUE TO THE EXTENT ANY
PROCEEDING IS BROUGHT IN ACCORIDANCE WITH THIS PARAGRAPH 5.04.

505 Rights and Remedies Cumulative. = All rights and remedies set forth in this
Mortgage are cumulative, and the holder of the Note'anid of every other obligation secured hereby
may recover judgment hereon, issue execution therefor,ard resort to every other right or remedy
available at law or in equity, without first exhausting and witsiout affecting or impairing the security
of any right or remedy afforded hereby.

5.06 Severability. If any provision of this Mortgage or any paiagraph, sentence, clause,
phrase or word, or the application thereof, is held invalid in any circumstance, the validity of the
remainder of this Mortgage shall be construed as if such invalid part were neverincluded herein.

507 Non-Waiver. Unless expressly provided in this Mortgage to the contia:y, no consent
or waiver, whether express or implied, by any interested party referred to herein to or'of 2ny breach
or default by any other interested party referred to herein regarding the performance by such party
of any obligations contained herein shall be deemed a consent to or waiver of the party of any
obligations contained herein or shall be deemed a consent to or waiver of the performance by such
party of any other obligations hereunder or the performance by any other interested party referred
to herein of the same, or of any other, obligations hereunder.

5.08 Headings. The headings of sections and paragraphs in this Mortgage are for
convenience or reference only and shall not be construed in any way to limit or define the content,
scope or intent of the provisions hereof.
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509 Grammar, As used in this Mortgage, the singular shall include the plural, and
masculine, feminine and neuter pronouns shall be fully interchangeable, where the context so
requires. Whenever the words “including”, “include” or includes” are used in this Mortgage, they
should be interpreted in a non-exclusive manner as though the words “, without limitation,”
immediately followed the same. '

5.10 Successors and Assigns. This Mortgage and all provisions hereof shall be binding
upon Borrower, his successors, assigns, legal representatives and all other persons or entities
claiming under or through Borrower, and the word “Borrower,” when used herein, shall include all
such persons and entities and any others liable for the payment of the indebtedness secured hereby
or any part 4tereof, whether or not they have executed the Note or this Mortgage. The word
“Lender,” whe: sed herein, shall include Lender’s successors, assigns and legal representatnves
including all othei hoiders, from time to time, of the Note.

5.11 No Joini Veature. Borrower and Lender acknowledge and agree that under no
circumstances shall Lender e deemed to be a partner or joint venturer with Borrower, including,
without limitation, by virtue of ite' pzcoming a mortgagee in possession or exercising any of its rights
pursuant to this Mortgage or pursuarit to any of the other Loan Documents, or otherwise.

5.12 Additional Fees.

(a) Borrower agrees to pay or deraand all of the out-of-pocket costs and expenses
of Lender (including, without limitation, th¢ reasonable fees and out-of-pocket expenses of
Lender’s counsel) in connection with the preparziian, negotiation, execution and delivery of
the Note, this Mortgage, any of the other Loan Dscuments and all other instruments or
documents provided for herein or delivered or to be'delivered hereunder or in connection
herewith.

(b) The reasonable costs and expenses which Lende: 1pcurs in any manner or way
with respect to the following shall be part of the indebtedness securcd hereby, payable by
Borrower on demand if at any time after the date of this Mortgage Lender: (i) employs
counsel for advice or other representation (A) with respect to the amendmens ax enforcement
of the Note, this Mortgage or any of the other Loan Documents, {B) to represent Lender in
any work-out or any type of restructuring of the Loan, or any litigation, contest, dispute, suit
or proceeding or to commence, defend or intervene or to take any other action in or with
respect to any litigation, contest, dispute, suit or proceeding (whether instituted by the
Lender, Borrower or any other person or entity) in any way or respect relating to the Note,
this Mortgage, any of the other Loan Documents, Borrower’s affairs or any collateral
securing the indebtedness secured hereby or (C) to enforce any of the rights of Lender with
respect to Borrower; and/or (i1) seeks to enforce or enforces any of the rights and remedies
of Lender with respect to Borrower. Without limiting the generality of the foregoing, such
expenses, costs, charges and fees include: reasonable fees, costs and expenses of attorneys,

]
v
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accountants and consultants; court costs and expenses; court reporter fees, costs and
expenses; long distance telephone charges; and telegram and telecopier charges.

5.13 Compliance with the Illinois Mortgage Foreclosure Law.

()  Intheevent thatany provision in this Mortgage shall be inconsistent with any
provisions of the IMF Law, the provision of the IMF Law shall take precedence over the
provisions of this Mortgage, but shall not invalidate or render unenforceable any other
provision of this Mortgage that can be construed in a manner consistent with the IMF Law.

(5}  Borrower and Lender shall have the benefit of all of the provisions of the IMF
Law, ircl:ding all amendments thereto which may become effective from time to time after
the date her=0f. In the event any provision of the IMF Law which is specifically referred to
herein may be repealed, Lender shall have the benefit of such provision as most recently
existing prior to gdch repeal, as though the same were incorporated herein by express
reference.

(c)  Ifany provisionaf this Mortgage shall grant to Lender any rights or remedies
upon default of Borrower wixich-are more limited than the rights that would otherwise be
vested in Lender under the IMF Law in the absence of said provision, Lender shall be vested
with the rights granted in the IMF Law to the full extent permitted by law.

(d)  Without limiting the generxiity of the foregoing, all expenses incurred by
Lender to the extent reimbursable under any previsions of the IMF Law, whether iﬁcurred
before or after any decree or judgment of foreclssure shall be added to the indebtedness
hereby secured or by the judgment of foreclosure. ‘
t
514 Recapture. To the extent Lender receives any payrie«t by or on behalf of Borrower,
which payment or any part thereof is subsequently invalidated, diciared to be fraudulent or
preferential, set aside or required to be repaid to Borrower or its respective estate, trustee, receiver,
custodian or any other party under any bankruptcy law, state or federal law, commen law or equitable
cause, then to the extent of such payment or repayment, the obligation or part thereei2vhich has been
paid, reduced or satisfied by the amount so repaid shall be reinstated by the amouri 50 repaid and
shall be included within the indebtedness hereby secured as of the date such ini‘ia: payment,
reduction or satisfaction occurred.

5.15 No Lien Management Agreements. Borrower shall include a “no lien” provision
in any property management agreement hereafter entered into by Borrower with a property manager
for the Mortgaged Property, whereby the property manager waives and releases any and all
mechanics’ lien rights that the property manager, or anyone claiming through or under the property
manager, may have pursuant to 770 ILCS 60/1. Such property management agreement containing
such “no lien” provision or a short form thereof shall, at Lender’s request, be recorded with the
Recorder of Deeds of Cook County, Illinois, as appropriate. "
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5.16 Deed in Trust. If title to the Mortgaged Property or any part thereof is now or
hereafter becomes vested in a trustee, any prohibition or restriction contained herein against the
creation of any lien on the Mortgaged Property shall be construed as a similar prohibition or
restriction against the creation of any lien on or security interest in the beneficial interest of such
trust.

517 JURY WAIVER. TO THE MAXIMUM EXTENT PERMITTED BY LAW,
EACH OF BORROWER AND LENDER HEREBY EXPRESSLY WAIVES ANY RIGHT TO
TRIAL BY JURY OF ANY ACTION, CAUSE OF ACTION, CLAIM, DEMAND, OR
PROCEEDING ARISING UNDER OR WITH RESPECT TO THIS MORTGAGE, OR IN
ANY WAY.CONNECTED WITH, RELATED TO, OR INCIDENTAL TO THE DEALINGS
OF BORROV/FX AND LENDER WITH RESPECT TO THIS MORTGAGE, OR THE
TRANSACTIONS KELATED HERETO, INEACH CASE WHETHER NOW EXISTING OR
HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT, TORT, OR
OTHERWISE. TO 1K MAXIMUM EXTENT PERMITTED BY LAW, EACH OF
BORROWER AND LENL R HEREBY AGREES THAT ANY SUCH ACTION, CAUSE OF
ACTION, CLAIM, DEMAND CR PROCEEDING SHALL BE DECIDED BY A COURT
TRIAL WITHOUT A JURY AND'1i{AT BORROWER OR LENDER MAY FILE A COPY
OF THIS MORTGAGE WITH ANY,COURT OR OTHER TRIBUNAL AS WRITTEN
EVIDENCE OF THE CONSENT OF £ACH OF BORROWER AND LENDER TO THE
WAIVER OF ITS RIGHT TO TRIAL B¥ jURY. :

IN WITNESS WHEREOF, Borrower has executed this Mortgage as of the date and year
first above written. ’

ﬂm;gz/' e

MES E. (RACA
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sTATE OF _ Jlinevss 10592232
) SS.

COUNTY OF_(get—__)

I _M& Sef{ﬁﬂ , a Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTIFY that James E. Graca, personally known to me to be the same
person whose name is subscribed to the foregoing instrument, appeared before me this day in person
and acknowledged that he has signed and delivered the said instrument as his free and voluntary act
as aforesaid, for the uses and purposes therein set forth.

GIVEN under my hand and notarial seal this?& day of June, 2001.

Dheniae Selu

Notary Public ?’ )
My commission expires: ol

id
OFFICIAL SEAL
THERESA SQL'S

NOTARY PUBLIC, STATE OF (LY« IS
'MY COMMISSION EXPIRES: 08/1 /0" A
VEAAAAAARAAY S
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EXHIBIT “A” ,
10592242
LEGAL DESCRIPTION

Lot 4 (except the Westerly 19.7 Feet thereof) and Lot 5 in H.M. Hobart’s Subdivision of Lot:s 15to
19, Inclusive, and the alley Southwest of and adjoining Lots 17, 18 and 19 in Subdivison of Blocks
1 and 2 of Qutlot "A" in Wrightwood, being a Subdivision of the Southwest 1/4 of Section 28,
Township 40 North, Range 14, East of the Third Principal Meridian, in Cook County, Illinois.

P.LN. No.
14-28-318-021-0200
Common Address:

503 Wrightwood Avenue

Chicago, llinois 60614

The East 15.3 Feet of Lot 3 and the Wester'y.19.7 Feet of Lot 4 in H.M. Hobart’s Subdivision of
Lots 15 to 19, Inclusive, and the alley Southwest of and adjoining Lots 17, 18 and 19 in Subdivison
of Blocks 1 and 2 of Qutlot "A" of Wrightwood, a Subdivision of the Southwest 1/4 of Section 28,
Township 40 North, Range 14 East of the Third Priniipal Meridian, in Cook County, Illinois.

P.I.N. No.
14-28-318-020-0000

Common Address:

509 Wrightwood Avenue
Chicago, Illinois 60614
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