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MORTGAGE ASSIGNMENT Ui RENTS AND SECURITY AGREEMENT %LP

THIS MORTGAGE, ASSIGNMENT OF KENTS AND SECURITY AGREEMENT
(“Mortgage”) dated as of the 27" day of June, 2001, is midz by HOFFMAN ESTATES
DEVELOPMENT VENTURE LIMITED PARTNERSH.P en Illinois limited partnership
(“HEDVLP”), and HOFFMAN ESTATES DEVELOPMENT v ENTURE, INC,, an Illinois
corporation (“HEDVT”) (HEDVLP and HEDVI are hereafter coll<ctively referred to as
“Mortgagor”), to and for the benefit of COLE TAYLOR BANK, ax Linois banking association,

and its successors and assigns (“Mortgagee”). -

WITNESSETH

WHEREAS, HEDVLP is leasing from HEDVI certain real estate located in Ccol? County,
Ilinois and described on Exhibit A attached hereto (“Real Estate”) pursuant to a Ground Lease
between HEDVLP, as lessee, and HEDVI, as lessor, dated March 1, 1993 a memorandum of
which was recorded on March 10, 1993 in the Office of the Rccorder of Deeds of Cook County,
Illinois as Document No. 93181679, leasing and demising the Real Estate for a term of twenty
(20) years , as the Ground Lease may heretofore or hereafter may have been or may be amended

(“L ease”);

WHEREAS, pursuant to the terms and provisions contained in that certain Loan and
Security Agreement of even date herewith executed by Mortgagor and Mortgagee (said Loan and
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Security Agreement, as the same ma!y from time to time be amended, is hereinafter referred to as
the “Loan Agreement”), Mortgagor has executed and delivered to Mortgagee that certain
Promissory Note of even date herewith in the principal amount of Five Million One Hundred
Thousand and No/100 Dollars ($5,100,000.00) made by Mortgagor and payable to Mortgagee
(said Promissory Note and any and all extensions and renewals thereof, amendments thereto and
substitutions or replacements therefor is referred to herein as the “Note”), pursuant to which
Mortgagor promises to pay said principal sum (or so much thereof as may be outstanding at the
maturity thereof) on or before July 1, 2006, together with interest on the balance of principal from
time to time outstanding and unpaid thereon at the rate and at the times specified in the Note,
which Note evidences the loan (the “Loan”) made to Mortgagor by Mortgagee;

NC+_THEREFORE, to secure (i) the payment when and as due and payable of the
principal of asid interest on the Note or so much thereof as may be advanced from time to time
thereunder or uid< or pursuant to the Loan Agreement; (ii) the payment of all other indebtedness
which this Mortgage & its terms secures; and (iii) the performance and observance of the
covenants and agreements contained in this Mortgage, the Loan Agreement, the Note and any
other instrument or docuriént securing the Note (all of such indebtedness, obligations and
fiabilities identified in (i), (ii) and 4ii) above being hereinafter referred to as the “indebtedness
hereby secured”), HEDVI does hersby GRANT, SELL, CONVEY, MORTGAGE and ASSIGN
unto Mortgagee, its successors anc 2s=igns, the Real Estate and HEDVLP does hereby GRANT,
SELL, CONVEY, MORTGAGE and A5SIGN to Mortgagee, its successors and assigns, the
leasehold estate, including any extensions, =iewals and modifications thereof created by and all
right, title and interest of HEDVLP as holder ¢t tiie lessee’s interest in and under the Lease
(“Leaschold Estate™); each hereby granting a secviiiy interest in all and singular the properties,
rights, interests and privileges described below, all ¢« same being collectively referred to herein as
the “Mortgaged Premises™: ‘

A The Real Estate;

B. All buildings and imbrovements of every kind and dessiirtion heretofore or
hereafter erected or placed on the Real Estate and all fixtures, machine!y, apparatus, equipment,
fittings and articles of personal property of every kind and nature whatsoever now or hereafter
attached to or contained in or used in connection with the Real Estate and th buildings and
improvements now or hereafter located thereon and the operation, maintenance 4’ protection
thereof, including, without limitation, all machinery, motors, fittings, radiators, awirays, shades,
screens, all gas, coal, steam, electric, oil and other heating, cooking, power and lightirg upparatus
and fixtures, all fire prevention and extinguishing equipment and apparatus, all cooling and
ventilating apparatus and systems, all plumbing, incinerating, sprinkler equipment and fixtures, all

elevators and escalators, all communication and electronic monitoring equipment, all window and q:
structural cleaning rigs and all other machinery and other equipment of every nature and fixtures E:
and appurtenances thereto and all items of furniture, appliances, draperies, carpets, other de)
furnishings, equipment and personal property used or useful in the operation, maintenance and R
protection of the Real Estate and the buildings and improvements now or hereafter located i,l{.?
thereon and all renewals or replacements thereof or articles in substitution therefor, whether or —

not the same are or shall be attached to said buildings or improvements in any manner; it being
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|
mutually agreed, intended and declared that all the aforesaid property shall, so far as permitted by
law, be deemed to form a part and parcel of the Real Estate and for the purpose of this Mortgage
to be Real Estate and covered by this Mortgage; and as to the balance of the property aforesaid,
this Mortgage is hereby deemed to be as well a Security Agreement under the provisions of the
Uniform Commercial Code of the State of Illinois as presently or hereafter in effect, or as in effect
from time to time (the “Code”) for the purpose of creating hereby a security interest in said
property, which is hereby granted by Mortgagor as debtor to Mortgagee as secured party,
securing the indebtedness hereby secured. The addresses of Mortgagor (debtor) and Mortgagee
(secured party) appear at the beginning hereof,

C. Al right, title and interest of Mortgagor now owned or hereafter acquired in and

to all and stiqular the estates, tenements, hereditaments, pnvﬂeges easements, licenses,
franchises, appurtenances and rights belonging or in any wise appertaining to the Real Estate, the
Leasehold Estate ¢=d the buildings and improvements now or hereafter located hereon and the
reversions, rents, issl;e$, revenues and profits thereof, including all interest of Mortgagor in all
rents, issues and profits of the aforementioned property and all rents, issues, profits, revenues,
royalties, bonuses, rights 22 benefits due, payable or accruing (including all deposits of money as
advance rent or for security) tncer any and all leases, and all credits, deposits, privileges, rights,
options to renew, extend and any othicr options or rights of Mortgagor under all leases and
renewals thereof or under any contracts-or options for the sale of all or any part of said property
(including during any period allowed by 1=+ for the redemption of said property after any
foreclosure or other sale), together with uie "aht, but not the obligation, to collect, receive and

receipt for all such rents and other sums and apjiy them to the indebtedness hereby secured and to
demand, sue for and recover the same when due-or payable; provided that the assignments made
hereby shall not impair or diminish the obligations or Mortgagor under the provisions of such
leases or other agreements nor shall such obligations b< irirosed upon Mortgagee. By acceptance
of this Mortga.ge Mortgagee agrees that until an Event o: ‘Trefault (as hereinafter defined) shall
occur giving Mortgagee the right to foreclose this Mortgage, Morigagor may collect, receive (but
not more than thirty (30) days in advance) and enjoy such rents;

|
D.  Alljudgments, awards of damages, settlements and othé1 compensation hereafter
made resulting from condemnation proceedings or the taking of the Real Fitate, Leasehold Estate
or any part thereof or any building or other improvements now or at any time her:after located
thereon or any easement or other appurtenance thereto under the power of emineit Gomain, or
any similar power or right (including any award from the United States Governmenr 4t any time
after the allowance of the claim therefor, the ascertainment of the amount thereof and (e issuance
of the warrant for the payment thereof), whether permanent or temporary, or for any damage
(whether caused by such taking or otherwise) to said property or any part thereof or the
improvements thereon or any part thereof, or to any rights appurtenant thereto, including
severance and consequential damage and any award for change of grade of streets (collectively
“Condemnation Awards”) :
|
E.  All property and rights, if any, which are by the express provisions of this
instrument required to be subjected to the lien hereof and any additional property and rights that
may from time to time hereafier by installation or writing of any kind, be subjected to the lien
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hereof;

F. All rights in and to common areas and access roads on adjacent properties
heretofore or hereafter granted to Mortgagor and any after-acquired title or reversion in and to
the beds of any ways, roads, streets, avenues and alleys adjoining the Real Estate or any part

thereof,

G. All of Mortgagor’s accounts, goods, general intangibles, chattel paper, notes,
instruments, equipment, machinery, inventory, cash, cash equivalents and causes of action; and

H.  Any and all additions and accessories to all of the foregoing and any and all
products, proc:eds, renewals, replacements and substitutions of all of the foregoing.

TO HAVE AND TO HOLD the Mortgaged Premises and the properties, rights and
privileges hereby graiited, bargained, sold, conveyed, mortgaged, pledged and assigned, and in
which a security interest i< granted, unto Mortgagee, its successors and assigns, forever, provided,
however, that this instrum it is upon the express condition that if the principal of and interest on
the Note shall be paid in full end 2!t other indebtedness hereby secured shall be fully paid and
performed and any commitment to dvance funds contained in the Loan Agreement shall have
been terminated, then this instrumet and the estate and rights hereby granted shall cease,
determine and be void and this instrum<a? shall be released by Mortgagee upon the written
request and at the expense of Mortgagor, e¢=crwise to remain in full force and effect.

Mortgagor hereby covenant.{ and agrees wiii Mortgagee as follows:

1. Payment of the Indebtedness. The indebtedness hereby secured will be promptly
paid as and when the same becomes due.
|

2. Representation of Title and Further Assurances. Mortgagor will execute and
deliver such further instruments and do such further acts as may be r¢=sonably necessary or

proper to carry out more effectively the purpose of this instrument and, without limiting the
foregoing, to make subject to the lien hereof any property agreed to be subjected hereto or
covered by the granting clauses hereof or intended so to be. At the time of dclivery of these
presents, Mortgagor is well seized of a fee simple and leasehold estate in the Morigiged Premises
which constitutes real property subject only to the matters set forth in Exhibit B attacned hereto
and hereby made a part hereof (the “Permitted Exceptions”™), is the owner of the Mortgaged
Premises which constitutes personal property, and has good right, full power and lawful authority
to convey, mortgage and create a security interest in the same, in the manner and form aforesaid,
except as set forth in Exhibit B hereto, the same is free and clear of all liens, charges, easements,
covenants, conditions, restrictions and encumbrances whatsoever, including the personal property
and fixtures, security agreements, conditional sales contracts and anything of a similar nature, and
Mortgagor shall and will forever defend the fee title to the Mortgaged Premises against the claims

of all persons whomsoever.

3. Compliance with Loan Agreement. Mortgagor will abide by and comply with and
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be governed and restricted by all of the terms, covenants, provisions, restrictions and agreements
contained in the Loan Agreement, and in each and every supplement thereto or amendment
thereof which may at any time or from time to time be executed and delivered by the parties

thereto or their successors and assigns.

4 Provisions of Note and Loan Agreement. The proceeds of the Note are to be
disbursed by Mortgagee in accordance with the terms contained in the Note and the Loan

. Agreement, the provisions of which are incorporated herein by reference to the same extent as if
fully set forth herein. Mortgagor covenants that any and all monetary disbursements made in
accordance with the Loan Agreement or the Note shall constitute adequate consideration to
Mortgagor for the enforceability of this Mortgage, the Loan Agreement and the Note, and that all
advances ard it debtedness arising and accruing under the Note or the Loan Agreement from time
to time, whethar ar not the total amount thereof may exceed the face amount of the Note, shall be
secured by this Moy ,age provided, however, that the total principal amount of indebtedness
secured by the Note 7! any other document or instrument now or hereafter given as security for
the indebtedness hereby secured shall not in any event exceed two hundred percent (200%) of (i)
the aggregate total princirzi amount of the Note plus (ii) the total interest which may hereafter
accrue under the Note on such 2 277egate total face amount. Upon the occurrence of an Event of
Default under the Loan Agreement = the Note, Mortgagee may (but need not) declare the entire
principal indebtedness and interest therron due and payable and pursue ail other remedies
conferred upon Mortgagee by this Mortgage or by law upon a default. All monies so expended
shall be so much additional indebtedness ser2red by this Mortgage and shall be payable on
demand with interest at the Default Interest Raté (os defined in the Note). The provisions, rights,
powers and remedies contained in the Loan Agreerient and the Note are in addition to, and not in
substitution for, those contained herein.

5.  Payment of Taxes. Mortgagor shall pay befors any penalty attaches all general
taxes and all special taxes, special assessments, water, drainage and sewer charges and all other
charges, of any kind whatsoever, ordinary or extraordinary, which.inay be levied, assessed,
imposed or charged on or against the Mortgaged Premises or any pait.thereof and which, if
unpaid, might by law become a lien or charge upon the Mortgaged Preitises or any part thereof,
and shall exhibit to Mortgagee official receipts evidencing such payments, except that, unless and
until foreclosure, distraint, sale or other similar proceedings shall have been cmm enced, no such
charge or claim need be paid if being contested (except to the extent any full or partial payment
shall be required by law), after notice to Mortgagee, by appropriate proceedings wlicn shall
operate to prevent the collection thereof or the sale or forfeiture of the Mortgaged Preinices or
any part thereof to satisfy the same, conducted in good faith and with due diligence and if
Mortgagor shall have furnished such security, if any, as may be required in the proceedings or
required by Mortgagee’s title insurer to insure over the lien of such taxes.

6. Payment of Taxes on Note, Mortgage or Interest of Mortgagee. Mortgagor
agrees that if any tax, assessment or imposition upon this Mortgage or the indebtedness hereby

secured or the Note or the interest of Mortgagee in the Mortgaged Premises or upon Mortgagee
by reason of any of the foregoing (including, without limitation, corporate privilege, franchise and
excise taxes, but excepting therefrom any income tax on interest payments on the principal

43029
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portion of the indebtedness hereby secured imposed by the United States or any State) is levied,
assessed or charged, then, unless all such taxes are paid by Mortgagor to, for or on behalf of
Mortgagee as they become due and payable (which Mortgagor agrees to do upon demand of
Mortgagee, to the extent permitted by law), or Mortgagee is reimbursed for any such sum
advanced by Mortgagee, all sums hereby secured shall become immediately due and payable, at
the option of Mortgagee if they have not been paid within thirty (30) days’ notice to Mortgagor,
notwithstanding anything contained herein or in any law heretofore or hereafter enacted, including
any provision thereof forbidding Mortgagor from making any such payment. Mortgagor agrees
to provide to Mortgagee, upon request, official receipts showing payment of all taxes and charges
which Mortgagor is required to pay hereunder.

7. Tax and Insurance Deposits. Mortgagor covenants and agrees to deposit with
Mortgagee, commencing on the date of Mortgagee’s request and on the first day of each month
thereafter until th¢ iadebtedness secured by this Mortgage is fully paid, a sum equal to (i) one-
twelfth (1/12th) of in¢ ¢nnual taxes and assessments (general and special) on the Mortgaged
Premises (unless said taxes are based upon assessments which exclude improvements thereon now
constructed o to be const-uicted, in which event the amount of such deposits shall be based upon
Mortgagee’s reasonable estimats, 23 to the amount of taxes and assessments to be levied and
assessed) and (ii) one-twelfth (1/12+4) of the annual premiums payable for the insurance required
to be maintained in accordance with Paragraph 10 hereof. If prior deposits are insufficient,
immediately following an Event of Deiavli, Mortgagor shall deposit with Mortgagee an amount of
money which, together with the aggregate 2 <'the monthly deposits made or to be made pursuant
to (i) above as of one month prior to the date i which the total annual taxes and assessments for
the current calendar year become due, shall be sufficient to pay in full the total annual taxes and
assessments estimated by Mortgagee to become due and payable with respect to the Mortgaged
Premises for the current calendar year, and an amount of “eoney which, together with the

aggregate deposits made or to be made pursuant to (i) above-as of one month prior to the date on

which the next annual insurance premium becomes due, shall b: sufficient to pay in full the total
annual insurance premium estimated by Mortgagee to next becoiiz due and payable with respect
to the Mortgaged Premises. Such deposits are to be held without any allowance of interest and
are to be used for the payment of taxes and assessments (general and sp:cial) and insurance
premiums, respectively, on the Mortgaged Premises next due and payable when they become due.
Mortgagee may, at its option, itself pay such taxes, assessments and insurance premiums when the
same become due and payable (upon submission of appropriate bills therefor fror kvrtgagor) or
shall release sufficient funds to Mortgagor for payment of such taxes, assessments urd ‘nsurance
premiums. If the funds so deposited are insufficient to pay any such taxes, assessments {General
or special) and premiums for any year when the same shall become due and payable, Mortgagor
shall within ten (10) days after receipt of demand therefor, deposit additional funds as may be
necessary to pay such taxes, assessments (general and special) and premiums in full. If the funds
so deposited exceed the amount required to pay such taxes, assessments (general and special) and
premiums for any year, the excess shall be applied on a subsequent deposit or deposits. Said
deposits need not be kept separate and apart from any other funds off Mortgagee. Anything in
this Paragraph 7 to the contrary notwithstanding, if the funds so deposited are insufficient to pay
any such taxes, assessments (general or special) or premiums or any installment thereof,
Mortgagor will, not later than the thirtieth (30th) day prior to the last day on which the same may
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be paid without penalty or interest, deposit with Mortgagee the full amount of any such
deficiency. |

8. Mortgagee’s Interest In and Use of Deposits. Moftgagee may apply, at its option,

without being required so to do, any monies at the time on deposit pursuant to Paragraph 7 hereof
to the performance of any of Mortgagor’s obligations hereunder or under the Loan Agreement or
the Note in such order and manner as Mortgagee may elect. When the indebtedness secured
hereby has been fully paid, any remaining deposits shall be paid to Mortgagor. Such deposits are
hereby pledged as additional security for the indebtedness hereunder and shall be irrevocably
applied by Mortgagee for the purposes for which made hereunder and shall not be subject to the
direction or control of Mortgagor; provided, however, that Mortgagee shall not be liable for any
failure to app!v to the payment of taxes, assessments and insurance premiums any amount so
deposited unless *Mortgagor, while not in default hereunder, shall have requested Mortgagee in
writing to make apnication of such funds to the payment for which they were deposited,
accompanied by the tifly for such taxes, assessments and insurance premiums. Mortgagee shall
not be liable for any act or omission taken in good faith or pursuant to the instruction of any

party.

9. Recordation and ayrent of Taxes and Expenses Incident Thereto. Mortgagor
will cause this Mortgage, all mortgages supplemental hereto and any financing statement
(including, without limitation, any financir.g statement required under Article 9 of the Code, which
has been revised by the Uniform Law Conurissioners, in conjunction with the American Law
Institute) or other notices of a security interest required by Mortgagee at all times to be kept,
recorded and filed at its own expense in such mazpci and in such places as may be required by law
for the recording and filing or for the rerecording and refiling of a mortgage, security interest,
assignment or other lien or charge upon the Mortgaged Przmises, or any part thereof, in order
fully to preserve and protect the rights of Mortgagee hereander, and, without limiting the
foregoing, Mortgagor will pay or reimburse Mortgagee for the payment of any and all taxes, fees
or other charges incurred in connection with any such recordativi or re-recordation, including any
documentary stamp tax or tax imposed upon the privilege of having tis' instrument or any
instrument issued pursuant hereto recorded.

10.  Insurance.

(a) Mortgagor will, at its expense, maintain or cause to be maintaziicd the
insurance described in the Loan Agreement and the following insurance with gcoo and
responsible insurance companies satisfactory to Mortgagee:

(i) Al risk broad form insurance with standard non-contributory
mortgage clauses providing that any loss is to be adjusted with, and anyrecovery
payabie to, Mortgagee as its interest may appear. All such policies shall be in such
amounts, containing such coverages and insure against such risks as shall be
reasonably satisfactory to Mortgagee. Without limiting the generality of the
foregoing, the improvements shall be insured to an amount equal to 100% of the
full replacement value without deduction for depreciation at all times against loss

49
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or damage by fire, lightning, windstorm, explosion, theft and such other risks as
are usually intended under extended coverage;

(i) Comprehensive general liability insurance, in form and amount
satisfactory to Mortgagee, insuring Mortgagor, Mortgagee and such other persons
as Mortgagee may designate, as their interests may appear, against any loss or
damage for personal injury, death and property damage occasioned by an accident
or casualty occurring in, upon or about the Mortgaged Premises or the sidewalks,
alleys or other property adjacent thereto,

(iii)  In the event that Mortgagor contracts with or employs any person
or persons upon the Mortgaged Premises, worker’s compensation insurance,
wreuring Mortgagor and such other persons as Mortgagee may designate, as their
interests may appear, against loss or damages resulting from any accident or
casua'cy’ and

(v} Such other insurance against other insurance hazards that
mortgagee ma; russonably require or which are commonly insured against in the
case of property simiiaily situated.

()  Policy Provisions. “All insurance maintained by Mortgagor shall be
maintained with good and responsiris-insurance companies, shall provide that no
cancellation thereof shall be effective ur.al ot least thirty (30) days after receipt by
Mortgagee of written notice thereof, shaii yrovide that losses are payable notwithstanding
any acts or omissions of Mortgagor, shall coritsin no deductible provisions in excess of
Five Thousand and No/100 Dollars ($5,000.00j, si~il show Mortgagee as an additional

~ insured and as a loss payee, and shall be satisfactory t> Mortgagee in all other respects.

(©  Renewal Policies. Mortgagor will deliver iz Mortgagee an original
certificate or certificates of insurance and evidence of payment cf premiums for each such
policy and will cause renewal policies to be delivered thereto at Jeast fifteen (15) days

prior to the expiration of any such policies.

(d)  Additional Policies. Mortgagor shall not take out or main.as separate
insurance concurrent in kind or form or contributing in the event of loss witn any
insurance required heremabove unless Mortgagee shall be named as an additiorai«nsured

and loss payee.

The proceeds of such inmmfce shall be applied as provided in Paragraph 11 hereof. In
the event of foreclosure, Mortgagor authorizes and empowers Mortgagee to effect insurance

upon the Mortgaged Premises in the amounts required by Mortgagee, for a period covering the o
time of redemption from foreclosure sale provided by law, and if necessary therefor, to cancel any L
or all existing insurance policies. %
| [$p)

11.  Damage to and Destruction of the Improvements. T

lage to and Destruction of the Improvements o=

| Lol
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(8) Notice. In case of any material damage to or destruction of any
improvements which are or will be constructed on the Mortgaged Premises or any part
thereof, Mortgagor shall promptly give written notice thereof to Mortgagee, generally
describing the nature and extent of such damage or destruction.

(b)  Restoration. In case of any damage to or destruction of the Mortgaged
Premises or any part thereof, Mortgagor, if the insurance proceeds received on account of
such damage or destruction are sufficient for the purpose, at Mortgagor’s expense, will
promptly commence and complete (subject to unavoidable delays occasioned by strikes,
lockouts, acts of God, inability to obtain labor or. materials, governmental restrictions and
simiiar :auses beyond the reasonable control of Mortgagor) the restoration, replacement
or rebuiling of the Mortgaged Premises as nearly as possible to its value, condition and
character-irunediately prior to such damage or destruction. If the insurance proceeds
received on account of such damage or destruction are not sufficient for the foregoing
purposes, Mortgazor shall have the right to apply all of such proceeds as prepayment of
the Note or any otl:cr indebtedness hereby secured or, at the Mortgagee’s sole discretion,
permit the Mortgagor to invest additional funds as necessary to rebuild the Mortgaged

Premises.

(c)  Adjustment gf Lass:, Upon the occurrence of an Event of Default,
Mortgagor hereby authorizes Mortgigee, at Mortgagee’s option, to adjust and
compromise any losses under any insursace afforded, but unless Mortgagee elects to
adjust the losses as aforesaid, said adjusunznt and/or compromise shall be made by
Mortgagor, subject to final approval of Mort4asee in the case of losses exceeding
Twenty-Five Thousand and No/100 Dollars ($25,409.00).

(d)  Application of Insurance Proceeds. Net insurance proceeds received by

Mortgagee under the provisions of this Mortgage or any instruments supplemental hereto
and thereto or under any policy or policies of insurance covenng the Mortgaged Premises
or any part thereof shall first be applied as a prepayment of the Tlote and any other
indebtedness hereby secured (and Mortgagee is hereby irrevocably suthorized and directed
to make such an application whether or not the Note or any other indcbte/Iness hereby
secured may then be due or otherwise adequately secured) and shall thereaftr be applied
to the reduction of any other indebtedness hereby secured, provided, howevez, that such
proceeds will be made available for the restoration of the portion of the Mortgtged
Premises damaged or destroyed if written application for such use is made within sixty
(60) days of receipt of such proceeds and the following conditions are satisfied to the
reasonable satisfaction of Mortgagee: (i) no Event of Default, or event which, with the
lapse of time, the giving of notice, or both, would constitute an Event of Default, shall
have occurred or be continuing (and if such an event shall occur during restoration,
Mortgagee may, at its election, apply any insurance proceeds then held by Mortgagee to
the reduction of the indebtedness evidenced by the Note and the other indebtedness hereby
secured); (i) Mortgagor shall have submitted to Mortgagee plans and specifications for
the restoration which shall be reasonably satisfactory to Mortgagee; (iii) Mortgagor shall

396079
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submit to Mortgagee fixed price contracts with good and responsible contractors and
materialmen covering all work and materials necessary to complete restoration and
providing for a total completion price not in excess of the amount of insurance proceeds
available for restoration, or, if a deficiency shall exist, Mortgagor shall have deposited the
amount of such deficiency with Mortgagee; and (iv) Mortgagor shall have obtained a
waiver of the right of subrogation from any insurer under such policies of insurance who
at that time claims that no liability exists as to Mortgagor or the insured under such
policies. Any insurance proceeds to be released pursuant to the foregoing provisions may
at the option of Mortgagee be disbursed from time to time as restoration progresses to pay
for restoration work completed and in place and such disbursements may at Mortgagee’s
option be made directly to Mortgagor or to or through any contractor or materialman to
whein sayment is due or to or through a construction escrow to be maintained by a title
insurer acceptable to Mortgagee. Mortgagee may impose such further conditions upon
the release T ‘nsurance proceeds (including the receipt of title insurance) as are
customarily iraposed by prudent construction lenders to insure the completion of the
restoration work £é2 and clear of all liens or claims for lien. All title insurance charges
and other costs and expenses paid to or for the account of Mortgagor in connection with
the release of such insurza-e proceeds shall constitute so much additional indebtedness
hereby secured to be payablr. upon demand with interest at the rate applicable to the Note
at the time such costs or expeases are incurred. Mortgagee may deduct any such costs and
expenses from insurance proceexs at any time held by Mortgagee. If Mortgagor fails to
request that insurance proceeds be 2; piied to the restoration of the improvements or if
Mortgagor makes such a request but fails to complete restoration within a reasonable
time, Mortgagee shall have the right, but ur the duty, to restore or rebuild the Mortgaged
Premises or any part thereof for or on behair of Mortgagor in lieu of applying said
proceeds to the indebtedness hereby secured and for-such purpose may do all necessary
acts, funds for the purpose of restoration, all such ar’ditional funds to constitute part of the
indebtedness hereby secured payable upon demand with imerest at the Default Interest

- Rate as defined in the Note.

12.  Eminent Domain. Ifall or any part, other than an immat N portion (as
determined by Mortgagee) of the Mortgaged Premises shall be damaged cr taken through
condemnation (which term when used herein shall include any damage or takiag bty any
governmental authority and any transfer by private sale of lieu thereof), either teripzirarily or
permanently, and if in Mortgagee’s reasonable judgement such taking causes a matcria) adverse
impact on the Mortgaged Premises, then the entire indebtedness secured hereby shall, @ the
option of Mortgagee, become immediately due and payable. Mortgagor acknowledges that all
condemnation awards have been assigned to Mortgagee, which awards Mortgagee is hereby
irrevocably authorized to collect and receive, and to give appropriate receipts and acquittances
therefore and at Mortgagee’s option, to apply the same toward the payment of the amount owing
on account of the indebtedness secured hereby in such order of application as Mortgagee may
elect and whether or not the same may then be due and payable or otherwise adequately secured.
In the event that any proceeds of a condemnation award shall be made available to Mortgagor for
restoring the Mortgaged Premises so taken, Mortgagor hereby covenants to promptly commence
and complete such restoration of the Mortgaged Premises as nearly as possible to its value,

~ .
.
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condition and character immediately prior to such condemnation. Mortgagor covenants and
agrees that Mortgagor shall give Mortgagee immediate notice of the actual or threatened
commencement of any proceeding under condemnation or eminent domain affecting all or any
part of the Mortgaged Premises including any easement therein or appurtenance thereof or
severance and consequential damage and change in the grade of streets, and will deliver to
Mortgagee copies of any and all papers served in connection with any such proceedings.
Mortgagor further covenants and agrees to make, execute and deliver to Mortgagee, at any time
and from time to time, upon request, free, clear and discharged of any encumbrances of any kind
whatsoever, any and all further assignments and/or instruments deemed necessary by Mortgagee
for the purpose of validly and sufficiently assigning all wards and other compensation heretofore
and hereafter to be made to Mortgagor or any taking, either permanent or temporary, under any
such procecaing. |

13.  Corsiuction, Repair, Waste, Etc. Mortgagor shall (i) keep and maintain the
Mortgaged Premisesand every part thereof in good repair and condition (ordinary wear and tear
excepted) making such tepvirs and replacements as may from time to time be reasonably
necessary or appropriate tu keep the{Mortgaged Premises in at least as good condition as that
existing on the date of this Mort:ge, (if) complete, within a reasonable period of time, any
improvements now or, with the conseut of Mortgagee for improvements in excess of Twenty-Five
Thousand and No/100 Dollars ($25;002.00), which consent shall not be unreasonably withheld or
delayed, hereafter in the process of beug, canstructed on the Real Estate, (iii) to the extent that
proceeds of insurance are available and Mcigagee allows the proceeds to be disbursed to
Mortgagor, repair, restore or replace any fixturcs gnd personal property now or hereafter on the
Real Estate which may be or become damaged or destroyed to a condition or with items at least
equal to those repaired, restored or replaced and, if wubject to the lien of this Mortgage, free of
any security interest therein, encumbrance thereon of resscvation of title thereto, (iv) comply in all
material respects with all laws, ordinances, regulations and orders of any federal, state, county or
municipal authority and with any restriction or requirement coritalied in any recorded instrument
relating to the Mortgaged Premises or to the use thereof, (v) comy#y with any conditions and
requirements necessary to maintain the insurance required under this Mortgage, (vi) maintain any
and all rights, licenses, permits, privileges, franchises or concessions, wiietlier public or private,
which are or become applicable to the Mortgaged Premises or which are gianted to Mortgagor in
connection with any existing or planned improvement or use of the Mortgaged Premises, (vii) not

erect, demolish, remove or alter any improvement on the Real Estate except as may ve required
by law or as may be necessary for any repairs or replacements expressly required wader this
Mortgage without the written consent of Mortgagee, which consent shall not be unrez sonably
withheld or delayed; provided, however, that the foregoing shall not apply to any such actions
which do not involve property in the aggregate having a value of (A) Twenty-five Thousand and
No/100 Dollars ($25,000.00) or more per annum or (B) One-Hundred Fifty Thousand and
No/100 Dollars ($150,000.00) or more per annum if property of equal or greater value'is
substituted for the property affected by such actions, (viii) not remove, sever, sell or mortgage
any fixtures or personal property of Mortgagor on the Real Estate except as may be required by
law or in the ordinary course of business without the prior written consent of Mortgagee, which
consent shall not be unreasonably withheld or delayed; provided, however, that the foregoing shall
not apply to any such actions which do not involved property in the aggregate having a value of

1
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(A) Twenty-Five Thousand and No/00 Dollars ($25,000.00) or more per annum or (b)One
Hundred Fifty Thousand and No/100 Dollars ($150,000.00) or more per annum if property of
equal or greater value is substituted for the property affected by such actions, (ix) not permit,
suffer or commit any waste, impairment or deterioration of the Mortgaged Premises or any part
thereof (ordinary wear and tear excepted), (x) not permit or conduct either the generation,
treatment, storage of disposal of hazardous waste, as defined in the Resource Conservation and
Recovery Act, or the disposal on the Mortgaged Premises of petroleum or any hazardous
substance, as defined in the Comprehensive Environmental Response, Compensation, and Liability
Act, and shall perform all remedial actions necessary as the result of the presence of any such
hazardous wastes, petroleum or hazardous substances on, at or near the Mortgaged Premises,
regardless of by whom caused, (xi) not abandon or vacate the Mortgaged Premises or suffer or
permit the Miorigaged Premises to be abandoned, (xii) not use or suffer or permit the use of the
Mortgaged Promises for a purpose other than that for which the same are used on the date of this
Mortgage excepi-a5 may be required by law without the prior written consent of Mortgagee,
which consent shall not be unreasonably withheld or delayed, (xiii) not cause, suffer or permit the
~ Mortgaged Premises to 0¢'or become subject to any covenants or restrictions not existing on the
date of this Mortgage or s:iiate, suffer or permit any change in any existing covenant, restriction,
zoning ordinance or other privatz or public restriction impacting upon the uses which may be
made of, or the improvements which way be placed upon, the Mortgaged Premises and shall
promptly notify Mortgagee of and appezr in and defend, at its sole cost and expense, any
proceeding to impose or change any suci vovenants and restrictions but solely to the extent that
Mortgagee reasonably believes that the foregcing is likely to have a material adverse effect on the
business or operation of Mortgagor, and (xiv) rot subdivide the Mortgaged Premises or subject
the Mortgaged Premises to the provisions of the ¢coadominium laws of the state in which the
Mortgaged Premises are located.

14.  Liens and Encumbrances. Mortgagor will net,-without the prior written consent of
Mortgagee, directly or indirectly, create or suffer to be created or to remain, and will discharge
or promptly cause to be discharged any mortgage, lien, encumbiarce or charge on, pledge or
conditional sale or other title retention agreement with respect to the #Zortgaged Premises or any
part thereof, whether superior or subordinate to the lien hereof, except 1or this instrument, the
Permitted Exceptions and the lien of all other documents given to secure thi: indebtedness hereby
secured; provided, however, that Mortgagor may contest the validity of any mechanic’s lien,
charge or encumbrance (other than the lien of this Mortgage or of any other docuin.at securing
payment of the Note) upon giving Mortgagee timely notice of its intention to contest die same
and either (a) maintaining with Mortgagee a deposit of cash or negotiable securities satisfictory to
Mortgagee in an amount sufficient in the opinion of Mortgagee to pay and discharge or to assure
compliance with the matter under contest in the event of a final determination thereof adversely to
Mortgagor or (b) obtaining title insurance coverage over such lien on Mortgagee’s title insurance
policy. Mortgagor agrees to prosecute and contest such lien diligently and by appropriate legal
proceedings which will prevent the enforcement of the matter under contest and will not impair
the lien of this Mortgage or interfere with the normal conduct of business on the Mortgaged
Premises. On final disposition of such contest, any cash or securities in Mortgagee’s possession
not required to pay or discharge or assure compliance with the matter contested shall be returned
to Mortgagor without interest. |
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15.  Right of Mortgagee to Perform Mortgagor’s Covenants, Etc. If Mortgagor shall

fail to make any payment or perform any act required to be made or performed hereunder,
Mortgagee, without waiving or releasing any obligation or default, may (but shall be under no
obligation to) at any time thereafter upon prior written notice to Mortgagor and failure of
Mortgagor to make such payment or perform such act within any applicable cure period provided
herein make such payment or perform such act for the account and at the expense of Mortgagor,
and may enter upon the Mortgaged Premises or any part thereof for such purpose and take all
such action thereon as, in the opinion of Mortgagee, may be necessary or appropriate therefor.
All sums so paid by Mortgagee and all costs and expenses (including, without limitation,
reasonable attorneys’ fees and expenses) so incurred, together with interest thereon from the date
of payment 5t incurrence at the Default Interest Rate, shall constitute so much additional
indebtedness bzreby secured and shall be paid by Mortgagor to Mortgagee on demand.
Mortgagee in makin.g any payment authorized under this Section 15 relating to taxes or
assessments may do ¢ sccording to any bill, statement or estimate procured from the appropriate
public office without inquizy into the accuracy of such bill, statement or estimate or into the
validity of any tax assessmca, sale, forfeiture, tax lien or title or claim thereof.

16.  After-Acquired Properiv. Any and all property hereafter acquired which is of the
kind or nature herein provided and related to the Real Estate or intended to be and become
subject to the lien hereof, shall ipso facts and without any further conveyance, assignment or act
on the part of Mortgagor, become and be :3jzct to the lien of this Mortgage as fully and
completely as though specifically described herein; but nevertheless Mortgagor shall from time to
time, if requested by Mortgagee, execute and delivzi any and all such further assurances,
conveyances and assignments as Mortgagee may reasopably require for the purpose of expressly
and specifically subjecting to the lien of this Mortgage il such property.

17.  Inspection by Mortggg ee. Mortgagee and its agoma shall have the night to inspect
the Mortgaged Premises at all reasonable times, and access thereto shall be permitted for that

purpose.

18.  Subrogation. Mortgdgor acknowledges and agrees that Moitgagee shall be
subrogated to any lien discharged out of the proceeds of the Loan or out of ar'y alvance by
Morigagee hereunder or under the Loan Agreement, irrespective of whether or nat ity such lien

may have been released of record.

19.  Environmental Mg;;gﬁ .

(a)  Definitions. As used herein, the following terms shall have the following
meanings: | ‘

()  “Environmental Laws” means all federal, state and local statutes,
laws, rules, regulations, ordinances, requirements, or rules of common law,
including but not limited to those listed or referred to in paragraph (b) below, any
judicial or administrative interpretations thereof, and any judicial and

13
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administrative consent decrees, orders of judgments, whether now existing or
hereinafter promulgated, relating to public health and safety and protection of the

environment. 1

(i) “Hazardous Material” means without limitation, above or
underground storage tanks, flammables, explosives, radioactive materials, radon,
asbestos, urea formaldehyde foam insulation, methane, lead-based paint,
polychlorinated bipheny! compounds, hydrocarbons or like substances and their
additives or constituents, pesticides and toxic or hazardous substances on materials
of any kind, including without limitation, substances now or hereafter defined as
“hazardous substances,” “hazardous materials,” “toxic substances” or “hazardous
wwastes” in the following statutes, as amended and as the same may from time to
e hereafter be further amended: the Comprehensive Environmental Response,
Csinpensation and Liability Act of 1980 (42 U.S.C. 9601, et seq., “CERCLA”);
the Sugerfund Amendments and Reauthorization Act of 1986 (42 U.S.C.§9671 et
seq., “SARA”); the Hazardous Materials Transportation Act (49 US.C. ~1801, et
seq., “HMTA™); the Toxic Substances Control Act (15 U.S.C. §2601, et seq.,
“TSCA”); the Kescrrce Conservation and Recovery Act (42 U.S.C. §6901, et
seq., “RCRA”); the Cican Air Act (42 U.S.C. §7401 et seq., “CAA”); the Clean
Water Act (33 U.S.C..§1251, et seq., “CWA”); the Rivers and Harbors Act, (33
U.S.C. §401 et seq., “RIIA™); and any so-called “Superlien law”; and in the
regulations promulgated purs:znt thereto, and any other applicable federal, state
or local law, common law, code, nuis, regulation, order, policy or ordinance,
presently in effect or hereafter enactcd, promulgated or implemented.

(i) “Environmental Liability” meons any losses, liabilities, obligations,
penalties, charges, fees, claims, litigation dcmiands, defenses, costs, judgments,
suits, proceedings, response costs, damages (inc'uding consequential damages),
disbursements or expenses of any kind or nature whatsoever (including attorneys’
fees at trial and appellate levels and experts’ fees anc-gisbrrsements and expenses
incurred in investigating, defending against or prosecuticy; auy litigation, claim or
proceeding) which may at any time be imposed upon, incurrea by or asserted or
awarded against Mortgagee or any of Mortgagee’s parent or subsiliary
corporations, and their affiliates, shareholders, directors, officers, £mioyees, and
agents(collectively “Affiliates™) in connection with or arising from:

(1)  any Hazardous Material on, in, under or affecting all or any
portion of the Mortgaged Premises, the groundwater, or any surrounding

areas;

) any misrepresentation, inaccuracy or breach of any
warranty, covenant or agreement contained or referred to in this Section
19; |

(3)  any violation or claim of violation by Mortgagor of any
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Environmentﬂ Laws;

(4)  the imposition of any lien for damages caused by, or the
recovery of any costs for, the cleanup, release or threatened release of
Hazardous Matenal;

(5)  the enforcement of this Agreement or the assertion by
Mortgagor of any defense to its obligations hereunder;

(6)  the costs of removal of any and all Hazardous Materials
from all or any portion of the Mortgaged Premises or any surrounding
areas; or

(7) - costs incurred to comply, in connection with all or any
vortion of the Mortgaged Premises or any surrounding areas, with all
Ervizonmental Laws with respect to Hazardous Materials.

()  Represeniziions, Warranties and Covenants. Mortgagor hereby represents
and warrants to Mortgagee and covenants and agrees with Mortgagee as follows:

@ Site Inspe.tion. To the best knowledge of Mortgagor, the solil,
subsoil, bedrock, surface warer and ground water of the Mortgaged Premises are
free of any Hazardous Material.

(i)  Compliance. To the test knowledge of Mortgagor, the Mortgaged
Premises (including underlying groundwater-and areas leased to tenants, if any)
and the use and operation thereof are currer<ty in compliance, and shall comply,
with all Environmental Laws. All required govirnmental permits and licenses are
and shall remain in effect, and Mortgagor is in coripiance and shall comply
therewith. All Hazardous Material present, handled or generated on the
Mortgaged Premises have been or will be disposed in a lawril manner and in
compliance with all Environmental Laws. Mortgagor shali catisf all requirements
or applicable Envirorimental Laws for the maintenance and renovl of all
underground storage tanks, if any, on the Mortgaged Premises. Vvitnout limiting
the foregoing, all Hazardous Material shall be handled in compliance with all
applicable Environmental Laws.

(i)  Absence of Hazardous Material. To the best knowledge of
Mortgagor, except in permitted legal amounts no generation, manufacture,
storage, treatment, transportation or disposal of Hazardous Material has occurred, - oy
is occurring or shall be introduced to or handled on or from the Mortgaged &
Premises. No environmental or public health or safety hazards currently exist with
respect to the Mortgaged Premises or the business or operations conducted
thereon. No underground storage tanks (including petroleum storage tanks) are
present on or under the Mortgaged Premises.

105960
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(iv)  Proceedings and Actions.

D ' There are no pending or, to the best knowledge of
Mortgagor, threatened: (a) actions or proceedings by any governmental
agency or any other entity regarding public health risks or the
environmental condition of the Mortgaged Premises, or the disposal or
presence of Hazardous Material, or regarding any Environmental Laws; or
(b) liens or governmental actions, notices of violations, notices of
noncompliance or other proceedings of any kind that could impair the value
of the Mortgaged Premises, or the priority of this Mortgage lien or of any
of the other documents or instruments now or hereafter given as security
for the indebtedness hereby secured.

(2) | Mortgagor shall inmediately notify Mortgagee and provide
copies upon receipt of all written complaints, claims, citations, demands,
ingiries, reports or notices relating to the condition of the Mortgaged
Prersises or compliance with Environmental Laws. Mortgagor shall
promptiv.i+ce and have dismissed any such actions and proceedings to the
satisfaction of Mortgagee. Mortgagor shall keep the Mortgaged Premises
free of any livn imposed pursuant to any Environmental Laws.

(3) 1 Moitssgor has not been given any notice to or received any
inquiry from, or has any knowledge that any other person or entity has
given notice to or receives 7y inquiry from, any governmental agency or
other entity concerning the relcase of any Hazardous Matenial either from
or affecting the Mortgaged Prens<s.and have not given or received notice
of any pending or threatened action, it (public or private), proceeding,
investigation, or other proceeding, of any type or nature relating to the
Mortgaged Premises.

(v}  Environmental Audit. Mortgagor shall provide such information
and certifications which Mortgagee may reasonably request ‘Tom time to time to
insure Mortgagor’s compliance with this Section 19. To invesigaie Mortgagor’s
compliance with Environmental Laws and with this Section 19, Mopgagee shall
have the right, but no obligation, at any time to enter upon the Mortgaged
Premises, take samples, review Mortgagor’s books and records, intervicw
Mortgagor’s employees and officers, and conduct similar activities. Mortgagor

shall cooperate in the‘conduct of such an audit.

(vi)  Environmental Investigations. To the best knowledge of
Mortgagor, the Mortgaged Premises has not been the subject of any investigation
which could possibly result in legal, administrative or other action (public or
private) being taken against the Mortgaged Premises pursuant to any

Environmental Laws.
|
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(vil) Environmental Insurance. Mortgagor does not currently maintain
environmental liability insurance on the Mortgaged Premises and has not applied
for such insurance coverage for the Mortgaged Premises.

(viii) Former Uses. Mortgagor has no knowledge that any current or -
former occupant or user of the Mortgaged Premises has violated any
Environmental Laws.

(c) Mortgagee’s Right to Rely. Mortgagee is entitled to rely upon
Mortgagor’s representations and warranties contained in this Section 19 despite any

independent investigations by Mortgagee or its consultants. Mortgagor shall take
reassnable actions to determine for itself, and to remain aware of, the environmental
condition of the Mortgaged Premises and shall have no right to rely upon any
environmeital investigations or findings made by Mortgagee or its consultants.

(d) Lidumnification. Mortgagor hereby indemnifies, defends (at trial and
appellate levels and with counsel acceptable to Mortgagee and at Mortgagor’s sole cost)
and holds Mortgagee «n¢ itz Affiliates free and harmless from and against Mortgagee’s
Environmental Liability. ‘The Soregoing indemnity shall survive satisfaction of the Loan
and any transfer of the Mongaged Premises to Mortgagee by voluntary transfer,
foreclosure or by a deed in lieu or'foreclosure. This indemnification shall not apply to any
liability incurred by Mortgagee as & <trect result of affirmative actions or negligence of
Mortgagee as owner and operator of the hiortgaged Premises after Mortgagee has
acquired title to the Mortgaged Premises-and which actions are the sole and direct cause
of damage resulting from the introduction au initial release of a Hazardous Material upon
the Mortgaged Premises by Mortgagee; PROVILYD, HOWEVER, this indemnity shall
otherwise remain in full force and effect, including, vvithout limitation, with respect to
Hazardous Material which is discovered or released at tlie Mortgaged Premises after
Mortgagee acquires title to the Mortgaged Premises but which was not actually
introduced at Mortgaged Premises by Mortgagee, with respect ¢o the continuing migration
or release of Hazardous Material previously introduced at or ncar the Mortgaged Premises
and with respect to all substances which may be Hazardous Mater a' and which are
situated at the Mortgaged Premises prior to Mortgagee taking title but are removed by
Mortgagee subsequent to such date.

|

(¢)  Waiver. Mortgagor, its successors and assigns, hereby waives, :cluases
and agrees not to make any claim or bring any cost recovery action against Mortgagee
under CERCLA or any state equivalent, or any similar law now existing or hereafter
enacted. It is expressly understood and agreed that to the extent that Mortgagee is strictly
liable under any Environmental Laws, Mortgagor’s obligation to Mortgagee under this
indemnity shall likewise be without regard to fault on the part of Mortgagor with respect - p
to the violation or condition which results in liability to Mortgagee. L

(f)  Survival; Foreclosure. The obligation of Mortgagor under this Section 19 &
shall survive the foreclosure of this Mortgage, any transfer of the Mortgaged Premises to L2

| -
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Mortgagee by voluntary transfer, foreclosure or deed in lieu of foreclosure, and
satisfaction of the Loan (through foreclosure, repayment or otherwise). If Mortgagee
takes title to the Mortgaged Premises through foreclosure or deed in lieu of foreclosure of
this Mortgage or otherwise, this Section 19 shall not apply to any loss or costs incurred by
Mortgagee as a direct result of affirmative actions or negligence of Mortgagee as owner
and operator of the Mortgaged Premises after Mortgagee has acquired title and which
actions are the sole and direct cause of damage resulting from the introduction and initial
release of a Hazardous Material at the Mortgaged Premises by Mortgagee; PROVIDED,
HOWEVER, this Section 19 shall otherwise remain in full force and effect, including,
without limitation, with respect to Hazardous Material which is discovered or released at
the Mortgaged Premises after Mortgagee acquires title to the Mortgaged Premises but
whizi: vas not actually introduced at the Mortgaged Premises by Mortgagee, with respect
to the zontinuing migration or release of Hazardous Material previously introduced at or
near the Mritgaged Premises and with respect to all substances which may be Hazardous
Material and which are situated at the Mortgaged Premises prior to Mortgagee taking title
but are removed by Mortgagee subsequent to such date.

20.  Americans With Dizabilities Act of 1990.

(a)  Definitions. Asused herein the following terms shall have the following
meanings: ‘

@) “ADA” means th: Americans with Disabilities Act of 1990, 42
U.S.C. §12101 et seq., any judicial or administrative interpretations thereof, and
any judicial and administrative conser: dzcrees, orders or judgments, whether now
exiting or hereinafter promulgated relatiag thereto.

(i) “ADA Liability” means any losses, iiabilities, obligations, penalties,
charges, fees, claims, litigation demands, defenses, <nsts, judgments, suits,
proceedings, responsé costs, damages (including consequential damages),
disbursements or expenses of any kind or nature whatsce ver (including attorneys’
fees at trial and appellate levels and experts’ fees and disbursements and expenses
incurred in investigating, defending against or prosecuting any ditigation, claim or
proceeding) which may at any time be imposed upon, incurred by ur azserted or
awarded against Mortgagee or any of Mortgagee’s parent or subsidiary
corporations, and their affiliates, shareholders, directors, officers, empicyees, and
agents (collectively “Affiliates”) in connection with or arising from:

(1)  any misrepresentation, inaccuracy or breach of any
warranty, covenant and agreement contained or referred to in this Section

20,

(2) | any violation or claim of violation by Mortgagor of the
ADA;
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(3) | ' the imposition of any lien for damages caused by, or the
recovery of any costs for, any violation of the ADA,

@ costs incurred to comply, in connection with all or any
portion of the Mortgaged Premises or any surrounding areas, with the
ADA, ‘
(5) all civil penalties, damages, costs, expenses, and attorneys’
fees incurred by reason of any violation of the ADA.

(b) Representgtioﬁs and Warranties. Mortgagor hereby represents and

warrants to Mortgagee as follows:

()  Compliance. To the best knowledge of Mortgagor, the Mortgaged
Preniises (including the use and operation thereof) are currently in compliance with
the ADA. All required governmental permits and licenses are in effect, and
Mortgagor (s in compliance therewith.

(i)  Procezdings and Actions. To the best knowledge of Mortgagor,
there are no pending or threatened: (a) actions or proceedings by any
governmental agency or iy other entity regarding compliance with or violation of
the ADA relating to the coiicition of the Mortgaged premises; or (b) liens or
governmental actions, notices of viclations, notices of noncompliance or other
proceedings of any kind that couid ipair the value of the Mortgaged Premises, or
the priority of this Mortgage lien or of ary of the other documents or instruments
now or hereafter given as security for theé indsbtedness hereby secured.

()  Mortgagor’s Covenants. Mortgagor herzoy covenants and agrees with
Mortgagee as follows:

(i)  Compliance. The Mortgaged Premises and tiie use and operation
thereof shall comply with the ADA. All required governmental permits and
licenses shall remain in effect, and Mortgagor shall comply therewi:h. Mortgagor
will satisfy all requirements of the ADA.

|
(i)  Proceedings and Actions. Mortgagor shall immediately totify
Mortgagee and provide copies upon receipt of all written complaints, claims,
citations, demands, inquiries, reports or notices relating to the condition of the
Mortgaged Premises or compliance with the ADA. Mortgagor shall promptly cure
and have dismissed any such actions and proceedings to the satisfaction of

Mortgagee. :
| -
(i) ADA Audit. Mortgagor shall provide such information and }3
certifications which Mortgagee may reasonably request from time to time to insure ¢
Mortgagor’s compliance with this Section 20. To investigate Mortgagee’s 2
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compliance with the ADA and with this Section 20, Mortgagee shall have the
right, but no obligation, at any time to enter upon the Mortgaged Premises, review
the Mortgaged Premises, review Mortgagor’s books and records, interview
Mortgagee’s employees and officers, and conduct similar activities. Mortgagor
shall cooperate in the conduct of such an audit.

(d) Mortgagee’s Right to Rely. Mortgagee is entitled to rely upon
Mortgagor’s representations and warranties contained in this Section 20 despite any

independent investigations by Mortgagee or its consultants. Mortgagor shall take
reasonable actions to determine for itself, and to remain aware of, the condition of the
Mortgaged Premises and shall have no right to rely upon any investigations or findings
mad< by Mortgagee or its consultants.

(¢} Indemnification. Mortgagor agrees to indemnify, defend (at trial and
appellate leve!s snd with counsel acceptable to Mortgagee and at Mortgagor’s sole cost)
and hold Mortgage and its Affiliates free and harmless from and against Mortgagee’s
ADA Liability. Thr foregoing indemnity shall survive satisfaction of the Loan and any
transfer of the Mortgager: Premises to Mortgagee by voluntary transfer, foreclosure or by
a deed in lieu of foreclosre. -

()  Waiver. Moitgagor, its successors and assigns, hereby waives, releases
and agrees not to make any claw 5 bring any cost recovery action against Mortgagee
under the ADA or any state equivaie:t; or any similar law now existing or hereafter
enacted. It is expressly understood and agiced that to the extent that Mortgagee is strictly
liable under the ADA, Mortgagor’s obligztiz to Mortgagee under this indemnity shall
likewise be without regard to fault on the part of Mortgagor with respect to the violation
or condition which results in liability to Mortgagee.

21.  Transfer of the Mortgaged Premises.

(8)  Indetermining whether or not to make the Loar; Mortgagee has examined
the credit-worthiness of Mortgagor, found it acceptable and relied and continues to rely
upon same as the means of repayment of the Loan. Mortgagor is weli-experienced in
borrowing money and owning and operating property such as the Mor'gaged Premises,
was ably represented by a licensed attorney at law in the negotiation and docunentation of
the Loan and bargained at arm’s length and without duress of any kind for ali o the terms
and conditions of the Loan, including this provision. Mortgagor recognizes tha’
Mortgagee is entitled to keep its loan portfolio at current interest rates by either making
new loans at such rate or collecting assumption fees and/or increasing the interest rate on
a loan in connection with a transfer of the security for the loan to a party other than the
original Mortgagor. Mortgagor further recognizes that any secondary or junior financing
placed upon the Mortgaged Premises (other than the Permitted Exceptions), (a) may
divert funds which would otherwise be used to pay the Note secured hereby, (b) could
result in acceleration and foreclosure by any such junior encumbrancer which would force
Mortgagee to take measures and incur expenses to protect its security, (c) would detract
from the value of the Mortgaged Premises should Mortgagee come into possession
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thereof with the intention of selling same; and (d) impair Mortgagee’s right to accept a
deed in lieu of foreclosure as a foreclosure by Mortgagee would be necessary to clear the
title to the Mortgaged Premises.

(b)  Inaccordance with the foregoing and for the purposes of (i) protecting
Mortgagee’s security, both of repayment by Mortgagor and in the value of the Mortgaged
Premises; (ii) giving Mortgagee the full benefit of its bargain and contract with Mortgagor;
(iii) allowing Mortgagee to raise the interest rate and/or collect assumption fees, but only
in connection with a transfer of the Mortgaged Premises; and (iv) keeping the Mortgaged
Premises free of subordinate financing liens (other than the Permitted Exceptions),
Mortgagor agrees that if this Paragraph be deemed a restraint on alienation, thatitisa
reasonable one, and Mortgagor shall not permit or suffer to occur any sale, assignment,
conveyance, mortgage, lease, pledge, encumbrance or other transfer of, or the granting of
any optios 12, or any contract for any of the foregoing (on an installment basis or
otherwise) pe:ia'ning to:

() the Mortgaged Premises, any part thereof, or any interest therein;
or ;

(i) any intjerest in Mortgagor, .
whether involuntary or by operatisi of law or otherwise, without the prior written consent
of Mortgagee having been obtained {3-such sale, assignment, conveyance, mortgage,
lease, option, pledge, encumbrance or o%nes transfer. Mortgagor agrees that in the event
the ownership of the Mortgaged Premises, auy interest therein or any part thereof
becomes vested in a person other than Mortgager, Morigagee may, without notice to
Mortgagor, deal in any way with such successo: o: =uccessors in interest with reference to
this Mortgage, the Loan Agreement, the Note and aiv-other document evidencing the
indebtedness secured hereby, without in any way vitiatirg cr discharging Mortgagor’s
liability hereunder or under any other document evidencizig ihe indebtedness secured
hereby. No sale of the Mortgaged Premises, forbearance to auy-person with respect to
this Mortgage, or extension to any person of the time for payméint of the Note given by
Mortgagee shall operate to release, discharge, modify, change or afict the liability of
Mortgagor, either in whole or in part, except to the extent specifically agri-ed in writing by
Mortgagee. Without limitation of the foregoing, in any event in which th viitten consent
of Mortgagee is required in this Paragraph 21, Mortgagee may condition its corsent upon
any combination of (i) the payment of compensation to be determined by Mortgagee, (ii)
the increase of the interest rate payable under the Note, (iii) the shortening of maturity of
the Note, and (iv) other modifications of the terms of the Loan Agreement, the Note or
the other instruments evidencing the indebtedness secured hereby. :

(¢)  Without ﬁnﬁtﬁﬁon of the foregoing, (i) in any event in which Mortgagee’s

consent is requested in accordance with the terms of this Paragraph 21, Mortgagor shall <7
( 1

pay all expenses incurred by Moﬂgagw, including reasonable attorneys’ fees, in
connection with the processing of such request, and (ii) the consent of Mortgagee to any
transfer of the Mortgaged Premises shall not operate to release, discharge, modify, change
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transfer of the Mortgaged Premises shall not operate to release, discharge, modify, change
or affect the liability of Mortgagor, either in whole or in part.

22.  Events of Default. Any one or more of the following shall constitute an “Event of
Default” hereunder: ‘

(a) the failure, neglem or refusal of Mortgagor to promptly pay any of the
principal or interest when due under the Note or any other indebtedness secured hereby
and such failure, neglect or refusal shall continue for five (5) days after notice; or

(b) the failure, neglect or refusal of Mortgagor to perform any of the covenants
or wolizations on its part to be kept or performed hereunder, under the Loan Agreement
or under-any of the other agreements executed in connection herewith and such failure,
neglect oi refusal shall continue for a period of twenty-one (21) days after notice thereof
from Mortgazee. to Mortgagor; or

(c)  the'oreach of any of the material representations or warranties of
Mortgagor as set forth ker2in, in the Loan Agreement or in any of the other agreements
executed in connection herewnh; or

(d)  the Mortgaged Fremises is abandoned by Mortgagor; or

(¢)  any material representat’on or warranty made by Mortgagor or any
guarantor of the Note (“Guarantor”) hereii cr in the Loan Agreement, the Note or any
additional collateral documents or in any statepzent or certificate furnished pursuant hereto
or thereto proves untrue in any material respect 25 =f the date of the issuance or making
thereof, or

(f)  Mortgagor or any Guarantor or substitute gvarantor acceptable to
Mortgagee (collectively, a “Related Party”) becomes insolven? o7 bankrupt or admits in
writing his or their inability to pay its or their debts as they mature ot makes an assignment
for the benefit of creditors or applies for or consents to the appoinizaent of a trustee,
custodian or receiver for any of them or for the major part of the prop=rty' of any of them;
provided, however, if any Guarantor becomes insolvent or bankrupt or admas in writing
his or their inability to pay its or their debts, such Guarantor shall have thirty (30) days to
provide a substitute guarantor acceptable to Mortgagee; or

(g) Mortgagor is unable to satisfy any condition of its right to the receipt of
any advances under the Loan Agreement for a period in excess of thirty (30) days other
than as a result of matters beyond its control; or

=p
(h)  bankruptcy, reorganization, arrangement, insolvency or liquidation L e
proceedings or other proceedings for relief under any bankruptcy laws or laws for the %
relief of debtors are instituted by or against Mortgagor or a Related Party and if instituted %5
are not dismissed within sixty (60) days after such institution; or :iig
|
M
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()  anyjudgment or judgments, writ or writs or warrant or warrants of
attachment or any similar process or processes shall be entered or filed against Mortgagor
or a Related Party, or against any of their respective property or assets and remains
unsatisfied, unvacated, unbonded or unstayed for a period of sixty (60) days; or

()] any default (after the expiration of any applicable notice and cure period)
or any Event of Default shall occur under the Loan Agreement, the Note or any other
document evidencing or securing the indebtedness evidenced by the Note.

23.  Remedies. When anyEEvent of Default has occurred and is continuing (regardless
of the pendency of any proceeding which has or might have the effect of preventing Mortgagor
from complyins, with the terms of this instrument) and in addition to such other rights as may be
available unde: 2pplicable law or under the Loan Agreement or the Note, but subject at all times
to any mandatory J<gal requirements:

(8)  Acseleration. Mortgagee may, by written notice to Mortgagor, declare the
Note and all unpzic indebtedness of Mortgagor hereby secured, including interest then
accrued thereon, to be forthwith due and payable, whereupon the same shall become and
be forthwith due and payable; without other notice or demand of any kind.

()  Uniform Commeiria! Code. Mortgagee shall have, with respect to any part
of the Mortgaged Premises constitvting property of the type in respect of which
realization on a lien or security interest ranted therein is governed by the Code, all the
rights, options and remedies of a secured puty under the Code, including without
limitation, the right to the possession of any sich property or any part thereof, and the
right to enter with legal process any premises wie'e. any such property may be found.

Any requirement of said Code for reasonable notification shall be met by mailing written
notice to Mortgagor at its address above set forth at lezst 12n (10) days prior to the sale or
other event for which such notice is required. The experises of retaking, selling and
otherwise disposing of said property, including reasonable attozneys’ fees and legal
expenses incurred in connection therewith, shall constitute so niich additional
indebtedness hereby secured and shall be payable upon demand with interest at the Default
Interest Rate. |

(©)  Foreclosure. Mortgagee may proceed to protect and enforcc *iw rights of
Mortgagee hereunder (i) by any action at law, suit in equity or other appropriate
proceedings, whether for the specific performance of any agreement contained herein, or
for an injunction against the ﬁohﬁon of any of the terms hereof, or in aid of the exercise
of any power granted hereby or by law, or (ii) by the foreclosure of this Mortgage. In any

suit to foreclose the lien hereof, there shall be allowed and included as additional <
indebtedness hereby secured in the decree of sale, all expenditures and expenses o
authorized by the Illinois Mortgage Foreclosure Law, as amended from time to time, 735 €L
TLCS 5/15-1101, et seq (the “Act”) and all other expenditures and expenses which may be o
i , g )
paid or incurred by or on behalf of Mortgagee for attorney’s fees, appraiser’s fees, outlays o
for documentary and expert evidence, stenographer’s charges, publication costs, and costs el
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(which may be estimated as to items to be expended afier entry of the decree) of procuring
all such abstracts of title, title searches and examinations, title insurance policies, and
similar data and assurance with respect to title as Mortgagee may deem reasonably
necessary either to prosecute such suit or to evidence to bidders at sales which may be had
pursuant to such decree the true conditions of the title to or the value of the Mortgaged
Premises. All expenditures and expenses of the nature mentioned in this paragraph, and
such other expenses and fees as may be incurred in the protection of the Mortgaged
Premises and rents and income therefrom and the maintenance of the lien of this
Mortgage, inciuding the fees of any attorney employed by Mortgagee in any litigation or
proceedings affecting this Mortgage, the Loan Agreement, the Note or the Mortgaged
Premises, including bankruptcy proceedings, or in preparation of the commencement or
defeiise of any proceedings or threatened suit or proceeding, or otherwise in dealing
specifizaliv therewith, shall be so much additional indebtedness hereby secured and shall be
immediat<iy due and payable by Mortgagor, with interest thereon at the Default Interest

Rate until pais ‘

(d)  Aprcintment of Receiver. Mortgagee shall, as a matter of right, without
notice and without givins; bond to Mortgagor or anyone claiming by, under or through it,
and without regard to the sovancy or insolvency of Mortgagor or the then value of the
Mortgaged Premises, be eniitled to have a receiver appointed pursuant to the Act of all or
any part of the Mortgaged Preiiscs and the rents, issues and profits thereof, with such
power as the court making such apraintment shall confer, and Mortgagor hereby consents
to the appointment of such receiver and-siall not oppose any such appointment. Any such
receiver may, to the extent permitted under applicable law, without notice, enter upon and
take possession of the Mortgaged Premises ¢: any part thereof by force, summary
proceedings, ejectment or otherwise, and may rémaove Mortgagor or other persons and
any and all property therefrom, and may hold, operaie and manage the same and receive
all earnings, income, rents, issues and proceeds accruing, with respect thereto or any part
thereof, whether during the pendency of any foreclosure-or until any right of redemption
shall expire or otherwise. |

(¢)  Taking Posseésiog, Collecting Rents, Etc. Upon d=imand by Mortgagee,
Mortgagor shall surrender to Mortgagee and Mortgagee may enter and take possession of

the Mortgaged Premises or any part thereof personally, by its agent or attut~eys or be
placed in possession pursuant to court order as mortgagee in possession or{rCviver as
provided in the Act, and Mortgagee, in its discretion, personally, by its agents or sittorneys
or pursuant to court order as mortgagee in possession or receiver as provided in the Act
may enter upon and take and maintain possession of all or any part of the Mortgaged
Premises, together with all documents, books, records, papers, and accounts of Mortgagor
relating thereto, and may exclude Mortgagor and any agents and servants thereof wholly
therefrom and may, on behalf of Mortgagor, or in its own name as Mortgagee and under
the powers herein granted:

') Hold, operate, manage and control all or any part of the Mortgaged
Premises and conduct the business, if any, thereof, either personally or by its
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agents, with full power to use such measures, legal or equitable, as in its discretion
may be deemed proper or necessary to enforce the payment or security of the
rents, issues, deposits, profits, and avails of the Mortgaged Premises, including
without limitation actions for recovery of rent, actions in forcible detainer, and
actions in distress for rent, all without notice to Mortgagor,

(i)  Cancel or terminate any lease or sublease of all or any part of the
Mortgaged Premises for any cause or on any ground that would entitle Mortgagor

to cancel the same;

(i)  Elect to disaffirm any lease or sublease of all or any part of the
Mortgaged Premises made subsequent to this Mortgage without Mortgagee’s prior

written consent;

Giv)  Extend or modify any then existing leases and make new leases of
all or any part of the Mortgaged Premises, which extensions, modifications, and
new leases 154y provide for terms to expire, or for options to lessees to extend or
renew terms tc evpire, beyond the maturity date of the Loan and the issuance of a
deed or deeds to & purchaser or purchasers at a foreclosure sale, it being
understood and agrecd that any such leases, and the options or other such
provisions to be containcy iherein, shall be binding upon Mortgagor, all persons
whose interests in the Morigzgsd Premises are subject to the lien hereof, and the
purchaser or purchasers at any frreclosure sale, notwithstanding any redemption
from sale, discharge of the indebicdricss hereby secured, satisfaction of any
foreclosure decree, or issuance of any <ertificate of sale or deed to any such
purchaser; |

(v) Make all necessary or proper repairs, decorations, renewals,
replacements, alterations, additions, betterments, anJ improvements in connection
with the Mortgaged Premises as may seem judicious to :nrtgagee, to insure and
reinsure the Mortgaged Premises and all risks incidental 1o Mortgagee’s
possession, operation and management thereof, and to reccive all rents, issues,
deposits, profits, and avails therefrom; and

(vi)  Apply the net income, after allowing a reasonable fee 1o the
collection thereof and for the management of the Mortgaged Premises, (0 the
payment of taxes, insurance premiums and other charges applicable to the
Mortgaged Premises, or in reduction of the indebtedness hereby secured in such
order and manner as Mortgagee shall select.

Nothing herein contained shall be construed as constituting Mortgagee a
mortgagee in possession in the absence of the actual taking of possession of the
Mortgaged Premises. The right to enter and take possession of the Mortgaged

Premises and use any personal property therein, to manage, operate, conserve and
improve the same, and to collect the rents, issues and profits thereof, shall be in

25




UNOFFICIAL COPY

addition to all other rights or remedies of Mortgagee hereunder or afforded by law,
and may be exercised concurrently therewith or independently thereof. The
expenses (including any receiver’s fees, counsel fees, costs and agent’s
compensation) incurred pursuant to the powers herein contained shall be secured
hereby which expenses Mortgagor promises to pay upon demand together with
interest at the rate applicable to the Note at the time such expenses are incurred.
Mortgagee shall not be liable to account to Mortgagor for any action taken
pursuant hereto other than to account for any rents actually received by
Mortgagee. Without taking possession of the Mortgaged Premises, Mortgagee
may, in the event the Mortgaged Premises become vacant or are abandoned, take
such steps as it deems appropriate to protect and secure the Mortgaged Premises
including hiring watchmen therefor) and all costs incurred in so doing shall
constitute so much additional indebtedness hereby secured payable upon demand
wiisinterest thereon at the Default Interest Rate.

24, Compliaics with Tllinois Mortgage Foreclosure Law.

(3)  Inthe event that any provision in this Mortgage shall be inconsistent with
any provision of the Act, the provisions of the Act shall take precedence over the
provisions of this Mortgage, but shall not invalidate or render unenforceable any other
provision of this Mortgage that cez: be construed in a manner consistent with the Act.

(0)  Ifany provision of this Morigage shall grant to Mortgagee any rights or
remedies upon default of Mortgagor which are more limited than the rights that would
otherwise be vested in Mortgagee under the Act in the absence of said provision,
Mortgagee shall be vested with the rights grantcd 7a the Act to the full extent permitted by
law. |

(c)  Without limiting the generality of the foregoing, all expenses incurred by
Mortgagee to the extent reimbursable under Sections 5/15-1532-and 5/15-1512 of the
Act, whether incurred before or after any decree or judgment o{ foreclosure, and whether
enumerated in Section 23(c) or Section 26 of this Mortgage, shall he added to the
indebtedness secured by this Mortgage or by the judgment of foreclosure.

25.  Waiver of Right to Redeem From Sale; Waiver of Appraisement, Veivaiion, Etc.

‘Mortgagor shall not and will not apply for or avail itself of any appraisement, valuation, ay,

extension or exemption laws, or any so-called “Moratorium Laws,” now existing or hereafter

enacted in order to prevent or hinder the enforcement or foreclosure of this Mortgage, but hereby

waives the benefit of such laws. Mortgagor for itself and all who may claim through or under it

waives any and all right to have the property and estates comprising the Mortgaged Premises fop

marshalled upon any foreclosure of the lien hereof and agrees that any court having jurisdiction to ¢!

foreclose such lien may order the Mortgaged Premises sold as an entirety. In the event of any sale 7

made under or by virtue of this instrument, the whole of the Mortgaged Premises may be sold in H

one parcel as an entirety or in separate lots or parcels at the same or different times, all as 1

Mortgagee may determine. Mortgagee shall have the right to become the purchaser at any sale f:
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made under or by virtue of this instrument and Mortgagee so purchasing at any such sale shall
have the right to be credited upon the amount of the bid made therefor by Mortgagee with the
amount payable to Mortgagee out of the net proceeds of such sale. In the event of any such sale,
the Note and the other indebtedness hereby secured, if not previously due, shall be and become
immediately due and payable without demand or notice of any kind. Mortgagor acknowledges
that the Mortgaged Premises does not constitute agricultural real estate, as defined in Section
5/15-1201 of the Act, or residential real estate, as defined in Section 5/15-1219 of the Act. To the
fullest extent permitted by law, Mortgagor, pursuant to Section 5/15-1601(b) of the Act, hereby
voluntarily and knowingly waives any and all rights of redemption on behalf of Mortgagor, and
each and every person acquiring any interest in, or title to the Mortgaged Premises described
herein subseguent to the date of this Mortgage, and on behalf of all other persons to the extent

permitted by arplicable law.

26.  Coris and Expenses of Foreclosure. In any suit to foreclose the lien hereof there
shall be allowed and ;ncluded as additional indebtedness in the decree for sale all expenditures and
expenses which may be paid or incurred by or on behalf of Mortgagee for attomneys’ fees,
appraiser’s fees, outlays fci documentary and expert evidence, stenographic charges, publication
costs and costs (which may bé estimated as to items to be expended after the entry of the decree)
of procuring all such abstracts of tit’c, title searches and examination, guarantee policies, Torrens
certificates and similar data and assurances with respect to title as Mortgagee may deem to be
reasonably necessary either to prosecutc sy foreclosure action or to evidence to the bidder at any
sale pursuant thereto the true condition of *:: title to or the value of the Mortgaged Premises, and
all of which expenditures shall become so muck: additional indebtedness hereby secured which
Mortgagor agrees to pay and all of such shall be irunediately due and payable with interest
thereon from the date of expenditure until paid at tiv Default Interest Rate.

27.  Insurance After Foreclosure. Wherever provicion is made in the Mortgage or the
Loan Agreement for insurance policies to bear mortgagee clauses or other loss payable clauses or

endorsements in favor of Mortgagee, or to confer authority upca Mortgagee to settle or
participate in the settlement of losses under policies of insurance oz 19 hold and disburse or
otherwise control use of insurance proceeds, from and after the entry oi’judgment of foreclosure,
all such rights and powers of Mortgagee shall continue in Mortgagee as jadgment creditor or
mortgagee until confirmation of sale. Upon confirmation of sale, Mortgagee shail be empowered
1o assign all policies of insurance to the purchaser at the sale.

28.  Protective Advances. All advances, disbursements and expenditures mads; by
Mortgagee before and during a foreclosure, and before and after judgment of foreclosure, and at
any time prior to sale, and, where applicable, after sale, and during the pendency of any related
proceedings, for the following purposes, in addition to those otherwise authorized by this

Mortgage or by the Act (collectively “Protective Advances”), shall have the benefit of all [op
applicable provisions of the Act, including those provisions of the Act hereinbelow referred to: f:.:‘
‘ ‘ €52

(a)  all advances by Mortgagee in accordance with the terms of this Mortgage I

to: (i) preserve or maintain, repair, restore or rebuild the improvements upon the ',l,{;ij
Mortgaged Premises; (ii) preserve the lien of this Mortgage or the priority thereof; or (i) v
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enforce this Mortgage, as referred to in Subsection (b) (5) of Section 5/15-1302 of the
Act;

(b)  payments by Mortgagee of: (i) when due installments of principal, interest
or other obligations in accordance with the terms of any senior mortgage or other prior
lien or encumbrance; (ii) when due installments of real estate taxes and assessments,
general and special and all other taxes and assessments of any kind or nature whatsoever
which are assessed or imposed upon the mortgaged real estate or any part thereof; (iii)
other obligations authorized by this Mortgage; or (iv) with court approval, any other
amounts in connection with other liens, encumbrances or interests reasonably necessary to
preserve the status of title, as referred to in Section 5/15-1505 of the Act,

(¢} advances by Mortgagee in settlement or compromise of any claims asserted
by claimasits vnder senior mortgages or any other prior liens;

(d) siteineys’ fees and other costs incurred: (i) in connection with the
foreclosure of thiz Iviortgage as referred to in Section 5/1504 (d) (2) and 5/15-1510 of the
Act; (ii) in connection wih-any action, suit or proceeding brought by or against
Mortgagee for the enforcemiit of this Mortgage or arising from the interest of Mortgagee
hereunder; or (iii) in the preperztion for the commencement or defense of any such
foreclosure or other action; '

(6)  Mortgagee’s fees and costs, including attorneys’ fees, arising between the
entry of judgment of foreclosure and the coafirmation hearing as referred to in Subsection
(b) (1) of Section 5/15-1508 of the Act,

()  advances of any amount required to rozke up a deficiency in deposits for
installments of taxes and assessments and insurance pre:ams as may be authorized by

this Mortgage;

4

(8)  expenses deductible from proceeds of sale as re{erred to in Subsections (a)
and (b) of Section 5/15-1512 of the Act,

(h)  expenses incurred and expenditures made by Mortgagee 11 Lay one or
more of the following: (i) premiums for casualty and liability insurance paid %y Mortgagee
whether or not Mortgagee or a receiver is in possession, if reasonably required; i
reasonable amounts, and all renewals thereof, without regard to the limitation to
maintaining of existing insurance in effect at the time any receiver or mortgagee takes
possession of the Mortgaged Premises imposed by Subsection (c) (1) of Section 5/15-
1704 of the Act; (ii) repair or restoration of damage or destruction in excess of available
insurance proceeds or condemnation awards; (iii) payments required or deemed by
Mortgagee to be for the benefit of the Mortgaged Premises under any grant or declaration
of easement, easement agreement, agreement with any adjoining land owners or
instruments creating covenants or restrictions for the benefit of or affecting the Mortgaged
Premises; (iv) shared or common expense assessments payable to any association or

28

10556059




UNOFFICIAL COPY

corporation in which the owner of the Mortgaged Premises is 8 member in any way
affecting the Mortgaged Premises; (V) pursuant to any lease or other agreement for

occupancy of the Mortgaged Premises.

All Protective Advances shall be so much additional indebtedness secured by this

Mortgage, and shall become immediately due and payable without notice and with interest
thereon from the date of the advance until paid at the Default Interest Rate.

This Mortgage shall be a lien for all Protective Advances as to subsequent
purchasers and judgment creditors from the time this Mortgage is recorded pursuant to

Subsection (b) (10) of Section 5/15-1302 of the Act.

A1 Protective Advances shall, except to the extent, if any, that any of the same is
clearly coiifzay to or inconsistent with the provisions of the Act, apply to and be included
in:

(i)~ determination of the amount of indebtedness secured by this

Mortgage at aiy ‘ine,

(i) the md ehtedness found due and owing to Mortgagee in the
judgment of foreclosure-und any subsequent supplemental judgments, orders,
adjudications or findings by **= court of any additional indebtedness becoming due

after such entry of judgment, it being agreed that in any foreclosure judgment, the
court may reserve jurisdiction for ich purpose;

(i) determination of amounts d2Auctible from sale proceeds pursuant
to Section 5/15-1512 of the Act;

(iv) applic#tion of income in the hanas-of any receiver or Mortgagee in
possession; and

\J comp&tation of any deficiency judgment pursuant to Subsections
(b) (2) and (e) of Sections 5/15-1508 and Section 5/15-1511 ot the Act.

29.  Application of Proceeds. The proceeds of any foreclosure sale of the Ivi ortgaged
Premises or of any sale of property pursuant to Section 23(c) hereof shall be distribute in the

following order of priority: first, on account of all costs and expenses incident to the foreclosure
or other proceedings including all such items as are mentioned in Sections 23(b), 23(c) and 26
hereof, second, to all other items which under the terms hereof constitute indebtedness hereby
secured in addition to that evidenced by the Note with interest thereon as herein provided, third,

to all interest on the Note; and Fourth, to all principal on the Note with any overplus to

whomsoever shall be lawfully entitled to same. o

. | : et

30.  Mortgagee’s Remedies Cumulative - No Waiver. No remedy or right of {%
Mortgagee shall be exclusive but shall be cumulative and in addition to every other remedy or “%
<
N
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right now or hereafter existing at law or in equity or by statute or provided for in the Loan
Agreement or the Note. No delay in the exercise or omission to exercise any remedy or right
accruing on any default shall impair any such remedy or right or be construed to be a waiver of
any such default or acquiescence therein, nor shall it affect any subsequent default of the same or
different nature. Every such remedy br right may be exercised concurrently or independently, and
when and as often as may be deemed expedient by Mortgagee.

31.  Mortgagee Party to Suits. If Mortgagee shall be made a party to or shall intervene
in any action or proceeding affecting the Mortgaged Premises or the title thereto or the interest of
Mortgagee under this Mortgage (including probate and bankruptcy proceedings), or if Mortgagee
employs an attorney to collect any or all of the indebtedness hereby secured or to enforce any of
the terms bzrecf or realize hereupon or to protect the lien hereof, or if Mortgagee shall incur any
costs or expenrses in preparation for the commencement of any foreclosure proceeding or for the
defense of any tiresisned suit or proceeding which might affect the Mortgaged Premises or the
security hereof, whetlier or not any such foreclosure or other suit or proceeding shall be actually
commenced, then in any such case, Mortgagor agrees to pay to Mortgagee, immediately and
without demand, all reasor.sbie costs, charges, expenses and attorneys’ fees incurred by
Mortgagee in any such case, ¢od the same shall constitute so much additional indebtedness hereby
secured payable upon demand with ‘iierest at the Default Interest Rate.

32.  Modification Not To ASeci Lien. Mortgagee, without notice to anyone, and
without regard to the consideration, if any, ;:zid therefor, or the presence of other liens on the
Mortgaged Premises, may in its discretion relezse uny part of the Mortgaged Premises or any
person liable for any of the indebtedness hereby sezured, may extend the time of payment of any
of the indebtedness hereby secured and may grant wrivers or other indulgences with respect
hereto and thereto, without in any way affecting or impair.rg the liability of any party liable upon
any of the indebtedness hereby secured or the priority of the, 1ien of this Mortgage upon all of the
Mortgaged Premises not expressly released, and may agree wit's Mortgagor to modifications to
the terms and conditions contained herein or otherwise applicabic %0 any of the indebtedness
hereby secured (including modifications in the rates of interest applicatiz thereto).

33.  Notices. Any and all notices given in connection with this Mortgage shall be
deemed adequately given only if in writing and addressed as follows:

If to Mortgagee: - Cole Taylor Bank
- 350 East Dundee Road
' Wheeling, Tllinois 60090
" Attention: Mr. Gregory . Miller
' Fax No. 847/541-2208

with a copy to: | Aronberg Goldgehn Davis & Garmisa
' One IBM Plaza - Suite 3000
- Chicago, Illinois 60611
. Attention: Ned S. Robertson, Esq.
' Fax No. 312/828-9635

30




UNOFFICIAL COPY

Hoffman Estates Development Venture Limited Partnership
' Hoffman Estates Development Venture, Inc.
- 1800 McDonough Road
' Hoffman Estates, Hllinois 60192
Attention: Jan Ribando
. Fax No. 847/697-7895
with a copy to: ‘ Strauss and Malk
- 104 Wilmot Road
 Deerfield, Illinois 60015
" Attention: Amold B. Malk, Esq.
' Fax No. 847/374-1110
Notices shaii ¢ deemed properly delivered and received: (i) if and when personally
delivered; or (ii) one (1) business day after deposit with Federal Express or other comparable
commiercial overnight comzer; or (iii) the same day when sent by confirmed facsimile before 5:00
p.m. (Central Time). Notices muv be delivered on behalf of the parties by their respective

attorneys.

If to Mortgagor:

34, Partial Invalidity. All ngiris; powers and remedies provided herein are intended to
be limited to the extent necessary so that tr<y will not render this Mortgage invalid, unenforceable
or not entitled to be recorded, registered or filed under any applicable law. If any term of this
Mortgage shall be held to be invalid or unenforcatic, the validity and enforceability of the other

terms of this Mortgage shall in no way be affected tnereby.
|

35.  Successors and Assigns. Whenever any of the parties hereto is referred to, such
reference shall be deemed to include the successors and assigns of such party; and all the
covenants, promises and agreements in this Mortgage contained by ot on behalf of Mortgagor, or
by or on behalf of Mortgagee, shall bind and inure to the benefit of the respective successors and

assigns of such parties, whether so expressed or not.

36.  Default Interest Rate. For purposes of this Mortgage, “Default I’ erest Rate” shall
mean the “Default Interest Rate” as defined in the Note.

\
37.  Headings. The headings in this instrument are for convenience of refercnce only
and shall not limit or otherwise affect the meaning of any provision hereof.

: |
38.  Changes, Etc. This instrument and the provisions hereof may be changed, waived,
discharged or terminated only by an instrument in writing signed by the party against which
enforcement of the change, waiver, discharge or termination is sought.

39.  Governing Law. This Mortgage shall be governed by and construed under the
laws of the State of Illinois. |
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40.  Future Advances. Mortgagee shall have the right, but not the obligations, to
advance additional funds in excess of Five Million One Hundred Thousand and No/100 Dollars
($5,100,000.00) to Mortgagor; and any sum or sums which may be so loaned or advanced by
Mortgagee to Mortgagor within ten (10) years from the date hereof, together with interest
thereon at the rate agreed upon at the time of such loan or advance, shall be equally secured with
and have the same priority as the original indebtedness and be subject to all the terms and
provisions of this Mortgage. Subject to the preceding sentence, this Mortgage is further made to
secure payment of all other amounts, with interest thereon, becoming due and payable to
Mortgagee under the terms of the Loan Agreement, the Note, this Mortgage or any other
instruments securing the Note; provided, however, that the indebtedness secured hereby shall in
no event exceed Ten Million Two Hundred Thousand and No/100 Dollars ($10,200,000.00).

HNEXT PAGE 1S THE SIGNATURE PAGE
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IN WITNESS WHEREOQF, the undersigned has executed this Mortgage as of the date

first above written.

33
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HOFFMAN ESTATES DEVELOPMENT
VENTURE LIMITED PARTNERSHIP, an
Ilinois limited partnership

By: HOFFMAN ESTATES
DEVELOPMENT VENTURE, INC., an

Illinois corporation, General Partner

M) Kkt

Name/AnthonyD Ivankovich
Title: President

HOFFMAN ESTATES DEVELOPMENT
VENTURE, INC., an Tllinois corporation

BQ’JQ) M—é Lr

Nam: Anthony D. Ivankovich
Title: President

HOFFVMIAN ESTATES DV Fo0PMENT
VENTURE, INC--ar Hitimots(riroration

By~

Narme?
Titles~

38609
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STATE OF ILLINOIS)
)SS
COUNTY OF COOK )

The undersigned, a Notary Public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY that Anthony D. Ivankovich personally known to me to be the President of
HOFFMAN ESTATES DEVELOPMENT VENTURE, INC., the General Partner of

HOFFMAN ESTATES DEVELOPMENT VENTURE LIMITED PARTNERSHIP, an Illinois

limited partnership, whose name is subscribed to the within ingffuie t, appeared before me this
S DEVELOPMENT

day in person and acknowledged that as President of HOFFM# m 39

Partner of said hiitied partnership, for the uses and purposes tRbxg
such partnership’s auhiority.

STATE OF ILLINOIS)
' )SS ‘
COUNTY OF COOK ) |

The undersigned, a Notary Public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY that Anthony D. Ivankovich, personally known to me 19'be the President of
HOFFMAN ESTATES DEVELOPMENT VENTURE, INC., an Illinois corporation, whose
name is subscribed to the within instrument, appeared before me this day in person and
acknowledged that as such President of such corporation, he signed and delivered tns said
instrument as his free and voluntary act and as the free and voluntary act of said corporaiion, for
the uses and purposes therein set fortﬁ and pursuant to such corporation’s authority.

~—
F)
1
- &

GIVEN under my hand and Notarial Seal this_ 27 day of June, 2001.

)
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EXHIBIT A

Legal Description

Part of the Northwest Quarter and the Northeast Quarter of Section 9, Township
41 North, Range 9, East of the Third Principal Meridian described as follows:

Commencing at the Northwest corner of said Northeast Quarter; thence South 50
degrees 00 minutes 28 seconds West, along the Easterly line of lands conveyed by
Document No. 15722947, a distance of 77.00 feet to the point of beginning;
therice South 89 degrees 30 minutes 04 seconds East, along a line parallel with,
and 5Ctect Southerly of as measured perpendicular to, the North line of said
Northeast fzuarter, part of said parallel line lying within said Northeast Quarter
being the Soviherly right of way line of Shoe Factory Road as found in Document
No. 16052039, a Zistance of 199.99 feet to the Westerly line of the Estates of Deer
Crossing, Unit On¢, recorded February 24, 1993 as Document No. 93-143139;
thence South 00 degrees 2% minutes 56 seconds West, along said Westerly line a
distance of 501.00 feet; therce South 62 degrees 50 minutes 18 seconds West, a
distance of 163.71 feet; thencz 2vorth 00 degrees 29 minutes 56 seconds East, a
distance of 30.00 feet; thence No7h 89 degrees 30 minutes 04 seconds West, a
distance of 90.00 feet; thence Nortt: 76 degrees 29 minutes 56 seconds East, a
distance of 125.50 feet; thence North 8¢ dearees 30 minutes 04 seconds West, a
distance of 202.46 feet; thence North 00 degrzes 29 minutes 56 seconds East, a
distance of 218.75 feet to said Easterly line dsciibed in Document No. 15722947,
thence North 50 degrees 00 minutes 28 seconds Fa<( along said Easterly line, a
distance of 312.25 feet to the point of beginning in € ok County, Illinois.
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EXHIBIT B

Permitted Exceptions

Taxes not yet due and payable. |

Unrecorded leases.

30 foot building line as disclosed on Doc. No. 93973544

Easements reflected on Doc. No: 93973544

Mortgage to be recorded from Mortgagor in favor of Anthony D. Ivankovich to secure a
Note fo:'$.56,975.00 f
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