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LEASEHOLD MORTGAGE, ASSIGNMENT OF LEASES
AND SECURITY AGREEMENT

THE MORTGAGOR, VICORP RESTAURANTS, INC., a Colorado
corporation, having offices at 400 West 48t Avenue, Denver, CO 80216,
Mortgages and Warrants to SUNTRUST BANK, a banking association,
having a principal place of business at 303 Peachtree Street, 25% Floor,
Atlanta, Georgia 30308, Attention: Agency Services, as Administrative Agent
for 1tself and the other Lenders who are now or may become parties to the
Credit Agreement, as defined in the Leasehold Mortgage Rider attached
hereto »s Exhibit C (hereinafter designated as the "Mortgagee"), the property
described in_Exhibit A attached hereto and incorporated herein by reference
situated in tlic County of Cook in the State of Illinois (together with the other
rights and “1mrerests described in the Leasehold Mortgage Rider being
referred to herein as the "Property"), hereby releasing and waiving all rights
under and by virtue/s{ the Homestead Exemption Laws of this State.

The covenants, < agreements, conditions, representations and
warranties contained in tie leasehold Mortgage Rider which is annexed
hereto as Exhibit C are incorporated herein by reference as if fully set out
herein; and all references to”¢he covenants, agreements, conditions,
representations and warranties contzined in this Leasehold Mortgage shall
be deemed to include the covenants, agréements, conditions, representations
and warranties contained herein and in said 1.easehold Mortgage Rider.

The Mortgagor further covenants and agrees as follows:

(A) The term "Obligations" as used lierein shall have the
meaning set forth in the Leasehold Mortgage Rider attached hereto
and shall also include any and all advances, costs 0 expenses paid or
mcurred by the Mortgagee to protect any or all of the Property,
perform any obligation of the Mortgagor hereunder of collect any
amount owing to the Mortgagee which is secured hereby; 20y and all
other liabilities, obligations and indebtedness, howsoever ‘created,
arising or evidenced, direct or indirect, absolute or contingent, recourse
or "non-recourse”, now or hereafter existing or due or to become due,
owing by the Mortgagor to the Mortgagee (provided, however, that the
aggregate maximum amount included within the Obligations on
account of principal shall not exceed the sum of an amount equal to
$95,000,000 plus the total amount of all advances made by the
Mortgagee to protect the Property and the security interest and lien
created hereby; plus the amount due on any indemnity given by the
Mortgagor contained herein or in the other documents evidencing or
securing the Obligations (all of which terms are defined in the
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Leasehold Mortgage Rider); plus interest on all of the foregoing; and
all costs of enforcement and collection of this Leasehold Mortgage and
the other such documents evidencing or securing the Obligations).

(B) The Mortgagee shall have the following remedies, upon
and during the continuance of an Event of Default (as defined in the
Leasehold Mortgage Rider) and to the extent provided by applicable
law, in addition to the remedies hereinafter and in the Leasehold
Mortgage Rider set forth, whether such Event of Default shall occur
before or after institution of legal proceedings to foreclose the lien of
tlias Leasehold Mortgage or before or after sale thereunder: (i) enter
anc take actual possession of the Property, the rents and the leases, or
any par: thereof, personally, or by its agents or attorneys, and exclude
the Mortgegor therefrom; (1) with or without process of law, enter
upon and taks and maintain possession of all of the documents, books,
records, papers and accounts of the Mortgagor relating thereto; (iii) as
attorney-in-fact or 2gent of the Mortgagor, or in its own name as the
Mortgagee and undcr the powers herein granted, hold, operate,
manage and control the-Property, the rents and the leases relating
thereto and conduct the irisiness, if any, thereof either personally or by
its agents, contractors or  wminees, with full power to use such
measures, legal or equitable, as in its discretion or in the discretion of
1ts successors or assigns may be deemed proper or necessary to enforce
the payment of the rents relating thereto (including actions for the \
recovery of rent, actions in forceable detainer and actions in distress of
rent); (iv) cancel or terminate any lease o anv cause or on any ground
which would entitle the Mortgagor to cancel the same; (v) elect to
disaffirm any lease made subsequent hereto or s@vordinated to the lien
hereof (except to the extent, if any, the Mortgagee has expressly agreed
otherwise in writing); (vi) make all necessary or groper repairs,
decoration, renewals, replacements, alterations, additions uetterments
and improvements to the Property that, in its discretion, sy seem
appropriate; (vii) insure and reinsure the Property for <ali risks
incidental to the Mortgagee's possession, operation and manage:unent
thereof; and (vii1) receive all such rents and proceeds, and perform
such other acts in connection with the management and operation of
the Property, as the Mortgagee in its reasonable discretion may deem
proper, the Mortgagor hereby granting the Mortgagee full power and
authority to exercise each and every one of the rights, privileges and
powers contained herein at any and all times after and during the
continuance of any Event of Default without notice to the Mortgagor or
any other person. The Mortgagee, in the exercise of the rights and
powers conferred upon it hereby, shall have full power to use and apply
the rents to the payment of or on account of the following, in such
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order as it may determine: (1) to the payment of the operating
expenses of the Property, including the cost of management and
leasing thereof (which shall include reasonable compensation to the
Mortgagee and its agents or contractors, if management be delegated
to agents or contractors, and it shall also include lease commissions
and other compensation and expenses of seeking and procuring
tenants and entering into leases), established claims for damages, if
any, and premiums on insurance herein above authorized; (2) to the
payment of taxes, charges and special assessments, the costs of all
repairs, decorating, renewals, replacements, alterations, additions,
betierments and improvements of the Property, including the cost from
tizie-to time of installing, replacing or repairing the Property, and of
placiig the Property in such condition as will, in the judgment of the
Mortgagee, make it readily rentable; and (3) to the payment of any
Obligations

Upon and_nyring the continuance of any Event of Default, the
Mortgagee shall ‘alsshave the right, immediately or at any time
thereafter (in the Mositgagee's sole discretion), to foreclose this
Leasehold Mortgage. “Upor the filing of any complaint for that
purpose, the court in wiich such complaint is filed may, upon
application of the Mortgagee o' at any time thereafter, either before or
after foreclosure sale, and without notice to the Mortgagor or to any
party claiming under the Mortgager and without regard to the
solvency or insolvency at the time of such application of any person
then liable for the payment of any of the Obligations, without regard to
the then value of the Property, and without the requirement of any
bond therefor, be entitled on its motion to itha appointment of a
receiver of the Property, with power to take posssssion, charge and
control of the Property, to lease the same, to keep: the buildings
thereon insured and in good repair, and to collect all reris during the
pendency of such foreclosure suit, and, in case of foreclosure sale and a
deficiency during any period of redemption. The court may ©om time
to time, authorize said receiver to apply the net amounts remaininz in
his hands, after deducting reasonable compensation for the receiver
and his counsel as allowed by the court, in payment (in whole or in
part) of any or all of the Obligations, including, without limitation, the
following, in such order of application as the Mortgagee in its sole and
unreviewable discretion may elect: (i) amounts due upon the
Obligations; (i) amounts due upon any decree entered in any suit
foreclosing this Leasehold Mortgage; (iii) costs and expenses of
foreclosure and litigation relative to the Property; (iv) insurance
premiums, repairs, taxes, special assessments, water charges and
interest, penalties and costs, in connection with the Property; (v) any
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other lien or charge upon the Property that may be or become superior
to the lien of this Leasehold Mortgage, or of any decree foreclosing the
same; and (v1) all moneys advanced by the Mortgagee to cure or
attempt to cure any Event of Default by the Mortgagor or otherwise, to
protect the security hereof provided herein or in the other document or
instrument evidencing or securing the Obligations, with interest on
such advances at the interest rate applicable after maturity as
provided in the Credit Agreement. The overplus of the proceeds of

- sale, if any, shall be paid to the Mortgagor. This Leasehold Mortgage
may be foreclosed once against all, or successively against any portion
oryortions, of the Property, as the Mortgagee may elect, until all of the
Property has been foreclosed against and sold. In case of any
foreciosure of this Leasehold Mortgage (or the commencement of any
preparation therefor) in any court, all expenses of every kind paid or
incurred by (ke Mortgagee for the enforcement, protection or collection
of this security . including court costs, reasonable attorneys' fees,
stenographers' ie¢s; costs of advertising, and costs of title insurance
and any other documentary evidence of title, shall be paid by the
Mortgagor.

(C)  Notwithstanding anything contained in this Leasehold
Mortgage, the Mortgagee skall' not be obligated to perform or
discharge, and does not hereby undzrtake to perform or discharge, any
obligation, duty or liability of the ‘Mertgagor, whether hereunder or
under any of the leases or otherwise, a4 the Mortgagor hereby agrees
to indemnify against and hold the Mort{gages harmless of and from:
any and all liabilities, losses or damages which the Mortgagee may
incur or pay under or with respect to Property t4 :eason of its exercise
of rights hereunder.

(D) This Leasehold Mortgage is granted to escure future
advances under a revolving line of credit and term loans @rom the
Mortgagee to the Mortgagor, as provided in the Credit Agreeirent. All
advances, disbursements or other payments required by or providad in
the Credit Agreement are obligatory advances up to the credit limits
established therein and shall, to the fullest extent permitted by law,
have the same priority as if advanced on the date that this Leasehold
Mortgage is recorded.

S6S9TG0T

(E)  The Mortgagor, on behalf of itself and all persons now or
hereafter interested in the Property, to the fullest extent permitted by
applicable law hereby waives all rights under all appraisement,
homestead, moratorium, valuation, exemption, stay, reinstatement,
extension, redemption and marshalling statutes, laws or equities now
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or hercafter existing, and the Mortgagor agrees that no defense, claim
or right based on any thereof will be asserted, or may be enforced, in
any action enforcing or relating to this Leasehold Mortgage or any of
the Property. Without limiting the generality of the preceding
sentence, the Mortgagor, to the fullest extent permitted by Illinois law,
on its own behalf and on behalf of each and every person acquiring any
interest in or title to the Property, or any thereof, subsequent to the
date of this Leasehold Mortgage, hereby irrevocably waives any and all
rights of redemption it may have pursuant to any statute, order, decree
or judgment of any court. Pursuant to §15-1601(b) of the Illinois
Mortgage Foreclosure Act (the “Act”), Mortgagor acknowledges that
the” Premises do not constitute either: (1) agricultural real estate as
such-t<rm is defined in §15-1201 of the Act, or (11) residential real
estate as such term is defined in §15-1219 of the Act. Mortgagor
hereby waiyes any and all rights of redemption and reinstatement
pursuant to-Section 15-1601(b) of the Act, on its own behalf and on
behalf of each aind cvery person acquiring any interest in or title to the
Premises or any poriion thereof, it being the intent hereof that such
right of reinstatemeni and redemption be waived to the full extent
. permitted by applicable 1:w!

(F)  Upon full payment and performance of the Obligations,
this Leasehold Mortgage shall termpate and be null and void.

[Balance of Page Intextionally Left Blank]
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IN WITNESS WHEREOF, the Mortgagor has caused this

Leasehold Mortgage to be executed by its duly authorized officers, all
as of the day and year written hereof.

Dated as of May 14, 2001

VICORP RESTAURANTS, INC.

By:

Nélmké/ fs‘txnley ’EreckSw\ tj;
Title: <, Ty P

Title: Salle) , ENee NP
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IN WITNESS WHEREOF, the Mortgagor has caused this Mortgage
to be executed by its duly authorized officers, all as of the day and year

written hereof.

Dated as of May 14, 2001

VICORP RESTAURANTS, INC.

By:

Name:
Title;

By:

Name:
Title:

COMMONWEALTH OF MASSACHISSETTS

SUFFOLK COUNTY, ss.

On May 11, 2001, before me perscnally came Stanley Ereckson Jr. and
Richard Sabourin to me known, who being.-0y me duly sworn, did depose and
say that-they reside at 400 W. 48" Avenue, Denver, Colorado 80216, that they
are the Sr. VP and Executive VP, respectively. o1 Vicorp Restaurants, Inc., the
corporation described in and which executed ani aitested, respectively, the
above instrument, that they know the seal of said <azrporation, that the seal
affixed to said instrument is such corporate seal, that it was affixed by order of
the Board of Directors, and that they signed their names theretc by like order.

This instrument was prepared
by and after recording return
to:

RACHEL MITCHELL, ESQUIRE
BINGHAM DANA LLP

150 FEDERAL STREET

BOSTON, MASSACHUSETTS 02110
(617) 951-8000

IL

i« , / .
%&m_,&;/fﬁéfﬂ_»_; 7
Notary#Public
My Commission 2/0Ires:

Permanent Tax Index
Numbers: 27-to= (63 ~0S(o

MARJORIE S. SPIEL
NOTARY PUBLIC

My Gommission Expires Sent. 20, 2002

L
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EXHIBIT A

DESCRIPTION OF PREMISES -

SEE NEXT PAGE
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LEGAY. DESCRIPTION:
Parcel 1:

The West 1/2 of that part lving South of tha MNorth 70 acres of the West 1/2 af the
Northwest 1/4 of Secticn 10, Towaship 3§ North, Range 12, Zast of the Thiré frincipal
Maridian (excepting from said tract of land, the Easc 335.75 feet thereof) and (excepting
from said trast, the South 175.0 feer therenf) and (excapting from said tract of land,
that part tkereof taken for LaGrange Road (Kean Avenue or 96th Avenue)), all in cook
County, Illizosils and State of Illinois.

Parcel 2:

Non-exclusive cosemenca appurtenant o gnd £for the benefit of Parcel 1 aforzsaid as sec
forth ic inscoisnt dated Auguet 10, 1981 and recorded Docember 2, 1981 as Occument
Rumber 26075317 frc ingress and egress over, upon a 25.0 feet wide strip of land yunning
North, South acrosa ' he South 175.0 fear of tha Westc 1/2 of the West 1/2 of the Norchwest
1/4 of Section 10, Tiwraship 36 North, Rangs 12 Bast oZ the Third Prinecipal teridian, more
partlcularly desczikben /s follews:

The Eant 25 £9at of tke West 65 femt of that part of tha South 175.0 feet c? the West 1/2
of the Northweet L/4 of Seccion 1icC, Township 36 North. Range 12 East of the =hird
Principal Meridian, lying East sz and adjeining the Easterly line of LaGrance Road (XKean
Avenus or 96Tk Avenua) and lyiirg MNorth cf and adjasent to the Northerly lire of dedicated
147ch Strest. all in Cook County, Zllincis.

Parcsal 3:

Non-excliusive easement appursenant ta and Lor thes benefitc of Parcel 1 aforesaid as set
forth in instrument dated August 10, 1951 and recorded Decembar 2, 1981 as Documenrt
Number 26075319 for lamdscaping purposes ovar azd upon the West 10.0 fzet (=xcept tha
Scuth 27.9 feec of the MNorth 41.0 feet therec:i} of tkat parc of the South 175.00 feet of
the West /2 of the Northwest 1/4 of Section 13 Teimanrip 16 North, Range 12 East of tha
Third Prizcipal Maridian, lying East of and adjoiniias, tha Easterly line ¢f LaGrange Road
(Kean Avenue of 96th Avenue) and lying MNorch of. and diiazenc to ché Northerly line of
dedicated 1475k Street. =1l in Cook County,  Illinoiu.

Parcel 3: !

i
Non-excluzive eapement Appurtenant to and fét th= penefit ¢! pParcel ) as sec
forch in inastrument dated August 1¢. 1981 and recorded Decempar- 2, 1581 as
Document Mumber 26075315 for use of existing scorm sawer located r~=.tha
following described trgct of land: ;

Thac part cf the South 175.0 feet cf the Wegt ./2 of the Westc 1/2 of %n~
Northwast 1/4 of Section 10, Township 36 North, Range 12 East of the Talird
Prizcipal Merjidian., lying East of a line drawn at right angles to the Nuora line
of said Scuvth 175,00 feet of the West L/2 of the weat 1/2 of the North Herr 1/4
of Secricn i7, and passing through a point iz gsaid Morth linms of the South 175.¢
feet that iz located 432.9 fzet West of theiEast line of said Waast /2 of the
Weaat 1/2 of the Northwesc 1/4 of Secticon 10, (as measured aleng said North line
of the Scuth 175.0 feet) all ic Township 36, North, Range 12 East of the Third
Principal Meridian, (excepting therefrom :h?t part taken or used for public
acreet and highway), by connecting a line ffom Parcel 1 aforesaid te che
existing manhole on lst above descrilbed tract of land, located approximately 40
feet Wast acd 7 feet South cf the Scuchesaat cormer of Parcel 1 aforesaid line to
run perpendicularly from the South line of Parcel 31 aforesaid to the said
exieting ranhole, in Cook Councy, Illinozn..

.-
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Parcel 5:

Non-exclusive sagementc appurtenant to and far the benarit of parcel 1 as gat
forth in instrument dated Decembar 14, 1381 and recorded Dacember 15, 1981 as
Document 26086340 for the right to use the istorm sewer line locaced on the
following trac: of land: . :

. ., i
. That pavc of the Fast 335.75 feet of x Eract of land deseribed as being the West
"1/2 of thut part lyimg Souch of cthe North 70 acres of the West 1/2 af the
Norchwest 1/4 of Seerion 10, Towaghip 2« Norch, Range 12 EFast of che Third
Principal “eridian, in Cook County, Illinods {excepting £rem said traecc of land
. the South 177 f:et theresf and excepting that part thereof taken or used for
streets and higiovays), by connecting a line from Parcel 1 aforesaid to a stomm
Sewer lire on lat above descrihad tract of iland which iz 5 faet North o= the
South lire of 1st 7siorve deseribed track, in Cook County, Illimois.

The leasehold estate created pursuant to that certain f ¢as» Agreement dated
May 14, 2001 between CNL Funding 2001-A, LP, a Delaware limited

partnership, as lessor, and Vicorp Restaurants, Inc.. a Colorado corporation, E
| as lessee, 2 Memorandum of which dated Mm A 2000 is being &
* recorded herewith, with respect to the property described above. 4

[

!
i
!
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EXHIBIT B
PERMITTED ENCUMBRANCES

Those exceptions appearing in Schedule B of a certain Title Insurance
Policy issued by Commonwealth Land Title Insurance Company with respect
to the Premises described in Exhibit A.
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EXHIBIT C

LEASEHOLD MORTGAGE RIDER

Leasehold Mortgage Rider attached to and made a part of that certain
Leasehold Mortgage, dated as of May 14, 2001 (the "Mortgage") between
VICORP RESTAURANTS, INC., a Colorado corporation, having its
principal hlace of business at 400 West 48t Avenue, Denver, Colorado 80216
(the "Moztzagor”), and SUNTRUST BANK, a banking association, whose
address is~ 503 Peachtree Street, 25th Floor, Atlanta, Georgia 30308,
Attention: Agefey Services, as Administrative Agent for itself and the other
Lenders who aré ziow or may become parties to the Credit Agreement (in
such capacity, the "iorteagee").

With intent to be legaily bound, Mortgagor and Mortgagee agree that
the following terms and conditions are herein made a part of the Leaschold
Mortgage as an integral part thereof The provisions of this Leasehold
Mortgage Rider are supplemenizry to the provisions of the Leasehold
Mortgage to which this Leasehold Morigage Rider is attached and to the
extent any provision of this Leasehold Mortgage Rider deals with the same
subject matter as similar provisions of the Leasehold Mortgage, the
provisions hereof are to be construed to expard such similar provisions and
not to limit the general application of any gencial provision contained in the
Leasehold Mortgage. To the extent any provision ¢f this Leasehold Mortgage
Rider conflicts with the Leasehold Mortgage, the langtage in the Leasehold
Mortgage shall control. In case any one or more provisiors of this Leasehold
Mortgage Rider may be found to be invalid or unenforceable foi any reason or
In any respect, such invalidity or unenforceability shall not lixiit or impair
enforcement of any other provisions of this Leasehold Morigage- Rider.
Unless otherwise defined herein, capitalized terms used in the L<~sehold
Mortgage and this Leasehold Mortgage Rider shall have meanings ascribed
to them in the Credit Agreement.

1. REPRESENTATIONS AND WARRANTIES.

The Mortgagor hereby represents, covenants and warrants to
Mortgagee as follows.

1L.1. Title to Property. The Mortgagor warrants its title to the
Property, subject only to the Permitted Encumbrances.

BUSDO(CS:993297.1
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Leasehold Mortgage Rider
Page 2

1.2. Authority; No Encumbrances. The Property is now free and
clear of all encumbrances whatsoever except Permitted Encumbrances, and
the Mortgagor has good right and lawful authority to mortgage and convey
the same in the manner and form hereby mortgaged and conveyed.

1.3. Governmental Filings. Other than the recording of this
Leasehold Mortgage and the filing of financing statements with the
appropriate recording and filing offices in the state where the Property is
located, no approval, authorization or other action by, or fiing with, any
federal, state, or local commission, board or agency, is required under
existing’law in connection with the execution and delivery by Mortgagor of
this Leaseniold Mortgage.

1.4. Ne Subleases. There are presently in effect no subleases of the
Property or any par* thereof.

1.5. Compliance) with Law. Mortgagor shall indemnify and hold
Mortgagee harmless (including, but not limited to reasonable attorney’s fees)
from any claims arising in tonnection with the failure of the Property to be in
compliance with all applicable laws and governmental regulations, including
but not limited to those govermirig zoning, land use, subdivision control,
health, safety, fire protection and protsciion of the environment.

1.6. Illinois Responsible Propeity Transfer Act. With respect to
the Illinois Responsible Property Transfe: Act, 765 ILCS 90/1 et seq.
(“IRPTA”): (1) no disclosure document is required by IRPTA; and (2) the
Premises do not contain any facilities which are sabiect to reporting under
Section 312 of the Federal Emergency Planning aaf Community Right to
Know Act of 1986, and the federal regulations promulgated thereunder.

2. CERTAIN COVENANTS AND CONDITIONS.

The Mortgagor covenants and agrees as follows.

2.1. Rent and Governmental Charges. Mortgagor shall dulv pay
and discharge or cause to be duly paid and discharged before the same
become overdue (i) all rent, additional rent and other payments required to
be paid by the lessee under the Lease, and (ii) all taxes, charges, sewer use
fees, water rates, assessments and other governmental charges of every name
and nature, assessed or imposed against the Property, or any part thereof, or
applicable or related to any of the Obligations, which, if unpaid, might by law
become a lien or charge upon all or any part of the Property; provided,
however, that so long as no distraint, foreclosure sale or other levy upon or
transfer with respect to the Property or any part thereof shall have been
effected or threatened, Mortgagor shall not be required to pay any such taxes,

BUSDOCS:993297.1
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charges, fees, rates and assessments by reason of this §2.1 if (i) the amount or
validity thereof is currently being contested by Mortgagor in good faith by
appropriate legal proceedings, and (ii) Mortgagor shall have set aside on its
books adequate reserves with respect thereto; and provided further, that
Mortgagor will pay all such taxes, assessments, charges, levies or claims
forthwith upon the commencement of proceedings to foreclose any lien
against the Property or any portion thereof that may have attached as
security therefor.

2.2. Provision for Payment of Governmental Charges and
Other Dbligations. Only after an Event of Default, to assure the payment
of all taxes, charges, sewer use fees, water rates, ground rents and
assessmente cf every name and nature, or any other obligations which may
have or acquize) priority over this Leasehold Mortgage, and which are
assessed or payable with reference to the Property, Mortgagor, if so requested
by Mortgagee, shall’deposit with Mortgagee, on the first day of each month, a
sum determined by Mdrtgagee to be sufficient to provide, in the aggregate, a
fund adequate to pay any sv:ch amounts at least ten (10) days before the same
become delinquent; and whenzver Mortgagee determines sums accumulated
under the provisions of this §2.2 10 be insufficient to meet the obligation for
which such deposits were made; Mortgagor shall pay, on the demand of
Mortgagee, any amount required to cover the deficiency therein. Every such
deposit may, at the option of Mortgage:. be applied directly against the
obligation with reference to which it was‘made, or, to the fullest extent
permissible according to law, any other obiigation of Mortgagor secured
hereby. Such deposits may, to the fullest-cxtent permitted by law, be
commingled with other assets of Mortgagee and, 4in the discretion of
Mortgagee, invested by Mortgagee for its own account, without any obligation
to pay income from such investment, or interest on &uch deposits, to
Mortgagor, or to account to Mortgagor for such income in any %:anner.

2.3. Maintenance of Property; Alterations. Mortgagoc shall )
keep and maintain that portion of the Property which constitutes nersonal
property of Mortgagor in good condition, repair and working order, (caswalty
and reasonable wear and tear excepted), (ii) keep and maintain such portion
of the Property as Mortgagor is required to maintain pursuant to the terms of
the Lease, in the condition required under the terms of the Lease, (111} shall
make all such needful and proper repairs, replacements, additions and
improvements thereto as shall be necessary for the proper conduct of its
business thereon, and (iv) shall not permit or commit waste on the Property.
Mortgagor shall not permit removal or alteration of anything which
constitutes a part of the Property without the consent of Mortgagee except
that Mortgagor may remove personal property or fixtures which have become
obsolete, damaged, redundant or useless for Mortgagor’s operations at the
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Property, provided that Mortgagor shall substitute personal property or
fixtures of equal utility and equal or greater value for the items so removed,
unless such items are redundant or are no longer useful for operations at the
Property. Subject to the terms and conditions of the Lease, the Mortgagor
shall have the right at all times to make or permit such alterations,
improvements or new construction, structural or otherwise, (herein
sometimes called collectively "alterations"), of or on the Property to be made
in all cases subject to the following conditions:

(2) all work done in connection with any alterations shall be
done promptly and in a first-class and workmanlike manner;

() the cost of all alterations shall be paid promptly so as to
keep tho Property free of all liens;

(c) n¢ alterations of any kind shall be made to the Property
which shall charge the use or reduce the value of the Property in any
respect; and

(d) no alteration involving an estimated cost of materials and
construction labor as estimizced by a licensed architect or contractor
reasonably approved by the Msitgagor in excess of $50,000 shall be
undertaken unless permitted by the Credit Agreement without the
prior written consent of Mortgage< “which shall not be untreasonably
withheld or delayed.

Mortgagor shall permit Mortgagee to enter the Priperty at any reasonable
time to determine whether Mortgagor is in compliance with its obligations
under this Leasehold Mortgage. All construction ¢ ‘he Property shall
comply with, and each and every part of the Property shail be maintained
and used in accordance with, all applicable federal, state and 1ocal laws and
governmental regulations, and any lawful private restricticns) or other
requirements or provisions, relating to the maintenance or use therzo,

2.4. Insurance. The Mortgagor agrees, at Mortgagor's sole cos’ end
expense, to keep the Property insured or to cause the Landlord to keep the
Property insured (in accordance with the terms of the Lease), at all times
throughout the term of this Leasehold Mortgage with policies of insurance as
follows:

(a) property or physical hazard insurance on an "all risks" basis,
with broad form flood and earthquake coverages, and building code,
valuable papers, extra expenses, extended period of indemnity and
electronic data processing coverages, with a full replacement cost
endorsement (including builder's risk during any pertod or periods of
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time that construction or remodeling is being performed on the
Property) and an "agreed amount" clause, in an amount equal to 100%
of the full replacement cost of all improvements (excluding only the
reasonable value of footings and foundations) and Mortgagor's contents
therein, such amount to be determined annually by an insurer or
qualified appraiser selected and paid for by Mortgagor and acceptable
to Mortgagee, and in any event in an amount sufficient to prevent
Mortgagor from incurring any coinsurance liability; and

(b) if at any time the Property or any portion thereof is located
1 2 "Flood Hazard Area” pursuant to the Flood Disaster Protection Act
of 1573 (or any successor thereto), flood insurance in such total amount
as [dortgagee shall reasonably require from time to time (or the
maxiinune amount available, if less); and

(¢) insurance with respect to other insurable risks and
coverages relatng to the Property (including, without limitation,
commercial general liability insurance (broad form), boiler insurance,
builder’s risk insurance and worker's compensation insurance) in such
amounts and containing-such terms and conditions as Mortgagee may
reasonably require from tiin< o time.

The Mortgagor shall deposit certificd copies of all insurance policies (or
certificates thereof acceptable to Mortgages¢) providing coverage applicable to
the Property, whether or not required by“this Leasehold Mortgage, with
Mortgagee forthwith after the binding thereof, and shall deliver to Mortgagee
new policies (or certificates acceptable to Mortgage) tor any insurance about
to expire at least thirty (30) days before such expiratiosi, All such insurance
policies (other than liability policies) shall be first payabiein case of loss to
Mortgagee by means of a standard non-contributory mortgagee clause, shall
be written by such companies, on such terms, in such forzi and for such
periods and amounts as Mortgagee shall from time to time approve;-shall be
primary and without right of contribution from other insurance whicl may be
available, shall waive any right of setoff, counterclaim, subrogation, or-any
deduction in respect of any liability of Mortgagor and Mortgagee, shall
provide that with respect to Mortgagee, the insurance shall not be
invalidated by any action or inaction by Mortgagor including without
limitation any representations made by Mortgagor in the procurement of
such insurance, and shall provide that such policies shall not be cancelled or
amended without at least thirty (30) days prior written notice to Mortgagee.
All liability insurance policies shall include Mortgagee as an additional
insured. All such insurance policies shall provide that all losses thereunder
shall be adjusted by (but not disbursed to) Mortgagor, so long as no Event of
Default has occurred and is continuing provided, however, that in no event
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shall Mortgagor approve or consent to any final adjustment in an amount
exceeding $100,000 without obtaining Mortgagee's prior written approval of
the amount of such adjustment, and after an Event of Default has occurred
and so long as any such Event of Default continues, Mortgagor shall not
consent to a final adjustment in any amount without obtaining Mortgagee's
prior written approval. After the occurrence of an Event of Default,
Mortgagor hereby grants Mortgagee full power and authority as irrevocable
attorney-in-fact of Mortgagor to cancel or transfer such insurance, to collect
and endorse any checks issued in-the name of Mortgagor and to retain any
premium and to apply the same to the Obligations secured hereby.

Unless the Lease provides otherwise, the proceeds of any casualty
insurance described in this §2.4, in respect of any loss of any of the Property
shall be disbuz¢ad in accordance with §2.5.

2.5. Casuaities and Takings. All proceeds of any property or hazard
insurance on account of any damage or injury to the Property shall be held by
the Mortgagee or disbuised-to the Mortgagor in the manner provided in
Section 7.2 of the Security. Agreement. All proceeds of any awards of
damages on account of any waiing, or condemnation for public use of the
Property shall be disbursed as set #cth below. So long as no Event of Default
exists, if requested by the Mortgago: and so long as such proceeds do not
exceed $500,000 in the aggregate in auy fiscal year, the Mortgagee shall
disburse from time to time all or any pari of such proceeds so held as cash
collateral, upon such terms and conditiong «s Mortgagee may reasonably
prescribe. If an Event of Default exists or if suck proceeds exceed $500,000 in
the aggregate in any fiscal year, Mortgagee may apply 2ll or any part of such
awards to the Obligations with the Total Commitmieai (as defined in the
Credit Agreement), if not then terminated, being reduced kv the amounts so
applied to the Obligations.

The provisions of this §2.5 shall be subject to the terms of cke Lease
governing the disposition of property insurance proceeds and taking awards
and, in the event of a conflict between this Section 2.5 and the Lease -the
provisions of the Lease shall control.

2.6. Notice of Condemnation. Mortgagor, immediately upon
obtaining knowledge of the institution of any proceeding for the
condemnation or requisition of the Property or any portion thereof shall
notify Mortgagee of the pendency of such proceeding. The Mortgagee may
participate in such proceedings, and Mortgagor from time to time shall
deliver to Mortgagee all instruments requested by Mortgagee to permit such
participation.
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2.7. Subleases; Assignments; Subordination. Mortgagor shall not
sublease the Property or any part thereof without the prior written consent of
Mortgagee. If Mortgagor shall enter into a sublease, Mortgagor shall
faithfully keep, observe and satisfy all the obligations on the part of the
sublessor to be kept, performed and satisfied under every sublease from time
to time in force with reference to the Property, and shall not modify or
terminate any such sublease, or any guarantee of such sublease, except in the
ordinary course of business, or accept any rentals for more than one month in
advance. Mortgagor hereby assigns to Mortgagee all rents and profits under
any and all subleases of the Property, provided, however, that Mortgagor
shall be entitled to retain such rents and profits until an Event of Default
shall have occurred. At any time on notice from Mortgagee, Mortgagor shall
submit to Moztgagee for examination all such subleases and on the demand
of Mortgagee, shall execute and deliver a separate Imstrument collaterally
assigning any or‘ali such subleases, or the rents and profits thereof, in form
satisfactory to Morigagee. The Mortgagee shall have the right, by the
execution of suitable writisn instruments from time to time, to subordinate

this Leasehold Mortgage, 4nd the rights of Mortgagee hereunder, to any

sublease or subleases from-time to time in force with reference to the
Property, and, on the executicn of any such instrument, this Leasehold
Mortgage shall be subordinate to tae snblease for which such subordination
is applicable with the same force ard effect as if such sublease had been
executed and delivered, and a notice thércef recorded to the extent required
to give notice to third persons, prior to thé ¢xecution, delivery and recording
of this Leasehold Mortgage.

2.8. Prior Mortgages. If this Leasehold Mortgage, by its terms, is
now, or at any time hereafter, becomes subject or suhordinate to a prior
mortgage or deed of trust, Mortgagor shall fully perform its ebligations under
such prior mortgage or deed of trust and shall not, without' the consent of
Mortgagee, agree to the modification, amendment or extension Ot the terms
or conditions of such prior mortgage or deed of trust. Nothing copioined in
this §2.8 is intended, nor shall it be deemed, to constitute conseat by
Mortgagee to a subordination of the lien of this Leasehold Mortgage.

2.9. Encumbrances. Mortgagor shall not create or permit to be
created or permit to exist any encumbrance on the Property (other than any
lien for property taxes not yet due and payable and the Permitted
Encumbrances) even if such encumbrance is inferior to this Leasehold
Mortgage, without the prior express written consent of Mortgagee.
Mortgagor shall promptly bond off or otherwise cause to be released any
mechanics' liens affecting the Property.
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2.10. Transfers of Ownership. Mortgagor shall not sell or permit
any transfer of any interest in the Property, or any part thereof, without the

prior express written consent of Mortgagee, except as expressly permitted by
the Credit Agreement.

2.11. Priority of Lien; After-Acquired Property. This Leasehold
Mortgage is and will be maintained as a valid mortgage lien on the Property
subject only to the Permitted Encumbrances. All property of every kind
acquired by Mortgagor after the date hereof which, by the terms hereof, is
required or intended to be subjected to the lien of this Leasehold Mortgage
shall, irinediately upon the acquisition thereof by Mortgagor, and without
any further mortgage, conveyance, assignment or transfer, become subject to
the lien of this Leasehold Mortgage. The Mortgagor will do, execute,
acknowledgé ari deliver all and every such further conveyances, mortgages,
and assurances as Ffortgagee shall reasonably require for accomplishing the
purposes of this Leisehold Mortgage. If any action or proceeding shall be
instituted to recover possession of the Property or for the foreclosure of any
other mortgage or Leasehol? Mortgage or for any other purpose affecting the
Property or this Leasehold Mortgage, Mortgagor will immediately, upon
service thereof on or by Mortgagon, deliver to Mortgagee a true copy of each
pbrecept, petition, summons, compld nt, notice of motion, order to show cause,
and all other process, pleadings and (papers, however designated, served in
any such action or proceeding.

The Mortgagor will not release, surrender or terminate the Lease
without the prior written consent of the Morigagee, nor without similar
consent will the Mortgagor modify the Lease so as t) reduce the term thereof,
or to increase the rentals payable thereunder, or to” aiier those provisions
relating to grace periods, notices to be given to the Mortgsoee, construction,
use, reconstruction, or demolition of the building on the Premi 508, payment of
governmental charges as provided in the Lease, renewal privileges or in any
other manner which would impair the security of this Leasehoid-Martgage.
The Mortgagor further covenants and agrees that there shall be no wsrger of
the Lease, or of the leaschold estate created thereby, or of any builzing,
Building Service Equipment or other improvement now or hereafter
constituting a portion of the Property, with the fee estate of the owner or
owners of the land and premises described in the Lease, by reason of the fact
that the Lease or the leasehold interest created thereby, or any interest in
any such building, equipment or other improvements, may be held by or for
the account of any person or persons who shall be the owner or owners of
such fee estate in said land and premises, unless and until all persons at the
time having an interest in the fee estate in said land and premises and all
persons, including the Mortgagee, at the time having an interest in the
Lease, leasehold estate, buildings, equipment and improvements, shall join in

BUSDOCS:993297.1
Orland Park, Cook Co., IL
Vicorp No. 220672

SESITCOT




UNOFFICIAL COPY

Leasehold Mortgage Rider

Page 9

a written instrument effecting such merger and shall duly record the same.
If any action or proceeding shall be instituted to evict the Mortgagor or
recover possession of the Property or for the foreclosure of any other
mortgage or for any other purpose affecting the Lease or this Leasehold
Mortgage, the Mortgagor will immediately, upon service thereof on or by the
Mortgagor, deliver to the Mortgagee a true copy of each precept, petition,
summons, complaint, notice of motion, order to show cause, and all other
process, pleadings and papers however designated, served in such action or
proceeding and in any such action or proceeding,.

212. Fixtures and Equipment; Financing Statement. This
Leasehold “Mortgage constitutes a security agreement under the Uniform
Commercial nde, and Mortgagor hereby grants to Mortgagee to secure the
payment and’ performance of the Obligations and also to secure the
performance of 2il agreements and covenants herein contained, a security
interest in all fixtures, Building Service Equipment and any other property
included in the Propeftsy, now owned or hereafter acquired by Mortgagor,
which might otherwise e deemed "personal property" (and all accessions
thereto and the proceeds theres®. Some of such “personal property” is now or
1 to become fixtures on the Preriises. Mortgagor covenants and agrees that,
upon the subsequent acquisition i fixtures, Building Service Equipment or
such personal property included in ths P-operty, it will provide to Mortgagee
such further assurances as may be récuired by Mortgagee to establish
Mortgagee's first and prior security interest ip such fixtures, Building Service
Equipment and property. IT IS INTENDLY BY MORTGAGOR AND
MORTGAGEE THAT THIS LEASEHJLD MORTGAGE BE
EFFECTIVE AS A FINANCING STATEMENT FILED WITH THE
REAL ESTATE RECORDS AS A FIXTURE FILING. For this purpose,
Mortgagor is the “debtor” and Mortgagee is the “securei party”, and the
record owner of the fee simple estate of the premises is derined in Exhibit A
attached hereto. A mailing address for the Mortgagor and ax address of
Mortgagee from which information concerning the security interest may be
obtained are set forth in the introductory paragraph of this Leaschold
Mortgage. Any notice required to be given by Mortgagee of a sale, leass or
other disposition or other intended action by Mortgagee with respect to any of
the collateral which is deposited in the United States mails, postage prepaid
and duly addressed to Mortgagor at the address specified herein, at least ten
(10) Business Days prior to such proposed action, shall constitute fair and
reasonable notice to Mortgagor of any such action. Mortgagor shall execute,
deliver and cause to be recorded and filed from time to time with all
necessary public offices, at Mortgagor's sole cost and expense, contlnuances
and such other instruments as will maintain Mortgagee's priority of security
in all fixtures, Building Service Equipment and other personal property
included in the Property. The remedies for any violation of the covenants,
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terms and conditions of the security agreement herein contained shall be (1)
as prescribed herein, or (ii) as prescribed by general law, or (iii) as prescribed
by the specific statutory consequences now or hereafter enacted and specified
in said Uniform Commercial Code, all at Mortgagee’s sole election.

2.13. Performance of Lease. Mortgagor covenants that the
Mortgagor will:

(a) diligently perform and observe all of the terms, covenants and
conditions of the Lease required to be performed and observed by the
Mortgagor as such lessee unless such performance or observance shall have
been waived or not required by the lessor;

(b) prémptly notify the Mortgagee in writing of any material default
by the lessor intbé nerformance or observance of any of the terms, covenants
or conditions on the part of lessor to be performed or observed;

(c) promptly adviee the Mortgagee in writing of the giving of any
notice by the lessor to the Mortgagor of any default by the Mortgagor under
the Lease;

(d) exercise any option to renew. or extend the term of the Lease in
such manner as will cause the term of the Lease to be effectively renewed or
extended for the period provided by suck/option if this Leasehold Mortgage
continues beyond such Lease term, and give “inmediate written notice thereof
to the Mortgagee;

(e) promptly after the execution and deiivery of this Leasehold
Mortgage or of any instrument or agreement supplemenia! thereto, notify the
lessor in writing of the execution and delivery thereor 4nd deliver to the
lessor a copy of each such instrument or agreement; and

(f) within thirty (30) days after written demand by the-Mirtgagee,
upon the request of Mortgagee, use reasonable efforts to obtain from the
lessor and furnish to the Mortgagee the estoppel certificate of the lessct in
such form as may be reasonably required by Mortgagee.

3. DEFAULT AND REMEDIES.

3.1. Default; Acceleration of Obligations. If an Event of Default
shall occur then Mortgagee may exercise the remedies provided under this
Leasehold Mortgage, under the Credit Agreement, under any and all other
instruments and documents providing security for the Obligations, or under
the laws of the state where the Property is situated, or any one or more of
such remedies.
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3.2. Remedies Cumulative. No remedy herein conferred on
Mortgagee is intended to be exclusive of any other remedy and each and
every remedy shall be cumulative and shall be in addition to every other
remedy given hereunder or now or hereafter existing.

'3.3. Right of Mortgagee to Cure an Event of Default. If an Event
of Default shall occur and be continuing, Mortgagee shall have the right, but
without any obligation so to do, to cure such default for the account of
Mortgagor and to make any payment or take any action necessary to effect
such cure. Without limiting the generality of the foregoing, Mortgagor
hereby avthorizes Mortgagee to pay any rents, additional rents or other
payments tequired to be paid by lessee under the Lease; to pay all taxes,
sewer use iecs, water rates and assessments, with interest, costs and charges
accrued thereor; which may at any time be a lien upon the Property, or any
part thereof; to pay-the premiums for any insurance required hereunder; to
incur and pay reasoable expenses in protecting its rights hereunder and the
security hereby grantéd; and to pay any balance due under any security
agreement on any fixtures 2ud equipment included as a part of the Property;
and the payment of all amounte so incurred shall be secured hereby as fully
and effectually as any other obiigation of Mortgagor secured héreby. If
Mortgagee shall make any paymeui or take action in accordance with this
§3.3, Mortgagee will give to Mortgagdr \written notice of the making of any
such payment or the taking of any such action. In any such event, Mortgagee
and any person designated by Mortgagee shall have, and is hereby granted,
the right to enter upon the Property at reascoavle times and from any time
and from time to time for the purpose of takiig any such action, and all
monies expended by Mortgagee in connection theiewith (including, but not
limited to, reasonable legal expenses and disburserients), together with
interest thereon at an annual rate of interest equal to the rate applicable to
overdue payments under the Credit Agreement (or the highest rate permitted
by law, whichever shall be less), from the date of each such experdicure, shall
be paid by Mortgagor to Mortgagee forthwith upon demand by Mortgagee,
and shall be secured by this Leasehold Mortgage, and Mortgagee shzil-have,
in addition to any other right or remedy of Mortgagee, the same rights and
remedies in the event of non-payment of any such sums by Mortgagor as in
the case of a default by Mortgagor in the payment of any installment of
principal or interest due and payable under the Credit Agreement. The
following notice is given pursuant to the Illinois Collateral Protection Act. As
used herein, the terms “you” and “your” shall refer to the Mortgagor and the
terms “we” and “us” shall refer to the Mortgagee. UNLESS YOU PROVIDE
US WITH EVIDENCE OF THE INSURANCE COVERAGE REQUIRED BY
YOUR AGREEMENT WITH US, WE MAY PURCHASE INSURANCE AT
YOUR EXPENSE TO PROTECT OUR INTERESTS IN YOUR
COLLATERAL. THIS INSURANCE MAY, BUT NEED NOT, PROTECT
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YOUR INTERESTS. THE COVERAGE THAT WE PURCHASE MAY NOT
PAY ANY CLAIM THAT YOU MAKE OR ANY CLAIM THAT IS MADE
AGAINST YOU IN CONNECTION WITH THE COLLATERAL. YOU MAY
LATER CANCEL ANY INSURANCE PURCHASED BY US, BUT ONLY
AFTER PROVIDING US WITH EVIDENCE THAT YOU HAVE OBTAINED
INSURANCE AS REQUIRED BY OUR AGREEMENT. IF WE PURCHASE
INSURANCE FOR THE COLLATERAL, YOU WILL BE RESPONSIBLE
FOR THE COSTS OF THAT INSURANCE, INCLUDING INTEREST AND
ANY OTHER CHARGES WE MAY IMPOSE IN CONNECTION WITH THE
PLACEMENT OF THE INSURANCE, UNTIL THE EFFECTIVE DATE OF
THE CAMNCELLATION OR EXPIRATION OF THE INSURANCE. THE
COSTS OF. THE INSURANCE MAY BE ADDED TO YOUR TOTAL
OUTSTANDNG BALANCE OR OBLIGATION. THE COSTS OF THE
INSURANCE MAY BE MORE THAN THE COST OF INSURANCE YOU
MAY BE ABLE TO OBTAIN ON YOUR OWN,

3.4. Operation eof Property. Upon the occurrence of an Event of
Default, Mortgagee may hsid lease, manage, operate or otherwise use or
permit the use of the Property, either itself or by other persons, firms or
entities, in such manner, for such time and upon such other terms as
Mortgagee may deem to be prudeii: and reasonable under the circumstances
(making such repairs, alterations, additions and improvements thereto and
taking any and all other action with referance thereto, from time to time, as
Mortgagee shall deem necessary or desiralils), and apply all rents, profits and
other amounts collected in connection therewith in accordance with the other
provisions of this Leasehold Mortgage.

3.5. Receiver. Upon the occurrence of an Event of Default, or any
actual or threatened waste to all or any part of the Property, or at any time
while a suit 1s pending to foreclose or reform this Leasehold Mortgage or to
enforce any provision hereof, Mortgagee shall have the right io apply without
notice for the appointment of a receiver of all or any part of the Proverty and
the rents and profits thereof, and such receiver shall have all the broad and
effective functions and powers anywhere entrusted by a court to a recriver.
Mortgagee shall be entitled to the appointment of said receiver forthwith as a
matter of absolute right, without regard to the adequacy or inadequacy of the
value of the Property or the solvency or insolvency of Mortgagor or any other
defendant, and Mortgagor hereby waives any right to object to the
appointment of such receiver and expressly consents thereto. The income,
profits, rents, issues and revenues from the Property shall be applied by such
receiver according to the provisions of this Leasehold Mortgage and the
practice of the court appointing such receiver.
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3.6. Certain Terms of Foreclosure Sale. At any foreclosure sale,
any combination, or all, of the Property or security given to secure the
indebtedness secured hereby, may be offered for sale for one total price, and
the proceeds of such sale accounted for in one account without distinction
between the items of security or without assigning to them any proportion of
such proceeds, Mortgagor hereby waiving the application of any doctrine of
marshaling; and, in case Mortgagee, in the exercise of the power of sale
herein given, elects to sell in parts or parcels, said sales may be held from
time to time, and the power shall not be fully executed until all of the
property or security not previously sold shall have been sold.

3.7/ Uniform Commercial Code. If the provisions of the Uniform
Commercial Code are applicable to any property or security given to secure
the indebtednécs, secured hereby which is sold in combination with or as a
part of the Property; or any part thereof, at one or more foreclosure sales, any
notice required undsr such provisions shall be fully satisfied by the notice
given in execution of the power of sale or other provision in accordance with
which the sale of real pronerty pursuant to such foreclosure is held with
respect to the Property or any nort thereof.

3.8. Other Mortgage Instzuments. The Obligations secured by this
Leasehold Mortgage may also be sefurad by various other deeds of trust
and/or mortgages or both (collectively, in ¢Inding this Leasehold Mortgage, the
"Mortgage Instruments") conveying or encumbering real estate in the state in
which the Property is situated and in other jurisdictions. An Event of
Default under the Credit Agreement shall be a>Event of Default under all
Mortgage Instruments. Except as may be expressly stated in this Leasehold
Mortgage or in such other Mortgage Instruments, all ths property conveyed
or encumbered by the Mortgage Instruments is security for the Obligations
secured by the Mortgage Instruments without allocation of any-one or more of
the parcels or properties serving as security under the Mortgage Iustruments
to any part of the Obligations. The Mortgagee may act at the sarzotiine or at
different times to pursue a remedy or remedies under the M urtgage
Instruments or under any of them by proceedings appropriate to the sta‘e in
which the property serving as security lies, and no such action shall stay or
bar enforcement, or be construed as a waiver of, any remedy of Mortgagee
under any other instrument in the same state or jurisdiction or in any other
state or jurisdiction.

3.9. Rights Cumulative. Each right, power and remedy conferred
upon Mortgagee by this Leasehold Mortgage, the Credit Agreement and by
all other documents evidencing or securing the Obligations and conferred by
law or in equity is cumulative and in addition to every other right, power and
remedy herein or therein set forth or otherwise so existing, may be exercised
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from time to time, as often, and in such order, as may be deemed expedient
by Mortgagee, and the exercise or the beginning of the exercise of one right,
power or remedy shall not be a waiver of the right to exercise at the same
time or thereafter any other right, power or remedy, and no delay or omission
of, or discontinuance by, Mortgagee in the exercise of any right, power or
remedy accruing hereunder or arising otherwise shall impair any such right,
power or remedy, or be construed to be a waiver of any default or
acquiescence therein. To constitute a waiver, there must be a writing signed
by an officer of Mortgagee and directed to Mortgagor, specifying the waiver.

I case Mortgagee shall have proceeded to enforce any right or remedy
under this‘Leasehold Mortgage or the Credit Agreement by foreclosure, entry
or otherw.ec. and such proceedings shall have been discontinued or
abandoned for “4ny reason, or shall have been determined adversely to
Mortgagee, then ard in every such case Mortgagor and Mortgagee shall be
restored to their fermer positions and rights hereunder, and all rights,
powers and remedies Of Mortgagee shall continue as if no such proceeding
had been taken. In the evznt of a breach or default under this Leasehold
Mortgage or under the Credit Agreement or any other document evidencing
or securing the Obligations, Moztyagor agrees to pay and to indemnify and
hold harmless Mortgagee and ths Lenders for all reasonable expenses,
attorneys' fees, taxes and other cou’t costs occasioned by such breach or
default.

4. DEFINITIONS,

The following terms as used herein shall have ths following meanings:

"Borrower" shall mean Vicorp Restaurants, Irc, a Colorado
corporation.

"Building Service Equipment" shall mean all apparatus, fix:ures and
articles of personal property owned by Mortgagor now or hereafter z¢iached
to or used or procured for use in connection with the operation or
maintenance of any building, structure or other improvement located o1 or
included in the Property (except apparatus, fixtures or articles of personal
property belonging to lessees or other occupants of such building or to
persons other than Mortgagor unless the same be abandoned by any such
lessee or other occupant or person), together with any and all replacements
thereof and additions thereto.

"Credit Agrecment" shall mean that certain Revolving Credit and
Term Loan Agreement dated as of May 14, 2001, by and among Midway
Investor Holdings Inc., a Delaware corporation, the Borrower, SunTrust
Bank, individually and as Administrative Agent for itself and the Lenders,
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and Fleet National Bank, individually and as Syndication Agent for itself and
the Lenders, pursuant to which the Lenders have agreed (a) to make
revolving credit loans to the Borrower, and to issue letters of credit for the
account of the Borrower, in an aggregate outstanding principal amount of up
to and including $20,000,000, as set forth in the Credit Agreement; and (b) to
make two (2) term loans to the Borrower in an aggregate principal amount of
$75,000,000, as such Credit Agreement is originally executed, or if varied,
supplemented, amended or restated from time to time, as so varied,
supplemented, amended or restated.

"Default” shall mean any Default under the Credit Agreement (as
therein deiined).

"Everit 5f Default” shall mean any Event of Default under the Credit
Agreement (as thzrein defined).

"Hazardous Miierials” shall mean oil, hazardous materials,
hazardous wastes, hazardous substances or toxic substances, as defined in 42
U.S.C. 9601 et seq., 42 U.S.C. 6901 et seq., 15 U.S.C. 2601 et seq. and the
regulations promulgated thereunder, and all applicable federal, state and
local laws, rules and regulations.

"Issuing Bank" shall have the -meaning set forth in the Credit
Agreement.

"Lease" shall mean the Lease referred ta znd described in Exhibit A to
this Leasehold Mortgage.

"Leasehold Mortgage" shall have the meaning assigned to it in the
recitals to this Leasehold Mortgage Rider.

"Lender(s)" shall mean Fleet National Bank, SunTrust Bank and such
other lending institutions which are or may become parties to-tha-Credit
Agreement.

"Letter of Credit" shall have the meaning set forth in the Credit
Agreement.

"Letter of Credit Application" shall have the meaning set forth in the
Credit Agreement.

“Loan_Documents" shall have the meaning set forth in the Credit
Agreement.

"Loans" shall mean the Revolving Credit Loans (as defined in the
Credit Agreement) and the Term Loans (as defined in the Credit Agreement).
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"Mortgage Instruments" shall have the meaning assigned to it in §3.8

hereof,

"Mortgagee" shall mean the granteec or mortgagee named at the
beginning of this instrument, any subsequent holder or holders of this
Leasehold Mortgage or the indebtedness secured hereby, or any state or
county official engaged in any part of the enforcement of the lien of this
Leasehold Mortgage, and their respective successors and assigns. The word
"Mortgagee" as used in this Leasehold Mortgage Rider shall also mean, if this
mmstrument forms part of a deed of trust, the beneficiary of this Mortgage
Instrurent and any subsequent owner of the beneficiary's interest in the
Property s this Mortgage Instrument,

"Mortgagos" shall mean the person or persons named at the beginning
of this instrument 3 Mortgagor, and any subsequent owner or owners of the
equity of redemptior. of the Property.

"Note(s)" shall mcan_the Revolving Credit Notes (as defined in the
Credit Agreement), the Term A Notes (as defined in the Credit Agreement),
and the Term B Notes (as definzrin the Credit Agreement).

"Obligations" shall mean all indehtedness, obligations and liabilities of
any of the Parent (as defined in the Credit Agreement) and its Subsidiaries
(as defined in the Credit Agreement) +0.any of the Lenders and the
Mortgagee, individually or collectively, existing on the date of the Credit
Agreement or arising thereafter, direct or indirect, joint or several, absolute
or contingent, matured or unmatured, liquidated or unliquidated, secured or
unsecured, arising by contract, operation of law ur otherwise, arising or
incurred under the Credit Agreement or any of the other fivan Documents or
any Interest Rate Agreement or in respect of any of tre i.0ans made or
Reimbursement Obligations incurred or any of the Notes, Letter of Credit
Applications, Letters of Credit, or other instruments at any tinie evidencing
any thereof.

"Permitted Encumbrances” shall mean the encumbrances listéd: on
Exhibit B to this Leasehold Mortgage and incorporated herein by reference as
if fully set out herein and any other encumbrances within the definition of
Permitted Liens (as defined in the Credit Agreement).

"Premises" shall mean all that certain tract or parcel of land more
particularly described and set forth in Exhibit A attached to this Leasehold

Mortgage and made a part hereof.
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"Property” shall mean all of the described property, rights, privileges,
interests and franchises more particularly described in paragraphs (a)
through (i) below:

(a) The leasehold estate created pursuant to the Lease with
respect to the land described in Exhibit A annexed hereto and all
buildings and other improvements now or hereafter erected or placed
on the land, and all fixtures attached to the improvements or the land,
and renewals or replacements thereof or articles in substitution
therefor;

(b) All of Mortgagor’s right, title and interest under the Lease;
together with the appurtenances and all the estate and rights of the
Mortgagecof, in and to the premises which are subject to the Lease; all
and each cof the tenements, hereditaments and appurtenances of the
Mortgagor be'cuging or in anywise appertaining to said premises, and
the reversion and reversions, remainder and remainders, rents, issues
and profits thereof:

(c) All Building crvice Equipment, and all renewals or

replacements thereof or articies in substitution therefor;
AN

(d) All modifications, exiensions and renewals of the Lease and
all rights to renew or extend tlie term of the Lease; all credits,
deposits, options, privileges and riglits of the Mortgagor, as lessee
under the Lease; and to the extent not prohibited by or inconsistent
with the terms of the Lease, all awards heretofore made or hereafter to
be made for the taking by eminent domain of tYie-whole or any part of
the above described premises, or any estate ‘or easement therein,
including any awards for change of grade of streets, all of which
awards are hereby assigned to the Mortgagee;

(e) All present and future subleases and licenses of spa3 of the
premises which are subject to the Lease or any other portion of said
premises, and the rents, issues and profits payable thereunder subjict,
however, to the right of Mortgagor to receive and use the same and to
exercise all rights and privileges as landlord under all of the subleases
until an Event of Default shall have occurred under this Leasehold
Mortgage, together with all rights and privileges of the Mortgagor as
landlord thereunder;

() All unearned premiums accrued, accruing or to accrue under
any and all insurance policies now or hereafter obtained by the
Mortgagor pursuant to the provisions of the Leasehold Mortgage;
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(g) All proceeds of the conversion, voluntary or involuntary, of
any of the foregoing into cash or liquidated claims, including, but
without limitation, proceeds of insurance provided for in this
Leasehold Mortgage and proceeds of condemnation awards;

(h) All transferable building service, building maintenance,
construction, management and other similar agreements and
contracts, written or oral, express or implied, now or hereafter entered
into arising or in any manner related to the construction, design,
improvement, use, operation, occupation, enjoyment, sale, conversion
o vther disposition (voluntary or involuntary) of the premises which
are’subject to the Lease, or the buildings and improvements now or

any ‘coravination thereof, including all property management
agreements, sales contracts, contract deposits, earnest money deposits,
prepaid items-and payments due and to become due thereunder, and
further includirg e!! payment and performance bonds, construction
guaranties, warrantics, construction contracts, architects agreements,
general contract ugrcements, design agreements, engineering
agreements, technical service agreements, architectural plans and
specifications, sewer and waler and other utility agreements, permits,
approvals, licenses, building pJermits, service contracts, advertising
contracts, purchase orders and equinment leases; and

(1) All proceeds and products of theforegoing of every type.

"Reimbursement Obligation" shall mean ths Borrower's obligation to
reimburse Issuing Bank and the Lenders on account sf any drawing under
any Letter of Credit as provided in §5.2 of the Credit Agrcenient.

"Release” shall have the meaning specified in the Comprehensive
Environmental Response, Compensation and Liability Act of 1€80. 42 U.S.C.
9601 et seq. ("CERCLA") and the term "Disposal" (or "disposed") skail have
the meaning specified in the Resource Conservation and Recovery Act of
1976, 42 U.S.C. 6901 et seq. ("RCRA") and regulations promulgated
thereunder; provided, in the event either CERCLA or RCRA is amended so as
to broaden the meaning of any term defined thereby, such broader meaning
shall apply as of the effective date of such amendment and provided further,
to the extent that the laws of the state where the Property is located
establish a meaning for "release" or "disposal” which is broader than specified
in either CERCLA or RCRA, such broader meaning shall apply.

5. MISCELLANEOUS.
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5.1. Notices. All notices, requests and other communications
hereunder shall be made in writing and shall be given in the manner set
forth in the Credit Agreement.

5.2. Successors and Assigns; Joint and Several Liability;
Partial Invalidity. All the covenants and agreements of Mortgagor herein
contained shall be binding upon Mortgagor and the successors and assigns of
Mortgagor. In case any one or more of the provisions of this Leasehold
Mortgage may be found to be invalid, or unenforceable for any reason or in
any respect, such invalidity or unenforceability shall not limit or impair
enforceracnt of any other provision thereof.

5.3.(Fuoture Advances; Revolving Credit Advances. This
Leasehold Merigage shall secure, and constitute a lien upon the Property for,
all future advances:and revolving credit advances or readvances made by
Mortgagee or any of the Lenders under the Credit Agreement at any time or
times hereafter, whetlier_or not any reference is made to this Leasehold
Mortgage at the time such 2dvances are made, and all such sums shall be
equally secured with and, to the extent permitted by law, have the same
priority as the Obligations outetanding as of the date hereof. A portion of the
indebtedness evidenced by the Neies is revolving credit indebtedness. The
Credit Agreement provides that the principal sum of $20,000,000 may be
advanced, repaid and readvanced froix 4ime to time in accordance with the
terms and provisions of the Credit Agreemsznt. Accordingly, the aggregate
principal advances of revolving credit ird:btedness and term credit
indebtedness during the term of the Credit Agreement shall at no time
exceed $95,000,000. Mortgagor agrees that if the ¢utstanding balance of the
Credit Agreement, principal and interest, is ever repa:d to zero (despite any
express prohibition to the contrary contained in the Crzdit Agreement), the
lien and security interest of this Leasehold Mortgage shall not be deemed
released or extinguished by operation of law or implied inteiic of the parties.
This Leasehold Mortgage shall remain in full force and effect 25 to any
further advances or readvances under the Credit Agreement made after any
such zero balance until (i) payment in full of the Obligations (other than
contingent reimbursement and indemnification obligations to the extent no
unsatisfied claim has been asserted), (ii) termination of the Commitments (as
defined under the Credit Agreement) under the Credit Agreement, (iii) either
termination of all Letters of Credit or delivery by the Mortgagor of cash
collateral or back-up letters of credit issued by a bank acceptable to the
Issuing Bank in favor of the Issuing Bank, in amounts and on terms
satisfactory to the Issuing Bank, covering all obligations of the Lenders with
respect to all Letters of Credit, and (iv) and this Leasehold Mortgage has
been canceled of record. Mortgagor waives the operation of any applicable
statute, case law or regulation having a contrary effect. The outstanding
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principal amount of the indebtedness under the Credit Agreement will bear
interest at a variable rate or rates calculated in accordance with the terms
and conditions of the Credit Agreement. The Credit Agreement is hereby
incorporated into this Leasehold Mortgage with regard to all references made
to it in this Leasehold Mortgage. A copy of the Credit Agreement may be
obtained from the Mortgagee upon written request for the same.

5.4. Modification. No change, amendment, modification,
cancellation or discharge of this Leasehold Mortgage, or any part hereof,
shall be valid unless in writing and signed by the parties hereto or their
respective successors and assigns.

5.5. Captions. Section headings are inserted for convenience of
reference oily, <o not form part of this Leasehold Mortgage and shall be
disregarded for purgposes of the interpretation of the terms of this Leasehold
Mortgage.

5.6. Governing Law. The Credit Agreement shall be governed by
and construed in accordancz with the laws of the State of New York, but this
Leasehold Mortgage and the perfection and enforcement of the lien and
security interest hereunder (and-e21y financing statement filed in connection
herewith) shall be governed by and construed and enforced in accordance
with the laws of the state in which the Pronerty is situated.

5.7. Release of Collateral. (a)Upsn’ i) payment in full of the
Obligations (other than contingent reimbursement and indemnification
obligations to the extent no unsatisfied claim ‘hzs been asserted), (ii)
termination of the Commitments (as defined under the Credit Agreement)
under the Credit Agreement, and (iil) either terminatisn of all Letters of
Credit or delivery by the Mortgagor of cash collateral of beck-up letters of
credit issued by a bank acceptable to the Issuing Bank in favor of the Issuing
Bank, in amounts and on terms satisfactory to the Issuing Banl:, covering all
obligations of the Lenders with respect to all Letters of Credit, Mecitgagee, at
the request and expense of Mortgagor, shall execute such documents/as may
be reasonably requested by Mortgagor to evidence the discharge “and
satisfaction of this Leasehold Mortgage and the release of Mortgagor from
liability to Mortgagee.

(b)  Unless Mortgagee otherwise consents in writing, the Property or
any part thereof shall not be released from the lien of this Leasehold
Mortgage until (i) the Obligations {(other than contingent reimbursement and
indemnification obligations to the extent no unsatisfied claim has been
asserted) have been paid in full, (ii) the Commitments (as defined under the
Credit Agreement) under the Credit Agreement have been terminated, and
(111) eather (1) all Letters of Credit have been terminated or (2) the Mortgagor
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has delivered to the Agent cash collateral or back-up letters of credit issued
by a bank acceptable to the Issuing Bank in favor of the Issuing Bank, in
amounts and on terms satisfactory to the Issuing Bank, covering all
obligations of the Lenders with respect to all Letters of Credit.

[Balance of Page Intentionally Left Blank]
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