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LEASEHOLD MORTGAGE, ASSIGNMENT OF LEASES
| AND SECURITY AGREEMENT

THE MORTGAGOR, VICORP RESTAURANTS, INC., a Colorado
corporation, having offices at 400 West 48t Avenue, Denver, CO 80216,
Mortgages and Warrants to SUNTRUST BANK, a banking association,
having a principal place of business at 303 Peachtree Street, 25t Floor,
Atlanta, Georgia 30308, Attention: Agency Services, as Administrative Agent
for itself and the other Lenders who are now or may become parties to the
Credit Agreement, as defined in the Leasehold Mortgage Rider attached
hereto as izhibit C (hereinafter designated as the "Mortgagee”), the property
described i1t Zxhibit A attached hereto and incorporated herein by reference
situated in the lounty of Cook in the State of Illinois (together with the other
rights and interests described in the Leasehold Mortgage Rider being
referred to herein 4s the "Property"), hereby releasing and waiving all rights
under and by virtue of tiie Homestead Exemption Laws of this State.

The covenants, agreements, conditions, representations and
warranties contained in the (Leasehold Mortgage Rider which is annexed
hereto as Exhibit C are incorporzwed herein by reference as if fully set out
herein: and all references to the -covenants, agreements, conditions,
representations and warranties contained in this Leasehold Mortgage shall
be deemed to include the covenants, agrecments, conditions, representations
and warranties contained herein and in sa1d Leasehold Mortgage Rider.

COGCITSOL

The Mortgagor further covenants and agiees a2 follows:

(A) The term "Obligations" as used lierein shall have the
meaning set forth in the Leasehold Mortgage Rider attached hereto
and shall also include any and all advances, costs or expenses paid or
incurred by the Mortgagee to protect any or all oi the. Property,
perform any obligation of the Mortgagor hereunder or-<cliect any
amount owing to the Mortgagee which is secured hereby; any and all
other liabilities, obligations and indebtedness, howsoever created,
arising or evidenced, direct or indirect, absolute or contingent, recourse
or "non-recourse”, now or hereafter existing or due or to become due,
owing by the Mortgagor to the Mortgagee (provided, however, that the
aggregate maximum amount included within the Obligations on
account of principal shall not exceed the sum of an amount equal to
$95,000,000 plus the total amount of all advances made by the
Mortgagee to protect the Property and the security interest and lien
created hereby; plus the amount due on any indemnity given by the
Mortgagor contained herein or in the other documents evidencing or
securing the Obligations (all of which terms are defined in the

BUSD0CS:993240.1
Rolling Meadows, Cook Co., IL
Vicorp No. 220205

e




UNOFFICIAL COPY




UNOFFICIAL COPY

Page 2 0of 5

Leasehold Mortgage Rider); plus interest on all of the foregoing; and
all costs of enforcement and collection of this Leasehold Mortgage and
the other such documents evidencing or securing the Obligations).

(B) The Mortgagee shall have the following remedies, upon
and during the continuance of an Event of Default (as defined in the
Leasehold Mortgage Rider) and to the extent provided by applicable
law, in addition to the remedies hereinafter and in the Leasehold
Mortgage Rider set forth, whether such Event of Default shall occur
before or after institution of legal proceedings to foreclose the lien of
this Leasehold Mortgage or before or after sale thereunder: (i) enter
and take actual possession of the Property, the rents and the leases, or
any patt-ihereof, personally, or by its agents or attorneys, and exclude
the Mortgazor therefrom; (i1) with or without process of law, enter
upon and take and maintain possession of all of the documents, books,
records, papers aiid accounts of the Mortgagor relating thereto; (i11) as
attorney-in-fact or-agent of the Mortgagor, or in its own name as the
Mortgagee and undar the powers herein granted, hold, operate,
manage and control the Property, the rents and the leases relating
thereto and conduct the busiress, if any, thereof either personally or by
its agents, contractors or noriinees, with full power to use such
measures, legal or equitable, asin-its discretion or in the discretion of
its successors or assigns may be deeraed proper or necessary to enforce
the payment of the rents relating thersto (including actions for the
recovery of rent, actions in forceable detaider and actions in distress of
rent); (iv) cancel or terminate any lease for a1y vause or on any ground
which would entitle the Mortgagor to cancel the same; (v) elect to
disaffirm any lease made subsequent hereto or subsirdinated to the lien
hereof (except to the extent, if any, the Mortgagee has expressly agreed
otherwise in writing); (vi) make all necessary or .hroper repairs,
decoration, renewals, replacements, alterations, additions, betterments
and improvements to the Property that, in its discretion, ‘may seem
appropriate; (vii) insure and reinsure the Property for ali 'risks
incidental to the Mortgagee's possession, operation and managenient
thereof: and (viii) receive all such rents and proceeds, and perform
such other acts in connection with the management and operation of
the Property, as the Mortgagee in its reasonable discretion may deem
proper, the Mortgagor hereby granting the Mortgagee full power and
authority to exercise each and every one of the rights, privileges and
powers contained herein at any and all times after and during the
continuance of any Event of Default without notice to the Mortgagor or
any other person. The Mortgagee, in the exercise of the rights and
powers conferred upon it hereby, shall have full power to use and apply
the rents to the payment of or on account of the following, in such
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order as it may determine: (1) to the payment of the operating
expenses of the Property, including the cost of management and
leasing thereof (which shall include reasonable compensation to the
Mortgagee and its agents or contractors, if management be delegated
to agents or contractors, and it shall also include lease commissions
and other compensation and expenses of seeking and procuring
tenants and entering into leases), established claims for damages, if
any, and premiums on insurance herein above authorized; (2) to the
payment of taxes, charges and special assessments, the costs of all
repairs, decorating, renewals, replacements, alterations, additions,
bettziments and improvements of the Property, including the cost from
time ‘tc *ime of installing, replacing or repairing the Property, and of
placing +n= Property in such condition as will, in the judgment of the
Mortgagee, make it readily rentable; and (3) to the payment of any
Obligations.

Upon and during the continuance of any Event of Default, the
Mortgagee shall also_have the rght, immediately or at any time
thereafter (in the Mortgagee's sole discretion), to foreclose this
Leasehold Mortgage. Upar the filing of any complaint for that
purpose, the court in which svch complaint is filed may, upon
application of the Mortgagee or at.any time thereafter, either before or
after foreclosure sale, and withoui iotice to the Mortgagor or to any
party claiming under the Mortgagor’ 2nd without regard to the
solvency or insolvency at the time of such-application of any person
then liable for the payment of any of the Obligauions, without regard to
the then value of the Property, and without tlie requirement of any
bond therefor, be entitled on its motion to the“appointment of a
receiver of the Property, with power to take possession, charge and
control of the Property, to lease the same, to keep the buildings
thereon insured and in good repair, and to collect all rents rluring the
pendency of such foreclosure suit, and, in case of foreclosure/saie and a
deficiency during any period of redemption. The court may fiem time
to time, authorize said receiver to apply the net amounts remain.ng in
his hands, after deducting reasonable compensation for the receiver
and his counsel as allowed by the court, in payment (in whole or in
part) of any or all of the Obligations, including, without limitation, the
following, in such order of application as the Mortgagee in its sole and
unreviewable discretion may elect: (i) amounts due upon the
Obligations; (ii) amounts due upon any decree entered in any suit
foreclosing this Leasehold Mortgage; (iii) costs and expenses of
foreclosure and litigation relative to the Property; (iv) insurance
premiums, repairs, taxes, special assessments, water charges and
interest, penalties and costs, in connection with the Property; (v) any
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other lien or charge upon the Property that may be or become superior
to the lien of this Leasehold Mortgage, or of any decree foreclosing the
same:; and (vi) all moneys advanced by the Mortgagee to cure or
attempt to cure any Event of Default by the Mortgagor or otherwise, to
protect the security hereof provided herein or in the other document or
instrument evidencing or securing the Obligations, with interest on
such advances at the interest rate applicable after maturity as
provided in the Credit Agreement. The overplus of the proceeds of
sale, if any, shall be paid to the Mortgagor. This Leasehold Mortgage
w4y, be foreclosed once against all, or successively against any portion
or portions, of the Property, as the Mortgagee may elect, until all of the
Property has been foreclosed against and sold. In case of any
foreclosareof this Leasehold Mortgage (or the commencement of any
preparatior’ therefor) in any court, all expenses of every kind paid or
incurred by th>Mortgagee for the enforcement, protection or collection
of this security, including court costs, reasonable attorneys' fees,
stenographers' fees, cocts of advertising, and costs of title insurance
and any other docurseptary evidence of title, shall be paid by the
Mortgagor.

(C) Notwithstanding siiything contained in this Leasehold
Mortgage, the Mortgagee shall -not be obligated to perform or
discharge, and does not hereby undeitake to perform or discharge, any
obligation, duty or liability of the Morfgagor, whether hereunder or
under any of the leases or otherwise, and ke Mortgagor hereby agrees
to indemnify against and hold the Mortgagee harmless of and from:
any and all liabilities, losses or damages winzr. the Mortgagee may
incur or pay under or with respect to Property by réason of its exercise
of rights hereunder.

(D) This Leaschold Mortgage is granted to cecure future
advances under a revolving line of credit and term loans fium the
Mortgagee to the Mortgagor, as provided in the Credit Agreemeni. All
advances, disbursements or other payments required by or provides In
the Credit Agreement are obligatory advances up to the credit limits
‘ostablished therein and shall, to the fullest extent permitted by law,
have the same priority as if advanced on the date that this Leasehold
Mortgage is recorded.

(E) The Mortgagor, on behalf of itself and all persons now or
hereafter interested in the Property, to the fullest extent permitted by
applicable law hereby waives all rights under all appraisement,
homestead, moratorium, valuation, exemption, stay, reinstatement,
extension, redemption and marshalling statutes, laws or equities now
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or hereafter existing, and the Mortgagor agrees that no defense, claim
or right based on any thereof will be asserted, or may be enforced, in
any action enforcing or relating to this Leasehold Mortgage or any of
the Property. Without limiting the generality of the preceding
sentence, the Mortgagor, to the fullest extent permitted by Ilinois law,
on its own behalf and on behalf of each and every person acquiring any
interest in or title to the Property, or any thereof, subsequent to the
date of this Leasehold Mortgage, hereby irrevocably waives any and alt
rights of redemption it may have pursuant to any statute, order, decree
or/Judgment of any court. Pursuant to §15-1601(b) of the Illinois
Mortgage Foreclosure Act (the “Act”), Mortgagor acknowledges that
the Fremises do not constitute either: (i) agricultural real estate as
such terfris defined in §15-1201 of the Act, or (ii) residential real
estate as eack term is defined in §15-1219 of the Act. Mortgagor
hereby waivesany and all rights of redemption and reinstatement
pursuant to Section15-1601(b) of the Act, on 1its own behalf and on
behalf of each and évery person acquiring any interest in or title to the
Premises or any portion thereof, it being the intent hereof that such
right of reinstatement aod redemption be waived to the full extent
permitted by applicable law

(F) Upon full paymeni-and performance of the Obligations,
this Leasehold Mortgage shall termiziate and be null and void.

[Balance of Page Inten‘ignally Left Blank]

£069160T
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IN WITNESS WHEREOF, the Mortgagor has caused this
Leasehold Mortgage to be executed by its duly authorized officers, all
as of the day and year written hereof.

Dated as of May 14, 2001

VICORP RESTAURANTS, INC.

By: QA Dhtlioon
Nate,  Stomley Erec K som
Title: Se AP

By:
Ndme: _ Rednavd Sihoorin
Title: (o . v€

£O6GITSOY
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IN WITNESS WHEREOF, the Mortgagor has caused this Mortgage
to be executed by its duly authorized officers, all as of the day and year

written hereof.
Dated as of May 14, 2001
VICORP RESTAURANTS, INC.

*
.’A

.O A

By:

Name:
Title:

T’
>

By:

Name:
Title:

COMMONWEALTH OF MASSACHJSETTS
SUFFOLK COUNTY, ss.

On May 11, 2001, before me perscnally came Stanley Ereckson Jr. and
Richard Sabourin to mé known, who being ov' me duly sworn, did depose and
say that they reside at 400 W. 48" Avenue, Derver, Colorado 80216, that they
are the Sr. VP and Executive VP, respectively, of ¥icorp Restaurants, Inc., the
corporation described in and which executed and-aiiested, respectively, the

above instrument, that they know the seal of said coiparation, that the seal
affixed to said instrument is such corporate seal, that it wes affixed by order of
the Board of Directors, and that they signed their names thereto by like order.

Notary®{blic

My Commission oxpires:
This instrument was prepared Permanent Tax Index
by and after recording return Numbers: o3-of~ 4b3-009
to:

IE S. SPIEL

RACHEL MITCHELL, ESQUIRE MA};(J,%Y PUBLIC _ "~
BINGHAM DANA LLP MycmnmissiunEmitesSepi,Zﬁ.‘Zg? g
150 FEDERAL STREET LEs T
BOSTON, MASSACHUSETTS 02110 ToETE L

(617) 951-8000 CET Ok

[L
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Vicorp # 220205

EXHIBIT A

DESCRIFTION OF PREMISES

SEE NEXT PAGE

CO6GATSOT




UNOFFICIAL COPY




'UNOFFICIAL COPY

Vicorp # 220205

i

LEGAL DESCRIFPTION: ! :
U

thac pazc of
idorth, Range
At the moat

jegrees, 10 minutes. 10 seconds,

Lo= 4 in 58«62 Veature Subdivision of parc of Segtion 8 and 9, Township 41
- wagt of the Third Principal Meridian, desczibed as fellows: Beginning

-

Kostherly cormer oI Lot 4 in Said|ss-62 Venture Subdivision: chance South 12

West 271.57 feet td a point being 257.66 feet Eascerly

of the Southwescly corner of Lot 6 in said §8:62 Veature Subdivisioo; chence continuing

south 12 degrees,
degreec, 18 minuces, 39 secornds.

10 seconds,
Lat

Northeasterlv having 2 radius of 2,814.79 feec;

discance of

NOTE: The ahovre Ca8CT
premises describe. above may 2

~mar part of Lot 4 e
Jorch, Rangs 11, Z3&T a’ thke

at che meat

south 19 degrees,
and its extension for a'd
pinutes 00 seconds East 123.0
seconda, Tast 297.38 feet o = roint in the Northeas

subdivigion

cadius of 2614.79 feet

16 minutes, .0 seconds, West @ disrance of 20.03 fest; thence Sauth 64
° East 123.39 gee:; ﬁhence Nozth 21 degrees, 25 minutes,
East for a distanse of 227.37 feet ta a point in the Northeasterly lins of

§ iz said 58-62 Venture Subdivision, saidline Heing an arc of circle convex

thedce Northwesterly aleng paid arc for a
177.02 feet to the piace of beginming, in Cosk County. Illipois.

et o
iptien is the record deséription contained io the deed; the subject
iss be desgribed as follows: -

H
'

38-62 Vearure Subdivision of ﬁa:c of Sectcicas @ and 9, Township 41

: Tui=d Principal Meridiar, described as follows: Seginning
rly ‘corumr of Lot 4 in 58-62 Veature SUbdivision aforesaid; thence

1) miLures, 49 seconds Wcscgalnng!tha Northweaterly line of said Lot 4
iscance of 292.¢ feat to a point: thence South 56 cegress, 47

9 femc, to & point; thence North 28 degrees, =S minuces, 34
terly line of Lot 4 in 58-82 Vanture
aforesaid, said lime bruuy an arec of a dircle convex Northeastezly, baving a
; thence Noithwescerly along éaid are for a distance of 170.02 fest

Noxrthe

to the piace of pegincing: in Cook Toumty, :llinois:
: |

pursuant to thatcertain Lease Agreement dated

May 14, 2001 between CNL Funding 2001-A' LP. a Delaware limited
partnership, as lessor. and Vicorp Restaurants. Incs « f]olorado corporation,

as lessee, a Memorandum of which dated __/ '24{5‘ /4 ., 2001 is being

recorded herewith. with respect to the property deséribed apove.

The leasehold estate created

‘COGITSOY
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EXHIBIT B

PERMITTED ENCUMBRANCES

Those exceptions appearing in Schedule B of a certain Title Insurance

Policy issued by Commonwealth Land Title Insurance Company with respect
to the Premises described in Exhibit A.

CO6ATSOY
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EXHIBIT C

LEASEHOLD MORTGAGE RIDER

Leasehold Mortgage Rider attached to and made a part of that certain
Leasehold Mortgage, dated as of May 14, 2001 (the "Mortgage") between
VICORF® 'RESTAURANTS, INC. a Colorado corporation, having its
principal piace of business at 400 West 48th Avenue, Denver, Colorado 80216
(the "Mortgagezr"), and SUNTRUST BANK, a banking association, whose
address is 304 Peachtree Street, 25t Floor, Atlanta, Georgia 30308,
Attention: Agency Services, as Administrative Agent for itself and the other
Lenders who are now or may become parties to the Credit Agreement (in
such capacity, the "Morigzgze").

With intent to be legally bound, Mortgagor and Mortgagee agree that
the following terms and condivisne are herein made a part of the Leasehold
Mortgage as an integral part tieceof. The provisions of this Leasehold
Mortgage Rider are supplementary o the provisions of the Leasehold
Mortgage to which this Leasehold Merfgage Rider is attached and to the
extent any provision of this Leasehold Mostgage Rider deals with the same
subject matter as similar provisions of “the. Leasehold Mortgage, the
provisions hereof are to be construed to expand /such similar provisions and
not to limit the general application of any general nro rigion contained in the
Leasehold Mortgage. To the extent any provision of this Leasehold Mortgage
Rider conflicts with the Leasehold Mortgage, the languagein the Leasehold
Mortgage shall control. In case any one or more provisions of this Leasehold
Mortgage Rider may be found to be invalid or unenforceable ior any reason or
in any respect, such invalidity or unenforceability shall not lixait ‘or impair
enforcement of any other provisions of this Leasehold Mortgagz Rider.
Unless otherwise defined herein, capitalized terms used in the Leaschold
Mortgage and this Leasehold Mortgage Rider shall have meanings ascrived
to them in the Credit Agreement.

£069150Y

1. REPRESENTATIONS AND WARRANTIES.

The Mortgagor hereby represents, covenants and warrants to
Mortgagee as follows.

1.1. Title to Property. The Mortgagor warrants its title to the
Property, subject only to the Permitted Encumbrances.

BUSDOCS:993240.1
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Leasehold Mortgage Rider
Page 2 ‘
1.2. Authority; No Encumbrances. The Property is now free and
clear of all encumbrances whatsoever except Permitted Encumbrances, and
the Mortgagor has good right and lawful authorty to mortgage and convey
the same in the manner and form hereby mortgaged and conveyed.

1.3. Governmental Filings. Other than the recording of this
Leasehold Mortgage and the filing of financing statements with the
appropriate recording and filing offices in the state where the Property is
located, no approval, authorization or other action by, or filing with, any
federal, siate, or local commission, board or agency, is required under
existing lav-in connection with the execution and delivery by Mortgagor of
this Leasehols Mortgage.

1.4. No Sutleases. There are presently in effect no subleases of the
Property or any paxt thereof.

1.5. Compliance with Law. Mortgagor shall indemnify and hold
Mortgagee harmless (including; but not limited to reasonable attorney’s fees)
from any claims arising in conuection with the failure of the Property to be in
compliance with all applicable l&ws and governmental regulations, including
but not limited to those governinz zouing, land use, subdivision control,
health, safety, fire protection and protection of the environment.

1.6. Illinois Responsible Properiy Transfer Act. With respect to
the Tllinois Responsible Property Transfer~Act, 765 ILCS 90/1 et seq.
(“‘IRPTA”): (1) no disclosure document is required by IRPTA; and (2) the
Premises do not contain any facilities which are subject to reporting under
Section 312 of the Federal Emergency Planning and Community Right to
Know Act of 1986, and the federal regulations promulgated chereunder.

9. CERTAIN COVENANTS AND CONDITIONS.
The Mortgagor covenants and agrees as follows.

2.1. Rent and Governmental Charges. Mortgagor shall dul7 pay
and discharge or cause to be duly paid and discharged before the same
become overdue (i) all rent, additional rent and other payments required to
be paid by the lessee under the Lease, and (i) all taxes, charges, sewer use
fees, water rates, assessments and other governmental charges of every name
and nature, assessed or imposed against the Property, or any part thereof, or
applicable or related to any of the Obligations, which, if unpaid, might by law
become a lien or charge upon all or any part of the Property; provided,
however, that so long as no distraint, foreclosure sale or other levy upon or
transfer with respect to the Property or any part thereof shall have been
offected or threatened, Mortgagor shall not be required to pay any such taxes,

BUSDOCS:993240.1
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Page 3

charges, fees, rdtes and assessments by reason of this §2.1 if (i) the amount or
validity thereof is currently being contested by Mortgagor in good faith by
appropriate legal proceedings, and (i) Mortgagor shall have set aside on its
books adequate reserves with respect thereto; and provided further, that
Mortgagor will pay all such taxes, assessments, charges, levies or claims
forthwith upon the commencement of proceedings to foreclose any lien
against the Property or any portion thereof that may have attached as
security therefor.

9.9; Provision for Payment of Governmental Charges and
Other Obligations. Only after an Event of Default, to assure the payment
of all taxes.’ charges, sewer use fees, water rates, ground rents and
assessments Gf every name and nature, or any other obligations which may
have or acquire priority over this Leasehold Mortgage, and which are
assessed or payable with reference to the Property, Mortgagor, if so requested
by Mortgagee, shall deposit with Mortgagee, on the first day of each month, a
sum determined by Mortgagee to be sufficient to provide, in the aggregate, a
fund adequate to pay any such amounts at least ten (10) days before the same
become delinquent; and whenever Mortgagee determines sums accumulated
under the provisions of this §2.2-4 he insufficient to meet the obligation for
which such deposits were made, Moziigagor shall pay, on the demand of
Mortgagee, any amount required to cover +he deficiency therein. Every such
deposit may, at the option of Mortgagee, he applied directly against the
obligation with' reference to which it was ‘made, or, to the fullest extent
permissible according to law, any other obligation of Mortgagor secured
hereby. Such deposits may, to the fullest exteut permitted by law, be
commingled with other assets of Mortgagee and in the discretion of
Mortgagee, invested by Mortgagee for its own account, witheut any obligation
to pay income from such investment, or interest on” such deposits, to
Mortgagor, or to account to Mortgagor for such income in any.nanner.

cO6ITSOY

2 3 Maintenance of Property; Alterations. Mortgagor anall (1)
keep and maintain that portion of the Property which constitutes personal
property of Mortgagor in good condition, repair and working order, (casualty
and reasonable wear and tear excepted), (ii) keep and maintain such portion
of the Property as Mortgagor is required to maintain pursuant to the terms of
the Lease, in the condition required under the terms of the Lease, (iii) shall
make all such needful and proper repairs, replacements, additions and
improvements thereto as shall be necessary for the proper conduct of its
business thereon, and (iv) shall not permit or commit waste on the Property.
Mortgagor shall not permit removal or alteration of anything which
constitutes a part of the Property without the consent of Mortgagee except
that Mortgagor may remove personal property or fixtures which have become
obsolete, damaged, redundant or useless for Mortgagor’s operations at the
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Property, provided that Mortgagor shall substitute personal property or
fixtures of equal utility and equal or greater value for the items so removed,
unless such items are redundant or are no longer useful for operations at the
Property. Subject to the terms and conditions of the Lease, the Mortgagor
shall have the right at all times to make or permit such alterations,
improvements or mnew construction, structural or otherwise, (herein
sometimes called collectively "alterations", of or on the Property to be made
in all cases subject to the following conditions:

(a) all work done in connection with any alterations shall be
donepromptly and in a first-class and workmanlike manner;

/) the cost of all alterations shall be paid promptly so as to
keep the Preperty free of all liens;

(¢) noalterations of any kind shall be made to the Property
which shall change the use or reduce the value of the Property In any
respect; and

(d) no alteration irvclving an estimated cost of materials and
construction labor as estimated by a licensed architect or contractor
reasonably approved by the Mortgagor in excess of $50,000 shall be
undertaken unless permitted by (the Credit Agreement without the
prior written consent of Mortgagee, -which shall not be unreasonably
withheld or delayed.

Mortgagor shall permit Mortgagee to enter the Ploperty at any reasonable
time to determine whether Mortgagor is in compliazics)with 1its obligations
under this Leasehold Mortgage. All construction on’tke Property shall
comply with, and each and every part of the Property shall-be maintained
and used in accordance with, all applicable federal, state and lozal laws and
governmental regulations, and any lawful private restricticns or other
requirements or provisions, relating to the maintenance or use thereof:

0691501

2.4, Insﬁrance. The Mortgagor agrees, at Mortgagor's sole cost and
expense, to keep the Property insured or to cause the Landlord to keep the
Property insured (in accordance with the terms of the Lease), at all times
throughout the term of this Leasehold Mortgage with policies of insurance as
follows:

(a) property or physical hazard insurance on an "all risks" basis,
with broad form flood and earthquake coverages, and building code,
valuable papers, extra expenses, extended period of indemnity and
electronic data processing coverages, with a full replacement cost
endorsement (including builder's risk during any period or periods of
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Page 5
time that construction or remodeling is being performed on the
Property) and an "agreed amount” clause, in an amount equal to 100%
of the full replacement cost of all improvements (excluding only the
reasonable value of footings and foundations) and Mortgagor's contents
therein, such amount to be determined annually by an insurer or
qualified appraiser selected and paid for by Mortgagor and acceptable
to Mortgagee, and in any event in an amount sufficient to prevent
Mortgagor from incurring any coinsurance liability; and

(b) if at any time the Property or any portion thereof is located
in a "Flood Hazard Area" pursuant to the Flood Disaster Protection Act
of 1973 /(or any successor thereto), flood insurance in such total amount
as Mottzagee shall reasonably require from time to time (or the

maximum ameunt available, if less); and

(¢) insurance with respect to other insurable risks and
coverages relating/to the Property (including, without limitation,
commercial general llability insurance (broad form), boiler insurance,
builder's risk insurance(and worker's compensation insurance) in such
amounts and containing such terms and conditions as Mortgagee may
reasonably require from time to ime.

The Mortgagor shall deposit certifieq copies of all insurance policies (or
certificates thereof acceptable to Mortgagee) providing coverage applicable to
the Property, whether or not required by ihis Leasehold Mortgage, with
Mortgagee forthwith after the binding thereof, and shall deliver to Mortgagee
new policies (or certificates acceptable to Mortgagee) for any insurance about

to expire at least thirty (30) days before such expiration’ All such insurance 2
policies (other than liability policies) shall be first payablc-in case of loss to ‘;
Mortgagee by means of a standard non-contributory mortgagez clause, shall op
be written by such companies, on such terms, in such form and for such g
periods and amounts as Mortgagee shall from time to time appruove, chall be ~

primary and without right of contribution from other insurance which may be
available, shall waive any right of setoff, counterclaim, subrogation, oc any
deduction in respect of any liability of Mortgagor and Mortgagee, shall
provide that with respect to Mortgagee, the insurance shall not be
invalidated by any action or inaction by Mortgagor including without
limitation any representations made by Mortgagor in the procurement of
such insurance, and shall provide that such policies shall not be cancelled or
amended without at least thirty (30) days prior written notice to Mortgagee.
All liability insurance policies shall include Mortgagee as an additional
insured. All such insurance policies shall provide that all losses thereunder
shall be adjusted by (but not disbursed to) Mortgagor, so long as no Event of
Default has occurred and is continuing provided, however, that in no event
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shall Mortgagor approve or consent to any final adjustment 1In an amount
exceeding $100,000 without obtaining Mortgagee's prior written approval of
the amount of such adjustment, and after an Event of Default has occurred
and so long as any such Event of Default continues, Mortgagor shall not
consent to a final adjustment in any amount without obtaining Mortgagee's
prior written approval. After the occurrence of an Event of Default,
Mortgagor hereﬁy grants Mortgagee full power and authority as irrevocable
attorney-in-fact of Mortgagor to cancel or transfer such insurance, to collect
and endorse any checks issued in the name of Mortgagor and to retain any
premiun: and to apply the same to the Obligations secured hereby.

Unleds 'the Lease provides otherwise, the proceeds of any casualty
insurance dederibed in this §2.4, in respect of any loss of any of the Property
shall be disbursed in-accordance with §2.5.

9.5. Casualties and Takings. All proceeds of any property or hazard
insurance on account of any damage or injury to the Property shall be held by
the Mortgagee or disbursell to the Mortgagor in the manner provided in
Qection 7.2 of the Security Agreement. All proceeds of any awards of
damages on account of any takins or condemnation for public use of the
Property shall be disbursed as set fortb-below. So long as no Event of Default
exists, if requested by the Mortgagor.ard so long as such proceeds do not
exceed $500,000 in the aggregate in any fiscal year, the Mortgagee shall
disburse from time to time all or any part’ei such proceeds so held as cash
collateral, upon such terms and conditions s /Mortgagee may reasonably
prescribe. If an Event of Default exists or if such praceeds exceed $500,000 in
the aggregate in any fiscal year, Mortgagee may apply-all or any part of such
awards to the Obligations with the Total Commitmen.-(as defined in the
Credit Agreement), if not then terminated, being reduced py the amounts so
applied to the Obligations.

The provisions of this §2.5 shall be subject to the terms oi tn2 Lease
governing the disposition of property insurance proceeds and taking awards
and, in the event of a conflict between this Section 2.5 and the Least, the

provisions of the Lease shall control.

CO6TC0T

92.6. Notice of Condemnation. Mortgagor, immediately upon
obtaining knowledge of the institution of any proceeding for the
condemnation or requisition of the Property or any portion thereof, shall
notify Mortgagee of the pendency of such proceeding. The Mortgagee may
participate in such proceedings, and Mortgagor from time to time shall
deliver to Mortgagee all instruments requested by Mortgagee to permit such
participation.
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9.7. Subleases; Assignments; Subordination. Mortgagor shall not
sublease the Property or any part thereof without the prior written consent of
Mortgagee. If Mortgagor shall enter into a sublease, Mortgagor shall
faithfully keep, observe and satisfy all the obligations on the part of the
sublessor to be kept, performed and satisfied under every sublease from time
to time in force with reference to the Property, and shall not modify or
terminate any such sublease, or any guarantee of such sublease, except in the
ordinary course of business, or accept any rentals for more than one month in
advance. Mortgagor hereby assigns to Mortgagee all rents and profits under
any and ail subleases of the Property, provided, however, that Mortgagor
shall be eniitled to retain such rents and profits until an Event of Default
shall have Gecirred. At any time on notice from Mortgagee, Mortgagor shall
submit to Mortgagee for examination all such subleases and on the demand
of Mortgagee, shzil execute and deliver a separate instrument collaterally
assigning any or all such subleases, or the rents and profits thereof, in form
satisfactory to Mortgazes,~ The Mortgagee shall have the right, by the
execution of suitable wriiter-instruments from time to time, to subordinate
this Leasehold Mortgage, and the rights of Mortgagee hereunder, to any
sublease or subleases from tiine,to time in force with reference to the
Property, and, on the execution <i any such instrument, this Leasehold
- Mortgage shall be subordinate to the sublease for which such subordination
is applicable with the same force and cifsct as if such sublease had been
executed and delivered, and a notice thereof recorded to the extent required
to give notice to third persons, prior to the execution, delivery and recording
of this Leasehold Mortgage.

2.8. Prior Mortgages. If this Leasehold Murigage, by its terms, 18
now, or at any time hereafter, becomes subject or sebordinate to a prior
mortgage or deed of trust, Mortgagor shall fully perform its obligations under
such prior mortgage or deed of trust and shall not, without. the consent of
Mortgagee, agree to the modification, amendment or extension of the terms
or conditions of such prior mortgage or deed of trust. Nothing ceittained in
this §2.8 is intended, nor shall it be deemed, to constitute consert by
Mortgagee to a subordination of the lien of this Leasehold Mortgage.

2.9. Encumbrances. Mortgagor shall not create or permit to be
created or permit to exist any encumbrance on the Property (other than any
lien for property taxes not yet due and payable and the Permitted
Encumbrances) even if such encumbrance is inferior to this Leasehold
Mortgage, without the prior express written consent of Mortgagee.
Mortgagor shall promptly bond off or otherwise cause to be released any
mechanics' liens affecting the Property. :
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9.10. Transfers of Ownership. Mortgagor shall not sell or permit
any transfer of any interest in the Property, or any part thereof, without the
prior express written consent of Mortgagee, except as expressly permitted by
the Credit Agreement.

9.11. Priority of Lien; After-Acquired Property. This Leasehold
Mortgage is and will be maintained as a valid mortgage lien on the Property
subject only to the Permitted Encumbrances. All property of every kind
acquired by Mortgagor after the date hereof which, by the terms hereof, is
required oz intended to be subjected to the lien of this Leasehold Mortgage
shall, immediately upon the acquisition thereof by Mortgagor, and without
any further mortgage, conveyance, assignment or transfer, become subject to
the lien of <his-Leasehold Mortgage. The Mortgagor will do, execute,
acknowledge and deliver all and every such further conveyances, mortgages,
and assurances as Mortgagee shall reasonably require for accomplishing the
purposes of this Leasekoid Mortgage. If any action or proceeding shall be
instituted to recover posssssion of the Property or for the foreclosure of any
other mortgage or Leasehold Mortgage or for any other purpose affecting the
Property or this Leasehold [Mortgage, Mortgagor will immediately, upon
service thereof on or by Mortgagot, deliver to Mortgagee a true copy of each
precept, petition, summons, complaint, motice of motion, order to show cause,
and all other process, pleadings and papers, however designated, served in
any such action or proceeding.

The Mortgagor will not release, surreader or terminate the Lease
without the prior written consent of the Mortgacee, nor without similar
consent will the Mortgagor modify the Lease so as to-reduce the term thereof,
or to increase the rentals payable thereunder, or to ‘alter those provisions
relating to grace periods, notices to be given to the Mortgegee, construction,
use, reconstruction, or demolition of the building on the Premises, payment of
governmental charges as provided in the Lease, renewal privileges or in any
other manner which would impair the security of this Leasehold vartgage.
The Mortgagor further covenants and agrees that there shall be no wierger of
the Lease, or of the leasehold estate created thereby, or of any building,
Building Service Equipment or other improvement now or hereafter
constituting a portion of the Property, with the fee estate of the owner or
owners of the land and premises described in the Lease, by reason of the fact
that the Lease or the leasehold interest created thereby, or any interest in
any such building, equipment or other improvements, may be held by or for
the account of any person or persons who shall be the owner or owners of
such fee estate in said land and premises, unless and until all persons at the
time having an interest in the fee estate in said land and premises and all
persons, including the Mortgagee, at the time having an interest in the
Lease, leasehold estate, buildings, equipment and improvements, shall join in

BUSDOCS:993240.1
Rolling Meadows, Cook Co., IL
Vicorp No. 220205

£O69TS0T




UNOEEICIAL COPY




UNOFFICIAL COPY

Leasehold Mortgage Rider

Page 9 |

4 written instrument effecting such merger and shall duly record the same.
If any action or proceeding shall be instituted to evict the Mortgagor or
recover possession of the Property or for the foreclosure of any other
mortgage or for any other purpose affecting the Lease or this Leasehold
Mortgage, the Mortgagor will immediately, upon service thereof on or by the
Mortgagor, deliver to the Mortgagee a true copy of each precept, petition,
summons, complaint, notice of motion, order to show cause, and all other
process, pleadings and papers however designated, served in such action or
proceeding and in any such action or proceeding.

9 1% -Fixtures and Equipment; Financing Statement. This
Leaschold Mortgage constitutes a security agreement under the Uniform
Commercial Codz, and Mortgagor hereby grants to Mortgagee to secure the
payment and periormance of the Obligations and also to secure the
performance of all agreements and covenants herein contained, a security
interest in all fixtures, Building Service Equipment and any other property
included in the Property, now owned or hereafter acquired by Mortgagor,
which might otherwise be ‘deemed "nersonal property" (and all accessions
thereto and the proceeds thereof; ~Some of such “personal property” 1s now or
is to become fixtures on the Premisss. Mortgagor covenants and agrees that,
upon the subsequent acquisition of fiztures, Building Service Equipment or
such personal property included in the Prcperty, it will provide to Mortgagee
such further assurances as may be revaired by Mortgagee to establish
Mortgagee's first and prior security interest in svch fixtures, Building Service
Equipment and property. IT IS INTENDED BY MORTGAGOR AND
MORTGAGEE THAT THIS LEASEHOLD MORTGAGE BE
EFFECTIVE AS A FINANCING STATEMENT. FILED WITH THE
REAL ESTATE RECORDS AS A FIXTURE FILING: Tor this purpose,
Mortgagor is the “debtor” and Mortgagee is the “secured party”, and the
record owner of the fee simple estate of the premises 1s definnd in Exhibit A
attached hereto. A mailing address for the Mortgagor and ¢n :ddress of
Mortgagee from which information concerning the security interest may be
obtained are set forth in the introductory paragraph of this Leaszhold
Mortgage. Any notice required to be given by Mortgagee of a sale, leasc or
other disposition or other intended action by Mortgagee with respect to any of
the collateral which is deposited in the United States mails, postage prepaid
and duly addressed to Mortgagor at the address specified herein, at least ten
(10) Business Days prior to such proposed action, shall constitute fair and
reasonable notice to Mortgagor of any such action. Mortgagor shall execute,
deliver and cause to be recorded and filed from time to time with all
necessary public offices, at Mortgagor's sole cost and expense, continuances
and such other instruments as will maintain Mortgagee's priority of security
in all fixtures, Building Service Equipment and other personal property
included in the Property. The remedies for any violation of the covenants,

CO6GATSOT
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terms and conditions of the security agreement herein contained shall be (1)
as prescribed herein, or (ii) as prescribed by general law, or (iii) as prescribed
by the specific statutory consequences now or hereafter enacted and specified
in said Uniform Commercial Code, all at Mortgagee’s sole election.

213. Performance of Lease. Mortgagor covenants that the
Mortgagor will:

(a) diligently perform and observe all of the terms, covenants and
conditions- of the Lease required to be performed and observed by the
Mortgagor »s such lessee unless such performance or observance shall have
been waived or not required by the lessor,

(b) promptiv-uotify the Mortgagee in writing of any material default
by the lessor in the/prrformance or observance of any of the terms, covenants
or conditions on'the part-of lessor to be performed or observed;

(c) promﬁtly advise #he, Mortgagee in writing of the giving of any
notice by the lessor to the Morigagor of any default by the Mortgagor under
the Lease;

(d) exercise any option to renew or extend the term of the Lease in
such manner as will cause the term of the Lease to be effectively renewed or
extended for the period provided by such ongion if this Leasehold Mortgage
continues beyond such Lease term, and give iririediate written notice thereof
to the Mortgagee;

(e) promptly after the execution and delwvery, of this Leasehold
Mortgage or of any instrument or agreement supplementsi thereto, notify the
lessor in writing of the execution and delivery thereof znd deliver to the
lessor a copy of each such instrument or agreement; and

cO6TS0T

() within thirty (30) days after written demand by the Meitgagee,
upon the request of Mortgagee, use reasonable efforts to obtain {rom the
lessor and furnish to the Mortgagee the estoppel certificate of the lesior In
such form as may be reasonably required by Mortgagee.

3. DEFAULT AND REMEDIES.

3.1. Default; Acceleration of Obligations. If an Event of Default
shall occur then Mortgagee may exercise the remedies provided under this
Leasehold Mortgage, under the Credit Agreement, under any and all other
instruments and documents providing security for the Obligations, or under
the laws of the state where the Property is situated, or any one or more of
such remedies.
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3.2. Remedies Cumulative. No remedy herein conferred on
Mortgagee is intended to be exclusive of any other remedy and each and
every remedy shall be cumulative and shall be in addition to every other
remedy given hereunder or now or hereafter existing.

3.3. Right of Mortgagee to Cure an Event of Default. If an Event
of Default shall occur and be continuing, Mortgagee shall have the right, but
without any obligation so to do, to cure such default for the account of
Mortgagor and to make any payment or take any action necessary to effect
such curé. Without limiting the generality of the foregoing, Mortgagor
hereby authorizes Mortgagee to pay any rents, additional rents or other
payments raquired to be paid by lessee under the Lease; to pay all taxes,
sewer use feés, v-ater rates and assessments, with interest, costs and charges
accrued thereon v/hich may at any time be a lien upon the Property, or any
part thereof; to pay the premiums for any insurance required hereunder; to
incur and pay reasonabie expenses in protecting its rights hereunder and the
security hereby granted;” and. to pay any balance due under any security
agreement on any fixtures and equipment included as a part of the Property;
and the payment of all amounts so incurred shall be secured hereby as fully
and effectually as any other obbgation of Mortgagor secured hereby. If
Mortgagee shall make any payment or take action in accordance with this
§3.3, Mortgagee will give to Mortgagor witten notice of the making of any
such payment or the taking of any such action. In any such event, Mortgagee
and any person designated by Mortgagee skal. have, and is hereby granted,
the right to enter upon the Property at reasonahle times and from any time
and from time to time for the purpose of taking any such action, and all
monies expended by Mortgagee in connection therewith (including, but not
limited to, reasonable legal expenses and disbursemezts), together with
interest thereon at an annual rate of interest equal to the rate applicable to
overdue payments under the Credit Agreement (or the highest rate permitted
by law, whichever shall be less), from the date of each such expeadisure, shall
be paid by Mortgagor to Mortgagee forthwith upon demand by Mortgagee,
and shall be secured by this Leasehold Mortgage, and Mortgagee shail have,
in addition to any other right or remedy of Mortgagee, the same righta and
remedies in the event of non-payment of any such sums by Mortgagor as in
the case of a default by Mortgagor in the payment of any installment of
principal or interest due and payable under the Credit Agreement. The
following notice is given pursuant to the Illinois Collateral Protection Act. As
used herein, the terms “you” and “your” shall refer to the Mortgagor and the
terms “we” and “us” shall refer to the Mortgagee. UNLESS YOU PROVIDE
US WITH EVIDENCE OF THE INSURANCE COVERAGE REQUIRED BY
YOUR AGREEMENT WITH US, WE MAY PURCHASE INSURANCE AT
YOUR EXPENSE TO PROTECT OUR INTERESTS IN YOUR
COLLATERAL. THIS INSURANCE MAY, BUT NEED NOT, PROTECT

£069150T
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YOUR INTERESTS. THE COVERAGE THAT WE PURCHASE MAY NOT
PAY ANY CLAIM THAT YOU MAKE OR ANY CLAIM THAT IS MADE
AGAINST YOU IN CONNECTION WITH THE COLLATERAL. YOU MAY
LATER CANCEJL ANY INSURANCE PURCHASED BY US, BUT ONLY
AFTER PROVIDING US WITH EVIDENCE THAT YOU HAVE OBTAINED
INSURANCE AS REQUIRED BY OUR AGREEMENT. IF WE PURCHASE
INSURANCE FOR THE COLLATERAL, YOU WILL BE RESPONSIBLE
FOR THE COSTS OF THAT INSURANCE, INCLUDING INTEREST AND
ANY OTHER CHARGES WE MAY IMPOSE IN CONNECTION WITH THE
PLACEMENT OF THE INSURANCE, UNTIL THE EFFECTIVE DATE OF
THE CANZFRLLATION OR EXPIRATION OF THE INSURANCE. THE
COSTS OF_%HE INSURANCE MAY BE ADDED TO YOUR TOTAL
OUTSTANDING-BALANCE OR OBLIGATION. THE COSTS OF THE
INSURANCE Ma% BE MORE THAN THE COST OF INSURANCE YOU
MAY BE ABLE TO.CBTAIN ON YOUR OWN.

3.4. Operation of Praperty. Upon the occurrence of an Event of
Default, Mortgagee may hcld, lease, manage, operate or otherwise use or
permit the use of the Property; either itself or by other persons, firms or
entities, in such manner, for suc’ time and upon such other terms as
Mortgagee may deem to be prudent ard reasonable under the circumstances
(making such repairs, alterations, additions and improvements thereto and
taking any and all other action with refereiice thereto, from time to time, as
Mortgagee shall deem necessary or desirable); #nd apply all rents, profits and
other amounts collected in connection therewith ip accordance with the other
provisions of this Leasehold Mortgage.

coGATSOT

3.5. Receiver. Upon the occurrence of an Event of Default, or any
actual or threatened waste to all or any part of the Propeiiy, or at any time
while a suit is pending to foreclose or reform this Leasehold Mortgage or to
enforce any provision hereof, Mortgagee shall have the right to apply without
notice for the appointment of a receiver of all or any part of the Prepecty and
the rents and profits thereof, and such receiver shall have all the broad and
effective functions and powers anywhere entrusted by a court fo a rec sver.
Mortgagee shall be entitled to the appointment of said receiver forthwith as a
matter of absolute right, without regard to the adequacy or inadequacy of the
value of the Property or the solvency or insolvency of Mortgagor or any other
defendant, and Mortgagor hereby waives any right to object to the
appointment of such receiver and expressly consents thereto. The income,
profits, rents, issues and revenues from the Property shall be applied by such
receiver according to the provisions of this Leasehold Mortgage and the
practice of the court appointing such receiver.
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3.6. Certain Terms of Foreclosure Sale. At any foreclosure sale,
any combination, or all, of the Property or security given to secure the
indebtedness secured hereby, may be offered for sale for one total price, and
the proceeds of such sale accounted for in one account without distinction
between the items of security or without assigning to them any proportion of
such proceeds, Mortgagor hereby waiving the application of any doctrine of
marshaling; and, in case Mortgagee, in the exercise of the power of sale
herein given, elects to sell in parts or parcels, said sales may be held from
time to time, and the power shall not be fully executed until all of the
propertyor security not previously sold shall have been sold.

3.7. Uriiform Commercial Code. If the provisions of the Uniform
Commercial Cod=are applicable to any property or security given to secure
the indebtedness secured hereby which is sold in combination with or as a
part of the Property, oz any part thereof, at one or more foreclosure sales, any
notice required under such. provisions shall be fully satisfied by the notice
given in execution of the power of sale or other provision in accordance with
which the sale ‘of real property pursuant to such foreclosure is held with
respect to the Property or any pars thereof.

3.8. Other Mortgage Instruments. The Obligations secured by this
Leasehold Mortgage may also be secured by various other deeds of trust
and/or mortgages or both (collectively, incloding this Leasehold Mortgage, the
"Mortgage Instruments") conveying or encuirvering real estate in the state in
which the Property is situated and in other jurisdictions. An Event of
Default under the Credit Agreement shall be an Event of Default under all
Mortgage Instruments. Except as may be expressly-stated in this Leasehold
Mortgage or in such other Mortgage Instruments, all tte-property conveyed
or encumbered by the Mortgage Instruments 1s security 4or <he Obligations
secured by the Mortgage Instruments without allocation of any one or more of
the parcels or properties serving as security under the Mortgage Instruments
to any part of the Obligations. The Mortgagee may act at the same¢z4e or at
different times to pursue a remedy or remedies under the Morigage
Instruments or under any of them by proceedings appropriate to the stai< in
which the property serving as security lies, and no such action shall stay or
bar enforcement, or be construed as a waiver of, any remedy of Mortgagee
under any other instrument in the same state or jurisdiction or in any other
state or jurisdiction.

CO69T150Y

3.9. Rights Cumulative. Each right, power and remedy conferred
upon Mortgagee by this Leasehold Mortgage, the Credit Agreement and by
all other documents evidencing or securing the Obligations and conferred by
law or in equity is cumulative and in addition to every other right, power and
remedy herein or therein set forth or otherwise so existing, may be exercised
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from time to time, as often, and in such order, as may be deemed expedient
by Mortgagee, and the exercise or the beginning of the exercise of one right,
power or remedy shall not be a waiver of the right to exercise at the same
time or thereafter any other right, power or remedy, and no delay or omission
of, or discontinuance by, Mortgagee in the exercise of any right, power or
remedy accruing hereunder or arising otherwise shall impair any such right,
power or remedy, or be construed to be a waiver of any default or
acquiescence therein. To constitute a waiver, there must be a writing signed
by an officer of Mortgagee and directed to Mortgagor, specifying the waiver.

intase Mortgagee shall have proceeded to enforce any right or remedy
under this Leasehold Mortgage or the Credit Agreement by foreclosure, entry
or otherwisc - 2nd such proceedings shall have been discontinued or
abandoned for -awuy. reason, or shall have been determined adversely to
Mortgagee, then ans in every such case Mortgagor and Mortgagee shall be
restored to their former vositions and rights hereunder, and all rights,
powers and remedies ot-Mortgagee shall continue as if no such proceeding
had been taken. In the event of a breach or default under this Leasehold
Mortgage or under the Credil Agreement or any other document evidencing
or securing the Obligations, Morigagor agrees to pay and to indemnify and
hold harmless Mortgagee and the Zenders for all reasonable expenses,
attorneys' fees, taxes and other court costs occasioned by such breach or
default.

4. DEFINITIONS.
The following terms as used herein shall have-£be following meanings:

"Borrower" shall mean Vicorp Restaurants,” inc, a Colorado
corporation.

"Building Service Equipment" shall mean all apparatus, fxtires and
articles of personal property owned by Mortgagor now or hereafter ntached
to or used or procured for use in connection with the operatioi) or
maintenance of any building, structure or other improvement located on or
included in the Property (except apparatus, fixtures or articles of personal
property belonging to lessees or other occupants of such building or to
persons other than Mortgagor unless the same be abandoned by any such
lessee or other occupant or person), together with any and all replacements
thereof and additions thereto.

"Credit Agreement" shall mean that certain Revolving Credit and
Term Loan Agreement dated as of May 14, 2001, by and among Midway
Investor Holdings Inc., a Delaware corporation, the Borrower, SunTrust
Bank, individually and as Administrative Agent for itself and the Lenders,
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and Fleet National Bank, individually and as Syndication Agent for itself and
the Lenders, pursuant to which the Lenders have agreed (a) to make
revolving credit loans to the Borrower, and to issue letters of credit for the
account of the Borrower, 1n an aggregate outstanding principal amount of up
to and including $20,000,000, as set forth in the Credit Agreement; and (b) to
make two (2) term loans to the Borrower in an aggregate principal amount of
$75,000,000, as such Credit Agreement is originally executed, or if varied,
supplemented, amended or restated from time to time, as so varied,
supplemented, amended or restated.

"Deizult" shall mean any Default under the Credit Agreement (as
therein defineld).

"Event of Uefault” shall mean any Event of Default under the Credit
Agreement (as therein defined).

"Hazardous Materials" shall mean oil, hazardous materials,
hazardous wastes, hazardous substances or toxic substances, as defined in 42
U.S.C. 9601 et seq., 42 U.S.C( 6901 et seq., 15 U.S.C. 2601 et seq. and the
regulations promulgated thereunces, and all applicable federal, state and
local laws, rules and regulations.

"ssuine Bank” shall have the (meaning set forth in the Credit
Agreement.

"Lease" shall mean the Lease referred to <ud described in Exhibit A to
this Leasehold Mortgage.

"Leasehold Mortgage" shall have the meaning assizned to it in the
recitals to this Leasehold Mortgage Rider.

"Lender(s)" shall mean Fleet National Bank, SunTrust Bank and such
other lending institutions which are or may become parties to ths Credit
Agreement.

"Letter of Credit" shall have the meaning set forth in the Credit
Agreement.

"Letter of Credit Application” shall have the meaning set forth in the
Credit Agreement.

" .oan Documents" shall have the meaning set forth in the Credit
Agreement.

"Loans" shall mean the Revolving Credit Loans (as defined in the
Credit Agreement) and the Term Loans (as defined in the Credit Agreement).
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"Morteage Instruments" shall have the meaning assigned to it in §3.8

hereof.

"Mortgagée" shall mean the grantee or mortgagee named at the
beginning of this instrument, any subsequent holder or holders of this
Leasehold Mortgage or the indebtedness secured hereby, or any state or
county official engaged in any part of the enforcement of the lien of this
Leasehold Mortgage, and their respective successors and assigns. The word
"Mortgagee" as used in this Leasehold Mortgage Rider shall also mean, if this
instrumedqt forms part of a deed of trust, the beneficiary of this Mortgage
Instrument-and any subsequent owner of the beneficiary's interest in the
Property or'this Mortgage Instrument.

"Mortgagor shall mean the person or persons named at the beginning
of this instrument as Mortgagor, and any subsequent owner or OwWners of the

equity of redemption of the Property.

"Note(s)" shall meanthe Revolving Credit Notes {as defined in the
Credit Agreement), the Term A Notes (as defined in the Credit Agreement),
and the Term B Notes (as defined io/the Credit Agreement).

"Obligations" shall mean all inc ebtedness, obligations and liabilities of
any of the Parent (as defined in the Cred:t Agreement) and its Subsidiaries
(as defined in the Credit Agreement) to any of the Lenders and the
Mortgagee, individually or collectively, existing on the date of the Credit
Agreement or arising thereafter, direct or indirect, inint or several, absolute
or contingent, matured or unmatured, liquidated o: unliquidated, secured or
unsecured, arising by contract, operation of law or otherwise, arising or
incurred under the Credit Agreement or any of the othei Jzoan Documents or
any Interest Rate Agreement or in respect of any of the Tinans made or
Reimbursement Obligations incurred or any of the Notes, Letler of Credit
Applications, Letters of Credit, or other instruments at any time-evidencing
any thereof.

CO6ITSOY

"Permitted Encumbrances” shall mean the encumbrances listed on
Exhibit B to this Leasehold Mortgage and incorporated herein by reference as
if fully set out herein and any other encumbrances within the definition of
Permitted Liens (as defined in the Credit Agreement).

"Premises” shall mean all that certain tract or parcel of land more
particularly described and set forth in Exhibit A attached to this Leasehold
Mortgage and made a part hereof,
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"Property” shall mean all of the described property, rights, privileges,
interests and franchises more particularly described in paragraphs (a)
through (1) below:

(a) The leasehold estate created pursuant to the Lease with
respect to the land described in Exhibit A annexed hereto and all
buildings and other improvements now or hereafter erected or placed
on the land, and all fixtures attached to the improvements or the land,
and renewals or replacements thereof or articles in substitution
thorefor;

(n All of Mortgagor's right, title and interest under the Lease;
together with the appurtenances and all the estate and rights of the
Mortgagor-of-in and to the premises which are subject to the Lease; all
and each of the tenements, hereditaments and appurtenances of the
Mortgagor belonging or in anywise appertaining to said premises, and
the reversion and réversions, remainder and remainders, rents, 185ues
and profits thereof;

(c) All Building Se:vice Equipment, and all renewals or
replacements thereof or articles in substitution therefor;

(d) All modifications, extensions and renewals of the Lease and
all rights to renew or extend theterm of the Lease: all credits,
deposits, options, privileges and rights of the Mortgagor, as lessee
under the Lease: and to the extent not-prohihited by or inconsistent
with the terms of the Lease, all awards heretoforz made or hereafter to
be made for the taking by eminent domain of tke whole or any part of
the above described premises, or any estate or ~asement therein,
including any awards for change of grade of streets; all of which
awards are hereby assigned to the Mortgagee;

£O69T50T

(¢) All present and future subleases and licenses of spars of the
premises which are subject to the Lease or any other portion of-caid
premises, and the rents, issues and profits payable thereunder subject,
however, to the right of Mortgagor to receive and use the same and to
exercise all rights and privileges as landlord under all of the subleases
until an Event of Defauit shall have occurred under this Leasehold
Mortgage, together with all rights and privileges of the Mortgagor as
landlord thereunder;

(® All unearned premiums accrued, accruing or to accrue under
any and all insurance policies now or hereafter obtained by the
Mortgagor pursuant to the provisions of the Leasehold Mortgage;
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(g) All proceeds of the conversion, voluntary or involuntary, of
any of the foregoing into cash or liquidated claims, including, but
without limitation, proceeds of insurance provided for in this
Leasehold Mortgage and proceeds of condemnation awards;

(h) All transferable building service, building maintenance,
construction, management and other similar agreements and
contracts, written or oral, express or implied, now or hereafter entered
into arising or in any manner related to the construction, design,
improvement, use, operation, occupation, enjoyment, sale, conversion
or other disposition (voluntary or involuntary) of the premises which
are sukinct to the Lease, or the buildings and improvements now or
hereafier located thereon, or any other interest in said premises, or
any comiriiztion thereof, including all property management
agreements, salcs contracts, contract deposits, earnest money deposits,
prepaid items and payments due and to become due thereunder, and
further including all »ayment and performance bonds, construction
guaranties, warranties. construction contracts, architects agreements,
general contract agrooments, design agreements, engineering
agreements, technical servi'e agreements, architectural plans and
specifications, sewer and water /and other utility agreements, permits,
approvals, licenses, building peiraits, service contracts, advertising
contracts, purchase orders and equipment leases; and

(i) 1 All proceeds and products of the loregoing of every type.

"Reimbursement Qbligation" shall mean the Borrower's obligation to
reimburse Issuing Bank and the Lenders on account ‘of any drawing under
any Letter of Credit as provided in §5.2 of the Credit Agresiment.

"Release”" shall have the meaning specified in the Ceinprehensive
Environmental Response, Compensation and Liability Act of 1955, 2. US.C
9601 et seq. ("CERCLA") and the term "Disposal” (or "disposed") spall have
the meaning specified in the Resource Conservation and Recovery -Act of
1976, 42 U.S.C. 6901 et seq. ("RCRA") and regulations promulgated
thereunder; provided, in the event either CERCLA or RCRA is amended so as
to broaden the meaning of any term defined thereby, such broader meaning
shall apply as of the effective date of such amendment and provided further,
to the extent that the laws of the state where the Property is located
establish a meaning for "release” or "disposal” which is broader than specified
in either CERCLA or RCRA, such broader meaning shall apply.

5. MISCELLANEOUS.
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5.1. Notices. All notices, requests and other communications
hereunder shall be made in writing and shall be given in the manner set
forth in the Credit Agreement.

5.2. Successors and Assigns; Joint and Several Liability;
Partial Invalidity. All the covenants and agreements of Mortgagor herein
contained shall be binding upon Mortgagor and the successors and assigns of
Mortgagor. In case any one or more of the provisions of this Leasehold
Mortgage may be found to be invalid, or unenforceable for any reason or in
any resréet, such invalidity or unenforceability shall not limit or impair
enforcemeri of any other provision thereof.

5.3. Fature Advances; Revolving Credit Advances. This
Leasehold Mortgase shall secure, and constitute a lien upon the Property for,
all future advances and revolving credit advances or readvances made by
Mortgagee or any of the'Tenders under the Credit Agreement at any time or
times hereafter, whether or not any reference is made to this Leasehold
Mortgage at the time such'advances are made, and all such sums shall be
equally secured with and, to(the extent permitted by law, have the same
priority as the Obligations outstanding as of the date hereof. A portion of the
indebtedness evidenced by the Notes is-revolving credit indebtedness. The
Credit Agreement provides that the principal sum of $20,000,000 may be
advanced, repaid and readvanced from virie to time in accordance with the
terms and provisions of the Credit Agreemeny.. Accordingly, the aggregate
principal advances of revolving credit indebtedness and term credit
indebtedness during the term of the Credit Agrcement shall at no time
exceed $95,000,000. Mortgagor agrees that if the outsianding balance of the
Credit Agreement, principal and interest, is ever repaid to zero (despite any
express prohibition to the contrary contained in the Credit Agreement), the
lien and security interest of this Leasehold Mortgage shall not be deemed
released or extinguished by operation of law or implied intent cf the parties.
This Leasehold Mortgage shall remain in full force and effect asto any
further advances or readvances under the Credit Agreement made afie: any
such zero balance until (i) payment in full of the Obligations (other'ihan
contingent reimbursement and indemnification obligations to the extent no
unsatisfied claim has been asserted), (ii) termination of the Commitments (as
defined under the Credit Agreement) under the Credit Agreement, (iii) either
termination of all Letters of Credit or delivery by the Mortgagor of cash
collateral or back-up letters of credit issued by a bank acceptable to the
Issuing Bank in favor of the Issuing Bank, in amounts and on terms
satisfactory to the Issuing Bank, covering all obligations of the Lenders with
respect to all Letters of Credit, and (iv) and this Leasehold Mortgage has
been canceled of record. Mortgagor waives the operation of any applicable
statute, case law or regulation having a contrary effect. The outstanding
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principal amount of the indebtedness under the Credit Agreement will bear
interest at a variable rate or rates calculated in accordance with the terms
and conditions of the Credit Agreement. The Credit Agreement is hereby
incorporated into this Leasehold Mortgage with regard to all references made
to it in this Leasehold Mortgage. A copy of the Credit Agreement may be
obtained from the Mortgagee upon written request for the same.

5.4. Modification. No change, amendment, modification,
cancellation or discharge of this Leasehold Mortgage, or any part hereof,
shall be valid unless in writing and signed by the parties hereto or their
respective successors and assigns.

5.5. Capdions. Section headings are inserted for convenience of
reference only, do/not form part of this Leasehold Mortgage and shall be
disregarded for puiposes of the interpretation of the terms of this Leasehold
Mortgage.

5.6. Governing Law. The Credit Agreement shall be governed by
and construed in accordance with the laws of the State of New York, but this
Leasehold Mortgage and the pericction and enforcement of the lien and
security interest hereunder (and ary financing statement filed in connection
herewith) shall be governed by and ‘construed and enforced in accordance
with the laws of the state in which the Picperty is situated.

5.7. Release of Collateral. (a)Upori i) payment in full of the
Obligations (other than contingent reimbursement and indemnification
obligations to 'the extent no unsatisfied claim “has been asserted), (i1)
termination of the Commitments (as defined under tiie Credit Agreement)
under the Credit Agreement, and (iii) either terminatiox of all Letters of
Credit or delivery by the Mortgagor of cash collateral or back-up letters of
credit issued by a bank acceptable to the Issuing Bank in favor i the Issuing
Bank, in amounts and on terms satisfactory to the Issuing Bank,;<overing all
obligations of the Lenders with respect to all Letters of Credit, Morigagee, at
the request and expense of Mortgagor, shall execute such documents as may
be reasonably requested by Mortgagor to evidence the discharge and
satisfaction of this Leasehold Mortgage and the release of Mortgagor from
liability to Mortgagee. :

(b)  Unless Mortgagee otherwise consents in writing, the Property or
any part thereof shall not be released from the lien of this Leasehold
Mortgage until (i) the Obligations-(other than contingent reimbursement and
indemnification obligations to the extent no unsatisfied claim has been
asserted) have been paid in full, (ii) the Commitments (as defined under the
Credit Agreement) under the Credit Agreement have been terminated, and
(iii) either (1) all Letters of Credit have been terminated or (2) the Mortgagor
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has delivered to the Agent cash collateral or back-up letters of credit issued
by a bank acceptable to the Issuing Bank in favor of the Issuing Bank, in

amounts and on terms satisfactory to the Issuing Bank, covering all
obligations of the Lenders with respect to all Letters of Credit.

[Balance of Page Intentionally Left Blank]
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