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SECOND MORTGAGE

. THIS SECOND MORTGAGE (the "Mortgage Y, made as of the28 day of J g_\g' .

2001, between, GENCO HOLDINGS, L.L. C., an- Illinois limited liability company
("Mortgagor") whose address i is'c/o AnhoryR. Melchiorre, 2449 Barkdoll, Naperville, IL

60565 and ST. FRANCIS BANK, F.S.B., 4 federal savings bank, ("Lender") as mortgagee

whose address is 13400 Bishops Lane Sutte 358, Brookfield, W1 53005-6203.

WITNESSET“

-_WHEREAS Genco Holdings, L L. C anIllmms hmlted Iianlmy company (the “Borrower”) _'
* has on this date executed the Note and other Loan Documents, which evidence the Loan; and

WHEREAS the Mortgagor w111 be benefitted by the Loan to Borrower and 'Mortgagor desires

~ to grant a mortgage to Lender to secure perforrnance by Borrower of 2l -of the terms,

covenants and conditions set forth in the Note and in the other Loan Documeﬂfc \

NOW, THEREFORE for good and valuable consideration, the recetpt and aufﬁciencif of
iwhtch are hereby acknowledged Mortgagor hereby agrees as follows: ' ' '
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ARTICLET"

. DEFINITIONS -

- 1.01 Deﬁnifion of Terins_. As used.in this Mortgage: . - E

(aj Event of Default: shall have the same_meaniné assigned to‘ such term in Article v ‘
herest.) ¥ R ;

T

" (b) Insured. € Jasualty: <hall mean any insured damage to or destruction of the Property
or any part thersofi, o A - R

1 . <.

o | (c) Loan: shall mean fhe loan from Lender to Borrower Eyidc'ncéd by the Loan -
~. . Documents. ' : ST T

. (d) Loan Documents: shall have he same meaning assigned to such terr under the: -
Note. . ' : - : -

" .(e) Note: sﬁa_ll mean that cert_ain_' Adjustab’.c Rite Note of even date néming -BogroWér :
-as'makér and Lender as payee, with an origiral p_r:'mcipal balance of $70,000.00; and
providing for a final payment of all sums ave theraunder, if pot sooner paid, on-

November 30, 2002. -

o Permiﬁ:;d Eiceptions:' those éxcepﬁbns to title to the Rea!iP'roperty set forth Qﬁ
Exhibit B attached hereto and made a part hereof. S ' '

(g) Property: shall mean the Real Property together with ail of the(other property
described in Article Il hereof. S :
() Real Property: shall mean the land described in Exhibit A attached hereto andmade -
" a part hereof, together with any and all easements, ri'ghts—of-way, }icenses','" o,
hereditaments, rights and privileges and appurtenances thereto, together with any and
" all other land which may at any time hereafter be conveyed by Mortgagor to Lender
as security for the Note or the other Loan Documents. - ‘
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1 (02 Other Terms As used in thts Mortgage all terms capltaltzed herein, defined in the Note
-and not otherwise defined herem shall have the same meanings as set forth in the deﬁmttons
" -contained i in the Note ‘ '

5

ga__ Afuf*;.'”l"f 10695410
" ARTICLENl
| GRANTING CLAUSE

. To secure the performance of all covenants and agreements contained in this Mortgage and
*in the Loan Docuinznts and to secure payment of the principal amount of Seventy Thousand
.. Dollars ($70,000.00) 1oz ether with all fees, charges intereést and other amounts that may come
due under the Loan Documents; ‘Mortgagor by these presents does hereby mortgage, grant, '
convey ‘and assign to Lender, i3 SUCCESSOrS and assigns, forever;, all.and smgular its entire
estate and mterest in the followmg 'Iescnbed property, to-w1t Co : '

" -

- -2.0'1‘ Rea-'l Proper_ty. The Real P’rai;eny,_ _

L 2.02 nghways and Thoroughfare All nght mi and mterest of Mortgagor if any, now or |
. at any time hereafter existing, in and to all highwzys; roads, streets, alleys and other public
TR thoroughfares, bordering on or adjacent to-the Real Property, together with all right, title and -
% . interest of Mortgagor to the land making up “such highways, roads, streets, alleys and other ".~
o ‘pubhc thoroughfares and all heretofore or hereafter vacatea fzhways, roads, streets, alleys,
B ;and public thoroughfares adjommg or within the Real Pr0perty ordny part thereof.

2. 03 Bu11dmg All butldmgs structures 1mprovements plants, works anv] fixtures now or |
at any time hereafter located on any portion-of the Real Property and, withcdtany further act,
all extensions, additions, betterments, suhsututlons and replacements thereof. '

2.04 thtures, Egulpment All rtght title and tnterest of Mortgagor in and to all fixtures,
furniture, furnishings, equrpment machinery, appllances apparatus and other property of ..
every kind ‘and description niow or at any time hereafter installed or located on or used or
usable in connection with the Real Property or the buildings and improvements situated
thereon, whether such right, title or interest in such items of property is now owned or
hereafter acquired by Mortgagor inctuding, but not limited to, all accessories, toilets,
cabmets panelmg, rugs attached floor covermgs antennas, all hghtmg, heating, cooling, -
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 ventilating, ai_r"conditi'o'ning, humidifying, dehumidifying, plumbing, sprinkling, incinerating,
-~ refrigerating, air-cooling, lifting, fire extinguishing, cleaning, communicating and electrical

systems, and the machinery, appliances, fixtures and ‘equipment’ pertaining thereto, all

switchboards,. engines, ‘motors, tanks, pumps, partitions, conduits, ducts, compressors,
elevators and escalators, boilers, 'incipel_'ators'and the machinery, applianc_es,"ﬁxuires and

equipment pertaining _thereto,"alll of which fixtures, fuinishings, ‘furniture, equipment,
‘machinery and other- property shall be deemed to be part of the Real Property. It is the

intention hereof that all property of the kind and character de scribed in this Section 2.04 which '
‘Mortgagor oW OWns, and all of such property which it may hereaiter chuire; shall be subject

to the lien and security interest of this Mortgage Wwith like effect as if now owned by -
Mortgagor arid as if covered and conveyed hereby by spgciﬁc and apt,desériptions...

‘ 2 05 Intangible Rights. ?:ér;ts.' All rights, privilegeé,' permits; liqenses, easements, consents,
tenements, hereditament:-and appurtenances pow Or at any. time hereafter belonging to or in . -

any way appertaining to the Real Property OF to any property now o;’ at any time ‘-hereafter- .
comprising a part of the property sibject (0 this Mortgage; and all right, title and interest of ‘
Mortgagot, whether now or ataty %me hereafter existing, in all revisions and remainders t0

" the Real Property and such other property. and all rents, income, issues, to the Real Property

and such other property, and all rents, iixzome, issues, profits, royalties and revenues derived

from or bélonging 'to"éuch'Realj‘Property aad cther property subject to this Mortgage of any. . |

part thereof. -
d | . . :} - . - .
2.06 Proceeds. Any‘and all proceeds of the conversior. whemer voluntary or involuntary, of
all or any part of the Real Property-and other property. ard literests subject t0 this Mortgage
int6 cash or liquidated g:laims, inc_luding; without limitarion by reason of speciﬁcatiqn,'

proceeds of insurance, condemnation awards and any and all otstproperty of every name and
' nature from timé to time by delivery or writing of any kind conveyed, mortgaged, pledged,
assigned or fransferred for additional security for this Mortgage. - S

" TO HAVE AND TO HOLD the Property unto Lender, its successors and-assigns, forever;
provided that if Borrower paﬂ/s all amounts required to be paid to Lender under the Note -
according to its terms, makes all other required payments and performs all other .terms,
conditions, covenants and agreements contained in the Loan Documents, then this Mortgage .

shall be released in accordance with the terms s_peciﬁéally set forth hereafter. If any -

" improvements Of propérty become a part of the Property after the date hereof by location of N

installation on the Real Property or in the building or buildings now or in the future situated

thereon or otherwise, then this Mortgage shall ;mmediately attach to and constitute a lienor. .- “

securify interest against such additional items without further act or deed of Mortgagor.. ‘

4
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" ARTICLE IIL

CONDITION OF TITLE .
Mortgagor represents and warrants to and covenants with Lender, its successors and assigns
that: (a) it i she owner of a fee simple interest in the Property, subject only to the Permitted
Exceptions; (0} this Mortgage is and shall remain a valid and enforceable lien on the Property
to.secure the periprmance of each and every obligation‘ofb Borrower set forth in the Loan
~ Docurments, subjecr-cnly to- the Permitted Exceptions; and (c) it will forever warrant and .
defend to Lender, its suizcessors and assigns, the Property against all claims and demands
whatscever not specificaily excepted in this Mortgage. - S

ARTICLEIV.
COVENANTS OF MORTGAGOR '

S6 long as the Note remains unpaid and is in offecs Mortgagor shall abide by each of the
~ following covenants: I ' - o o

4.01 Payment of Principal and Interest. Mortgagor. shall czuse Borrower t0 duly and -
punctually pay each and every installment of principal and interest under the Note when due,
_ promptly pay anly penalties or other assessments that may be made, and timely comply with

and carry out all of its covenants and agreements set forth in the Loan Docpaents. o

" 4.02 Insurance: Damage or Destruction.

“(a) Mongagor shall provide and maintain or cauise to be maintained at all times the '
following insurance cOVerages, evidence of which shall be submitted to Lender'by -

Mortgagor, which coverages shall remain in effect until repayment in full of the Loan; -
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" {. Fire insurance with extended coverage, vandalism and malicious mischief -
~ -endorsements, in an amount eéqual to the full replacement value; . .

i Rentloss .insufance providing for the pa)fmex_lt of all_,re’ri't'al's' glﬁe ()n any leases -
..~ on the Property for a'period of nine months following the date of any Insured,
. Casualty;, T ' | e

. iii: In the event the Property has central heating and/or: cooling, steam poiler
_-explosion and machine coverage; - -

iv17 legal noriconforming, demolition coverage; "

'y, - Comprehensive general. public liability insurance acceptable t0 ‘Lender
“insuring Mortgagor and naming Lender as additional ‘insur'c_:d as its interest may
appear, with bodily injury and death limits of not less than $1,000,000 for any-
.one occurrence, ‘$1,020,000. for each person and $1,000,000 for .property
. ‘damage with umbpélla‘ coverage for an additional $2.000,000; .

i In'time of war, if the Ugitsd States of America is’a belligerent, such .
~ " insurance as rnay be available from the United States of America; and

©_vii. Such other insurance as may be reguired by the terms of any lease on the
Property, any Loan Document, or as Lender may reasonably require from time -
to time. R | : : "

- No such policy shall be cancelablé or subject to reduction of coverags or modification
except after 30 days, prior written notice to Lender. At least 38 diys prior to the -
expiration of Mortgagor’s policies, Mortgagor shall furnish- Lender wiih-renewals or -

' whinders” therefor or Lender may order such insurance and charge Mongagor for the
cost thereof in accordance with Section 4.09 hereof. S

. (b) Mortgagor shall give Lender prompt notice of any damage or destruction to the

Property. All proceeds of insurance under such policies (except liability insurance and

- except in the case of any particular casualty resulting in 2 loss payment not exceeding
Twenty Thousand Dollgfs‘($20,000) in the aggregzite) 'shall be paid.to Lender, and all

" such policies shall p‘jrovi‘de that the proceeds of such insurance (except in the area of -
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+" . any particular casualty resulting in loss payment not exceeding Twenty Thousand -
Dollars ($20,000) in the aggregate) shall be paid to Lender as its interest may appear,
by means of a standard mortgagee clause. In case of loss exceeding Twenty Thousand
Dollars ($20,000), Lender (or after entry of judgment of foreclosure, the purchaser at
the sale) is hereby authorized, to ‘either (i) ‘settle_or adjust any claim under such
insurance policies wrthout the consent of’ Mortgagor or (ii) allow Mortgagor to agree o
‘with the insurance company or compames on the amount to be patd upon the loss. .

(c) In the event of a’n _Insured Casualty',‘ and-:‘ }

| 1.%¥m  the reasonable Judgment of Lender the Property can be restored to an
- econoraw unit not less valuable than the. same was prior to the Insured Casualty,
" and adequaisly securing the outstanding balance of the indebtedness hereby .
" secured, and, if no Event of Default, as hereinafter defined, shall have occurred
and Mortgagor siizil not be in default hereunder, the. proceeds of insurance shall
- . be applied to pay Mort zagor for the cost of restoring, repairing, replacing or- .
rebuilding the Propery Jor part thereof subject to the Insured Casualty, as '
.-provided for in Section 4 f2.d) hereof; and Mortgagor hereby covénants and
" agrees, not later than 90 days-after the date of the Insured Casualty, to
~ commence and to drhgently prosest ute such restoring, repairing, replacing or.
- . rebuilding; provided, always, thaf ‘Mortgagor shall pay all costs of such
restoring, repamng, replacmg or reoml mg in excess of the proceeds of
~ -insurance; !

f

i, Except as provrded in Sectlon 4. 02(c)(1) Lendet f.lay apply the proceeds of
_insurance consequent upon any Insured Casualty upon the indebtedness hereby
: secured in such order or manner as Lender may elect, and. '

iii. In the event that proceeds of insurance, 1f any, shall be made 7 v.nlable for
. the Testoring, repairing, replacmg or rebuilding of the. Property lvicrtgagor
"' hereby covenants to restore, repair, replace or rebuild the same to be of at least
equal valite, and in the same character and of the same quality as prior to such
damage or destruction; all to-be effected in- accordance with plans and
speclﬁcattons to be first submitted” to and approved by Lender :

(d) In the event Mortgagor is entitled to payment out of i insurance proceeds held by
Lender such. proceeds shall be drsbursed from-time to time upon Lender bemg :

LT
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furnished with satisfactory evidence  of ‘the. estimated cost of completion of the
restoration, repair, replacement and rebuilding; that funds of Mortgagor (or assurances
. satisfactory to Lender that such funds are available) when combined with the pfoceeds
of insurance, to complete the proposed 're_sto'rétion, repair, replacement and rebuilding;
- and with such architect's certificates, waivers of lien, contractor's sworn statements
".and such other evidences of cost and of payment as Lender may reasonably require and. "
~ approve; 'ar.ld‘ Lender may, in any event, require that all plans and specifications for
“such reé;oratibn, repair, replacement and rebuilding be submitted to and apprpved by
_Lender prior. to the commencement work. No payment made prior to the final
comglesion of the restoration, repair, replacement or rebuilding shall exceed Ninety
_Percent /90%) of the value of the work performed from time to time; funds other than
- proceeds £t insurance shall be disbursed prior to disbursement of such proceeds; and
at all times the undisbursed balance of such proceeds remaining in the hands of Le_nder, '
‘together with firac's deposited. for the purpose of completing the restoratiom, repair,
- replacement or rebuilding are irrevocably committed to the satisfaction of Lender by
" or on behalf of Mortgagor for the purpose, shall be at least sufficient in the reasonable
" judgment of Lender to pay for:the cost ‘of completion of the restoration, ‘repair,
.-replacement or rebuilding, frec ahd'_clear of all liens or claims for lien. Interest shall
©be allowed to Mortgagor on account of any proceeds of insurance or other funds held
* 7 by Lender at the ssame rate being paid on Lender's daily passbook accounts and shall -
be available for such restoration, repair, replacement or rebuilding. Notwithstanding . -
anything contained herein to the contrary; J.ender may, 1n ‘its sole discretion, requiré
that the administration of the restoration, repsir; replacement and rebuilding, and the
-distribution of insurance proceeds be done pursnaiit to and in accordance with Lender's
requirements _apdj standards used to administer its construction loans. .

- (e) All'policies of insurance prpvidéd for in subsection (a) Of this Section 4.02 shallbe -
effective under a valid and enforceable policy or policies issued by an insurance
company which is acceptable to Lender-and which has a rating of at least "A-" and is
in the financial size category of at leasg."VII" as cstétblished'bjz A:M/ Best Company
and of recognized responsibility licensed to do business in the state of Illipgis. These - -
policies shall provide that the proceeds of such insurance shall-be payable to Lender
. pursuant to a standard mortgagé clause to be attached to each such policy. Mortgagor -
shall deposit with-Lender policies evidencing all such insurance or a certificate or '
 certificates of the respective insurers stating that such insurance is in force and effect.

4.03 Preservation and Maintenance of Property. Mortgagor (a) shall not commit waste or -
.permit impairment or deterioration of the Property,- (b) shall not abandon the Property, (c)
shall restore or repair promptly and in a good and workmanlike manner all or any part of the

8
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’ Property to the equrvalent of its’ orlgrnal conditions, or such other condltron as Lender may
approve in writing, in the event of any damage, injury or loss thereto, whether or not
 insurance proceeds are available to cover in whole or in part the costs of such restoration or.
repair, (d) shall keep the Property, including i improvements, ﬁxtures equrpment machinery

+ - and appliances thereon in good repair and shall replace fixtures equlpment machinery and

appliances on the Property when necessary to keep such items in good | repa1r (e) shall comply
: with all laws, ordinances, regulatlons and requirements of any govemmental body appIrcable‘
“to the Property, (f) shall comply with all covenants, requrrements -and oblrgatrons of
Mortgagor or with respect to the Property under any agreement, ‘easement or restriction,
~ 1nc1ud1ng without limitation the Permitted Exceptions, (g) shall provide for professional
management of the Property by a property manager sansfactory to Lender pursuant to a
contract acceptabie to Lender, if required by Lerider, (h) shall generally operate and maintain
“the Property in a ipanner to ensire maximum rentals, and (i) shall give notice in writing to .,
" Lender of and, unless stherwise directed in wrttmg by Lender, appear in and defend any
" action or proceedings purporting to affect the Property, the security of this Mortgage or the
- rights or powers of Lender. Meither Mortgagor nor any tenant or other person shall remove,
demolish or alter any improvement how-existing or hereafter erected on the Property orany
fixture, equipment, machinery or appliance in or on the Property except when. incident to the
L replacement of fixtures, equipment, mackinery and appliances with items of like kind.

1

4.04 Condemnatron Proceeds Mortgagor shalI givs Lender prompt notice of any pendmg or -
threatened eminent domain proceedmgs of any or zil'6f the Property, mcludmg any damages
to grade, and Mortgagor hereby assigns, transfers «0d sets over unto Lender the entire’
proceeds of any award or claim for damages for any of the T‘n,oerty taken or- damaged under .
the power of eminent domain. Lender may elect to-apply (ot kold for apphcatton when due):
‘the proceeds: of the award upon or in reduction of the inidebtedness hzreby secured then most
. remotely to be paid, whether due or not, or to- -require Mortgagor. to restore or rebuild the
- Property in which event the proceeds shall be held by Lender and nsed to reimburse

Mortgagor for the cost of such rebu1ld1ng and restoring. If Mortgagor is reaviced or permitted . .

to rebuild or restore the Property as aforesaid, such rebuilding or restoration stizli-he effécted - |
solely in accordance with plans and specifications previously submitted to and apgtoved by -
Lender, and proceeds of the award shall be paid out in the same manner as is provided in
Section 4.02 for the payment of insurance proceeds towards the costs of rebuilding or - -
- restoration. - If the amount of such award is insufficient to cover the cost of rebuilding or -
- _restoration, Mortgagor shall-pay such costs in excess of the award, before being entitled to
rermbursement out of the award. - Any surplus which may remain out of the award after
payment of such costs of reburldrng or restoration shall, at the option of Lender be applied
. (or held for application when due) on.account of the indebtedness hereby secured, then most
~ remotely to be- pard or be paid to any other party entrtled thereto. Notwrthstandtng any takmg‘
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by eminent domam Mortgagor shall continue to pay interest on the entlre pr1nc1pal sum’
 secured until any suct award or payment shall have been actually received by Lender and any .
 reduction in the principal sum resulting from thie appllcatlon by Lender of 'such award or
payment as hereinafter set forth shall be deemed to take effect only on the date of such receipt.
If, prior to the receipt by Lender of such award or payment,-the Property shall have been sold -
by foreclosure of-this Mortgage Lender shall have the right to receive such award or payment

to the extent of any"deficiency found, to be due upon such sale, with mterest thereon at the . =

default rate provided for in the Note, whether or not a deficiency ]udgrnent on this Mortgage
shall have been sought or recovered or denied, and of the teasonable attorneys™ fees, costs and.
'dlsbursemerts incurred by Lender in connection with the collectron of such award or payment.

. 4.05 Expenses of { irigation. If any action or proceedmg be commenced to whrch action or
. proceeding Lender is-0rbecomes a party or in which it becomes necessary to defend or uphold’
the lien of this Mortgage or the efficacy of any other Loan Document, all sums paid by Lender " -

-~ for the expenses of any litigation ( 1nclud1ng reasonable attorneys' fees) to prosecute or defend - -

the ights and. lien created by this-Mortgage or said Loan Documents shall, on notice and

demand, be paid by Borrower, togetlwr with the interest thereon at the default rate provrded .

~ for in thé Note and shall be a lien'on e Oroperty, prior to any right or title to, interest in or .
claim upon the Property subordinate fo tiiz nen of this Mortgage and shall be deemed to be”

. secured by this Mortgage

4.06 'Cornpliancae'vtrith Laws. Mortgagor covenants ans represents that the Property complies
 with the covenants-and restrictions affecting the Prope’ty, with all applicable building and- h
zoning laws, and Mortgagor shall at all times so-own anc use.the same and take all steps
necessary to assure such compliance at all times. The Property 15 2oned 1o pernnt the iritended
operation and use of the Property. Mortgagor shall not initiate or acquiesce in any zoning
reclassification, or seek any condmon use permit or variance w1thout [ender's prlor wrltten

COHSCHI

4.07 No Further Encumbrances. Mortgagor will keep the Property free from (a1} tiens and |
- encumbrances, whether inferior or superior to the lien of this' Mortgage, except for the
Permitted Exceptions. Any person firm-or corporation taking a mortgage, lien or other
encumbrance against the Property (except for those that are Permitted Exceptions) shall take
~ the said lien subject to the rights of Lender herein and the right of Lender to ameénd, modify
_. and supplement this Mortgage, the Loan Documents, and the Note and to0 extenid the maturity
. of any indebtedness hereby secured, in each and every case without obtaining the consent of
. the holder of any such liens and without the 11en of thls Mortgage losmg its pnonty over the
rights of any such liens. : : .

o
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4 08 Use of Pronertv Unless requ1red by applrcable law or unless Lender othervwse agrees
in_ writing, Mortgagor shall not allow changes in the use for which aIl or any part of the
Property was intended at the time this Mortgage was executed "

a

- 4.09 Protection of Lender 8 Secuntv It Mortgagor falls to perform the covenants' and. -

agreements contamed in this Mortgage ‘or if any action or proceeding is. commenced which -
affects the Property or title thereto or the interest of Lender therein, including, but not limited -

to, eminent domain, insolvency, code enforcement or arrangements or proceedings 1nvolv1ng
- a bankrupt or decedent, then Lender, at its option, may upon ten (10) days notice to
Mortgagor (except where such notice would be extremely impractical) make such appearances,
."disburse such sdms and take such action as Lender deems necessary, in its sole discretion, to . -
- protect Lender's-ntrest, including, but not limited to: (i) disbursement of attorneys' fees; (ii)
entry-upon the Property.to make repairs; or (iii) procurement of satisfactory insurance as

provided in Section 4.02 ncreof. - Any amounts disbursed by Lender pursuant to this Section
4.09, with interest thereon, shz1l.become additional indebtedness of Borrower secured by this
Mortgage. Unless Borrower and Lender agree to other terms of payment, such amounts shall -
be immediately due and payable and-shall bear interest from the date of disbursement at the
default rate stated in the Note unless such rate of.interest exceeds applicable law, in which
évent such. amounts shall bear interest it the highest rate which may be collected from
- Borrower under applicable law. Mortgagor Jereby covenants and agrees that Lender shall be -
subrogated to the lien of any mortgage or othe: Yien discharged, in whole or in part, by the
- indebtedness secured hereby. Nothing contained ii1{js Sectron 4. 09 shall requlre Lender to

incur any expense or take any actron hereunder | :

.4, 10 Inspection. Mortgagor shall'permit Lender; and its duly zvthorized agents, experts,
. engineers and representatives, upon at least 48 hours prior. notice, te:nake or cause to be made
entries upon and inspections of thie Property dirring normal business hours at all time during
. the term hereof Mortgagor shall assist Lender in conductlng ali mspecn ons)and shall make
access avallable to Lender to all tenant areas. ...

4.11 Books and Records Mortgagor shall keep and malntam at’ all tnnes at Mortgagor’s
address stated below or upon ten (10} days prior notice to-Lender, at such other place as
designated by Mortgagor within the state of [llinois, complete and accurate books of accounts
‘and records adequate to reflect correctly the results of the operation of the Property and copies’
of all writteni contracts, leases and other instruments which affect the Property, including
without limitation copies of all quotatrons purchase’ orders and contracts obtained by
Mortgagor in the course of designing and constructing the Property. Such books, records, .
contracts, leases and other instruments: shall be subject to examination and mspecnon at any

-

1
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.. reasonable time by Lender, and Lender may copy the same at Lender's expense,,' provided that
" Lender may use and/or release such :nformation only.in connection with the administration
* or enforcement of this Mortgage or the other Loan Documents. Mortgagor shall furnish to
Lender, within- ninety (90) days -after the end of each calendar'yeaf, a balance sheet, a
* statement of income and expenses of the Property and a statement of -chaﬁges in financial
" position, each in reasonable detail and certified by Mortgagor, and, if Lénder shall require,
by an_i_ndep'endent certified public accountant. Mortgagor shall furnish, together with the -
- foregoing financial statements and at any other.time upon Lender’s request, a rent schedule
~ for the Property, certified by Mortgagor, showing the game . of each tenant, the space
occupied, tie.'ease expiration date, the rent payable and the rent paid and the amount and
location of ariy security-deposit. Mortgagor further covenants and agrees to furnish, or to-
cause to.be 'furnisn >d to Lender annually, within ninety (90) days after. the end of each
calendar year, perscn;l financial statements, tax refurns, and such other information as may
- be reasonably require¢ by Lender, of the Mortgagqr' and of -all guarantors of the Loan,
certified as true and correct Py the approprjzite.parties. Failure to provide the annual financial
statements will result in a rate.increase t0 18.00% for ihe remainder of the term of the Note,
or until such default is cured. ‘ ; o L

4.12 Payment of Taxes and Assessmeills. Mortgagor shall pay before the same “become
Ny delihquenf, all real and personal property taxes, assessments (whether general or special), gas,
electric, light, power, water and sewer charge, business, sales, use and occupation taxes, all
"permit and inspection fees, all license and occuparion fees, and such other charges now or
. Thereafter levied or assessed against the Propérty Or auy part thereof and, upon request, shall
- - exhibit to Lender receipts for the payment of such items. Mortgagor agrees to pay monthly
" to Lender an amount reasonably necessary 1o anftic{ipafe the-pryment of all real and personal
property taxes levied or assessed against the Property.in sccordaiice with the manner in which
such taxes and assessments accrue. All such payments shall be heid ty Lender, the proceeds
of which shall earn no interest. ‘Upon the receipt of each tax pill by Leader, Lender shall send
~ check(s) made payable to the appropriate taxing authorities. In the eveat tiat the amount of -
money so deposited shall be insufficient for the payment in full of such taxes, together with
_all penalties and: interest thereon, if any, the Mortgagor shall forthwith upon d¢mand, deposit
with Lender a sum which, when added to the funds-then on deposit with Lender, shall be -
sufficient to-make such payment in full. All funds held.by Lender are hereby pledged.by.
Mortgagor as’ additional security for performance of the obligations- under the Loan
Documents. . - o s |

4..1'3 Envifonrriéntai Compliance. | Mdngégor hiereby féprescnts‘, and warrants to Lender and
* covenants with Lender that: - T _

12
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(a) Definitions.. For purposes of this Section 4.13:

1. "Property" means: The Property and Real Property including improvements
presently and hereafter situated thereon or thereunder, construction material
used in such improvements, surface-and subsurface soil and water, areas leased
to tenants, and all business uses and operations. théreon. '

" ii. "Environmental Laws" means:

(A) any present or future federal‘ statute, law,- code, rule, regulation,
ordinance, order, standard, permit, license, - guidance document or
regrzirement  (including  consent “decrees, judicial decisions and
adrizistrative orders). together with - all related amendments,
- implerenting regulations and reauthorizations, pertaining to the -
. protection, ricservation, conservation or regulation of the environment, -
_ including but-uot limited to: the Comprehensive Environmental
Response, Compénsation, and Liability Act, 42 U.S.C. Section 9601 et -
- seq. ("CERCLA"); ithe Resource ‘Conservation and _Recovéry Act, 42
. 'U.S'._C. Section 6901 et seq. ("RCRA"); the Toxic Substances Control = .’
Act, 15 U.S.C. Section 2¢01 2t seq. ("TOSCA"), the Clean Air Act, 42 =
U.S.C. Section 7401 et seq.-“and the Clean Water Act, 33 U.S.C. a
 Section 1251 et seq.; : | S '

. (B) an'j'/ Iiresént or future state or local statute, law, code, rule,
regulation, ordinance, order, standard; permit, Jicense or requirement’
(including consent decrees, judicial decisions and adx_rlinistrative orders) .
together with all related amendments, implementing regulations and -
reauthorizations, pertaining to the protection, preservavior; conservation-

- or regulation of the environment. - o ' S

. fii. "Hazardous Material" means:

_ (A) "hazardous substances” as defined by CERCLA;

(B) -"hazardbus wastes", | as defined by RCR]&; :

13
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- (C) -’?héidrdOus substances",‘ as deﬁned by the Clean Wdfér Aéf;

. (D). -any item whxch is banned or otherwise regulated pursuant to
oTOSCA, < e o

| (E) any“iter‘n.rwhich is regulated by the Federal Insecticide, Fungicide
and Rodenticide Act, 7 U.S.C. 136 et seq.; S RN

. (F) any item which triggcrs any thresholds regulated by or invoking any
provision of the Emefgency‘_Planning and Community Right-To-Know
Act, 42 U.S.C. 11001 et seq.; - '

(G) ary hazardous, dangerous‘or"t'oxic chemical, ‘material, waste,
: “pollutaric, contaminant or substance ("pollutant") within the meaning of
" . any Enviror meatal Law prohibiting, limiting or otherwise regulating the,
©use, exposure, rolease, emission, discharge, 'generation,,r_nanufacture,_
sale, transport, haurinng, storagg,f trcatmeni,— reuse, presence, disposal
- or recycling of such pbliuranﬁ; L - :

"(H) any petroleum, crude oii 4 fraction thereof; .

(1) any radioactive material, including uny source, special nuclear or ;
'_by-product?material as defined at:42_‘U..“,.(‘.. Section 2011 et seq. and
“amendments thereto and reauthorizations tliereof;

Ko asbestos-containing materials in any form or condition; and

"(K) polychlorinated ‘biphen'yl-s_ (’fPCBs“) in ény form or coadtion.

" iv. "Environmental-Actions” means: .

(A) any notice of violation, complaint, claim, citation, demand, inquiry, -

report, action, assertion of potential fesponsibility,,lien, encumbrance,
‘or-proceeding regarding the Property, whether formal or informal,

4
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absolute or contmgent matured or unmatured brought or 1ssued by any :
governmental umt agency, or body, or any person or ent1ty respecung

(1) Environmental Laws; = . ' o

(2) the envrromnental condmon of- the Property, or any pOI'thIl— :
thereof, or any property near the Property, including actual or-’
. alleged damage or injury {0 humans, . public. health, wildlife,
 biota, air, surface or subsurface sod or water, or other natural” .

resources or

(3)- the use, exposure release ermss1on drscharge generation,
“'manufacture; sale, transport, handling, storage, treatment, reuse,
or '":nce disposal or recycling of Hazardous Matenal elther on

- the Property or off—s1te e | :

*(B) any VlOlahu"' or claim of v1olat10n by Mortgagor of any
Envrronmental Laws wiiethér or not 1nvolv1ng the Property,

TUo (C) any lien for. darnages ¢rised by, or the recovery of any costs
' incurred by any person or goveirimental entity -for the investigation,
remediation or cleanup of any release or n‘reatened release of Hazardous

- Material; or

(D) the destructlon or loss of use of property or the myury, illness or °
death of any officer, director, employee, agent, reprr sentative, member, -
. tenant or invitee of Mortgagor or. any other person.arising. from or
caused by the environmental condition of the Property u: the release,
ennssron or dlscharge of Hazardous Matenal from the Prop, Y.

(b) Mortgagor hereby represents and warrants to Lender that:

i To the best of Mortgagor s knowledge based on all approprlate and

* thorough inquiry, and exceptas disclosed to Lender in writing, 4 the Property and’
the Mortgagor have” been and currently are in comphance with all

Env1ronmental Laws. There have been, to the best of Mortgagor S knowledge

-',15 i
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. based onall approprlate inquiry, no past and there are no pending or threatened
" Environmental Actions to which Mortgagor is a party or which relate to the
. Property. All required governmental permits and licenses are in effect, and
~ Mortgagor is in compliance therewith. Mortgagor has not recejved any notice
" - of any Environmental Action respecting Mortgagor, the Property or any off-site
facility to which has been sent any Hazardous Material for off-site treatment
- recycling, reclamal:ron reuse, handlmg, storage sale or dlsposal

ii. -No use, exposure, release, emission, discharge,. generation, manufacture,
<ale, handling, reuse, presence, storage, -treatment, transport, recycling or
disposal of Hazardous Material has, to the best of Mortgagor’s knowledge,
bas:d on all appropriate inquiry, occurred or is occurring on or.from the
Prope:ty except in'compliance with Environmental Laws and as disclosed in  *
writing to'Lender (' ‘Disclosed Material"). The term "released"” shall include but

~ not be limited 0 apy sprlhng, leaking, pumpmg pouring, emitting, emptying, -

‘ dlschargrng, 1njcct1r"' escaping, leaching, dumping or disposing into the -
environment (including, the abandonment or discarding of barrels, containers
"and other receptacles ‘Criaining any Hazardous Matenal) To the best of

‘ Mortgagor’s knowledge, “uii Hazardous Material. used, treated, stored,
transported to or from, generatd cr handled on the Property has been disposed .
of on or off the Property in a lawiil manner. To_ the best of Mortgagor’s
knowledge, no underground storage-ianks (mcluding but' not limited to
petroleum or heating oil storage tanks) are oresent on or under the Property, or

" have been on or under the Property except as ﬂa\ been drselosed in writing to

* Lender ("Dtsclosed Tanks")

- (c) Mortgagor'hereby eove'nants and agrees'with Lender,_a's_ 'follows:

1. The Property and Mortgagor shall comply w1th all Envrronme.ml Laws. All ‘.

required governmental permits and licenses shall be obtained and isivtained,

and Mortgagor shall comply therewith. All Hazardous Material on the Property :
- will be disposed of in a lawful manner without giving rise to liability under’ any
e Environmental Laws. Mortgagor will satisfy all Tequirements of applicable .

“Environmental Laws for the registration, operation, maintenance, closure and

removal of all ‘underground storage tanks on the Property, if any. Without

- limiting the foregcing, all Hazardous Material shall be handled in comphance :
with -all apphcable Env1ronmental Laws.

N L




g

... UNOFFICIAL COPY




——7
.~ UNOFFICIAL COPY
T 10695410
_ il. ‘Other than Disclosed Material, no Hazardous Material shall be introduced -
~ to or used, exposed, released, emitted, discharged, generated, manufactured,
sold, transported, handled, stored, treated, reused, presented, disposed of or -
recycled on the Property without thirty- (30) .days' prior writtenl notice to
Lender. B o : ‘

" iii. Mortgagor shall immediately notify Lender of all Environmental Actions
and provide copies of all written notices, complaints, correspondénce and other '
documents relating thereto within two business days of receipt, and Mortgagor -
<lall keep Lender informed of all responses thereto. Mortgagor shall promptly.
curz and have dismissed with prejudice all Environmental Actions in a-manner
satisfaciory to- Lender and Mortgagor shall keep the Property free of any
encumbzance arising from any judgment, liability or lien imposed pursuant to

- any  Envircumental Actions. Notwithstanding the foregoing -sentence,
Mortgagor mey ditigently, in good faith and by appropriate legal proceedings,

“contest such proceesings provided: (1) Mortgagor first furnishes t0 Lender such .
deposits or other cqfxlatcral_ as Lender, in its sole discretion, deems sufficient to
fully protéct-Lend‘er‘s imerests; (2) such contest shall have the effect of

preventing any threatened or pending sale or forfeiture of all or any portion of

"~ the Property o the loss or imjairment of Lender’s lien and security interest in
L - and to the Property; and (3) such.contest will not cause Lender to incur any
—— ~ liability, in Lender's’ sole judgmet: - Mortgagor shall permit Lender, at N
o * ‘Lender's option to appear in and to be tepresented in any such contest and shall
‘pay. upon demand all expenses incurred by-lender in 5O doing, including
attorneys' fees. T | &

iv. Mortgagor shall provide such information and certicications which Lender *
‘may reasonably request from time to time to monitor Mortgagor’s compliance :
with this Section for the-sole purpose of protecting Lendex's sécurity interest... .~ -
To protect its security interest, Lender shall have the righi-but not the -
obligation, at any time to enter upon the Property, take samifies, review
- Mortgagor’s books and records, interview Mortgagors employees and officers, o
and conduct such other activities as Lender, at its sole discretion, deems.
appropriate... Mortgagor shall cooperate fully in the conduct of such an audit. -
If Lender decides to conduct such an audit because of: (1) an Environmental .
.~ Action; (2) Lender's considering taking possession of or title to the Property . -
. after an'Event of Default by Borrower Or Mortgagor; (3) a material change in l -
the use of the Property, which in Lender's opinion, increases the risk t0 its -
" security interest; or (d) the introduction ‘of Hazardous Material other than "~

17 .
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Disclosed Material to the Property;. then Borrower or Mortg"ag(.)'r shall pay upon
demand all costs and expenses connected with such audit, which; until paid,
* shall become additional indebtednéss secured by the Loan Documenits and shail

~bear interest at the default rate.. Nothing in this Article’ shall give or ‘be

.~ construed as giving Lender the right to direct or control Mortgagor’s actionsin =~

* complying with Environmental Laws. S

o v, [f-Mortgagor fails to comply- with any of itsf covenants contained in this
. Section within thirty (30) days after notice by Lender to Mortgagor, Lender
_may, at its option, declare an Event ‘of Default. If, however, the

o 'ncncompliance cannot, in Lender's reasonable detem_lin_étion, be corrected

_wirtin such thirty (30) day period, and if Mortgagor has promptly commenced
and diligently ‘pursues action. to’ cure such noncompliance to Lender's-
satisfacticn, then Mortgagor shall have such additional time.as is reasonably
Decessary to correct such noncompliance, provided Mortgagor continues to
‘ 1dilig'ently pursuc corrective action, but in no event more than a total of one

hundred eighty (180) days after the initial notice of noncompliance by Lender.

~ vi. There are no pending-or thicatened: (1) actions or proceedings from any
governmental agency or any 6t_izc} entity regarding the condition or use of the
Prdperty, or regarding any environraental, ‘heaith “or safety law; or (2)
"superliens" or similar go?ennngrital actiens or proceedings that could impair
the value of the Property, or the priority oZinie lien of this Mortgage or any of
the other Loan Documents (collectively ‘Environmental’ Proceedings"). .
Mortgagor .will: promptly notify Lender of any rictices, erother knowledge
- obtained by Mortgagor hereafter of any pending or thicatened Environmental
~ Proceedings, and. Mortgagor will prompily cure and have dismissed with
prejudice any such Environmental Proceedings to the satisfaction of Lender.

- vii. Any- fees, costs and expenses imposed upon or incurred by, Léader on
. ‘account of any breach of this Section shall be immediately due and payable by

.Borrower or Mortgagor to Lender upon demand, and shall (together with
interest thereon at the default rate accruing from the date such fees, costs and
.'_expens‘es are 'so imposed upon or incurred by Lender) become part of the
indebtedness secured hereby. Mortgagor shall keep, save and prbtect,'defend,
' 'indeﬁﬁlify and hold Lender harmiess-from and against any and all claims, loss,
cost,  damage, liability Or -expense, including reasonable attorneys’ fees,
sustained or incurred by Lender by reason of any Environmental Proceedings

-
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or the breach or défaﬁit by Mortéagor of any repre'sentatioi_l; warranty—or -

- covenant contained in this Section. '

(d) Lender is entitled to rely upon Mortgagor’s representations, warranties and.
covenants containéd in this Section despite amy independent investigations by Lender
or its consultants.. Mortgagor shall take all necessary actions-to determine for itself,
and to remain aware of, the environmental condition of the Property. Mortgagor shall
have no right to rely upon any independent environmental investigations or findings
made by Lender or its consultants unless otherwise stated in writing therein and agreed
{0 in writing by Lender. : o

(e) The term "Lender's* Environmental Liability" shall mean any anci all losses,
liabilities, obligations, penalties, claims, fines, lost profits, demands, litigation,
defenses, costs, judgments, suits, proceedings, damages (including consequential,
punitive and exemplary damages), disbursements or expenses of any kind or nature
‘ whatsoever (including att¢rneys' fees at trial and appellate levels and experts’ fees and
disbursements and expenses.inctrred in investigating, defending against, settling or
prosecuting any suit, litigation, <lim o proceeding) which mayat any time be either
directly or indirectly imposed upor, iricurred by or asserted or awarded against Lender
or any of Lender's parent and subsidiary corporations and their affiliates, shareholders,
directors, officers, empioyees' and agerts- (collectively _Lender's " Affiliates™) in
* connection with or arising from: - L |

i. any Hazardous Material used, exposed; initted, released, discharged,
generated, manufactured, sold, transported, handjzd.. stored, treated, reused,
presented, disposed of or recycled on, in or under ali or any portion of the
Property, or any surrounding areas; ‘ : - |

ii, any misrepresentation, inaccuracy or breach of any warranty, covenant or
agreement contained or referred to in this Article; -

i, ‘any violation, -liability or claim of violation or liability, under any
~ Environmental Laws; : : - ' '
iv. the imposition of any lien for damages caused by, or the recovery of any
* costs incurred for the cleanup of, any release or threatened release of Hazardous
‘Material; or - - : ,

19




T L T kN T e e

~__UNOFFICIAL COPY

. v
-’-“{«J‘u’ i
i .
\ .
.
. . . s
* v
. .
. . .
\
. B
- A ]
.
- .
.
R
] o &
i .
. - .
. ) i
. + %
v » .
I N M
- \ ‘ - *
N . .
i

L)




UNOFFICIAL coPY

1(,{;3&410

V. any Envxronmental Actions, -

Mortgagor shall indemnify, defend (at trial and appellate levels and with counsel, -
experts and consultants acceptable to Lender and at Mortgagor’s sole cost) and hold
Lender and its Affiliates free and harmless from and against Lender's Environmental
Liability (collectively "Mortgagor’s Indemnification Obligations”). Mortgagor’s.

Indemnification Obligations shall survive in perpetuity with respect to any Lender's

-+ Environmental Llablhty

¢

Mortgagor and its successors and assigns hereby waive, release and agree not to make
any clainisr bring any cost recovery action against Lender under or with respect to any
Environmeraal Laws. Mortgagor’s obligation to Lender under this indemnity shall
 likewise be without regard to fault on the part of Mortgagor or Lender with respect to
* the violation or-condition which results in liability to Lender. '

" 4.14.Valid and Binding Agreement.. Mortgagor covenants and warrants that this Mortgage
is a valid and enforceable obligation 5t Mortgagor in accordance with their respective terms
and that the performance by Mortgagor Ui the terms hereof does.not contravene any covenant -
_' in any agreement, indenture or other docux aen. affecung Mortgagor

i4 15 . Waiver. To the full extent permitted by law, Vfortgagor hereby covenants and agrees
that it will not at any time insist upon or plead, or in any ztanner whatsoever claim or take any
advantage of, any stay, exemption or extension law or any so-called "Moratorium Law" now
or at any time.hereafter in force providing for the valuation or appraisement of the Property, N

or any part thereof, prior to any sale or sales thereof to be made ztrsuant to any provisions . .

herein contained, or to any decree, judgment or. order of any court o*F competent jurisdiction;

or after such sale or sales claim or exercise any rights under any statute now or hereafter in
force to redeem the property so sold, or any part thereof,  or relating i the. marshalling
thereof, upon foreclosure sale or other enforcement hereof. To the full extext parmitted by.
law, Mortgagor hereby expressly waives any and all rights of redemption from fore<losure of
this Mortgage; on its own behalf, on behalf of all persons claiming or having an interest
(direct or indirect) by, through or under Mortgagor and on behalf of each and every person
acquiring any interest in or title to the Property subsequent to the date hereof, it being the-
.. intent hereof that any and all such right of redemption of Mortgagor, and of all other persons,

~ are and shall be deemed to be hereby waived to the full extent permitted by applicable law.

To the full extent permitted by law, Mortgagor, agrees that it will not, by involving or utilizing

- ‘any apphcable law or laws or otherwise, hinder, delay or impede the exercise of an right,

. power or remedy herein or otherwise granted or delegated to Lender, but will suffer and

20
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penmt the exercise of every such rlght power and remedy as though no such law or laws have :
been or will have been made or enacted. To the full extent permitted by law, Mortgagor

_ hereby agrees that no action for the enforcement of the lien or any provision hereof shall be
: sub_|ect to any defense whlch would not be good and valid in an actlon upon the Note..

4,16 Busmess Loan. Mortgagor hereby represents and warrants that it has been advised: (a)
. the proceeds of the indebtedness, secured hereby (the "Loan") will be used for the purposes
-specified in 815 ILCS 205/4(1)(1) (1992 State Bar Edition) of the Illinoi$ Compiled Statues,

- as amended; (b) the Loan constitutesa "business loan” within the purview of-that Section; ©
 the Loan is a t;ansaction exempt from the Truth in Lendmg Act, 15 U.S.C. Section 1601, et
seq.; and (d) the proceeds of the indebtedness secured hereby will not be used for the purchase
-of registered equitv securities within the purview of Regulatlon "U" 1ssued by the Board of

*"Governors of the Fedezal Reserve System :

" ARTICLE V
DEFAULT

~5.01 Prohibitions on Transfer of the Progem of zn Interest in Mortgagor. It shall be an

immediate default if, without the prior written conserit of Lender, which consent may be
granted or withheld at Lender's sole discretion, Borrower shsil create, effect or consent to or
shall suffer or permit any lease, conveyance, sale (including an iistallment sale), assignment,
_ " transfer, lien, pledge, hypothecate, mortgage, security interect, or.other encumbrance.or
. alienation, whether by operation of law, voluntarily. or otherwise (collectively "Transfer") of
(1) the Property or any -part thereof or interest therein; (2) all or a périion.of the beneficial
interest of Mortgagor or change in the power of direction, if Mortgagor is a trastee; (3) all or
a portion of the stock of any corporate Mortgagor or corporate beneficiary of a trustee
‘Mortgagor, that results or could result in a material change in the identity of the person(s) or
. entities previously in control of such corporation; (4) all or a portion of a partnership, or joint
~ venture interest of an-joint venturer in the joint venture,.if Mortgagor or Mortgagor’s
beneficiary consists of or includes a partnership or joint venture, that results or could result
in a material change in the identity of the person(s) in control of such partnership or joint
venture; or (5) any of the members or the manager of a limited liability company, if
Mortgagor is a limited liability company, changes (each of the foregoing is referred to as a
- "Prohibited Transfer"). In the event of such default, Lender may declare the entire unpaid

balance, 1ncIud1ng interest, unmedlately due and payable The foregoing provision of this

21
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SCCthIl 5.01 shaIl 1ot, however apply to the lien of current taxes and assessments not yetdue
and payable. This option shall not be exercised by Lender if prohibited by Federal law as of
the date of [hlS Mortgage :

5. 02 Event of Default Each of the following shall constitute an event of default ("Event of
Default" or "Events of Default") under this Mortgage

(a) ‘Borrower's failure to .pay 'any__arnount due herein or secured hereby, or any
instaliment of principal or interest when due and payable whether at maturity or by
accelerziion or otherwise under the Note, this Mortgage or any other Loan Document
which failure contlnues for more than ﬁfteen (15) days -after the date due;

(b) Borrower's orM ortgagor S fallure as apphcable to perform or observe any other
covenant, agreement; rzpresentation, _warranty or other provision, contained in the
Note; this 'Mortgage (otiter than an Event of Default described elsewhere in this Section
5.02) or any other document.er 1nstrument evidencing, guarantymg or securing the
amounts due under the Note, and surh failure continues for more than thirty (30) days

' after notice thereof given by Lende; to Borrower and Mortgagor; provided, however,

- that such thirty (30) day cure penod sha.l not apply to the other subsections of this
Section 5. 02 : .o :

-

(c} The occurrence of any breach of any material ;.,presentation or warranty contained -
in this Mortgage or any other Loan Document and such bréach is not cured within
twenty one (21) days after written notice to. Borrower am. Mortgagor

| (d) A Prohibited Tfansfer focburs; :

(e) A court having. jurisdiction shall enter a decree or order for relief il respect.of
Borrower or Mortgagor in any involuntary case brought under any bankruptcy,
insolvency, debtor relief or similar law; or if Borrower, or any beneficiary of or person .
in control of Borrower or Mortgagor, shall: (i) file a voluntary petition in bankruptcy;
" insolvency, debtor relief o: for arrangement, reorganization or other relief under the
Federal Bankruptcy Act or any simiilar-state or federal law; (ii) consent to or allow the
... . appointment of or taking possession by a receiver, liquidator, or trustee (or similar
. official) of the Borrower or Mortgagor or for any part of the Property or any
. Substantial part of the Borrower's or Mortgagor’s other property; (iii) make any
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 assignment for the benefit of Borrower's or Mortgagor’s creditors; or (iv) fail generally |
to pay Borrower's debts as they become due; B - -
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(f) All or a substantial part of Borrower's brMortgagor’s assets are attached, seized,

subjected to a writ or distress warrant, or are levied upon; - -

(g) If Mortgagor is other than a natural person or persons: (i) the dissolution or -
termination of existence of Mortgagor, voluntarily or involuntarily, whether by reason
of death of a manager or member of Mortgagor’s or 'Othcrwise; (ii) the amendment or
- modification in any respect of Mortgagor’s articles or agreement of partnership or its
corporate resolutions or its articles of incorporation or bylaws or articles of
organizacic:)or operating agreement that would affect Borrower's or Mortgagor’s as
applicable, pe:foimance of its obligations under the Note, this Mortgage or the other
Loan'Documents, -, ' :

(h) This 'Mortgage shall not constitute a valid liép on and ksecun'ty interest in the
Property (subject only to the Pérmitted Exceptions), or if such lien and security interest
shall not be perfected; ' o

(i) The Property is abandonédﬁ N

() An indictment or other charge is filed against Borrower or Mortgagor, in any
- Jurisdiction, under any federal or state law, for which forfeiture of the Property or -
. other collateral securing the repayment of the indebtedness vider the Note or of any
other funds, propertyor other assets of Borrower or Mortgagcr or Lender is a potential
penalty unless such charge is dismissed within ten (10) days after fiiing;

(k) Borrower's, Mortgagor’s or any Related Entity’s or Borrower. o1 Mortgagor
Affiliate's failure to pay Lender when due any amount payable under aay other
obligation of Borrower, Mortgagor or any Related Entity or Affiliate of Borrower or
- Mortgagor to Lender however created, arising or evidenced whether direct or indirect, -
absolute or contingent, now or hereafter existing, or due or to become due, subject to
applicable cure periods, if any. For purposes of this Mortgage, the Loan and the Loan
Documents (i) a "Related Entity" shall be defined. as Borrower, Mortgagor or any
" Guarantor (as defined in the Guaranty of even date herewith) or any corporation,
' partnership, limited liability company or other entity owned or controlled by Borrower,
‘Mortgagor or any Guarantor or any combination. of Borrower, Mortgagor and . .

3
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- Guarantors, and (ii) a "Borro'wér or Mortgagor Afﬁliate“ shall be defined as any
. general partner, venturer, controlling shareholder or manager of Borrower, Mortgagor

* or a Guarantor of the obligations under the Loan; -

() Any default of Borrower which continues beyond the expiration of any applicable
grace or cure period under that certain Mortgage from Borrower dated October 23,
2000 and recorded on October 27, 2000 as.document no. R2000-168653 in the office
of the Recorder of Deeds of DuPage County, Illinois, or that certain Fixed Rate Note
from Borrower dated October 23, 2000 in the ‘orginal principal amount of
$302,650.00; or Co e -'

(m) the dearlor legal mi;ompeten(;é_'ol’- any Guarantor.

ARTICLE VI |

~ #XMEDIES

.~ 6.01 Acceleration, Remedies. At any time afici ap Event of Default, Lender, at Lender's
" option, may declare all sums secured by this Mortgage 2nd the other Loan Documents to be
immediately due and payable without further demand 904 may foreclose this Mortgage by
judicial proceeding. Lender shall be entitled to collect in such proceeding all expenses of
foreclosure, including but ot limited to, reasonable attornéys', fees and costs including
abstracts and title reports all of which shall become a part of the szcured indebtedness and
immediately due and payable with interest at the Default Rate. Tie proceeds of any .
foreclosure sale of the Property shall be applied as follows: first, to all costs, expenses and'
fees incident to the foreclosure proceedings; second as set forth in the Note: ard third, any
balance to Mortgagor. | R '

' - 6.02 Appointment of Receiver. Upon acceleration under Section 5 .01, Section 6.01 or
abandonment of the Property, and without further notice to Mortgagor, Lender shall be
entitled to have a receiver appointed by a court to enter upon, take possession of and manage
the Property and to collect the Rents including those past due. The receiver shall have the
power to collect the Rents from the time of acceleration through the pendency of any
foreclosure proceeding and during the full statutory period of redemption, if any. All Rents

T l..24~
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“collected by the receiver shall be applied as the apporntmg court may direct and, in the

-~ absence of such direction, first to payment of the costs and expenses of the management of the .

~ Property and collection of rents, including, but not limited to, receiver's fees, premiums on
- receiver's bonds and reasonable attorneys’ fees, and then as provided in the Note. The
receiver shall be liable to account only for thos¢ Rents actuaily received.

. 6.03" Costs of Foreclosure. In case it becomes necessary for Lender to commence
proceedings to foreclose this Mortgage or to commence any other suit in equity, action at law
~or other appropriate proceedmgs to enforce its rights under this Mortgage the Note or any
of the othér Loan Documents, Mortgagor agrees to pay to Lender all costs of such suit, action. -
 or proceeding 48 well as all expenses incurred in procuring title insurance and the reasonable
 fees of Lender'satiorneys in'connection therewith, which costs and fees shall be included in
the judgment in any-such suit, action or preceedlng . -

16.04 Compliance with Illineis Mortgage Foreclosure Law. If any provision in this Mortgage
shall be inconsistent with any provision of the Illinois Mortgage Foreclosure Law (735 ILCS
5/15-1101 et seq. (1992 State Bar &dition) of the Itlinois Compiled Statutes) (the"Act") the
provisions of the Act shall take preczdénce over the Mortgage provisions, but shall not

invalidate or render unenforceable any othe: Mortgage provision that can be construed ina . -

manner consistent with the Act.- If any Moitgage provision shall grant to Lender any rights
or remedies upon Mortgagor’s default which ate more limited than the rights that would
otherwise be vested in Lender under the Act in the sozence of such provision, Lender shall
be vested with the rights granted in the Act to the firtlextent permitted by law. Without
limiting the generality of the foregoing, all expenses incurred by Lender to the extent
reimbursable under Sections 15-1510 and 15-1512 of the Act, v/hether incurred before or after -
' any decree or judgment of foreclosure, and whether or not enumersted in Section 6.01 of this
Mortgage, shall be added to the 1ndebtedness secured by this Mortgam or by the. Judgment of
foreclosure.

. 6. 05 Remedies Cumulative. No remedy herein conferred upon or otherwise. 7vailable to
Lender is intended to be or shall be constried- to be éxclusive of any other remedy or.
remedies; but each and every such remedy shall be cumulative and shall be in addition to
every other remedy given hereunder, or now or hereafter existing at law or in equity or by
statute. No delay or omission to exercise any right or power accruing upon any default shall
impair any such right or power, or shall be construed to be a waiver of any such default or an

: acqurescence therein.
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' | ARTICLE VII ‘ =

" ASSIGNMENT OF LEASES AND RENTS

All right, title and interest of Mortgagor in and to those Jeases, if any, listed on Exhibit C and
all present and future leases affecting the Property, written or oral (collectively, "Leases"), - '.
and all rents, income, receipts, revenues, issues, avails and profits from or arising out of the” ~
Property (collectively "Renis") are hereby transferred and assigned to Lender as. further
' security’ for"thz payment of the indebtedness under the Note, this Mortgage and the Loan
' Documeénts, and-Mortgagor hereby grants a security interest to Lender in and to the same. .
If requested by J.ender, ‘Mortgagor shall submit all future Leases affecting the Property 10 ‘
Lender for its approval prior to ‘execution, and all approved and executed Leases shall be
~ specifically assigned todnder by an instrumem,satisfaqt'ory to.Lender. Each Lease shall, at
 the option of Lender, be parzimount or subordinate to this Mortgage. Mortgagor shall furnish -
- Lender with executed copies ©f each Lease and, if requested by Lender, with estoppel letters
" from each tenant, which estoppelletiers shall be in a form satisfactory.to Lender and-shall be .

delivered no later than thigty_ (30) days-after Lender's written demand.

- If without Lender's prior written consent, Mortgagor: (i) as lessor, fails to perform and fuifill
any term, covenant, or provision in any Lease; (i) suffers or pefmits' to occur ‘any breach or
default under the provisions of any separate assigument of any Lease given as additional -

" security for the indebtedness under the Note, this Mor.gage and the Loan Documents; (iii) - ‘
fails to fully protect, insure, preserve, and cause continued performance or fulfillment of the
terms, covg:nants, or p’rovisions,'which are required to be pc:fmmed by the lessee or the lessor
of any other Lease ‘ot Leases hereafter assigned to Lender; i) cancels, terminates, OF -
materially amends or modifies any Lease; or (V) permits or approvi:s an assignment by lessee
of a Lease or a.subletting of all or any. part of the Premises demited in the Lease; such
occurrence shall constitute an Event of Default hereunder. . - |

Lender shall have the rigtit to assign Mortgégor’s rigf_it, title and interest in any L,cases to any
subsequent holder of this .Mor'tgage or the Note and the other Loan Documents or to any"
_ person acquiring title to all or any part of the Property through foreclosure or otherwise. o

- Upon an Event of Default, this Mortgage shall constitute a direction to each lessee under the -
. Leases and each guarantor thereof, if any, to pay all Rents directly to Lender without proof
of the Event of Default.- Lender shall have the authority, as Mortgagor’s attorney-in-fact (such '
authority being coupled- with an interest and irrevocable) to sign the name of Mortgagorar[d _
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to bind Mortgagor on all- papérs and documents rélating to the operation leasing and
maintenance of the Property. While this assignment is a present assignment, Lender shall not ‘

- exercise any of the rights or powers conferred upon it by this Section until an Event of Default
shall occur under this Mortgage.- ' S

~ If Mortgagor, as lessor, shall neglect or refuse to perform and keep all of the covenants and’
agreements contained in the Lease or Leases, then Lender may perform and comply withany
such Lease covenants and agreements. All related costs and expenses incurred by Lender shall
become a part of the indebtedness secured hereby and shall be due and payable upon demand .
by Lendei with in_tereét thereon accruing thereafter at the défault rate. , _ |

" “Lender, however, shall not be obligated to perform or discharge any obligation, duty or
liability under any Leuse. Mortgagor shall defend,. protect, indemnify and hold Lender
~ harmless from and agajist aj:y and all liability, loss or damage to Lender under the Leases or -
under or by reason of their assignments and of and from any and all claims and demands
. whatsoever which may be asseited against Lender by reason of all alleged obligations or
: undertakings on its part to perform oz discharge any Lease terms, covenants or agreements., -
The amount of any such liability, loss o= damage arising under the Leases or under or by
reason of their assignment, or in the deferse of any claims or demands, including costs,
expenses and reasonable attorneys' fees, incurred by Lender shall be a part of the indebtedness
secured hereby due and payable upon demand with irterest thereon accruing thereafter at the
default rate. - ' : L

ARTICLE VIII

“SECURITY AGREEMENT

Without limiting any other prd\}is.io'ns of this Mbrtgage,. this Mortgage constitutes 2 Security
Agreement under the Uniform Commercial Code of the State of Illinois (herein called the
"Code") with respect to all fixtures, apparatus, equipment or articles and all replacements and
substitutions, owned by Mortgagor, now or hereafter loc."}lted.on the Property as set forth in
the description of the Property above, including but not lirrlited to the air-cbnditioning,
heating, gas, water, power, light, refrigeration, and ventilation systems which are presently
located at the Property, and with respect to all funds and other sums which may be deposited
with Lender pursuant hereto (all for the purposes of this paragraph called "Collateral"), and
*Mortgagor hereby grants to Lender a security interest in such Collateral.’ Allof the terms,

27
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' provisions, conditions and agreements contained in this Mortgage pertain arid apply to the
Collateral as fully and to the same extent as to any other property comprising the Property. |
When the indebtedness secured hereby shall become due, whether by acceleration or
otherwise, Lender shall have all remedies of'a secured party under the Code. -This Mortgage
is intended to be a financing statement with respect to-any other Collateral which constitutes
_"fixtures” within the meaning of the Code. Mortgagor shall execute and deliver to Lender any
" financing statements necessary to perfect the security interest in the Collateral created hereby.
"..Any Code requirement for reasonable notice shall be .met if such notice is delivered as
provided herein at least five (5) days prior to the time of any sale, disposition, or other event
~ or matter Ziving rise to the notice (which period of time and method of notice is agreed to be

commercially rcasonabie).

ARTICLEIX
‘GENERAL.

9.01 Notices. Any notice required or permi read to be delivered under this Mortgage or under
any of the Loan Documents by either party io the other shall be given in writing and given by
personal delivery to Mortgagor or Borrower-(iti ftie.case of notice to Borrower or Mortgagor)
or to an executive officer of Lender (in the case ot notice-to Lender) or by registered or
certified mail, mailed postage’ prepaid, return receipt requested, to the parties at their
~ addresses set forth below: .. - ~ '

To Borrower:

GENCO HOLDINGS 2, L.L.C.
280 Park Avenue South #27L
* New York, New York 10010

L.
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“To Mortgagor: L z
e GENCO HOLDINGS, LLC. -

2449 Barkdoll

Naperville, IL 60565

_ Attn: Mr. Anthon)} R. Melchiorre

with a copy to: o |

' Brian LeVay, Esquire

LEVIN & GINSBURG LTD.

180 North LaSalle Street, Suite 2210

Chicago, IL 60601 - |

* To Lender: - |
‘ - 51/ Erancis Bank, F.S.B.
_ 13400 Bishops Lane, Suite 190
" Brookfieid, WI 53005-6203
* Attn. Thomes H. Koepp

Notice shall be deemed delivered upon the date‘oZ nersonal delivery (in the case of notice

given by personal delivery) or on the date of deposit into the United States mail, with

sufficient postage affixed (in the case of notice given by registered or certified mail). Either
party may change the address to which notices shall be sent hy giving notice to the other
_pursuant to this Section 9.01." | ' - RS T .

" 9.02 Governing Law: Venue, This Mortgage still be construed and enforced accdrding to
the laws of the State of Iilinois. L . -

.

'9.03 Successors and Assigns: Partial Invalidity. All covenants and agreemens in this-
Mortgage contained by or on behalf of either of the parties hereto shall be binding upon and -
shall inure to the benefit of the respective successors and assigns of Mortgagor and Lender.

- Invalidation of part or all of any-one of the covenants herein contained by judgment or court
order shall not affect any of the other provisions, which shall remain in full force and effect. -

9.04 Mortgagor and Lien-not Released. From time to time, Lender may; at its option,

without giving notice to or obtaining the consent of Mortgagor, Mortgagor’s successors or . '
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a331gns or of any Jumor llenholder or guarantors, without llabrhty on-Lender's part ‘and
- notwithstanding Mortgagor’s breach of any covenant or agreement of Mortgagor in this -
Mortgage, extend the time for payment of the indebtedness ev1denced by the Note or any part -
. thereof, reduce the payments thereon, release anyone liable on any. of said indebtedness,”
modify the terms and-time of payment of said indebtedness, release from the lien of this
Mortgage any part of the Property, take or release other or additional security, reconvey any
- part of the Property, consent to any plat or plan of the Property consent to the granting of any
easement, join in any extension or subordination agreement and agree in writing with
* Borrower to modify the -terms or conditions of the Note or change the amount of the
installments payable thereunder. Any actions taken by Lender pursuant to the terms of this
Section 9. 04 stiall not affect the obligation of Borrower or Borrower's successors or assigns
to pay the sutne secured by- this Mortgage and to. observe the covenants of Mortgagor
contained herein, siai} not affect the guaranty of any person, ‘corporation, partnership or other
- entity for payment of the iridebtedriess secured hereby and shall not affect the lien or priority
of lien hereof on the Property. Mortgagor: shall pay Lender a reasonable service charge,
~ “together with such ntle insuranic< premiums and attorneys' fees as may be incurred at Lender's
_ opnon for any such action if tak*n et Mortgagor’s request.

7 9 05 Forbearance by Lender nota Walve ¢ Any forbearance by Lender in exercrsrng any rlght .
or remedy hereunder, or otherwise affordec by applicable law, shall not be a waiver of or
preclude the exercise of any right or remedy. The acceptance by Lender of payment of any
sum secured by this Mortgage after the due date of sich payment shall not be a waiver of
- Lender's rights to either require prompt payment wher die or all other sums so secured or to
 declare a default for failure to make prompt payment. The procurement of insurance or the
payment of taxes or other liens or charges by Lender shall'not b a waiver of Lender's right
to accelerate the maturity of the indebtedness secured by this Mociligage, nor shall Lender's
receipt of any awards, proceeds or damages under Section 4.02 or Section 4.04 hereof operate
to cure or waive Borrower's default m payment of sums secured by this Mortgage. -

- 9.06 Estoppel Certrﬁcate Mortgagor shall cause Borrower to within ten (i) days ofa -

‘written request from Lender furnish Lender witha written statement, duly ackm,wledged

setting forth the sums secured by this Mortgage and any right of set-off, counterclaim or other

* defense which exists against such sums and the oblxgatrons of thlS Mortgage or the other Loan
Documents :

9.07 Release. Upon payment of the all the mdebtedness secured hereby, Lender shall release_
' thlS Mortgage upon payment by Borrower or Mortgagor of all costs and fees to release same,
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if any". M(;rtg.a.gyorAshall' be re;é,pox;léiblefor recc;rdi;lg the release, 'includiﬂg all re;laééd' costs
of recordation. - ' ‘ o A

-

ARTICLEX .
SECOND MORTGAGE PROVISIONS

This Mortgage is 4 second mortgage, subject and subordinate only to that certain Mortgage
encumbering the Property between Mortgagor and Lender dated March 27, 1998 and recorded
on April 20, 1998 in the Office 'B'f...the Recorder of Deeds; Cook 'Cdilnty, IHinois as document -
qumber 98311453 (the” “First Mortgage™) and securing the' repayment of that certain
Adjustable Rate Note from Borrower to Lender dated March 27, 1998, in the principal-amount
of $580,000.00 (the “First Note ). ' S

Mortgagor hereby acknowledges and agréss that: (i) any Event of Default under the First Note
“or First Mortgage not cured within any applictble grace or cure period, if any, thereunder
shall be an Event of Default hereunder without a zrace or cure period hereunder with respect
to such specific Event of Default; (if) the making 5f the Loan evidenced and secured by this

" . Mortgage does not signify Lender’s agreement to other financing or replacement subordinate

financing secured by the Property and any other fifiancing or replacement subordinate.
financing shall, without ‘Lend'er’s prior written consent, cozstitute an Event of Default
- pursuant .to Section 5.01 of this Mortgage; and (iii) provid a('that real estate tax escrow
dgposits are made by Mortgagor under the Eirst Mortgage, no sucii deposits need be made
hereunder. . | o - . <

_IN WITNESS WHEREOF, ;Moftga'gor has execited this M@rtgage on the dat¢ first above
written. . S S
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GENCOHOLD]NGS,“L.L.C.,anIlliﬁois
limited liability company ' -

By: -
Print @33 (JSH»—-. \MM?ML

]
Tts__ Mo bee

STATEOF =~/ ) . -
D ey oSS
 COUNTYOF .

I, the undersigned, a Notary Public in and for said County, in the State aforesaid, DO

HEREBY CERTIFY that _Anthonq fAclehiorce the Membsr™
- of GENCO HOLDINGS, L.L.C.,an Tfiroms Limited liability company, personally known
to me to be the same person whose name is subseribed to the foregoing instrument, appeared’
 before me this day in person and acknowledged that he signed, sealed and delivered the said
~ instrument, on behalf of the limited liability compaay and as his free and voluntary act and
as the free and voluntary act of the limited liability company, for the uses and purposes therein

- set forth. - - - - :

GIVEN under my hand and notarial seal this 023 dadof Jore 2001,

O g1 Lo 55 E

_Wtary Public

"o‘oo'oouuoooounoouonu

- "OFFICIAL SEAL"

JACQUELYN V. SMOTER
Notary Public, Stata of Hinois

"'.’ My Commission Expires 4/13/04 4
oooo'o‘ooouunununuouo

<+

My Commission Expires: .-

'Y 22 L4
oesseOe

-+ 32
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ExBITA.

_ I.IEGAL DESCRIPTION -

LOTS 1 AND 2 AND PRIVATE ALLEY WEST AND 'ADJOINING IN WOLLACOTT’S .
SUBDIVISION OF LOT 5 IN THE SUBDIVISION OF LOTS 6 AND 7 IN THE SUBDIVISION
OF LOTS 6 TO 9 INCLUSIVE, IN DEMING'S SUBDIVISION OF OUT LOT "C" IN
WRIGHTWOQD, A SUBDIVISION OF THE SOUTH WEST 1/4 OF SECTION 28, TOWNSHIP

40 NORTH, RANGE 14, EAST OF TI-IE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,

ILLINOIS

PIN. -

' 14-28:317-043 -
14-28-317-044

PROPERTY ADDRESS:

24402442 NORTH CLARK STREET, CHICAGO, IL 60614

33
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- EXHIBITB - .

PERMITTED EXCEPTIONS

. ‘GENERAL REAL ESTATE TAXES NOT YET DUE AND PAYABLE. .

| TH]RTY FOOT BUILDING L]NE AS SHOWN ON THE PLAT OF IB. WOLLACOTT'S :

SUBDIVIST’ 'N RECORDED OCTOBER 18, 1889 AS DOCUMENT NO. 1172658

COVENANTS CONDITIONS AND RESTRICTIONS CREATED BY DOCUMENTNO. 931957
~ AND RECORDED MAA\ H 13,1888, h

" AN EASEMENT OVER THE WE ST TEN FEET OF THE LAND FOR A PRIVATE ALLEY AS
SHOWN ON THE PLAT OF WOLLACOTT'S SUBDIVISION AFORESAID AND AS SHOWN
ON UNDERLYING RESUBDIVSI()P« (FLOTS 6 AND 7 RECORDED ON APRIL 18, 1887 AS

"DOCUMENT 818178. | .
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‘LEASE DATED. MARCH 16, 1998 WITH MELCHIORRE RESTAURANT GROUP, INC.,, AS
© . TENANT. g o R
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