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MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
SECUi1Y AGREEMENT AND FIXTURE FINANCING STATEMENT

Document prepared by
and after recording to

THIS MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SEéURH Y
AGREEMENT AND FiX1UREFINANCING STATEMENT (this “Mortgage”) is made z{s of July
30,2001, by 2665 NORTH M AELSTED LLC, an llinois limited liability company (“BOI‘I}OWEI‘”),
with a mailing address of 900 N. Nortiy Branch, Chicago, Illinois 60622, to BUILDERS Bf}NK, an
llinois banking corporation (“Lende”), with a mailing address of 225 North LaSalle Street,
Chicago, Illinois 60601, Attention: Micnazl.C. Winter, and pertains to the real estate deséribed in
Exhibit “A” attached hereto and made a pat hereof (the “Premises”).

L

RECITALE

A Bomower has executed and delivered to Lender 2 Mortgage Note of even date
herewith (together with all renewals, amendments, supplemenis; restatements, extensions, and
modifications thereof and thereto, the “Note”), wherein Borrower promises to pay to the order of
Lender the principal amount of Seven Hundred Thousand Dollars ($70C,00Q) in repayment of aloan
from Lender in like amount {the “Loan”), together with interest thereon, ai variable rates of interest
and otherwise as set forth in the Note, which Note is due and payable on or befor the Matu‘rity Date
(as defined in the Note); and

B. As security for the repayment of the Loan, in addition to this Mortgage, gertain other
loan documents have been executed and delivered to Lender (the Note, this Mortgage, that certain
Guaranty of Payment and Performance of even date herewith executed by JDL Development
Interests, LLC, an Illinois limited liability company, James D. Letchinger, Thomas Horwich and
Howard Weinstein [collectively, the “Guarantor”; Guarantor, together with any other guarantors
of the indebtedness secured hereby, whether now or hereafter existing, are referred to co}lective]y
herein as the “guarantors’], and all other documents or instruments executed and/or delivered as
additional evidence of, or security for repayment of, the Loan, whether now or hereafter exi%.tin g,and
all renewals, amendments, supplements, restatements, extensions, and modifications thereof and

.
CHIR4121.1 dd 960 9) 3 éAJ Z7 é//o, |




UNOFFICIAL COPY




UNO'FFICIAL COPY

- 10743468 .-

EXHIBIT “A” 1074:)468

LEGAL DESCRIPTION

PARCEL: 1: (PARKING LOT) . 1

LOT 14, EXCEPT THAT PART LYING NORTH OF A LINE 37.0 FEET NORTH OF AND
PARALLEL WITH THE SOUTH LINE OF LOT 15, ALL OF LOTS 15 AND 16, TOGETHER
WITH THAT PART OF LOT 17 LYING NORTH OF A LINE 1.85 FEET SOUTH OF AND
PARALLFL WITH THE NORTH LINE OF LOT 17 IN BLOCK 2 IN THE SUBDIVISION OF
OUTLOT ‘EIN. WRIGHTWOOD IN THE WEST Y2 OF THE SOUTHWEST 1/4 OF SECTION
28, TOWNSHIP43 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY; il INOIS.

PIN.NO.: 14-28-302-007
14-28-302-005
14-28-302-057

COMMON ADDRESS: 2665 North Halsted
Chicago, Illinois
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thereto, are hereinafter sometimes collectively referred to as the “Loan Documents”). The terms
and provisions of the other Loan Documents are hereby incorporated herein by this reference.

C. In consideration of advances, credits and other financial accommodations heretofore
or hereinafter made to Borrower by Lender, Lender has required Borrower hereby to deliver, pledge,
assign, transfer, mortgage and warrant to Lender the Mortgaged Property (as that term is hereinafter
defined) as security for repayment of the Loan as well as any and all other amounts owed to Lender
under the terms of the Loan Documents.

II

THE GRANT

NOW, THLREFORE, to secure the payment of the principal amount of the Note and
interest thereon (at vafizbiz rates and as otherwise provided therein) and all fees and premiums, if
any, thereon, and all othei sums due thereunder or advanced by Lender in accordance with the Loan
Documents and all costs and ¢xpenses incurred by Lender in connection with any of the Loan
Documents (all such obligatiors end payments are sometimes referred to herein as the
“indebtedness secured hereby”) aid to secure the observance and performance of the agreements
contained herein and in the other Loar Dozuments, Borrower hereby GRANTS, BARFAINS
CONVEYS, and MORTGAGES to Lend:sr, its successors and assigns, forever all of Borrower’s
estate, right, title and interest, whether now of hereafter acquired, in and to the Premises, together
with the following described property, whether 1oy or hereafter acquired (the Premises, together
with a security interest in and a lien on the followirg <escribed property being hereinafter referred
to collectively as the “Mortgaged Property”), all of wiiith other property is hereby pledged on a
parity with the Premises and not secondarily:

(a)  All buildings and other improvements of <y<iy kind and description now or
hereafter erccted or placed thereon and all materiais” intended for construction,
reconstruction, alteration and repair of such improvements now or bereafter erected thereon,
all of which materials shall be deemed to be included within tahe Mortgaged Property
immediately upon the delivery thereof to the Premises;

(b) All right, title and interest of Borrower, if any, including, wit'out limitation,
any after-acquired title or reversion, in and to the beds of the ways, strects, avenues,
sidewalks and alleys adjoining the Premises;

{©) Each and all of the tenements, hereditaments, easements, appurtenances,
passages, waters, water courses, riparian rights and any and all other rights, liberties and
privileges of the Premises or in any way now or hereafter appertaining thereto, including
homestead and any other claim at law or in equity, as well as any after-acqulred title,
franchise or license and the reversions and remainders thereof;
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(d} All leases now or hereafter on or affecting the Premises, whether written or
oral, and all agreements for use of the Premises, together with all rents, issues, deposits,
profits and other benefits now or hereafter arising from or in respect of the Premises accruing
and to accrue from the Premises and the avails thereof;; !

(e) Al fixtures and personal property now or hereafter owned by Borrower and
attached to, contained in or used in connection with the Premises or the aforesaid
improvements thereon, including, without limitation, any and all air conditioners, antennae,
appliances, apparatus, awnings, basins, bathtubs, boilers, bookcases, cabinets, icarpets,
coolers, curtains, dehumidifiers, disposals, doors, drapes, dryers, ducts, elevators, engines,
equipnient, escalators, fans, fittings, floor coverings, furnaces, furnishings, furniture,
hardware, heaters, humidifiers, incinerators, inventory, lighting, machinery, motors, ovens,
pipes, pldribing, pumps, radiators, ranges, recreational facilities, refrigerators, screens,
security ‘sysierns, shades, shelving, sinks, sprinklers, stoves, toilets, ventilatqrs, wall
coverings, wasne:s, windows, window coverings, wiring and all renewals or replacements
thereof or articles-in substitution therefor, whether or not the same be attachedl to such
improvements, it beiivg agzreed that all such property owned by Borrower and plac?d on the
Premises or used in connesiion with the operation or maintenance thereof shall, so far as
permitted by law, be deemed for the purpose of this Mortgage to be part of the real estate
constituting and located on the’Premises and covered by this Mortgage;

H All judgments, insurancé pipceeds, awards of damages and settlements which
may result from any damage to all or aty pertion of the Premises and the other Mortgaged
Propetty, or any part thereof, or to any rights 2ppurtenant thereto;

(g)  All compensation, awards, damages._<claims, rights of actions and proceeds
of or on account of (i) any damage or taking, pursuant to the power of eminent domain, of
the Premises and the other Mortgaged Property or any par thereof, (ii) damage to all or any
portion of the Premises and the other Mortgaged Property by :eason of the taking, pursuant
to the power of eminent domain, of all or any portion of the Premises and the other
Mortgaged Property or of other property, or (iii) the alteration of the grade of any|street or
highway on or about the Premises and the other Mortgaged Property o¢ any part thereof; and
except as otherwise provided herein, Lender is hereby authorized to collect and recFive said
awards and proceeds and to give proper receipts and acquittances therefor azia to apply the
same toward the payment of the indebtedness and other sums secured hereby;

(hy  Allcontractrights, general intangibles, actions and rights in action, ir}cluding,
without limitation, all rights to insurance proceeds and unearned premiums arising from or
relating to damage to the Premises or the other Mortgaged Property or any part thereof;

(1) All proceeds, products, replacements, additions, substitutions, renewals and
accessions of and to the Premises or the other Mortgaged Property;
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() All building materials and goods which are procured or to be procured for use
on or in connection with the Mortgaged Property, whether or not such materials and goods
have been delivered to the Premises;

!

(k) Allplans, specifications, architectural renderings, drawings, licensesjpermits,
soil test reports, other reports of examinations or analyses, contracts for services to be
rendered to Borrower, or otherwise in connection with the Mortgaged Property and’all other
property, contracts, reports, proposals, and other materials now or hereafter ex1stmg in any
way relating to the Premises or the other Mortgaged Property or construction of additional
improvements thereto; and | '

23, The proceeds from any sale, transfer, pledge or other disposition of any or all
of the fuiegoing described Mortgaged Property;

To have and 16 hild the same unto Lender and its successors and assigns forever, for the
purposes and uses hereir.set forth together with all right to possession of the Premises after the
occurrence of any Default (ad ber=inafter defined in Paragraph 4.01 hereof) hereunder subj ectonly
to the schedule of exceptions, if any; listed in the title insurance policy insuring Lender’s mterest in
the Premises (collectively, “Permiited Encumbrances”); the Borrower hereby RELEASING AND
WAIVING all rights under and by virit of the homestead exemption laws of the State where the
Premises are located. |

BORROWER REPRESENTS, WARRKANTS AND COVENANTS, to Lender that
Borrower is lawfully seized of the Premises, that the same is unencumbered except by the Permitted
Encumbrances, and that it has good right, full power ans 'awful authority to convey and mortgage
the same, and that Borrower will warrant and forever defend-said parcels and the quiet and peaceful
possession of the same against the lawful claims of all persors whomsoever. \

If and when the principal amount of the Note and all interescas provided thereunder}\has been
paid, and Borrower has satisfied all obligations thereunder and under the other Loan Documents,
then this Mortgage shall be released at the cost of Borrower, but otherwisz shall remain in full force
and effect.

III

GENERAL AGREEMENTS

3.01 Principal and Interest. Borrower shall pay or cause to be paid promptly \Jvhen due
the principal and interest on the indebtedness evidenced by the Note at the times, at the vari able rates
and in the manner provided in the Note, this Mortgage and the other Loan Documents. Any amount
not paid when due hereunder shall accrue interest at the Default Interest Rate (as defined in the
Note).

3.02 Property Taxes. Borrower shall pay immediately, when first due and owing, all
general taxes, special taxes, special assessments, water charges, sewer charges, and any other charges
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that may be asserted against the Mortgaged Property or any part thereof or interest therein, and

furnish to Lender duplicate receipts therefor within thirty (30) days after payment thereof. Borrowcr

may, in good faith and with reasonable diligence, contest the validity or amount of any such taxes
or assessments, provided that: {
|

(a)  such contest shall have the effect of preventing the collection of the tax or

assessment so contested and the sale or forfeiture of the Mortgaged Property or iany part

thereof or interest therein to satisfy the same;

(b) Borrower has notified Lender in writing of the intention of Boréower to
coriees: the same before any tax or assessment has been increased by any interest, penaltlcs
or cosis-and

(c) . Borrower has deposited with Lender, at such place as Lender may frlom time
to time 1n writing designate, a sum of money or other security acceptable to Lender that is
sufficient, in Lender’s sole and absolute judgment, to pay in full such contested tax and
assessment and all penzitics and interest that might become due thereon, and shallJ keep on
deposit an amount sufficiext,in Lender’s sole and absolute judgment, to pay in full such
contested tax and assessment,-increasing such amount to cover additional pena]tles and
interest whenever, in Lender’s scie and absolute judgment, such increase is advisable. Upon
the consummation of such contest,aiid provided there is no existing Default hereunder, any
excess funds held by Lender shall be rétutned to Borrower. |

In the event Borrower fails to prosecute such contest in good faith and with redsonable
diligence, Lender may, at its option, apply the monies aue! liquidate any securities dep031ted with
Lender in payment of, or on account of, such taxes and asscssments, or any portion thereof then
unpaid, including all penalties and interest thereon. If the imount of the money and any such
security so deposited is insufficient for the payment in full of sucli taxes and assessments, together
with all penalties and interest thereon, Borrower shall forthwith, upo demand, either deposit with
Lender a sum that, when added to such funds then on deposit, is sufficient to make such f)ayment
in full, or, if Lender has applied funds on deposit on account of such taxes-2nd nqsessmentsj, restore
such deposit to an amount satisfactory to Lender. Provided no Default exiits hereunder] Lender
shall, if so requested in writing by Borrower, after final disposition of such/contest and upon
Borrower’s delivery to Lender of an official bill for such taxes, apply the money sod pmlted in full
payment of such taxes and assessments or that part thereof then unpaid, together with'ail ﬁenalﬂes
and interest thereon, and any excess security shall be returned to Borrower.

3.03 Tax Escrow. Borrower, to provide for the payment of real estate ta*‘xes and
assessments pertaining to the Premises, shall, simultaneously with Borrower’s monthly payments
of interest and principal to Lender, deposit monthly with Lender one twelfth (1/12th) of one hundred
percent (100%) of the annual real estate taxes as reasonably estimated by Lender from ‘ume to time
in such manner as Lender may prescribe so as to provide for the current year’s real estate tax
obligation. If the amount estimated to pay said taxes is not sufficient, Borrower shall pay the
difference within five (3) days following Lender’s demand therefor in writing. Should Borrower fail
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to deposit sufficient amounts with Lender to pay such obligations, Lender may, but shail not be
obligated to, advance monies necessary to make up any deficiency in order to pay such obligations.
Any monies so advanced by Lender shall become so much additional indebtedness secured hereby
and shall become immediately due and payable with interest due thereon at the Default Interest Rate.
Lender is not obligated to inquire into the validity or accuracy of the real estate tax obligations
before making payments of the same and nothing herein contained shall be construed as requiring
Lender to advance other monies for said purpose nor shall Lender incur any personal liability for
anything it may do or omit to do hereunder. It is agreed that all such payments made, at the option
of Lender, shall be (i) held in trust by it without earnings for the payment of the real estate tax
obligations; (ii) carried in a tax account for the benefit of Borrower and withdrawn by Lender to pay
the real estate :ax obligations; or (iii) credited to the unpaid balance of said indebtedness as received
provided that L ender advances upon this obligation sums sufficient to pay said items as the same
accrue and beceind payable. If such items are held in trust or carried in a tax account for Borrower,
the same are hereby piedged together with any other account of Borrower, or any guarantor of the
indebtedness hereby, fie!d by Lender to further secure the indebtedness secured hereby, and any
officer of Lender is avtiorized to withdraw the same and apply said sums as aforesald
Notwithstanding anything to thecontrary contained herein, in the event any amounts are held by
Lender pursuant to the terms of thisSection 3.03, Lender shall either apply such amounts to real
estate taxes when due and payablc,.or,in the alternative, toward the principal balance of the Loan;
provided, if no Default is then occurrizig; such amounts shall be applied to said real estate taxes.

Notwithstanding anything contained ir. this paragraph to the contrary, Lender shall have no
obligation to pay such taxes, assessments and siner governmental liens or charges against the
Mortgaged Property from the amounts collected ty Lender pursuant to this paragraph 1f (I) any
default or event of default has occurred under any of thel.~an Documents and such defaul( or event
of default remains uncured beyond any applicable curc ueriod, or (i) Borrower fails 0 provide
Lender with a written request to pay such taxes, assessments and other governmental liens or charges
against the Mortgaged Property at least ten (10) business days prier to the date on which the same
become delinquent or past due and further provided that such writter equest from Borroweri includes
a duplicate copy of the applicable bill for such taxes, assessments and otlier govemmental liens or
charges against the Mortgaged Property which Borrower specified in such request to be pald from
such amounts held by Lender pursuant to this paragraph.

Borrower agrees to indemnify, defend and hold Lender harmless from any loss, cost, expense,
claim, penalty or charge (including reasonable attorneys’ fees) that result from Borr¢wer's failure
to comply with the foregoing.

3.04 Payments by Lender. In the event of a Default hereunder, Lender is hereby
authorized to make or advance, in the place and stead of Borrower, any payment relating to taxes,
assessments, water and sewer charges, and other governmental charges, fines, imposition{s or liens
that may be asserted against the Mortgaged Property or any part thereof, and may do so according
to any bill, statement or estimate procured from the appropriate public office without i 1nqu1ry into
the accuracy thereof or into the validity of any tax, assessment, lien, sale, forfeiture or title or claim
relating thereto. In the event of a Default hereunder, Lender is further authorized toj make or
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advance, in the place and stcad of Borrower, any payment relating to any apparent or threatened
adverse title, lien, statement of lien, encumbrance, claim, charge or payment, as well as take any and
all actions which Lender deems necessary or appropriate on Borrower’s behalf whenever, in
Lender’s sole and absolute judgment, such payments or actions seem necessary or desirable to
protect the full security intended to be created by this Mortgage. In connection with Any such
advance, Lender is further authorized, at its option, to obtain a continuation report of title or title
insurance policy prepared by a title insurance company of Lender’s choosing. All payments, costs
and other expenses incurred by Lender pursuant to this Paragraph 3.04, including without limitation
reasonable attorneys’ fees, expenses and court costs, shall constitute additional indebtedness secured
hereby and shall be repayable by Borrower upon demand with inFerest at the Default Inter%st Rate.

|

3.05 © Insurance.

(a) Hazard.

® Borrower shall keep the improvements now existing or hereafter
erected on the Mortgaged Frepeity insured under a replacement cost form of insurance policy
(without depreciation) against loss; Gamage or destruction resulting from fire, windstorm zlmd other
hazards (“Loss”) as may be reasornizbly required by Lender in an amount equal to the greater of (A)
the amount of the Loan or (B) on¢ Hundred percent (100%) of the replacement cost of the
improvements, now existing or hereafter ei =cted on the Property and which such policy names First
Bank and Trust Company of Illinois, its successols and assignees as a Mortgage Loss Payee, and to
pay promptly, when due, any premiums on sucit fnsurance. All such insurance shall be in form and
of content reasonably satisfactory to Lender and sha't b¢ carried with companies approved in writing
by Lender, and all such policies and renewals thereof (o4 sertificates evidencing the same) marked
“paid” shall be delivered to Lender at least thirty (30) days before the expiration of then existing
policies and shall have attached thereto standard noncontributig mortgagee clauses entitling Lender
to collect any and all proceeds payable under such insurance <as well as standard waiver of
subrogation endorsements and shall contain provision for thirty (30)sys’ notice to Lender prior to
any cancellation, termination, non-renewal or payment of any claims thereunder and that no
termination, cancellation or non-renewal will be effective without the’ giving of such notice.
Borrower shall not carry any separate insurance on such improvements concurre.n in kind or form
with any insurance required hereunder or contributing in the event of any Loss, upless each such
policy includes a standard noncontributing mortgagee clause entitling Lender to collect any and all
proceeds thereunder, as well as a standard waiver of subrogation endorsement. In the'event of a
change in ownership or of occupancy of the Mortgaged Property, or any portion thereof, Borrower
shall give immediate notice thereof by mail to Lender.

(b)  Incase of any Loss, Lender (or after entry of decree of fogec]osurc,
purchaser at the sale, or the decree creditor, as the case may be) is hereby authorized to ei‘ther: (1)
settle, adjust or compromise any claim under any insurance policies, and Lender shall consult
Borrower; or (2) allow Borrower to settle, adjust or compromise any claims for loss, damage or
destruction or other casualty with the insurance company or companies on the amount (o be paid
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upon the Loss. In either case Lender is authorized to collect and receive any such insurance proceeds
and the expenses incurred by Lender in the adjustment and collection of insurance proceeds shall be
additional indebtedness secured hereby and shall be reimbursed to Lender upon demand ojr may be
deducted by Lender from said insurance proceeds prior to any other application thereof. In case of
any such Loss, if, in Lender’s judgment, either the improvements to the Property cannot be restored
to an architectural and economic unit of substantially the same character and the same |value as
existed immediately prior to such casualty, after such repair or restoration, the Mortgaged Property
shall in Lender’s judgement not adequately secure the outstanding balance of the Loan or the funds
collected from any such insurance settlements are insufficient to pay for the full restoration and
repair of such damage, Lender shall have the right to collect any and all insurance proceeds and apply
the same tow=rd payment of the indebtedness secured hereby, after deducting all reasonable expenses
and fees of collzotion. In the event Lender determines in its sole and absolute discretion, that the net
insurance proceeds are insufficient to pay the then existing indebtedness secured hereby including,
but not limited to, tiiccrued interest, fees and charges, and Borrower fails to deposit wit‘h Lender
the amount of any such-deficiency within thirty (30) days after Lender’s demand therefor, Lender
may, at its sole election;-¢eclare all indebtedness secured hereby to be immediately due and payable,

and Lender may then treat thes2ime as in the case of any other Default hereunder. |

|

In case of any Loss after foreclosure proceedings have been instituted, all insurance procecds
shall, at Lender’s option, be used to pay ine amount due in accordance with any decree of foreclosure
that may be entered in any such proceediigs, and the balance, if any, shall be paid to the Pwner of
the equity of redemption if said owner shali then be entitled to the same, or as the court may
otherwise direct. In case of the foreclosure of this Mortgage, the court in its decree may provide that
the mortgagee’s clause attached to each of said irisuiznce policies may be canceled anc} that the
decree creditor may cause a new loss clause to be attactied to each of said policies makm,g, y the loss
thereunder payable to said decree creditor. Any foreclosnic decree may further provide thiat In case
of any one or more redemptions made under said decree, eack successive redemptor may cause the
preceding loss clause attached to each insurance policy to be caiiczizd and a new loss clause to be
attached thereto, making the loss thereunder payable to such redempior: In the event of fo‘reclosure
sale, Lender is hereby authorized, without the consent of Borrower, to'assign any and all ipsurance
policies to the purchaser at the sale, or to take such other steps as Lender may-deem advisable, to
cause the interest of such purchaser to be protected by any of the said insurance policies.

The insurance proceeds shall be made available to Borrower to repair and-testore the
Mortgaged Property if, and only if, all of the following conditions are satisfied:

(A) no Default, or event which with the giving of notice or passage of time would
constitute a Default, shall have occurred hereunder or under any of the other Loan Documents; -

(B) the insurance proceeds shall, in Lender’s reasonable judgment, be sufflclent to
complete the repair and restoration of the buildings, structures and other lmprovcmenits on the
Premises to an architectural and economic unit of substantially the same character and the same
value as existed immediately prior to such casualty, or, if Lender shall determine, in its reasonable
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discretion, that the insurance proceeds are insufficient, Borrower shall have deposited with Lender
the amount of the deficiency in cash within fifteen (15) days after Lender’s demand therefor,

(C) after such repair or restoration, the Mortgaged Property shall, in Lender’s reasonable
judgment, adequately secure the outstanding balance of the Loan, |

i
(D)  any and all leases of the Premises remain in full force and effect; and |

(E)  the insurers do not deny liability to the insureds.

In all othef cases, the insurance proceeds may, at the option of Lender, be applied in the reduction
of the indebtédness secured hereby, whether due or not, in such order as Lender shall determine in
its sole and absoluie discretion, or be held by Lender and used to reimburse Borrower fof the cost
of rebuilding or res(cring buildings or improvements on the Premises.

Nothing contained in this Mortgage shall create any responsibility or obligation OJn Lender
to collect any amount owing eivsny insurance policy, to rebuild, repair or replace any damaged or
destroyed portion of the Mortgaged Property, or to perform any act hereunder. |

(iii)  If Lenderelects 15 apply such insurance proceeds toward repairing, restoring,
and rebuilding such improvements, such isurance proceeds shall be made available therefor, by
Lender, or such other depositary desi gnated by Leider, from time to time, to Borrower or at Lender’s
option directly to contractors, subcontractors, insterial suppliers and other persons entitled to
payment in accordance with and subject to such coadiions to disbursement as Lender may impose
to insure that the work is fully completed in & good andworkmanlike manner and paid for and that
no liens or claims arise by reason thereof, provided that Lender is furnished with ‘evidence
satisfactory to Lender of the estimated cost of such repairs| restoration and rebuilding and with
architect’s and other certificates, waivers of lien, certificates, coraractors’ sworn statements, and
other evidence of the estimated cost thereof and of payments as Lezidei may require and approve.
In addition to the foregoing, if the estimated cost of the work exceeds fen (10%) percent of the
original principal amount of the indebtedness secured hereby, Borrower shall also deliver to Lender
for its prior approval evidence satisfactory to Lender that the appraised value of the Mongaged
Property after such work will not be less than its appraised value establishedin the appraisal
delivered to Lender on or prior to the date hereof and all plans and specifications for such TEpairs,
restoration and rebuilding as Lender may reasonably require and approve. No payment made prior
to the final completion of the work shall exceed ninety (90%) percent of the value of the repair,
restoration or rebuilding work performed, from time to time, and at all times the undisbursed balance
of such proceeds remaining in the custody or control of Lender shall be, in Lender’s diséretion, at
least sufficient to pay for the cost of completion of the work, free and clear of any liens. Lehder may,
at any time after the occurrence of a Default hereunder or under any of the other Loan Documents
and in its discretion, procure and substitute for any and all of the insurance policies 50 held as
aforesaid, such other pblicies of insurance in such amounts and carried in such companies as Lender
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may select. Lender shall pay any interest with respect to any such funds held by or on behalf of
Lender.

(iv)  Lender hereby reserves the right, inits sole discretion, to (A) require Borrower
to deposit one-twelfth (1/12th) of the cost of the aforedescribed hazard insurance policy for the
coming year each month, and (B) maintain a policy of insurance described in Section 3. 05(a)(1) (1)
upon receipt of notice that the existing policy has been terminated or canceled or has explred or not
been renewed or (2) if Lender in its sole discretion believes the existing policy 1s madc&uate all
amounts expended by the Lender shall be additional indebtedness hereunder secured hcreby and shall
be reimbursed to Lender upon demand and shall accrue with interest at the Default Interest Rate.

(b) ~ Liability. Borrower shall, or shall cause its tenant to, carry and maintain such
comprehensive-pruvlic liability against death, bodily injury and property damage insurance as may
be required from tiraa'to time by Lender in form, content, and in amounts satisfactory to, and with
companies approved i v.1iting by, Lenderin its sole and absolute discretion; provided, however, that
the amounts of coveragz with respect to liability only shall not be less than TWO MILLION and
NO/100 DOLLARS ($2,000.040-:90) single limit lability and that the policies shall name Lender as
an additional insured party thereunder. Certificates of such insurance, premiums prepald‘ shall be
deposited with Lender and shall contzin provision for thirty (30) days’ notice to Lender prior to any
cancellation, termination, non-renewai ot payment of any claims thereunder and that no termination,
cancellation or non-renewal will be effective without the giving of such notice.

(c) Builder’s Risk. Borrower shall obtain or shall cause to be obtained Bu11der s Risk
Insurance on an “all risks” basis for one hundrec pércent (100%}) of the insurable va]ue of all
construction work in place or in progress from time to-{ime, insuring the Mortgaged Property,
including materials in storage and while in transit, againstlass or damage by fire or other casualty,
with extended coverage, and with “X,”, “C” and “U” coverage, vandalism and maliciousmischief
coverage, bearing a replacement cost agreed amount endorsemedt:

(d)  Flood. If the Property is now or hereafter located within-an area which has been
identified by the Secretary of Housing and Urban Development as a flood-1azard area andjin which
flood insurance has been made available under the National Flood Insuranc: Act of [1968, as
amended (the “F.L.A.”), Borrower shall carry and maintain flood insurance in‘an #mount not less
than the maximum limit coverage available under the F.I.A.

(e) Other Insurance. Upon Lender’s written request, Borrower shall carry andmaintain
or cause to carry and maintain such other insurance coverage(s) as Lender may, in its reasonable
discretion, deem necessary or appropriate in such amounts, with such companies and in such form
satisfactory to Lender, all at Borrower’s sole expense.

3.06 Condemnation and Eminent Domain. Any and all awards heretofore or hereafter
made or to be made to the present or any subsequent owner of the Mortgaged Propcrty by any
governmental or other lawful authority for the taking, by condemnation or eminent domain, of all
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or any part of the Mortgaged Property, (including any award from the United States government at
any time after the allowance of a claim therefor, the ascertainment of the amount theretoI and the
issuance of a warrant for payment thereof), are hereby assigned by Borrower to Lender, which
awards Lender is hereby authorized to negotiate, collect and receive from the condemnatlon
authorities. Lender is hereby authorized to give appropriate receipts and acquittances therefor.
Borrower shall give Lender immediate notice of the actual or threatened commencement of any
condemnation or eminent domain proceedings of which it has knowledge affecting all orjany part
of the Mortgaged Property (including severance of, consequential damage to or change in|grade of
streets), and shall immediately deliver to Lender copies of any and all papers served in connection
with any such proceedings. Borrower further agrees to make, execute and deliver to Leﬂder, free
and clear 4f a1y encumbrance of any kind whatsoever, any and all further assignments and other
instruments deemed necessary by Lender for the purpose of validly and sufficiently assi f‘;mn g all
awards and othcr-Compensation heretofore, now and hereafter made to Borrower for any taking,
either permanent orceraporary, under any such proceeding. Any such award shall be applied toward
the indebtedness secutes by this Mortgage or applied toward restoring the Mortgaged Property n
accordance with the previsions of and in the same manner as is provided for insurance proceeds in
Paragraph 3.05(a) hereof Nziwithstanding the foregoing, any expenses, including, without
limitation, reasonable attorneys’ fecs and expenses, incurred by Lender in intervening in such action
or compromising and settling such-ection or claim, or cotlecting such proceeds, shall be reimbursed
to Lender first out of the proceeds.

3.07 Maintenance of Property. NO portion of the Mortgaged Property shall be altered,
removed or demolished, severed, removed, sold st mortgaged, without the prior written consent of
Lender. In the event of the demolition or destruciion in whole or in part of any of the|fixtures,
chattels or articles of personal property covered by thi: Mortgage or by any separate| security
agreement exccuted in conjunction herewith, the same shall be replaced promptly by similar fixtures,
chattels and articles of personal property at least equal in value, quality and condition|to those
replaced, free from any other security interest therein, encumbrazices thereon or reservatlen of title
thereto. Borrower shall, promptly repair, restore or rebuild any building or other improvement or
any part thereof now or hereafter situated on the Premises that may become damaged or be destroyed
whether or not proceeds of insurance are available or sufficient for such perpose. Any such building
or other improvement or any part thereof shall be repaired, restored or rebuilt so'as to be ef at least
equal value and of substantially the same character as prior to such damage or desuruction.

Except as contemplated in Paragraph 3.06 hercof, Borrower further agrees 1ot to permit,

commit or suffer any waste, impairment or deterioration of the Mortgaged Property or;any part

- thereof, to keep and maintain the Mortgaged Property and every part thereof in good repair and
condition, to effect such repairs as Lender may reasonably require, and, from time to time, to make
all necessary and proper replacements thereof and additions thereto so that the Premises and such
buildings, other improvements, fixtures, chattels and articles of personal property will, at all times,
be in good condition, fit and proper for the respective purposes for which they were originally
erected or installed.
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3.08 Compliance with Laws. Borrower shall: (i) compty with, all statutes, ordinances,
regulations, rules, orders, decrees and other requirements relating to the Mortgaged Property, or any
part thereof, by any federal, state or local authority, including, without limitation, the Ar:nericans
with Disabilities Act of 1990, and (ii) observe and comply with all conditions and requirements
necessary to preserve and extend any and all rights, licenses, permits (including, without liinitation,
zoning variances, special exceptions, and nonconforming uses), privileges, franchises and
concessions that are applicable to the Mortgaged Property or that have been granted to or contracted
for by Borrower in connection with any existing or presently contemplated use of the Mbngaged
Property or any part thercof. Borrower shall not initiate or acquiesce in any changes to or
termination of any of the foregoing or of zoning design actions affecting the use of the Mortgaged
Property oi any part thereof without the prior written consent of Lender.

3.09 Lizis and Transfers. Without Lender’s prior written consent, Borrower shall not,
directly or indirectiy, create, suffer or permit to be created or filed or to remain agi‘ainst the
Mortgaged Property, or 4y part thereof, hereafter any mortgage lien or other lien, encumbrance or
charge on, pledge of, orconditional sale or other title retention agreement with respejct to the
Mortgaged Property, wheth¢r superior or inferior to the lien of this Mortgage; provided, however,
that Borrower may, within ten {10><iays after the filing thereof, contest in good faith by appropriate
legal or administrative proceedings 2ny lien claim arising from any work performed,| material
furnished or obligation incurred by Barower upon furnishing Lender a bond issued by a company
approved by Lender in its reasonable diszretion covering the lien claim, or an endorsement to
Lender’s title insurance policy insuring Lender's interest in the Premises insuring overisaid lien
claim, each in form and substance satisfactory toLsnder in its reasonable discretion, or such other
security and indemnification satisfactory to Lender, i1 its reasonable discretion, for the finalpayment
and discharge thereof. In the event Borrower hereafter creates, suffers or permits any superior or
inferior lien to be attached to the Mortgaged Property or any part thereof without such consent or
without furnishing security as aforesaid, Lender shall have tie unqualified right, at its (j)ption, to
accelerate the maturity of the Note, causing the entire principzi balance thereof and all interest
accrued thereon to be immediately due and payable.

If Borrower, without Lender’s prior written consent, sells, leases, tr nsfers, conveys, assigns,
pledges, hypothecates or otherwise disposes of the title to all or any portion of the Mortgaged
Property, whether by operation of law, voluntarily or otherwise, or any inteiezt (beneficial or
otherwise) thereto, or enters into any agreement to do any of the foregoing, Lence: shall have the
unqualified right, at its option, to accelerate the maturity of the Note, causing the ertir2 |principal
balance, and accrued interest to be immediately due and payable. Without limiting the generality
of the foregoing, each of the following events shall be deemed a sale, transfer, conveyance,
assignment, pledge, hypothecation or other disposition prohibited by the foregoing sentence:

(a)  ifanyof Borroweris acorporation, any sale, conveyance, assignment or other
transfer of all or any portion of the stock of such corporation, that results in a material change
in the identity of the person(s) or entities in control of such corporation, or any corporation
which controls any of Borrower;
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(b) if any of Borrower is a partnership, any sale, conveyance, assi gnment or other
transter of all or any portion of the partnership interest of Borrower or any entity or entities
in control of Borrower, or any partnership which controls Borrower; J

(¢)  if any of Borrower is a limited liability company, any sale, conveyance,
assignment or other transfer of all or any portion of the membership interest of any member
of Borrower, provided Borrower may sell membership interests in Borrower to third party
purchasers in connection with Borrower’s private equity offering related to the Mortgaged
Property;

(d)  anysale, conveyance, assignment or other transfer of all or any portion of the
stock, partnership or membership interest of any entity directly or indirectly in control of any
corporaiiop;-vartnership or limited liability company constituting any of Borrower or any
corporatioty, patnership or limited liability company which controls Borrower, or any sale,
conveyance, assigiment or other transfer by Borrower in any corporation, parmershlp or
limited tiability co'npany in which Borrower has a controlling interest, directly or 1nd1rectly,
and

(¢)  any hypothecation of all or any portion of any stock, partnership or
membership interest of any of Boirower, or of all or any portion of the stock, partnership or
membership interest of any entity directly or indirectly in control of such corporation,
partnership or limited liability company or.any corporation, partnership or limited l1abxl1ty
company which controls Borrower, or any saie, conveyance, assignment or other tra?sfer by
Borrowerin any corporation, partnership or lirnited liability company in which Borrower has

a controlling interest, directly or indirectly.

Notwithstanding the foregoing, Lender shall not objéct to any transfers of inte{ests in
Borrower between the members or trustees of Borrower or persons comprising a member or trustee
of Borrower, or to immediate family members of the members or imiSiees of Borrower for estate
planning purposes (immediate family members meaning spouses, childrzn and/or grandchildren of
said individuals), provided the Guarantor or an entity controlled by the-Guarantor remains the
manager of Borrower (or in the case of Trust, in control of Trust).

Any waiver by Lender of the provisions of this Paragraph 3.09 shall not bedecmed to be
a waiver of the right of Lender in the future to insist upon strict compliance with the niovisions
hereof.

3.10  Subrogation to Prior Lienholder’s Rights. If the proceeds of the Loan secured
hereby or any part thereof, or any amount paid out or advanced by Lender is used dlrectly or
indirectly to pay off, discharge or satisfy, in whole or in part, any prior lien or encumbranqe upon
the Mortgaged Property or any part thereof, then Lender shall be subrogated to the rights of the
holder thereof in and to such other lien or encumbrance and any additional security held by such
holder, and shall have the benefit of the priority of the same.
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3.11  Lender’s Dealings with Transferee. In the event of the sale ortransfer, by operation
of law, voluntarily or otherwise, of all or any part of the Mortgaged Property, Lender shall be
authorized and empowered to deal with the vendee or transferee with regard to the Mortgaged
Property, the indebtedness secured hereby and any of the terms or conditions hereof as fully and to
the same extent as it might with Borrower, without in any way releasing or discharging Borrower
from its covenants hereunder, specifically including those contained in Paragraph 3.09 hereof, and
without waiving Lender’s right of acceleration pursuant to Paragraph 3.09 hereof.

3.12  Stamp Taxes. If at any time the United States government or any federal, state or
municipal governmental subdivision requires Internal Revenue or other documentary stamﬁs, levies
or any tax.On) this Mortgage or on the Note, or requires payment of the United States| Interest
Equalization Tax on any of the indebtedness secured hereby, then such indebtedness and all interest
accrued thereon¢pz!] be and become due and payable, at the election of the Lender, thirty (30) days
after the mailing by Zender of notice of such election to Borrower; provided, however, t?at such
election shall be unavailing, and this Mortgage and the Note shall be and remain in qffect, if
Borrower may and does la»{ully pay for such stamps or tax, includin g interest and penalties thereon,
to or on behalf of Lender.

3.13  Changein Tax Laws, In the event of the enactment, after the date of this Mortgage,
of any law of the state in which the Preirises are located deducting from the value of the Pllemises,
for the purpose of taxation, the amount of 473y lien thereon, or imposing upon Lender the ﬁayment
of all or any part of the taxes, assessments, chargesior liens hereby required to be paid by Borrower,
or changing in any way the laws relating to the taxtion of mortgages or debts secured by mortgages
or Borrower’s interest in the Mortgaged Property, or ‘ne‘manner of collection of taxes, so as to affect
this Mortgage or the indebtedness secured hereby or the'heic=r thereof, then Borrower, upon demand
by Lender, shall pay such taxes, assessments, charges or-liens, or reimburse Lender therefor;
provided, however, that if, in the opinion of counsel for Lender, it might be unlawful toirequire
Borrower to make such payment or the making of such paymentright result in the imposition of
interest beyond the maximum amount permitted by law, then Lender riavelect, by notice injwriting
given to Borrower, to declare all of the indebtedness secured hereby to become due and payable
thirty (30) days after the giving of such notice. Nothing contained in this Paracraph 3.13 shall be
construed as obligating Lender to pay any portion of Borrower’s federal, state or j0cal income tax.

3.14  Inspection of Property. Borrower shall permit Lender and its representatives and
agents to inspect the Mortgaged Property from time to time upon reasonable prior telephouic notice
during normal business hours and as frequently as Lender considers reasonable.

3.15  Inspection of Books and Records. Borrower shall keep and maintain full and
correct books and records showing in detail the income and expenses of the Mortgaged Property and
after demand therefor by Lender shall permit Lender and its agents and representatives to visit its
offices, discuss its financial affairs with its officers and independent public accountants whether or
not any representative of Borrower is present and to examine such books and records 1and all
supporting vouchers and data, copies of any leases encumbering the Premises and sucP other
information as Lender may deem reasonably necessary or appropriate at any time and from time to
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time on Lender’s request at Borrower’s offices, at the address hereinabove identified or at such other
location as may be reasonably requested by Lender.

3.16 Financial Information.

(a) Upon Lender’s request, Borrower shall deliver, or cause to be delivered, to
Lender, within ninety (90) days after the end of each calendar year, (i) financial statements
for the Mortgaged Property on a form approved by Lender setting forth the mfoirmatlon
therein as of the immediately preceding calendar year, containing, among other thmgs a
sales progress reports for the Mortgaged Property, all certified to be true, complete and
correct by the persons or entities to which they apply and in detail as Lender may require,
and (ii) enrrent financial statements for Borrower.

(b) ~ ~Jpon Lender’s request, Borrower shall deliver, or cause to be dehvered to
Lender, within‘thiity (30) days after filing, state and federal income tax returns fxled by
Borrower, state andtederal income tax returns filed by Guarantor and such other financial
information as Lende!” 2y reasonably request from time to time. Upon Lender’s ‘request
Borrower shall also deliver-ur cause to be delivered, to Lender, on at least an anndal basis
and at such other times as Lender shall request, copies of the most recent insurance bl”S for
the Mortgaged Property, copies i all real estate tax bills for the Mortgaged Proper[y, and
such other information as Lender mx/easonably request, each certified to be true, complete
and correct by the persons or entities/to which they apply and in detail as Lender may
require.

3.17 Acknowledgment of Debt. Borrower siiali farnish from time to time, within ten(10)
days after Lender’s request, a written statement, duly ackrewledged, specifying the amohnt due
under the Note, this Mortgage and any of the other Loan Documents and disclosing whether any
alleged offsets or defenses exist against the indebtedness securedi1zisby.

3.18 Other Amounts Secured; Maximum Indebtedness. Borrower acknowledges and
agrees that this Mortgage secures the entire principal amount of the Nete and interest dCCI‘UEd
thereon, regardless of whether any or all of the loan proceeds are disbursed on or after thc date
hereof, and regardless of whether the outstanding principal is repaid in whole orpart and future
advances made at a later date, as well as any amounts owed to Lender pursuant to Par agraphs 3.02
and 3.04 hereof, any and all litigation and other expenses pursuant to Paragraphs 4.05 and 4.06
hereof and any other amounts as provided herein or in any of the other Loan Documents, mc]udmg,
without limitation, the payment of any and all loan commissions, service charges, llthdated
damages, expenses and advances due to or paid or incurred by Lender in connection with thF Loan,
all in accordance with the Loan Documents. Under no circumstances, however, shall the total
indebtedness secured hereby exceed Two Million Dollars ($2,000,000).

3.19  Declaration of Subordination. At the option of Lender, this Mortgage shall ?ecome
subject and subordinate, in whole or in part (but not with respect to priority of entitlement to
msurance proceeds or any condemnation or eminent domain award) to any and all leases of all or
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any part of the Mortgaged Property upon the execution by Lender and recording thereof, at any time
hereafter, in the appropriate official records of the county wherein the Premises are snualed of a
unilateral declaration to that effect.

3.20  Releases. Lender, without notice and without regard to the consideration, if any, paid
therefor, and notwithstanding the existence at that time of any inferior liens thereon, may release
from the liens of Lender all or any part of the Mortgaged Property, or release from llablhty any
person or entity obligated to repay any indebtedness secured hereby, without in any way affectmg
the liability of any party pursuant to the Note, this Mortgage or any of the other Loan Documents,
including, without limitation, any guaranty given as additional security for the mdebtedness{secured
hereby, anc'without in any way affecting the priority of the lien of this Mortgage, and may agree
with any partylizhle therefor to extend the time for payment of any part or all of such indebtedness.
Any such agrecnieiit shall not in any way release or impair the lien created by this Mort‘gage or
reduce or modify tie itzbility of any person or entity obligated personally to repay the mdebtedness
secured hereby, but shail 2ictend the lien hereof as against the title of all parties having any 1nterest
subject to the indebtedness secured hereby, in the Mortgaged Property. Lender agrees that
notwithstanding anything to the coatrary contained herein, Lender shall make partial releases of the
Mortgaged Property in accordance with the terms of Section 3.29 hereof.

3.21 Borrower’s Represeniations. Borrower hereby represents and covenants to Lender
that:

(a) Borrower is lawfully seized of the Mortgaged Property hereby mortgaged,
granted and conveyed and has the right to/mortgage, grant and convey the Mortgaged
Property, that the Mortgaged Property is ‘umescumbered except by the Permitted
Encumbrances, if any, and that Borrower will represent, warrant and defend generally the
title to the Mortgaged Property, or any portion thereof, against any and all claims and
demands, subject only to the Permitted Encumbrances, it.ary

(b)  Borrower (i) is an llinois limited liability company, duly organized and
validly existing under the laws of the State of Illinois and is in good standing in the State of
Illinois; (ii) has the power and authority to own its properties and to ca:ry ov.its busaness as
now being conducted; and (iii) is in compliance with all laws, regulations, ordinances and
orders of public authorities applicable to it.

©) The execution, delivery and performance of the Note, this Mortgage {and the
other Loan Documents: (i) have received all necessary trust, partnership, governmental,
company, and corporate approval; (i) do not violate any provision of any law, any order of
any court or agency of government or any indenture, agreement or other instrument to which
Borrower is a party, or by which it or any portion of the Mortgaged Property is bound and
(iii) are not in conflict with, nor will result in breach of, or constitute (with due notice or
lapse of time) a default under any indenture, agreement, or other instrument, or result in the
creation or imposition of any lien, charge or encumbrance of any nature whatsoeve:r, upon
any of its property or assets, except as contemplated by the provisions of this Mortgage.

CHI84121.1 -16-




UNOFFICIAL COPY




UNOFFICIAL COPY -

10743465

(d)  The Note, this Mortgage and the other Loan Documents, when executed and
delivered by Borrower will constitute the legal, valid and binding obligations of Borrower
and all other obligors named therein, if any, in accordance with their respective terms.

() Allinformation, reports, papers, balance sheets, statements of profit and loss,
and data given to Lender or its agents and employees regarding Borrower or any other party
obligated under the terms of the Note, this Mortgage or any of the other Loan Docurrients are
accurate and correct in all material respects, and are complete insofar as completenéss may
be necessary to give Lender a true and accurate knowledge of the subject matter.

() There is not now pending against or affecting Borrower or any other party
obligated.under the terms of the Note, this Mortgage or any of the other Loan Dochents
nor, to tse bost of Borrower’s knowledge, is there threatened any action, suit or proceeding
at law, in equity or before any administrative agency which, if adversely detenmned would
materially impair siaffect the financial condition or operation of Borrower or the Mortgaged
Property. :

3.22  Utilities. Borrower-will pay all utility charges incurred in connection v]vith the
Premises and all improvements therees, and shall maintain all utility services now or hereafter
available for use at the Premises.

323 Hazardous Waste, (@)  Borrewer represents, warrants, covenants anc% agrees,
to the best of its knowledge, that except as disclosed 11 the Reports (as defined in the Env1ronmental
Indemnity Agreement of even date herewith from Borrower and Guarantor in favor of Lender)

{1)(A) there are no Hazardous Substinices (as hereinafter defined) at, upon,
over or under the Mortgaged Property, or, to the best'of its knowledge, at, upon, over,
or under those parcels of real estate adjacent to thie-Mortgaged Property, and (B)
during the period of ownership of the Mortgaged Propériy by Borrower, and to the
best of its knowledge, prior to Borrower’s acquisition ‘of its.interest therem there
have not been any Hazardous Substances at, upon, over or tiider-the Property or, to
the best of its knowledge, at, upon, over or under those parcels of real estate adjacent
to the Mortgaged Property; and

(i1)(A)} the Mortgaged Property is in compliance with all Env1ronmental Laws
(as hereinafter defined); (B) Borrower shall comply with all Environmental Laws and
Environmental Permits (as hereinafter defined); (C) Borrower shall require its tcnants
and others operating on the Mortgaged Property to comply with Env1r0nmental Laws
and Environmental Permits; (D) Borrower shall provide Lender immediate l‘lOthC of
any correspondence, notices, demands or communications of any nature whatsoever
received by any of Borrower or any guarantor relating to any alleged or, actual
violation, or any investigation of any alleged or actual violation, ?f any
Environmental Law or relating to any alleged or actual presence of Hazardous
Substances at, under, over or under the Mortgaged Property or adjacent reallestate,
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and to immediately provide Lender copies of any such correspondence, notices,
demands or communications which are in writing; and (E) Borrower shall advise
Lender in writing as soon as any of Borrower or any guarantor becomes aware of any
condition or circumstance which makes any of Borrower’s representations or
warranties contained herein incomplete or inaccurate; and

(iii)  all necessary Environmental Permits pertaining to the Mortgaged
Property have been obtained by the appropriate party, and all reports, notices and
other documents required under any Environmental Law in connection with the
Mortgaged Property have been filed; and J

(iv)  Neither Borrower nor any guarantor is a party to any litigation or
adipinistrative proceeding arising under any Environmental Law in connectlon with
the Viortgaged Property or adjacent real estate, nor, to the best knowledge of
Borrowzr, i there any such litigation or proceeding contemplated or threatened; and

(v) I'tie Mortgaged Property is free from any judgment, decree, order or
citation related to or.aiising out of any Environmental Law.

In the event Lender reasonably determiizies that there is any evidence that any circumstance might
exist, whether or not described in any cormunication or notice to either Borrower or Fender
Borrower agrees, at its own expense and at the request of Lender, to permit an environmental audit
to be conducted by Lender or an independent age:it selected by Lender. This provision shall not
relieve Borrower from conducting its own environmentzl audits or taking any other steps necessary
to comply with any Environmental Law or Environmerital Permits. If there exists any uncorrected
violation of any Environmental Law or Environmental Permits or any condition which requ1res or
may require any cleanup, removal or other remedial action undet any Environmental Law, and such
cleanup, removal or other remedial action is not completed withinsixty (60) days from the]date of
written notice from Lender to Borrower, the same shall, at the optiotrof T.znder constitute a Default
hereunder, without further notice or cure period.

(b)  Borrower hereby represents, warrants and certifies to Lender that exicept as
disclosed in the Reports: (i) the execution and delivery of the Loan DcCrinents is not a
“transfer of real property” under and as defined in the Illinois Responsible Progery T{ransfer
Law, as amended (Illinois Code Ann. 765 ILCS 9011 et. seq.) (“IRPTA”); (ii) there are no
above ground storage tanks (“ASTs") or underground storage tanks (“USTs”) at, upon, over
or under the Mortgaged Property which are subject to the notification requ1rements under
Section 9002 of the Solid Waste Disposal Act, as amended (42 U.S.C. §6991); (iii) there is
no facility located on or at the Mortgaged Property which is subject to the reporting
requirements of Section 312 of the Federal Emergency Planning and Community R1ght to
Know Act of 1986, as amended, and the federal regulations promulgated thereunder (42
U.S.C. §11022), as the term “facility” is defined in the IRPTA, (iv) during the penods of
ownership of the Mortgaged Property by Borrower, and, to the best of its knowledge prior
to Borrower’s acquisition of its interest therein, there have been no ASTs or USTs at, upon,
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over or under the Mortgaged Property, and (v) Borrower will not cause or allow any ASTs
or USTs to be installed at, upon, over or under the Mortgaged Property.

(c}  Borrower agrees to indemnify, defend and hold harmless Lender and any and
all current, future or former officers, directors, employees, representatives and agents of
Lender from and against any and all Environmental Losses (as hereinafter defined) in any
way arising from (except to the extent that (x) such claims arise from the wilful 0r|grossly
negligent acts of Lender or its agents, or (y) Lender or its agents introduce materials to the
Mortgaged Property, or a Release occurs from Hazardous Materials mtroduced at the
Mortgaged Property after Lender takes possession of the Mortgaged Property, in violation
of ary iinvironmental Laws after Lender takes possession of the Mortgaged Proper‘ty) (i)
any breach of any covenant, representation or warranty in this Paragraph 3.23; (11) any
Enwronrx,r tal Liability (as hereinafter defined); (iii) any failure to obtain or comp]y with
any Envifoririental Permit; (iv) any Release (as hereinafter defined); (v) any Management
(as hereinafter defriied); (vi) any Environmental Condition (as hereinafter defined); (v11) the
presence of any Hazardous Substance at any property other than the Mortgaged Property in
violation of Environmepcal- Laws which is present due to either (A) any direct or indirect
transportation whatsoever pi-a Hazardous Substance from the Property, or by {any of
Borrower or any guarantor, io.the property at which such Hazardous Substance is present or
(B) migration or other movemeri{rom the Mortgaged Property to such other prope{rty of a
Hazardous Substance Released at tihc Mortgaged Property; and (viii) any Response (as
hereinafter defined) arising out of or in connection with any of the matters described in this
Paragraph 3.23(c) as required by Envitonrnental Laws. Any and all amounts o‘iwed by
Borrower to Lender under this Paragraph 3.23/c) shall constitute additional indebtedness
secured hereby. '

(d)  The following definitions apply throughut this Mortgage: |

(1) The term “Environmental Condition” si1a!! mean the presence of any
Hazardous Substance at, upon, over, under or emana'ing from the Mortgaged
Property or any other real estate which constitute a violation'of Environmental Laws.

(i1)  The term “Environmental Laws” shall mean all fedral, state, and
local laws, statutes, rules, regulations, ordinances, permits, guides, orders and
consent decrees relating to health, safety and environmental matters as now w?élSt and
as may be enacted or amended after the date hereof. Such laws and regulatmns
include, but are not limited to, the Resource Conservation and Recovery Act 42
U.S.C. §6901 et seq., as amended; the Comprehensive Environmental Response,
Compensation and Liability Act, 42 US.C. §9601 et seq., as alnended
(“CERCLA™); the Toxic Substance Control Act, 15 US.C. §2601 et s _q as
amended; the Clean Water Act 33 U.S.C. §1251 et seq., as amended; the Clean Air
Act, 42 U.S.C. §7401 ¢t seq., as amended; federal, state and local environ‘mental
cleanup programs; federal, state and local environmental lien prograrns; the
Occupational Safety and Health Act of 1970, 29 U.S.C. §651 et seq., as amended
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(“OSHA”); and U.S. Department of Transportation regulations applicable to the
transportation of Hazardous Substances.

(iii) The term “Environmental Liability” shall mean any and all
liabilities, whether fixed, absolute, or contingent, arising under any Environmental
Law or ansing under or in connection with any Environmental Permit or
Environmental Condition; any and all claims of any nature whatsoever byl‘ a third
party (including but not limited to governmental agencies) arising in any way under
any Environmental Law or arising under or in connection with any Environmental
Permit or Environmental Condition, including but not limited to demapds for
znvironmental cleanup, investigation or corrective action; any and all Environmental
Losses incurred or sustained as a direct or indirect result of alleged or actual
viulations of Environmental Laws or Environmental Permits; any and all alleged or
actua! mnvironmental Conditions; any and all Releases; any and all Management; or
any and-al’ Responses.

(iv} (Theterms “Environmental Loss” or “Environmental Losses” shall
mean any and ait cosis, expenses and expenditures, including, without limjitation
court costs and reasanable attorneys’, experts’ and consuitants’ fees and costs of
litigation or any other iosses whatsoever, including, without limitation, costs and
expenses of investigation, ¢!aiup, prevention of migration, monitoring, evaluatmg
assessment, removal or remedizuon of Hazardous Substances whether or not such
Ccosts or expenses are incurred in regpense to any governmental or third party action,
claim or directive; damages; punitiver damages actually awarded; obligations;
deficiencies; liabilities, whether fixed, abserte, accrued, contingent or otherv\“fise and
whether direct, primary or secondary, known-or unknown; claims; encumbrances;
penalties; demands; assessments; and judgments.

(v) The term “Environmental Permit” sh2ii miean authorization by any
governmental entity to conduct activities governed in whcle Or in part by one or more
Environmental Laws.

(vi)  The term “Hazardous Substance” shall mean hazaidous substances
hazardous wastes, hazardous waste constituents, by-products, hazardsus materlals
hazardous chemicals, extremely hazardous substances, pesticides, ol L.nd other
petroleum products and toxic substances, including, without limitation, asbestos and
PCBs, as those terms are defined pursuant to or encompassed by any Environmental
Law or by trade custom and usage.

(vii) Theterms “Manage”, ‘Managed” or “Management” shall mean the
generation, handling, manufacturing, processing, treatment, storing, use, reuse,
refinement, recycling, reclaiming, blending, bumning, recovery, incinération,
accumulation, transportation, transfer, disposal, release or abandonment [of any
Hazardous Substances, by any person at any property (including but not limited to
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1
facilities or properties other than the Mortgaged Property, as applicable), other than

the storage or use thereof in compliance with Environmental Laws. t
1

(viti) Theterms “Release”, “Released” or “Releases” shall mean any actual
or threatened spilling, leaking, pumping, pouring, emitting, emptying, dlschargmg,
injecting, escaping, leaching, dumping or disposing of any Hazardous Substance at,
upon, over or from the Mortgaged Property, any other real estate to wh1ch any
Hazardous Substance has migrated from the Mortgaged Property or any other real
estate whatsoever to which any Hazardous Substance has been transported from the
Mortgaged Property in violation of Environmental Laws.

(ix}  The terms “Respond” or “Response” shall mean any action teken by
amy person, whether or not in response to a governmental or third party action, claim
or directive, to correct, remove, remediate, clean up, prevent migration of, monitor,
evaluate, investigate or assess, as appropriate, any Release of a Hazardous Substance,
Environme:ial Condition, Management or actual or alleged violation| of an
Environmenta’ Lavor Environmental Permit.

()  Any provistans-of this Mortgage to the contrary notwithstanding, the
representations, warranties, coveisis, agreements and indemnification obligations contained
in this Paragraph 3.23 shall survive tiie foreclosure of the lien of this Mortgage by! Lender
or a third party or the conveyance therzot by deed in lieu of foreclosure and shall not be
limited to the amount of any deficiency inany foreclosure sale of the Mortgaged Property
and all indicia of termination of the relations'iir-between Borrower and Lender, mcludmg,
but not limited to, the repayment of all amounts'dueander the Loan evidenced by the Note,
the cancellation of the Note, satisfaction of any guarasniy, and the release of this Mortgage

3.24 Assignment of Rents. (a) As further security torthe repayment of the Note, and
any amounts due pursuant to this Mortgage, Borrower does hereby seil. assign and transfer to Lender
all rents, leases, issues, deposits and profits now due and which may her:inafter become due under
or by reason of any lease or any letting of, or any agreement for the use, sale, or occupancy of the
Premises or any portion thereof (whether written or verbal), which may have bezn baretofore or may
hereafter be made or agreed to or which may be made or agreed to by Lender under the powers
herein granted, including without limitation sale contracts, leases escrow and other 7 greements, it
being Borrower’s intention hereby to establish an absolute transfer and assignment of all such|leases,
contracts, escrows and agreements pertaining thereto (such leases, contracts, escrows and agreements
being collectively referred to hereinbelow as “agreements” and any such individual lease, contract,
escrow or other agreement being referred to hereinbelow as an “agreement”), and all the avails
thereof, to Lender.

1

Subject to Subsection (e) below, Borrower does hereby irrevocably appoint Lender asits true
and lawful attorney in its name and stead (with or without taking possession of the Premises) to rent,
lease, let, or sell all or any portion of the Premises to any party or parties at such price and upon such
term as Lender in its sole and absolute discretion may determine, to exercise any and all rights
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including rights of first refusal and options of Borrower to purchase and otherwise acqu1re title to
all or any part of the Mortgaged Property, and to collect all of such rents, issues, deposits, proflts and
avails now due or that may hereafter become due under any and all of such agreements or other
tenancies now or hereafter existing on the Premises, with the same rights and powers and subject 0
the same immunities, exoneration of liability and rights of recourse and indemnity as Lender would
have upon taking possession of the Premises pursuant to the provisions set forth hereinbelbw.

1

This assignment confers upon Lender a power coupled with an interest and it calmot be
revoked by Borrower.

‘b)  Borrower represents and agrees that, without the prior written consent of the
Lender, nin rent for right of future possession will be paid by any person in possession of any
portion ef the Premises in excess of one installment thereof paid in advance and that no
payment Of tei!l to become due for any portion of the Premises has been or will be waived,
conceded, released. reduced, discounted, or otherwise discharged or compromysed by
Borrower. Borrow:i agrees that it will not assign any of such rents, issues, profits, deposits
or avail.

(©) Borrower fuitheragrees to assign and transfer to Lender all future leases and
agreements pertaining to all or-any portlon of the Premises and to execute and dehver to
Lender, immediately upon demand <#Lender, all such further assurances and asmgnments
pertaining to the Premises as Lender may from time to time require.

(d) Borrower shall, at its own cost. (i} at all times perform and observe all of the
covenants, conditions and agreements of the lessarunder the terms of any or all leases or
similar agreements affecting all or any part of the Premises; (ii) at all times enforce and
secure the performance and observance of all of the raatérial covenants, conditions and
agreements of the lessees under the terms of any or all of s2id leases or other agreements
(iii) appear in and defend any action or other proceeding aristig-out of or in any manner
connected with said leases and other agreements, and to pay ary and all costs of Lender
incurred by reason of or in connection with said proceedings, includiag, without 11m1tat10n
reasonable attorneys’ fees, expenses and court costs; and (iv) promptly furnish Lender with
copies of any notices of default either sent or received by Borrower under fi.eterms of or
pursuant to any of said leases or other agreements.

(e) Although it is the intention of Borrower and Lender that the asst gnment,
including, without limitation, the power of attorney appointment, contained m this
Paragraph 3.24 is a present assignment, it is expressly understood and agreed, aqythmg
herein contained to the contrary notwithstanding, that Lender shall not exercise any of the
rights and powers conferred upon it herein unless and until a Default hereunder has occurred
hereunder.

) Subject to Subsection (e) above, Lender, in the exercise of the rlghts and
powers conferred upon it herein, shall have full power to use and apply the rents, issues,
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deposits, profits and avails of the Premises to the payment of or on account of the following,
in such order as Lender may, in its sole and absolute discretion determine:

(i) operating expenses of the Premises (including without limitation all
costs of management, sale and leasing thereof, which shall include reasonable
compensation to Lender and its agents, if management be delegated thereto
reasonable attorneys’ fees, expenses and court costs, and lease or sale commlssxons
and other compensation and expenses of secking and procuring tenants or purchasers
and entering into leases or sales), establishing any claims for damages, and premiums
on insurance authorized hereinabove;

(i}  taxes, special assessments, water and sewer charges on the Premises
new due or that may hereafter become due;

{u1}°, any and all repairs, decorating, renewals, replacements, alterations,
additions, >ctterments and improvements of the Premises (including without
limitation the Cost4rom time to time of installing or replacing personal property
therein, and of placirg the Premises in such condition as will, in the sole and absolute
judgment of Lender, m2ke them readily rentable or salable);

(iv)  any indebtediicss secured hereby or any deficiency that may result
from any foreclosure sale pursuant thereto; and

(v)  any remaining funds to Borrower or its successors or assigns, as their
interests and rights may appear.

(g}  Borrower does further specifically autkiorize and instruct each and every
present and future lessee or purchaser of all or-any portion of the Premises to pay all unpaid
rentals or deposits agreed upon in any lease or agreement perizining to the Pren}ises to
Lender upon receipt of demand from Lender to pay the same witnoitt any further n?tice or
authorization by Borrower, and Borrower hereby waives any righis or claims it may have
against any lessee by reason of such payments to Lender.

(h)  Lender shall not be obligated to perform or discharge, nor Coes it lhereby
undertake to perform or discharge, any obligation, duty or liability under any lease or
agreement pertaining to the Premises, and Borrower shall and does hereby agree to
indemnify and hold Lender harmless from and against any and all liability, loss and Qamage
that Lender may or might incur under any such lease or agreement or under or by reason of
the assignment thereof, as well as any and all claims and demands whatsoever Wthh may
be asserted against Lender by reason of any alleged obligations or undertakings on Lender 8
part to perform or discharge any of the terms, covenants or conditions contained i in such
leases or agreements, except for those (i} arising out of the gross negligence or, wilful
misconduct of Lender, or (ii) arising following the date Lender takes possession! of the
Mortgaged Property. Should Lender incur any such liability, loss or damage under any such




UNOFFICIAL COPY




T UNOFFICIAL COPY .

lease or agreement, or under or by reason of the assignment thereof, or in the clefense of any
claims or demands relating thereto, Borrower shall reimburse Lender for the amount thereof
(including, without limitation, reasonable attorneys’ fees, expenses and court costs)
immediately upon demand.

) Nothing herein contained shall be construed as making or constituting Lender
a “mortgagee in possession” in the absence of the taking of actual possession of the P:crmses
by Lender pursuant to the provisions set forth herein. In the exercise of the powers herein
granted Lender, no liability shall be asserted or enforced against Lender, all such l1ab111ty
being expressly waived and released by Borrower.

g Borrower may only enter new leases or amend, modify, terminate or cancel
any exisiing lease or waive any rights thereunder, or accept a voluntary surrender| of any
lease, upon inc prior written consent of Lender, Notwithstanding anything to the contrary
contained hereir, Porrower shall have the right to enter into, amend or modify leasesjrelated
to the retail portion‘ai the Mortgaged Property without the prior written consent of Lender
provided any such lease ‘2mendment or modification (i) contains no purchase optlons (ii)
contains economic termis wiich are commercially reasonable, and (iii) is ex]pressly
subordinate to the lien of this-Mortgage and any future mortgages encumbering the
Mortgaged Property. Borrower shall provide Lender with copies of any such ileases,
amendments or modifications within-tive (5) days of execution thereof. Lender ';further
agrees, provided such tenants enter into subprdination agreements reasonably acceptable to
Lender, to provide any such tenants with toni-disturbance agreements reasonably acceptable
to Lender and such tenants.

3.25 Security Agreement. (a) This Mortgage shall be deemed a “Security Agreement”
as defined in revised Article 9 of the Uniform Commercial Code; as npproved by the State of [llinois
on July I, 2001, and codified at 810 Ill. Comp. Stat. 5/9-101 et.sea. (West 2001) (the “Lllinois
Uniform Commercial Code”) and creates a security interest in tavai of Lender in all property
including, without limitation, all personal property, fixtures and goods affecting property either
referred to or described herein or in any way connected with the use or enjoyinent of the Mortgaged
Property. The remedies for any violation of the covenants, terms and conditioas o! the agreements
herein contained shall be as prescribed herein or by general law or, as to such part.of the security
which is alsoreflected in any Financing Statement filed to perfect the security interest herein created,
by the specific statutory consequences now or hereinafter enacted and specified in the Illmo1s
Uniform Commercial Code, all at Lender’s sole election. Borrower and Lender agree that the filing
of such a Financing Statement in the records normally having to do with personal property shall not
be construed as in any way derogating from or impairing the intention of the parties hereto that
everything used in connection with the production of income from the Premises or adapted for use
therein or which is described or reflected in this Mortgage is, and at all times and for all pdrposes
and in all proceedings both legal or equitable shall be, regarded as part of the real estate irrespective
of whether (i) any such item is physically attached to the improvements, (ii) serial numbers are used
for the better identification of certain equipment items capable of being thus identified in ajrecital
contained herein or in any list filed with Lender, or (iii) any such item is referred to or reflected in
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any such Financing Statement so filed at any time. Similarly, the mention in any such Financing
Statement of (1) the rights in or the proceeds of any fire or hazard insurance policy, or (2} an3‘1 award
in eminent domain proceedings for a taking or for loss of value, or (3) Borrower’s interest aé lessor
in any present or future lease or rights to income growing out of the use or occupancy of the
Mortgaged Property whether pursuant to lease or otherwise, shall never be construed as in any way
altering any of the rights of Lender under this Mortgage or impugning the prority of the Lcnder 5
lien granted hereby or by any other recorded document, but such mention in the Financing Stdtement
is declared to be for the protection of the Lender in the event any court or judge shall at any time
hold with respect to (1), (2) and (3) that notice of Lender’s priority of interest to be effective against
a particular class of persons, including, but not limited to, the Federal Government and any
subdivisions ar entity of the Federal Government, must be filed in the Illinois Uniform Comr‘nercial
Code records.

(b) Forrower shall execute, acknowledge and deliver to Lender, within ten (10)
days after request by Lender, any and all security agreements and any other similar %ecurity
instruments reascruoly required by Lender, in form and of content reasonably satisfactory
to Lender, covering ait_nrzperty of any kind whatsoever owned by Borrower thatl in the
reasonable opinion of Lendex; is essential to the operation of the Mortgaged Prope;rty and
concerning which there may-he-any doubt whether title thereto has been conveyed, or a
security interest therein perfecteu; 0y this Mortgage under the laws of the state in wh{ich the
Premises are located. Borrower agrecsio cooperate and join with Lender in taking such steps
as are necessary, in Lender's judgment; to perfect or continue the perfected status of the
security interests granted hereunder, includirig, without limitation, the execution and delivery
of any financing statements, amendments taezeto, continuation statements, affidavits,
certificates or other documents as Lender may requesi in order to perfect, preserve, maintain,
continue and extend such security instruments. Borrswer further agrees to pay to Lcnder all
fees, costs and expenses (including, without limitation, all reasonable attorneys’ fees and
expenses and court costs) incurred by Lender in connectior With the preparation, execution,
recording, filing and refiling of any such document. Lender may 4t any time and from time
to time, file financing statements, continuation statements and amendments thereto that
describe the property of Borrower in particular or as all assets of the Borrower or words of
similar effect and which contain any other information required by the ilinois Uniform
Commercial Code for the sufficiency or filing office acceptance of any finaring statement,
continuation statement or amendment, including whether Borrower is an organization, the
type of organization and any organization identification number issued to “Borrower.
Borrower agrees to furnish any such information to Lender promptly upon request. Any such
financing statements, continuation statements or amendments may be signed by Lender on
behalf of Borrower, and may be filed at any time in any jurisdiction whether or not Revised
Article 9 of the Uniform Commercial Code is then in effect in that jurisdiction.

(c)  Borrower shall, at any time and from time to time, take such steps as }cnder
may require for Lender to insure the continued perfection and priority of Lender’s security
interest in any of Borrower’s property and of the preservation of its rights therein.
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3.26 Fixture Financing Statement. From the date of its recording, this Mortgage shall
be effective as a fixture financing statement with respect to all goods constituting part of the
Mortgaged Property which are or are to become fixtures related to the real estate described herein.
For this purpose, the following information is set forth:

(a) Name and Address of Debtor;
2665 North Halsted LLC
900 N. North Branch
Chicago, Illinois 60622

(k). Name and Address of Secured Party:
Builders Bank
225 North LaSalle Street
Chicago, Illinois 60601

(c)  This documesicovers goods which are or are to become fixtures.

3.27 Interest Laws. It being tie intention of Lender and Borrower to comply with the
laws of the State of Illinois, it is agreed thatnotwithstanding any provision to the contrary in the
Note, this Mortgage or any of the other Loait Documents, no such provision shall require the
payment or permit the collection of any amouti { Txcess Interest”) in excess of the maximum
amount of interest permitted by law to be charged fo! the use or detention, or the forbearanéc in the

collection, of all or any portion of the indebtedness evidenzed by the Note. If any Excess tInterest
is provided for, or is adjudicated to be provided for, in the Wote, this Mortgage or any of the other
Loan Documents, then in such event: (a) the provisions of this Paragraph 3.27 shall govern and
control; {b) neither Borrower nor any other party obligated under th<-terms of the Note or any of the
other Loan Documents shall be obligated to pay any Excess Interest; {¢) any Excess Interest that
Lender may have received hereunder shall, at the option of Lender, be (i) applied as a credit against
the then unpaid principal balance under the Note, accrued and unpaid inter=5t thereon not to exceed
the maximum amount permitted by law, or both, (i) refunded to the payot thereof, or (111) any
combination of the foregoing; (d) the Interest Rate (as that term is defined in the Note) shall be
subject to automatic reduction to the maximum lawful contract rate allowed under ihe apphcable
usury laws of the aforesaid State, and the Note, this Mortgage and the other Loan Docm.vnts shall
be deemed to be automatically reformed and modified to reflect such reduction in the Interest Rate;
and (e) neither Borrower nor any other party obligated under the terms of the Note or any of the
other Loan Documents shall have any action against Lender for any damages whatsoever ar sing out
of the payment or collection of any Excess Interest.
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DEFAULTS AND REMEDIES

4.01 Events Constituting Defaults. Each of the following events shall constitute a default
(a “Default”) under this Mortgage: l‘

(a)  Failure of Borrower to pay when due any sum secured hereby, including, but
not limited to, any installment of principal or interest or both thereon;

\

‘b)  Failure of Borrower to comply with any of the requirements of ParQ;graph
3.09; ' !

(e Failure of Borrower to perform or observe any other covenant, wan{'anty or
other provisioh rontained in this Mortgage and not otherwise covered in any of the other
provisions of this Paragraph 4.01; provided if such default is capable of bemg cured,
Borrower shall havz-a period of thirty (30) days after the date on which written HOIICF of the
nature of such failure is given by Lender to Borrower to cure such default; if any, provided,
however, that if the nature ofthe default is such that the same cannot reasonably be cured
within said thirty (30) day nerind, Borrower shall not be deemed to be in default and
Borrower shall have an additionizi thirty (30) days to cure such default if Borrowér shall
within such thirty (30) day period coumence such cure and thereafter diligently prosecute
the same to completion.

(d)  Untruth or material deceptiveness or inaccuracy of any representation or
warranty contained in the Note, this Mortgage or 205 other Loan Document, or any 1Writing
pertaining to the foregoing submitted to Lender by orer behalf of Borrower or any guarantor
of payment of the Note;

()  Admission by Borrower or any guarantor of payinent of the Note in v]vriting,
including, without limitation, an answer or other pleading filed in any court, of such
Borrower’s or any such guarantor’s insolvency or inability to pay it:Jebt< generally as they
fall due;

() Institution by Borrower or any guarantor of payment of (the Note of
bankruptcy, insolvency, reorganization or arrangement proceedings of any kind unfier the
Federal Bankruptcy Code, whether as now existing or as hereafter amended, or any similar
debtors’ or creditors’ rights law, whether federal or state, now or hereafter existingl or the
making by Borrower or any guarantor of payment of the Note of a general assignment for
the benefit of creditors;

(g)  Institution of any proceedings described in Paragraph 4.01(f) against
Borrower or any guarantor of payment of the Note that are consented to by Borrower or any
guarantor of payment of the Note or are not dismissed, vacated, or stayed within sixty (60)
days after the filing thereof;
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(h)  Appointment by any court of a receiver, trustee or liquidator of or for, or
assumption by any court of jurisdiction of, all or any part of the Mortgaged Property or all
or a major portion of the property of Borrower or any guarantor of payment of the Note if
such appointment or assumption is consented to by Borrower or any guarantor of payment
of the Note or if, within sixty (60) days after such appointment or assumption, such receiver,
trustee or liquidator is not discharged or such jurisdiction is not relinquished, vacated or
stayed,

(1) Declaration by any court or governmental agency of the bankruptcy or
insolvency of Borrower or any guarantor of payment of the Note,

! The occurrence of any default or event of default under the terms of any of
the Loar: Dmcuments after the expiration of the applicable notice and grace period, if any;

(k)  Theeath or adjudicated incompetency of Guarantor, and within sixty (60)
days following anysuch event Borrower fails to provide to Lender either (i) addltlonal
collateral for the Loan #n-form and amount acceptable to Lender in Lender’s sole and
absolute discretion, or (ii) a rsplacement guarantor acceptable to Lender in Lender’s Qole and
absolute discretion;

(1) Any material adverse-change in the financial condition of Borrower or
Guarantor, which causes Lender to reasonably deem itself to be insecure.

4.02  Acceleration of Maturity. Upon the oscurrence of any Default, at the election of
Lender, the entire principal balance then outstanding under the Note, together with all unpaid interest
accrued thereon and all other sums due from Borrower theteunder, under this Mortgage or any other
Loan Document shall become immediately due and payable vithiinterest thereon at the Default
Interest Rate.

403  Foreclosure of Mortgage. Upon the occurrence of any Default, or at any time
thereafter, Lender may, at its option, proceed to foreclose the lien of this Mortgage by judicial
proceedings in accordance with the laws of the state in which the Premise! are Jocated jand to
exercise any other remedies of Lender provided herein or in the other Loan Docunzenis, or which
Lender may have at law or in equity. Any failure by Lender to exercise such option shall not
constitute a waiver of its right to exercise the same at any other time.

4.04 Lender’s Continuing Options. The failure of Lender to declare a Default or
exercise any one or more of its options to accelerate the maturity of the indebtedness secured hereby
and to foreclose the lien hereof following any Default as aforesaid, or to exercise any other, option
granted to Lender hereunder in any one or more instances, or the acceptance by Lender of|partial
payments of such indebtedness, shall neither constitute a waiver of any such Default or of Lender S
options hereunder nor establish, extend or affect any grace period for payments due under the Note,
but such options shall remain continuously in force. Acceleration of maturity, once claimed
hereunder by Lender, may, at Lender’s option, be rescinded by written acknowledgment to that
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effect by Lender and shall not affect Lender’s right to accelerate maturity upon or after any future
Default.

4.05 Litigation Expenses. In any proceeding to foreclose the lien of this Mort{gage or
enforce any other remedy of Lender under the Note, this Mortgage, the other Loan Documents or
in any other proceeding whatsoever in connection with the Mortgaged Property in which Lender is
named as a party, there shall be allowed and included, as additional indebtedness secured hereby in
the judgment or decree resulting therefrom, all reasonable expenses paid or incurred in connection
with such proceeding by or on behalf of Lender, including, without limitation, reasonable attorey’s
fees and expenses and court costs, appraiser’s fees, outlays for documentary evidence and expert
advice, stepcaraphers’ charges, publication costs, survey costs, and costs (which may be estimated
as to items to be expended after entry of such judgment or decree) of procuring all abstracts Pf title,
title searches and‘examinations, title insurance policies and any similar data and assurances w1th
respect to title to the Tremises as Lender may deem reasonably necessary, and any other expenses
and expenditures which'm4y be paid or incurred by or on behalf of Lender and permitted by t}le IMF
Law (as such term 1s hereizarter defined in Paragraph 4.09) to be included in the decree Pf sale,
either to prosecute or defend it such proceeding or to evidence to bidders at any sale pursuant to any
such decree the true condition of the iile to or value of the Premises or the Mortgaged Property. All
expenses of the foregoing nature, and such expenses as may be incurred in the protection 017 any of
the Mortgaged Property and the maintenarice of the lien of this Mortgage thereon, including, w1th0ut
limitation, the reasonable fees and expenses'oi, and court costs incurred by, any attorney employed
by Lender in any litigation affecting the Note, this Mortgage or any of the other Loan Documents
or any of the Mortgaged Property, or in prepaiation for the commencement or defenselof any
proceeding or threatened suit or proceeding in connectian therewith, shall be immediately due and
payable by Borrower with interest thereon at the Default Interest Rate.

4.06 Performance by Lender. In the event of any Cefault, or in the event any action or
proceeding is instituted which materially affects, or threatens to marerially affect, Lender’s mterest
in the Mortgaged Property, Lender may, but need not, make any payvinent or perform any act on
Borrower’s behalf in any form and manner deemed expedient by Lender, and Lender may, but need
not, make full or partial payments of principal or interest on prior encumbsznces. if any; purchase,
discharge, compromise or settle any tax lien or other prior or junior lien or title ot claim thereof;
redeem from any tax sale or forfeiture affecting the Mortgaged Property; or coptest any, tax or
assessment thereon. All monies paid for any of the purposes authorized herein and ali ¢xpenses paid
orincurred in connection therewith, including without limitation reasonable attorneys’ fees andcourt
costs, and any other monies advanced by Lender to protect the Mortgaged Property and the lien of
this Mortgage, shall be so much additional indebtedness secured hereby, and shall become
immediately due and payable by Borrower to Lender without notice and with interest thereon at the
Default Interest Rate from the date an advance is made to and including the date the same 1‘s paid.
The action or inaction of Lender shall never be construed to be waiver of any right accruing to
Lender by reason of any default by Borrower. Lender shall not incur any personal liability because
of anything it may do or omit to do hereunder, nor shall any acts of Lender act as a waiver of
Lender’s right to accelerate the maturity of the indebtedness secured by this Mortgage or to ﬂroceed
to foreclose this Mortgage.
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4.07 Right of Possession. In any case in which, under the provisions of this Mqrtgage
Lender has a right to institute foreclosure proceedings, whether or not the entire prmcnpal sum
secured hereby becomes immediately due and payable as aforesaid, or whether before or a‘fter the
institution of proceedings to foreclose the lien hereof or before or after sale thereunder, Borrower
shall, forthwith upon demand of Lender, surrender to Lender, and Lender shall be entitled|to take
actual possession of, the Mortgaged Property or any part thereof, personally or by its a‘gent or
attorneys, and Lender, in its discretion, may enter upon and take and maintain possession of all or
any part of the Mortgaged Property, together with all documents, books, records, papcrs and
accounts of Borrower or the then owner of the Mortgaged Property relating thereto, and may exclude
Borrower, such owner and any agents and servants thereof wholly therefrom and may, as attorney-in-
fact or agertof Borrower or such owner, or in its own name as Lender and under the powers], herein
granted:

(a) hold, operate, manage and control alf or any part of the Mortgaged Pjropcny
and conduct the'br:siness, if any, thereof, either personally or by its agents, with full power
to use such measurzs, whether legal or equitable, as in its discretion may be deemed proper
or necessary to enforce the payment or security of the rents, issues, deposits, profits and
avails of the Mortgaged Prorcity, including, without limitation, actions for recovery of rent,
and actions in forcible detarner,-all without notice to Borrower;

(b}  cancel or terminate 2iiy lease or sublease of all or any part of the Mortgaged
Property for any cause or on any ground that would entitle Borrower to cancel the same;

{c)  elect to disaffirm any lease or sublease of all or any part of the Mortgaged
Property made subsequent to this Mortgage or suburdinated to the lien hereof, subject to the
terms of any subordination, non-disturbance and att>riiment then in effect;

(d) extend or modify any then existing leases ! make new leases of al]1 or any
part of the Mortgaged Property, which extensions, modificativns and new leases may provide
for terms to expire, or for options to lessees to extend or renew termis to expire, beyond the
maturity date of the Loan and the issuance of a deed or deeds to a parchaser or puthasers
at a foreclosure sale, it being understood and agreed that any such leascs, aad the options or
other such provisions to be contained therein, shall be binding upon Borrav.cr; all f)ersons
whose interests in the Mortgaged Property are subject to the lien hereof and the pu}rchaser
or purchasers at any foreclosure sale, notwithstanding any redemption from salc, cischarge
of the indebtedness secured hereby, satisfaction of any foreclosure decree or issuance of any
certificate of sale or deed to any such purchaser; and

(e}  make all necessary or proper repairs, decoration, renewals, replacements
alterations, additions, betterments and improvements in connection with the Mortgaged
Property as may seem judicious to Lender, to insure and reinsure the Mortgaged Property
and all risks incidental to Lender’s possession, operation and management thereof; and to
receive all rents, issues, deposits, profits and avails therefrom.

CHIN\g4121.1 - 30 -




UNOFFICIAL COPY

\
i‘.
|
I
|
|
o
i




UNOFFICIAL COPY

10743468

Without limiting the generality of the foregoing, Lender shall have all right, power, authonty and
duties as provided in the IMF Law. Nothing herein contained shall be construed as consltltutmg
Lender as Mortgagee in possession in the absence of the actual taking of possession of the Premises.

4.08 Priority of Payments. Any rents, issues, deposits, profits and avails of the Property
received by Lender after taking possession of all or any part of the Mortgaged Property, or pursuant
to any assignment thereof to Lender under the provisions of this Mortgage shall be applied in
payment of or on account of the following, in such order as Lender or, in case of a receivership, as
the court, may in its sole and absolute discretion determine:

s

(@) operating expenses of the Mortgaged Property (including, without limitation,
reasonapie compensation to Lender, any receiver of the Mortgaged Property, any agent or
agents to-waom management of the Mortgaged Property has been delegated, and- also
including lease)commissions and other compensation for and expenses of seeking and
procuring tenarnts and entering into leases, establishing claims for damages, if aﬁy, and
paying premiume i insurance hereinabove authorized);

(b)  taxes, special-assessments, water and sewer charges now due or tl}at may
hereafter become due on the Martgaged Property, or that may become a lien thereon prior
to the lien of this Mortgage;

(©) any and all repairs, decoraung, renewals, replacements, alterations, adgitions,
betterments and improvements of the Motigaged Property (including, without limitation, the
cost, from time to time, of installing or repiacing any personal property therein,jand of
placing the Mortgaged Property in such condition-a2 will, in the judgment of Lender or any
receiver thereof, make it readily rentable or salable).

(d)  anyindebtedness secured by this Mortgage or-any deficiency that may result
from any foreclosure sale pursuant hereto; and

(e) any remaining funds to Borrower or its successors or assigns, as their interests
and rights may appear.

4.09 Appointment of Receiver. Upon or at any time after the filing of any complaint to
foreclose the lien of this Mortgage, the court may appoint upon petition of Lender, and ‘at p‘ender’s
sole option, areceiver of the Mortgaged Property pursuant to the Illinois Mortgage Forec]osure Law,
as amended (Illinois Compiled Statutes 735 ILCS 5/15-1001, et. seq.) (the “IMF Law”) Such
appointment may be made either before or after sale, without notice; without regard to the solvenc:y
or insolvency, at the time of application for such receiver, of the person or persons, if any, liable for
the payment of the indebtedness secured hereby; without regard to the value of the Mortgaged
Property at such time and whether or not the same is then occupied as a homestead; w1th0ut bond
being required of the applicant; and Lender hereunder or any employee or agent thereof may be
appointed as such receiver. Such receiver shall have all powers and duties prescribed by the IMF
Law, including the power to take possession, control and care of the Mortgaged Property, and to
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collect all rents, issues, deposits, profits and avails thereof during the pendency of such foreclosure
suit and apply all funds received toward the indebtedness secured by this Mortgage, and in the event
of a sale and a deficiency where Borrower has not waived its statutory rights of redemption; during
the full statutory period of redemption, as well as during any further times when Borrower of its
devisees, legatees, administrators, legal representatives, successors or assigns, except ]for the
intervention of such receiver, would be entitled to collect such rents, issues, deposits, profits and
avails, and shall have all other powers that may be necessary or useful in such cases| for the
protection, possession, control, management and operation of the Mortgaged Property during the
whole of any such period. To the extent permitted by law, such receiver may extend or modify any
then existing leases and make new leases of the Mortgaged Property or any part thereof, which
extensions, modifications and new leases may provide for terms to expire, or for options tq lessees
to extend or rénaw terms to expire, beyond the maturity date of the Loan, it being understood and
agreed that any suzii leases, and the options or other such provisions to be contained therein, shall
be binding upon Boriawver and all persons whose interests in the Mortgaged Property are subject to
the lien hereof, and upon.ine purchaser or purchasers at any such foreclosure sale, notwithstanding
any redemption from sale;discharge of indebtedness, satisfaction of foreclosure decree or issuance
of certificate of sale or deed (o ury purchaser.

4.10 Foreclosure Sale. T the event of any foreclosure sale of the Mortgaged Property,
the same may be sold in one or more parcels. Lender may be the purchaser at any foreclosure sale
of the Mortgaged Property or any part thercst.

4.11 Application of Proceeds. The proceeds of any foreclosure sale of the Mortgaged
Property, or any part thereof, shall be distributed and applied in the following order of priority: (a)
on account of all costs and expenses incident to the foreclosure proceedings, including all such items
as are mentioned in Paragraphs 4.05 and 4.06 hereof; (b) al sther items that, under the tern‘qs of this
Mortgage, constitute secured indebtedness additional to that evidznced by the Note, with interest
thereon at the Default Interest Rate; (c) all principal and intetesi together with any prepayment
charge, remaining unpaid under the Note, in the order of priority speciiied by Lender in its sole and
absolute discretion; and (d) the balance, if any, to Borrower or its successors or assigns,| as their
interests and rights may appear.

4.12  Application of Deposits. In the event of any Default, Lender xzy.-at its option,
without being required to do so, apply any monies or securities that constitute deposits made to or
held by Lender or any depositary pursuant to any of the provisions of this Mortgage toward bayment
of any of Borrower’s obligations under the Note, this Mortgage or any of the other Loan Dojcuments
in such order and manner as Lender may elect in its sole and absolute discretion. When the
indebtedness secured hereby has been fully paid, any remaining deposits shall be paid to Borrower
or to the then owner or owners of the Mortgaged Property. Such deposits are hereby pl(]adged as
additional security for the prompt payment of the indebtedness evidenced by the Note and any other
indebtedness secured hereby and shall be held to be applied irrevocably by such depositary for the
purposes for which made hereunder and shall not be subject to the direction or control of Borrower.
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413 Indemnification. Borrower will indemnify and hold Lender harmless from and
against any and all liabilities, obligations, claims, damages, penalties, causes of action, costs and
expenses (including, without limitation, reasonable attorneys’ fees, expenses and court costs)
incurred by or asserted against Lender by reason of (a) the ownership of the Mortgaged Property
or any interest therein or receipt of any rents, issues, proceeds or profits therefrom,; (b) any accident,
injury to or death of persons, or loss of or damage to property occurring in, on or about the Premises
or any part thereof or on the adjoining sidewalks, curbs, adjacent parking areas or streets; (c) any use,
non-use or condition in, on or about the Premises or any part thereof or on the adjoining sidewalks,
curbs, adjacent parking areas or streets; (d) any failure on the part of Borrower to perform or comply
with any of the terms of this Mortgage; or (e) performance of any labor or services or the furpishing
of any mateziali or other property in respect of the Premises or any part thereof. Any amounts owed
to Lender by reaszn of this Paragraph 4.13 shall constitute additional indebtedness which is secured
by this Mortgage-a+id shall become immediately due and payable upon demand therefor, and shall
bear interest at the Detéult Interest Rate from the date such loss or damage is sustained by Lender
unti paid. The obligations of Borrower under this Paragraph 4.13 shall survive any termination
or satisfaction of this Mortgage. The foregoing indemnification shall not apply to any liability which
results from the gross negligence evwilful misconduct of Lender or any of Lender’s agents or arises
following the date Lender takes posscssion of the Premises.

414 Waiver of Right of Redeinption and Other Rights. To the full extent permitted
by law, Borrower agrees that it will not at ary time or in any manner whatsoever take any advantage
of any stay, exemption or extension law or any so called “Moratorium Law” now or at aﬁy time
hereafter in force, nor take any advantage of anyiaw now or hereafter in force providing‘for the
valuation or appraisement of the Mortgaged Property, ot any part thereof, prior to any sale thereof
to be made pursuant to any provisions herein contained, e¢ 50 any decree, judgment or order of any
court of competent jurisdiction; or after such sale claim or exercise any rights under any statute now |
or hereafter in force to redeem the property so sold, or any part tiereof, or relating to the marshaling |
thereof, upon foreclosure sale or other enforcement hereof. To flie-full extent permitted by law,

Borrower hereby expressly waives any and all rights it may have to reguii that the Premi ses‘bc sold
as separate tracts or units in the event of foreclosure. To the full extent'pzrmitted by law, Borrower
hereby expressly waives any and all rights of redemption under the IMF Lavs, on its own behalf, on
behalf of all persons claiming or having an interest (direct or indirect) by, through o” under Bcin*rowcr
and on behalf of each and every person acquiring any interest in or title to the Preinises sub‘sequent
to the date hereof, it being the intent hereof that any and all such rights of redemption of Borrower
and such other persons, are and shall be deemed to be hereby waived to the full extent p=irnitted by
applicable law. To the full extent permitted by law, Borrower agrees that it will not, by invoking
or utilizing any applicable law or laws or otherwise, hinder, delay or impede the exercise‘ of any
right, power or remedy herein or otherwise granted or delegated to Lender, but will permit the
exercise of every such right, power and remedy as though no such law or laws have been or will have
been made or enacted. To the full extent permitted by law, Borrower hereby agrees that no action
for the enforcement of the lien or any provision hereof shall be subject to any defense whicl‘l would
not be good and valid in an action at law upon the Note. Borrower acknowledges that the Premises
do not constitute agricultural real estate as defined in Section 5/15-1201 of the IMF Law or
residential real estate as defined in Section 5/15-1219 of the IMF Law.
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MISCELLANEOUS

5.01 Notices. Any notice that Lender or Borrower may desire or be required to giv‘e to the
other hereunder shall be deemed given (i) upon receipt when delivered or if sent by nationally
recognized overnight air courier, or (ii) two (2) business days after being deposited in theUnited
States certified mail, return receipt requested, properly addressed to the party, at the address of such
party set forth below, or at such other address, as the party to whom notice is to be gi\Len has
specified by notice hereunder to the party seeking to give such notice:

To the Borrower: 2665 North Halsted LLC
G800 N. North Branch
Chicago, IHinois 60622

with a copy to: Warren C. Laski, Esq.
1438 West Altgeld
Chicago, Illinois 60614
To Lender: Builders Bank
225 North LaSalle Street

Chicago, Hlinois 60601
Atertion: Michael C. Winter

with a copy to: Duane M¢rms LLP
227 West Meuroe Street
Suite 3400
Chicago, Illinois 00606
Attention: Daniel Kebn, Esq.

Except as otherwise specifically required herein, notice of the exercise of any right-or-Gntion granted
to Lender by this Mortgage is not required to be given.

502 Time of Essence. It is specifically agreed that time is of the essence of this
Mortgage.

5.03 Covenants Run with Land. All of the covenants of this Mortgage shall run with the
land constituting the Premises.

5.04  Governing Law; Litigation. The place of the location of the Mortgaged Property
being the State of Illinois, this Mortgage shall be construed and enforced according to the laws of
that State. To the extent that this Mortgage may operate as a security agreement under the Uniform
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Commercial Code, Lender shall have all rights and remedies conferred therein for the bencfit of a
secured party, as such term is defined therein. TO THE MAXIMUM EXTENT PERMITTED BY
LAW, BORROWER HEREBY AGREES THAT ALL ACTIONS OR PROCEEDINGS ARISING
IN CONNECTION WITH THIS MORTGAGE SHALL BE TRIED AND DETERMINED|ONLY
IN THE STATE OR FEDERAL COURT LOCATED IN THE COUNTY OF COOK, STATE OF
ILLINOIS. TO THE MAXIMUM EXTENT PERMITTED BY LAW, BORROWER I—[EREBY
EXPRESSLY WAIVES ANY RIGHT IT MAY HAVE TO ASSERT THE DOCT RI\IE OF
FORUM NON CONVENIENS OR TO OBJECT TO VENUE TO THE EXTENT ANY
PROCEEDING IS BROUGHT IN ACCORDANCE WITH THIS PARAGRAPH 5.04.

5.05°_Rights and Remedies Cumulative. All rights and remedies set forth in this
Mortgage are cumulative, and the holder of the Note and of every other obligation secured hereby
may recover judgrient hereon, issue execution therefor, and resort to every other right or remedy
available at law or 1n canity, without first exhausting and without affecting or impairing the security
of any right or remedy-affrded hereby.

5.06 Severability. (f ary provision of this Mortgage or any paragraph, sentence, clause,
phrase or word, or the application fliereof, is held invalid in any circumstance, the validity of the
remainder of this Mortgage shall be-censtrued as if such invalid part were never included herein.

5.07 Non-Waiver. Unless expres:iy providedin this Mortgage tothe contrary, no consent

or waiver, whether express or implicd, by any iriteizsted party referred to herein to or of any breach

. or default by any other interested party referred to fierein regarding the performance by such party
of any obligations contained herein shall be deemed a consent to or waiver of the party of any
obligations contained herein or shall be deemed a consert 9 or waiver of the performance by such
party of any other obligations hereunder or the performanc:by any other interested party fefeﬂed
to herein of the same, or of any other, obligations hereunder.

5.08 Headings. The headings of sections and paragraphs in this Mortgage|are for
convenience or reference only and shall not be construed in any way to liniit or define the content,
scope or intent of the provisions hereof.

509 Grammar. As used in this Mortgage, the singular shall include the plural, and
masculine, feminine and neuter pronouns shall be fully interchangeable, where e context SO
requires. Whenever the words “including”, “include” or includes” are used in this Mortz,age thcy
should be interpreted in a non-exclusive manner as though the words “, without limitation,”
immediately followed the same.

5.10 Successors and Assigns. This Mortgage and all provisions hereof shall be binding
upon Borrower, its successors, assigns, legal representatives and all other persons or entities
claiming under or through Borrower, and the word “Borrower,” when used herein, shall ingludc all
such persons and entities and any others liable for the payment of the indebtedness secured hereby
or any part thercof, whether or not they have executed the Note or this Mortgage. The word
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“Lender,” when used herein, shall include Lender’s successors, assigns and legal representatives,
including all other holders, from time to time, of the Note.

5.11 No Joint Venture. Borrower and Lender acknowledge and agree that under no
circumstances shall Lender be deemed to be a partner or joint venturer with Borrower, mc‘ludmg,
without limitation, by virtue of its becoming a mortgagee in possession or exercising any of its rights

pursuant to this Mortgage or pursuant to any of the other Loan Documents, or otherwise. J
|

5.12 Additional Fees.

a) Borrower agrees to pay on demand all of the out-of-pocket costs and expenses
of Lender (including, without limitation, the reasonable fees and out-of-pocket expejnses of
Lender’scounsel) in connection with the preparation, negotiation, execution and deli1 very of
the Note, this"Mortgage, any of the other Loan Documents and all other instruments or
documents providzd for herein or delivered or to be delivered hereunder or in connection
herewith.

(b)  Thereasonablccosts and expenses which Lender incurs in any manner or way
with respect to the following.shall be part of the indebtedness secured hereby, payable by
Borrower on demand if at any -z after the date of this Mortgage Lender: (i) employs
counsel for advice or other representasion (A) with respect to the amendment or enforcement
of the Note, this Mortgage or any of the ottier Loan Documents, (B) to represent Lender in
any work-out or any type of restructuring 0¥ ttie Loan, or any litigation, contest, dispx‘ue, suit
or proceeding or to commence, defend or in‘ervene or to take any other action in or with
respect to any litigation, contest, dispute, suit 0. proceeding (whether instituted‘by the
Lender, Borrower or any other person or entity) in ény way or respect relating to the Note,
this Mortgage, any of the other Loan Documents, Borrawer’s affairs or any collateral
securing the indebtedness secured hereby or (C) to enforceany of the rights of LendFr with
respect to Borrower; and/or (ii) seeks to enforce or enforces any of the rights and remedies
of Lender with respect to Borrower. Without limiting the generclity of the foregoing, such
expenses, costs, charges and fees include: reasonable fees, costs ard expenses of attorneys,
accountants and consultants; court costs and expenses; court reporter fees, costs and
expenses; fong distance telephone charges; telegram and telecopier charges, and expenses
for travel, lodging and food.

5,13 Compliance with the Illinois Mortgage Foreclosure Law.

(a) In the event that any provision in this Mortgage shall be inconsistent with any
provisions of the IMF Law, the provision of the IMF Law shall take precedence over the
provisions of this Mortgage, but shall not invalidate or render unenforceable any other
provision of this Mortgage that can be construed in a manner consistent with the IMF Law.
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(b)  Borrower and Lender shall have the benefit of all of the provisions of the IMF
Law, including all amendments thereto which may become effective from time to t]I']ﬂe after
the date hereof. In the event any provision of the IMF Law which is specifically referred to
herein may be repealed, Lender shall have the benefit of such provision as most recently
existing prior to such repeal, as though the same were incorporated herein by express
reference.

(c)  Ifany provision of this Mortgage shall grant to Lender any rights or remedies
upon default of Borrower which are more limited than the rights that would other};vise be
vested in Lender under the IMF Law in the absence of said provision, Lender shall be vested
with«he rights granted in the IMF Law to the full extent permitted by law.

(&)~ Without limiting the generality of the foregoing, all expenses incurred by
Lender to thicextent reimbursable under any provisions of the IMF Law, whether i?cuned
before or after any'decree or judgment of foreclosure shall be added to the indebtedness
hereby secured or by the judgment of foreclosure.

5.14 Recapture. To the exient Lender receives any payment by or on behalf of Borrower,
which payment or any part therecf. is- subsequently invalidated, declared to be fraudu‘lent or
preferential, set aside or required to be renaid to Borrower or its respective estate, trustee, receiver,
custodian or any other party under any tankruptcy law, state or federal law, common jlaw or
equitable cause, then to the extent of such pavment or repayment, the obligation or part {hcrcof
which has been paid, reduced or satisfied by the wnount so repaid shall be reinstated by the amount
so repaid and shall be included within the indebteancss hereby secured as of the date such initial
payment, reduction or satisfaction occurred.

5.15 No Lien Management Agreements. Borrower shzll include a “no lien” prov151on
in any property management agreement hereafter entered into by Borrawer with a property manager
for the Mortgaged Property, whereby the property manager waives 2nd releases any and all
mechanics’ lien rights that the property manager, or anyone claiming through or under the property
manager, may have pursuant to 770 ILCS 60/1. Such property managemen? agreement contammg
such “no lien” provision or a short form thereof shall, at Lender’s request, te recorded with the
Recorder of Deeds of Cook County, Illinois, as appropriate.

516 Deed in Trust. If title to the Mortgaged Property or any part thereoi 15 now or
hereafter becomes vested in a trustee, any prohibition or restriction contained herein agai{nst the
creation of any lien on the Mortgaged Property shall be construed as a similar prohlbmon or
restriction against the creation of any lien on or security interest in the beneficial interest ?f such
trust.

3.17 JURY WAIVER. TO THEMAXIMUM EXTENT PERMITTEDBY LAW, EACH
OFBORROWER AND LENDER HEREBY EXPRESSLY WAIVES ANY RIGHT TO TRIAL BY
JURY OF ANY ACTION, CAUSE OF ACTION, CLAIM, DEMAND, OR PROCEEDING
ARISING UNDER OR WITH RESPECT TO THIS MORTGAGE, OR IN ANY |WAY
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CONNECTED WITH, RELATED TO, OR INCIDENTAL TO THE DEALINGS OF BORROWER
AND LENDER WITHRESPECT TO THIS MORTGAGE, OR THE TRANSACTIONS RELATED
HERETO, IN EACH CASE WHETHER NOW EXISTING OR HEREAFTER ARISING AND
WHETHER SOUNDING IN CONTRACT, TORT, OR OTHERWISE. TO THE MAXIMUM
EXTENT PERMITTED BY LAW, EACH OF BORROWER AND LENDER HEREBY AGREES
THAT ANY SUCH ACTION, CAUSE OF ACTION, CLAIM, DEMAND OR PROCEEDING
SHALL BEDECIDED BY A COURT TRIAL WITHOUT AJURY AND THAT BORROWER OR
LENDER MAY FILE A COPY OF THIS MORTGAGE WITH ANY COURT OR QTHER
TRIBUNAL AS WRITTEN EVIDENCE OF THE CONSENT OF EACH OF BORROWER AND
LENDER TO THE WAIVER OF ITS RIGHT TO TRIAL BY JURY.

IN WITIVESS WHEREOQF, Borrower has executed this Mortgage as of the date and year
first above writter..

2665 NORTH HALSTED LLC, an Illinois limited
liability company

By:  JDL Development Interests, LLC, an I]linois
limited liability company, its manageri

B 1
Tts: ) |
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STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

I, _{ pocven C Lasld |, a Notary Public in and for said County, in the State

aforesaid, DO HERERY CERTIFY that _ Yawmes D).\ elhiag o , personally

known to me to be th L Development Interests, an Illinois Iinited liability company, the
manager, of 2665 NORTH HALSTED LLC, an Illinois limited liability company, and the same
person whose name is subscribed to the foregoing instrument, appeared before me this day in'person
and acknow!tdyed that he/she has signed and delivered the said instrument as his free and voluntary
act as aforesaid in his capacity as manager of the company, for the uses and purposes therein set
forth.

GIVEN under riy fand and notarial seal this. 3ot day of July, 2001
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