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. MORTGAGU, SECURITY AGREEMENT
AND ASSIGNMENT - OF RENTS AND LEASES ] (}

J-THIS MORTGAGE, SECURITY AG}EEMENT AND- ASSIGNMENT OF RENTS {{gl/

AND LEASES (this "Mortgage") is maderas of this 30 day of July,

2001, by NEW EVERGREEN SEDGWICK L.P.; an Illinois limited
Dartnershlp ("Mortgagor"), in favor of thie  ILLINOIS HOUSING
DEVELOPMENT AUTHORITY ("Mortgagee"), a bodypolitic and corpcrate

- established pursuant to the Illinois Housihg Development Act, 20
ILCS 3805/1 et seqg., as.amended from time to‘tume (the "Act"),

whose principal office is 401 North Michigan Avéiue, Suite 900,
Chicago, Illinois 60611,

A - ‘W.ITNESS"*ETH:

.WHEREAS, Mortgagor helds t1t1e to certain real estate (ldcated .
at and commonly known as 414 and 424 W. Goethe, 424 W. Sullivan,
1300 and 1310 N. Sedgwick, Chicage, Illinois, as described on
Exhibit A attached to and made a part of this Mortgage, and all.
easeménts and similar rights and privileges appurtenant to and in
favor of such real estate,(the real estate, easements, rights and

. privileges are collectively referred to in this Mortgage as the

"Real Estate"), free and clear of any and all liens, encumbrances
and charges of any kind;”exceptVOniy'the matters set forth in the
title policy (the "Title Policy") issued to and approved by
Mortgagee (ﬂPérmitted'ExceptiOns"); the Real Estate and the
improvements to-be_constructed\en it are referred to in this
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 liability, company, is the general partner of Borrower (the T

“certaln Loan Agreement dated as of the date hereof pursuant to.
'whlch Mo:tcagee ‘has agreed to make a mortgage loan to Mortgagor.

—Hundred Nlnet, -Two Thousand -Cne Hundred Forty Eight:and No/lOO

4constructlon and nermanent financing of the Development to

. governing the Risk ‘Sharing Program codified at '24:CFR Part 266,

'UNOFFICIAL COPY
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Mortgage as the "Development;" and
N ve = ‘ e |
WHEREAS}'Nen=Evergreen Sedgwick, L.L.C., .an Illinois llmlted
'”General.Partner") and

WHEREAS Mortgagee and Mortgagor have entered into that

(the "Loan”} in- the maxrmum prlnc1pal amount of Four: Mllllon Four
Dollars {$4,497 »148.00) for the: purpose. of -the acqulsltlon N

provide affordabl“ nousrng for low and. Very low "income e
households, as- set forchr 1n the Regulatory Agreement (as‘defined
below) cand N . i - :

'”WHEREAS the Loan is to br 1nsured by the Unlted States

-Department of Housrng and Urban Development ("Mortgage .
.Insurance")p actlng through the Federal Housing Comm1551oner

("HUD") ‘under. the Risk Sharlng Prco_ﬁm established by Mortgagee‘

“and conducted pursuant to the terms JF that certaln Rigk Sharlng-

Agreement dated June 20, 19947 betweer: Mortgagee and "HUD (the_
"Risk: Sharlng Program")a-and is subject to the regulatlons '

as..amended and supplemented from t1me to time ithe
"Regulatlons") R

3

'WHEREAS' contemporaneously w1th the execution azd dellvery
of thls Mortgage, Mortgagor has executed and delivered to."

“10810350 .

f . Mortgagee 1ts Mortgage ‘Note (together w1th any renewals,

modlflcatlons, extenslons, amendments and - replacements thal ,

"Note") of even date herewith, as ev1dence of 1ts 1ndebtedness to
Mortgagee in the prlnc1pal sum of. FOUR MILLION "FOUR. HUNDRED

NINETY TWO THOUSAND ONE HUNDRED FORTY EIGHT AND NO/lOO DOLLARS S
(54, 492 148.00), or sso- much: ‘of that ,sum, as Mortgagee may o T
hereafter advance upon the Loan to Mortgagor, with 1nterest at -

‘the rates-and payable at ‘the tlmes and in- the manner as - spec1f1ed
~in the- Note and L "}; N -

' WHEREAS the Loan. is ev1denced secured'and governed by;
'among other thlngs “{a)- the- Condltlonal Commitment Letter from
JMortgagee to or for the beneflt of Mortgagor dated July 23 2001
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(the ﬂGommitment")? (b) the Loan Agreement (c) the Note, (d) this

i_ Mortgage,_(e) the Regulatory Agreement of even date herewith

~executed by Mortgagor and Mortgagee (the "Regulatory Agreement")

(e) the Env1ronmental Indemnlty executed by Mortgagor and General
‘Partner, as indemnitor, and delivered to Mortgagee, as 1ndemn1tee
{the "Env1ronmental Indemnity"), (£f)° those certain Uniform

.Commercral Code flnanc1ng statements executed by Mortgagor for

.the benefit of Mortgagee (the "UCC's"), (g).that certain
Assignment of Contracts, Llcenses and Permits of even ‘date
herewith, executed by Mortgagor, as a331gnor, in favor of

-Mortgagee, as oSSlgnee,ﬁthe "Collateral Assignment of Contracts")
‘and (h) that cestain Guaranty of Completion of even date
s herewith, executed by Allison. Davis. (the- "Guarantor"),

guaranteelng the completlon of the construction of the

' Development (the ”Guarancy") ‘This Mortgage, the Commltment the

Loan Agreement, the Note, the. Regulatory Agreement; the

._Env1ronmental Indemnlty,_tle UCCS, the Collateral A551gnment of

Contracts; the Guaranty and (a_Y other documents executed by
Mortgagor that evldence ‘'govera or ‘secure the Loan are sometimes .-

‘collectlvely referred to in thlc Mortgage as the "Loan
" Documents;" theLoan Documents are _incorporated in this Mortgage

by thls reference

NOW‘ THEREFORE to secure the payment of (i) the Loan,

' 1nterest on, it and other sums in strict aceordance with the
-terms, provisions and llmltatlons of this Mortgage and the Note,

and Mortdgagor's performence of the agreements conteined on this
Mertgage and the other'Loan Documents; (ii) any -other

_indebtedneSS of Mortgagor to Mortgagee now or hereafler owing,
‘howsoever ‘incurred, evidenced or otherwise secured, (i1ii).any

future advances of any, indebtedness evidenced or to be evidenced
by the Note and (1v) ‘any renewals and extensions of any ofl-the

“indebtedness secured by this Mortgage (collectively sometimes

referred to in thls Mortgage as the "Secured Indebtedness"),

- . Mortgager MORTGAGES AND WARRANTS TO MORTGAGEE its successors and
r a551gns, the Development

?OGETHER WITH (1) all improvements, easements, rights of
Loway, gores' of land, streets, ways, alleys, passages, sewer
. rights, waters, water courses, water rights and powers, and all
"estates, rlghts,'tltles, interests, privileges, liberties,
tenements, heredltaments .and appurtenances whatsoever, 'in any way
belonglng, relatlng or appertalnrng to the Development or that

10810350
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‘whether now: owned or: hereafter acqulred by Mortgagor and the
‘reversion and revers1ons, remainder’ and remaindersy rents, issuesﬁr
: and profits: oﬁ,iand all. the estate, rlghts, tltle, ‘interest, .
._property,-possess;on claim and. demand whatsoever,‘at law as well
‘as in equity,.ofﬁMortgagor of, in and to them; . e ,

-iSecured 1'flcebtedness,

, any and all ledsies of unlts and other” space, Af any, in the
?Qpayable,under, and guarantles of them
“deflned in Paragraph 5. E_n leof) -and all proceeds pald for’ damage J;,

'done to! the collateral desc11)€d under thls Mortgage or to the -
3Development’*' e B . e

. hereafter owned’ by Mortgagor ‘wherever -located, or-building
»materlals and supplles dellvered £o- and stored -upoa: the Real

'UNOFFICIAL COPY
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hereafter shall 1n any way. belong, relate or appertain to it,

i

~(11) all rents from the Development to;be_applied'against

4
9

(111) Ll rlghts tltle and 1nterest of Mortgagor in and to

Development (the reases") and all securlty for, all moniés °

':---_,..

1',(1v) any monies’ on 4ep051t as Tax and Insurance Dep051ts_(as

(v ) all rlght tltle and interest of Mortgagor in any:

“’Replacement Reserve Account Inltlal Oﬂeratlng Def1c1t Reserve, .
‘Residual~- Recelpts, Res1dual Recelpts ‘AcCount or Development Funds

(all as’ deflned in the Regulatory Agreement‘

. .
z-‘ - - _~ . . . r

(v1)’all fixtures and artlcles of persoral property now or. -

Estate for which, while not.owned by Mortgagor Mortgacor is
1ndebted and formlng a part of or‘used, or 1ntended Lo ke used,
in connection 'with the Development or its operatlon, 1rclud1ng,
but not- llmlted to; any and all air :conditioners, -antennae,
appllances, apparatus' awnings; basins, bathtuﬁs, bldets,
boilers, bookcases cablnets, carpets, -coolers, curtains,
dehumldlflers,_dlsposal doors, drapes dryers, ‘ducts, dynamos,
elevators, englnes, equlpment_ escalators, fans; fittings, floor

10810350

© coverings, furnaces, furnlshlngs furnlture hardware, heaters, -
. humidifiers, 1ceboxes, 1nc1nerators, llght fixtures, lightingf”
'-machlnery, motors, ovens, plpes, plumblng, pumps radiators, ,
- ranges,’ recreatlonal fac1llt1es refrlgerators, screens, securlty

systems, : shades, shelv1ng, 51nks, sprlnklers stokers, stoves,
t01lets, ventllators, wall coverings; washers, windows, window
coverlngs ‘erlng, and all renewals;or,replacementS~of or
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" articles in substitntion for them, whether -or not they are or

shall be attached to the Real .Estate or the Development in any
‘manner. .All of such property owned or used by Mortgagor in
connectlon with. the. Development and placed on the Development
shall, so far as permitted by law, be deemed to be fixtures, a
part of the realty and security for the Secured Indebtedness; tc
_the extent that any of such articles constltute goods (as said
_term ‘is used in the Illinois Uniform Commercial Code {the
“Code“)), this instrument shall constitute- a security agreement,

‘creatlng a’gecurity interest in such goods, .as collateral, in

Mortgagee -asansecured party from Mortgagor as Debtor, all in
accordance-witli the Code as more particularly set forth in this

Mortgage; and

‘(vii)‘all proceeds’of the items -set forth in-subparagraphs

(1-vi) 1mmed1ately above
this Mortgage,

condemnatlon proceedlngs or tne taking of the Development or any.

“portion of it,

subject’ to the provisions set forth in

lncludlng, without limitation, all judgments,
awards of damages and settlements hereafter made resultlng from’

under the power ¢f eminent domaln, any proceeds of
any pollc1es of 1nsurance maintaired with respect to the
Development or proceeds of any sale,“option or contract to sell

" the Development or-any portion of it. Mortgagor authorizes,

directs .and empowers. Mortgagee, at Mortyages's option, on behalf
of Mortgagor or the - sucoessors or assigns of Mortgagor, to
adjust, compromlse,_clalm collect and receive such proceeds, to
give proper receipts and acqulttances for them, . and, after
deducting all costs and expenses of collection, teo apply the net
proceeds as a credit'upon'any porticn, as .selected by HMortgagee,
of the Securéd Indebtedness, notw1thstand1ng the fact tonut it may
not then be due and payable or is otherw1se adequately gecured.

TO HAVE AND TO HOLD the Development with the aforementioned

bulldlngs,'lmprovements,

f;xtures, appurtenances, - apparatus,

equipment and personal property, arid with all the rights and
pr1v1leges in connection w1th them, to Mortgagee, its successors

and ass;gns forever,

for the ‘uses set.forth in this Mortgage,

free from all rlghts and,beneflts under the homestead exemption
and valuation laws of ary state,.which rights and benefits
Mortgagor releases. and waives to the extent not prohlblted by

applicable law.

" PROVIDED,

NEVERTHELESS,

.that if Mcrtgager pays in full when

10810350
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.1Mortgagor, then” thls Mortgage and the estate, right and interest
cof Mortgagee in the Development shall cease and become v01d and..
~of no effect B -

-Wincorporated'ii_and made a part of thlS Mortgage

'cOvenants. Mortgagor -shall (a) pay when due the Secured '

or entities to whori such funds are- furnlshed anad {(11) ‘whether
: certaln condltlons must- be satlsfled before. Mortgaqce is actually

of its judgment that they are needed .to complete the . Devr WOpment
; or to protect Mortgagees securlty are to be deemed ObllgALOIY

"UNOFFICIAL COPY |
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due the Secured Indebtedness and duly, - completely and tlmely _
performs and’ observes all of the ‘terms, provisions: and agreements
in this Mortgage and the Note ‘to be: performed and ‘observed by the.

5HHMORTGAGORZFURTgEszGREEs-AsuEOLLows: : N
N U (U . : ;" . et - . . - L

L éggorporation of Recitals" The fore901ng rec1tals are

2.. Indebtedpess, Covenants-and Future“Advances,

P
“

,a. s Pé?meﬁ* 3f'indebtedness and Performance of

Indebtedness and (b}~ duly, completely and punctually perform and

observe- all of the terms, p: 01*51ons, condltlons, and agreements
“on’ Mortgagors part ‘£o. be’ perrormed or observed as, provrded in
_the Note, thlS Mortgage and all of the other Loan Documents

b: Obllgatory Advances. Tt 1is. spec1f1cally

'understood and agreed that all funds fvrulshed by Mortgagee and.

used in performance of the obllgatlons of M“rtgagor under this
Mortgage shall be . deemed advanced by Mortgages ‘undér an
obllgatlon to do so regardless of (1) “the 1dent"ty of the persons

obllgated to do go. Funds advanced by Mortgagee in che exerc1se

10810350~

advances under this. Mortgage and are-to be- ‘added’ to “the tocel

‘:1ndebtedness evrdenced by‘the Note: and.secured by the Mortgage.

- c.'; Adjustment of ‘Loan' Afiount .. If HUDm in its sole
dlscretlon, elects at any.time to reduce the amount .of Mortgage

" Insurance appllcable to the Loan, Mortgagor shall pay. to,

Mortgageef_w1th1n five (5) days after wrltten notice, from'

fMortgagee,'the amount ‘of- the outstandlng pr1nc1pa1 balance of the
‘Loan, ifvany, 4in excess of the ‘amgunt insured by Mortgage
'Insurance (the'"Adjustment Amount")“ 'If such reduction occurs at
“a time when the proceeds of the Loan have not been fully
rdlsbursed the amount of: any pendlng advance shall be adjusted 80
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" "Mortgagor understands and agrees that Mortgagee is-making the "

__permanentlf financing the Development The Development is to be

. used to provide at least seventy eight (78) income restricted

- units (as set farth in Paragraph 5.c) of the Regulatory -

.. Agreement) in accerdance with the provisions of the Risk Sharing
Program and Mortgagee's statutory purpose, ‘as set forth in the
Act, and ‘the Developiapi shall continue to be used exclusively

- permit non- resrdentlal use of ‘the Development greater or

‘(ordinary wear and tear excepted) free from waste, (CcV mause to

 UNOFFICIAL COPY
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that the sum of such pending'advance and all advances previously
made shall not.'exceed the amount of Mortgage Insurance as
adjusted or reduced by HUD

3. 5Add1tidnal Agreements of Mortgagorlf - N

' alr Purpose of Loan, Slngle Asset Mortgagor.

Loan-to Mortgagor for the purpose of acquiring, constructing and

for such purposes’ for tha xerm 6f the Loan. Mortgagor shall not

different than that approved b\ Mortgagee as of the date of this
Mertgage. Mortgagor further agrees that it shall be a single

'asset'mortgagor the only interest'in real estate to which the

Mortgagor shall hold legal title chall be the Development, and

. Mortgagor® shall not be the fee owner-cf any.other real estate,

and shall not hold the.benef1c1al interest in any land trust.

4

b. Malntenance, Repalr and Manocgeuent of Development.

Mortgagor shall (a) promptly repair, restore, replace or rebuild

any portion of ‘the Development that may become d‘naged or be
destroyed; {(b) after rehabilitation of. the Develophent, keep the
Development and all portlons of it in good condition and repair

be paid ‘all- operatlng costs of the Development; (d) promptly
complete the construction of the Development in accordance(with
the terms and conditions of the'Loan Agreement; (e) comply in all
material respects with all federal, state and local laws
affecting the Development; (f) refraln from any action and

Fd

10510350

'promptly correct any condition that could increase the risk of

fire or other hazard to the Development or any portion of it; (g)
comply with all restrlctlons and covenants of record with respect
to the Development:-and. its use,-.and obsérve and comply with any
conditions and. requirements necessary to preserve and extend any
and all rights, licenses; pérmits (including; without limitation,
zoning variances,‘specialAexceptions and noncenforming uses),
privi}eges,’franchisés.and concessions that'ere applicable to the
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.Development or its use and occupancy, (h) cause the Development
to be managed-in a- competent and professlonal manner by a -
‘management agent approved by. Mortgagee; "and (1) pay, when due, as
ﬁprov1ded in thlS Mortgage :any 1ndebtedness that may be secured
“by a: llen or charge on. the Development 1nclud1ng other liens’

approved as Permltted Exceptrons and. exhlblt to the Mortgagee

1satlsfactory ev1dence «of full payment of it* w1th1n five (5)

busrness days after such payment Without the: prior writtén -

consent #E Mortgagee, Mortgagor shall not cause, suffer or permlti .
cany (A)° alceratlons of ‘the Development or;.the Plans and -

Spe01f1cat1on (as. deflned in‘the Loan Agreement) except as
reguired or per mrtted €6 be: ‘made by- and pursuant to the termg of

. the Loan® Agreemen ; (B) change in the intended. use or, occupancy
of the- Developmen-, 1nclud1ng, w1thout llmltatlon any change -

- that could increase dnvitrisk. of ‘fire or other hazard (C)
'unlawful use: of, or'nulsan\e to exrst upon,,the Development {D)

grant of any easements, llcenses, covenants,'restrlctlons,

- conditions, or declaratlons ‘ot 1se agalnst the’ Development other
. than as a multlfamlly hou51ng development contalnlng seventy—
''éight (78) income, restrlcted unlts (as’ set forth in Paragraph

5(c) of the Regulatory Agreement) or'(E) actlon or om1s51on that

will result -in the waste or. dlmlnutllr 1n valué of the

Development, or any ‘portion of 1t or it will 1mpa1r

,Mortgagees securlty under this Mortgage 0 V*rtgagor shall not’
- seek -or” cause - any zoning reclass1f1catlon witli respect to the
‘Development without Mortgagees prior wrltten consent, which
,consent may be w1thheld for any -reason 'in Mortgagees sole
;dlscretlon ' :

5&:-y Act and. Reéulatlons. Mortgagor | agrees s at. all

.tlmes its acts regardlng the Development shall be in confo*mance

with the Act, . the rules promulgated under the; Act (the "RULLS”)

“and the regulatlons, pollc1es and procedures of Mortgagee ‘and-
‘any applicable: amendments to them, and the- Hou51ng and Communlty
jDevelopment Act of 1992, as’ amended -and’ the . Regulatlons

. Mortgagor agrees ‘that . 1f there is a confllct between  the

Regulatlons and (i) the Rules; (i i).-the Loan Documents or (111)
any reguirements of the RlSk Sharlng Program the Regulatlons '
shall control ' R :

Cdl - Representatlons,‘Warranties, and Agreements.

_ Mortgagor agrees, warrants and’ represents to Mortgagee as
follows ' - ’

10510350
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{1} Mortgagor now/has and hereafter shall maintain the
standing,'capacity; right, power and lawful authority to own.
the Development, to carry on the business of and operate the

evelopment to enter.into, execute and dellver the Loan
Documents to Mortgagee, to encumber the Development to
Mortgagee as prOV1ded in this Mortgage: and in .the Loan

. Documents and to perform all of Mortgagors obligations- and
“consunmate all of - the transactions described in or

contemrlated byﬂthe Loan Documents. .

(ii) (\The execdtion,and.delivery-of, and performance by

AMortgagor unzZer, this Mortgage and the other -Liocan Documents

does not and-will not constitute a violation of any, federal
state or "local iavo ‘and does not and will not confllct with

;- or result.in.a-defeuli, breach or acceleratlon of any |
., - obligation arising, existing -or created by or under any

agreement,, instrument, (document, mortgage, deed, trust-deed,
note, judgment order award. decree or other-restriction to

‘which Mortgagor or.anyspart'of the Development, is a party,

or by which Mortgagor'or any ‘oL the Development is bound, or
any law or regulatory: prov1sron mffecting Mortgagor or any -

"‘part of the Development

-(ii;)* The various«data and informafion relating to the
‘Development and its operation and busine€ss. General Partner
.and Mortgagor,. including, w1thout limitatics, the,

Construction Budget (as defined in the:loan Agreement) ,
f1nanc1al statements, bobks and records and operating

-statements prev1ously and ﬁrom time to.time hereatter

delivered by or for Mortgagor to Mortgagee pursuant <o the

' Loan Agreement or otherw1se, are and shall be correct,
~complete and accurate in all materlal respects as of the

date so dellvered

(1v) Mortgagor and General Partner have-timely filed,
and at all times hereafter shall continue. to timely file,

" all fedéral, state and’ other ‘governmental ~tax and similar .

returns that they are required.by any and all laws te file

with respect to-Mortgagor, .General Partner and the

DeVeIopment and its‘operation and business; all taxes and
other sums' that are shown to be due and payable under such

returns as. of the date this Mortgage have been fully pald

10510350
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_ and for such’ future returns, shall be fully pald when due
.ﬂ'and payable N - - :

a ior in equity or before=any governmental instrumentality“or
fagency now pendlng or, td”the:best'of”Mortgagofs'knowledge

“ aftér due and dlllgent‘inquiry, thieatened against L
fﬁMortgagor General Partner, any of thelr respectlve assets o
7'or rhe Development y : ' ‘ o

- times hereafter sHall maintain; adequate propertles,
_rlghts and: g“«ernmental and’ other- permlts -certificates,'
- of. ‘the Development as presently conducted on or as ot
.‘:-represented to, Mortgadte by Mortgagor in the Commitment; and
' none of- ‘the foregoing contains or shall contain any term oT:

"condition materlally burdensome ‘or materlally dlfferent than -

. operatlng a gimilar bus1ness

“-,Development is, and shall remain 'in, compliance'with all

- Development is; and’ shall be,_ln compllance with all other ,
~laws, rules, ordlnances and regulatlons, 1nclud1ng, but not -
.ullmlted to, bulldlng, zonlng, health _safety, OSHA, fire and
;env1ronmental laws and all covenants ahd:restrictions of -
'frecord affectlng the Development Ane all material. respects
_‘”1n addltlon the Development is not” in.a'flood risk or flood
"plaln area or ina federally de51gnated flood hazard area
“other- than an area de51gnated as Zone C .an area: of mlnlmal

¢
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’.(vl There are ‘no .suits, . actions. Or proceedings at law

w
S

(v Mortgagor nowﬂposSesses and -holds, and at all
1nterests 1n propertles, leases; llcenses, franchlses,

consents and appr*fals to conduct and operate the. bu81ness

those possesséd or held by other partles conductlng or,

. u
I

- ‘L " '
(v11)' No default or breach nas . occurred and at’ all

tlmes hereafter no default or. brea;n w*ll o¢cur under any
agreement instrument or document for bo*rowed money by
which-either Mortgagor or the Development are or will-be
bound or - obllgated that: has not or w1ll noe: be cured within

‘... + 'thé time spec1f1ed for 1ts cure:

(Viii) The location,_existehce‘and use: of dliof the”

applicable federal . state and lotal laws, and the L

> 10810350 -
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wrltlng prlor to the date of thls Mortgage, the Leases are,

o and at all times hereafter shall remain, genuine and in all -
'resoects what they purport to be, free of set-offs by

tenants or defaults by the landlord, and all of the Leases
are valld ‘and enforceable in’ accordance w1th their terms.

" Except as prev1ously disclosed to and approved 'in writing by

Mortgagee, no payments under .the Leases have, been made or
are permitted to ‘be made more than thlrty (3Q) days in
advance. The landlord and, to the best knowledge of

Mortagadnr. after dué and diligent inquiry, all. of the tenants

have tne capac1ty to contract under the Leages: The:-Leases

_described on- the rent roll heretofore delivered by Mortgagor

to Mortgagee‘and certlfled by Mortgagor as of the date of
this Mortgage(the "Rent Roll") are the only agreements .

permitting the OGecupancy of any portion of the Development.

C(x) Except as. a'pressly set forth in the Rent Roll:
(A). there are no rights of renewal, extension, cancellatlonr
termlnatlon or modificatisn, optlons to lease or purchase,

' rlghts of refusal to lease (or'purchase or rental concessions.
-in effect under -any of -the Leases or with regard to the

Development; '(B) the landlord Gnder the Leases is not
requlred to perform any leasehold improvements that have not

 been completed and paid for in full and. the .landlord under
~ the Leases is not obligated to make ahy contributions to the

tenants under the Leases‘ﬁor leasehold iarrovements,
renovations or alternations that have not bsan paid in full;
and (C) no tenant under any Lease is entitled(to any
‘abatement or set-off against the rent payable unider such
Lease :

{xi) The: Loan, the interest payable under the NJte and
interest rate on the Note together with any and all fees,
.charges -and ‘other payments under this Mortgage, the Note and

"+ all other of the Loan. Documents, are not in violation of any

appllcable statutes, Case law, rules, regulations,
ordinances or other governmental . requlrements, 1nc1ud1ng,

'w1thout llmltatlon appllcable usury laws

*

-(xii), The'Development shall be managed and operated at

~all times by Mortgadgor or a maﬁagementicompany.approved in

writing by Mortgagee. ' Mortgagor shall have no right to
terminate any contract with any management company without

11
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- fmlsconduct ‘of Mortgagee. .” Upon- demand by Mortga;ee,

'1nsurance premiums for ‘the. Development in. a tlmely manner, .
T as 'rcv1ded in' the. Note and " the Regulatory Agreement .and

; :'Ul\_,,!oFiF ICIAL COPY

v

FHA Progect No 071—98021LYHA

flrst obtalnlng the prlor wrltten approval of Mortgagee,
except as prov1ded 1n the management agreement approved by
Mortgagee “ - :

(xiii) Mortgagor shall'(‘) take all actlons w1th1n its
control to& keep.in place the. Mortgage Insurance provided by
HUD. under the Rlsk Sharlng Program, (B) .pay. the mortgage

(C) déliver to Mortgagee such certifications and 1nformatlonl?-
" as may jefe requlred under the Regulatlons

{x1v) Mcrtgagor shall 1ndemn1fy and hold Mortgagee .
harmless, to-ihe full extent allowed by law, from and =
agalnst any and “z)1" damages losses,.costs and expenses,. '
1nclud1ng,_but not dinited“to; ‘reasonable attorneys fees,f
costs and expenses 1acurred by ‘reason of or arlslng from or-. -

‘on account ‘of or in cornectlon with (A) any ¢laims for.

brokerage comm1551ons ot flnders fees ar1S1ng ‘out of
Mortgagors conduct or. alleced conduct or (B) - any. suit. or

’ proceedlng, threatened filead J- pendlng,-ln or to which

Mortgagee is or may become or ma* have to become a party by

- reason of or arising out of or on arcount of or in . W

connectlon with 'the, Secured Indebtednest, the Development or
any of’ the Loan Documents, however, crtqagor ishall not be
required to elther indemnify or hold Mort gee harmless. for
any damages losses, costs or expenses “of hur,gagee'
resultlng solely. from the gross negllgence or willful

Mortgagor shall also defend Mortgagee 1n a matter sit forth -
.above. with counsel either selected by Mortgagee or proposed
by Mortgagor and approved -in wrltlng by Mortgagee

(xv) Any and all 1mprovements, flxtures, equ1pment and -
fac1llt1es compr1s1ng ‘the’ Development are,. and at all tlmes
hereafter Mortgagor: shall malntaln them; 'in good operating

110810350

condltlon and, repalr, subject o reasonable weay and tear.

"*. . :‘f‘-'

¥,

Tkvi) Mortgagor w1ll prov1de or cause  -to be prov1ded
such. 1nformatlon concernlng the Development 'the financial
condltlon of the Development Mortgagor, General Partner and
the Guarantor as Mortgagee or .HUD may reguest from tlme to
tlme, whlch is normally avallable to such parties,

“ 12
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‘1nclud1ng, .but not limited to, the information set forth in
the Loan- Agreement

T xvii): Without limiting the eéffect of. any of the
-foregoing, the covenants, representatlons, and warranties
set forth ' in this Mortgage shall be continuing and shall

" remain true and correct until ‘the lien of this Mortgage is-
released

4, . TLi=ns.

Ca. gzohibition., Subject,to the.provisions of
Paragraph 9 hereof, Mortgagor .shall 'not, -without the prior

written consent of’the Mortgagee,,create ‘or suffer or permit any

encumbrances on the: Dﬁv*lopment exceptlng only.(a)" liens

,securlng the Secured Ind4bledness, (b) the lien of real estate

taxes and assessments not- due and payable and (c) the Permltted
Exceptlons S : '

b. Contest -of Mechanic's Lien Clalms.

.Notwmthstandlng the foregoing prohltﬂtlon against liens,
. Mortgagor, or any party. obllgated toMortgagor to do so, may in
- good faith and w1th,reasonable diligence contest the validity or

amount -of anY‘mechanics lien and defer “its.payment and discharge
of any such mechadics\lien during the pendency: of such contest,
so long as: (i) such contest-has the effect of ‘preventing the
sale or forfeiture of the-Development_or any pax. of or interest
in it, to.satisfy such mechanics lien; (ii) within)ten (10) days

~after Mortgagor.has notice of the‘filinggof such mechanic’'s lien,

Mortgagor has notified Mortgagee in writing of Mortgagor's
intention to'conteSt,'or to cause another party to contesc, it;
and (111} Mortgagor ﬁas‘obtained a title insurance endorsenment
over such mechanic’s lien insuring Mortgagee agalnst loss or
damage in connectlon with it.

' 5.". Taxesy Liens, Insurance--Coverage, Premiums and

‘Deposits.. -

a. " p: zgeﬁt Mortgagor shall (i) pay or cause to be
pald when due, and before any penalty attaches, all general and
spec1al taxes, assessments, water charges, sewer "charges, and

-other fees, .taxes, charges and .assessments of .every kind and

"

13
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'nature whatsoever 1ev1ed or assessed .against the Development or
‘any part: of or ‘any 1nterest in it, or any, obligation or

1nstrument secured by this: Mortgage ,and all 1nstallments of such

fees, charges, taxes and assessments (collectlvely, "Taxes"),

whether -or not- assessed agalnst Mortgagor Mortgagor'shall
furnish.to Mortgagee paid receipts ‘evidencing’ payment in full of °

‘such Taxes w1thout demand or. further request on’ or before the
~date they are due, and (i) dlscharge any claim or lien relatlng
“to-such . Taxes upon the. Development Nothing in thlS sectlon

shall requ re Mortgagor £to pay any- income, franchlse, or exc1se
tax: 1mposed acon the - Mortgagee, excepting any such’ tax which- may

- be levied agarrs» such income expressly as and for a specrflc:-

substltute, in wncle or in part “for Taxes, and then only in an

idamount computed as1f the Mortgagee derlved no income from any .
‘source, other than 1t* l:terest under thlS Mortgage

%
v - N
-..4!‘

b Contest. Jaltgagor may, 1n good faith and Wlth

.reasonable dlllgence conteCt or,cause to. be contested the
valldlty or amount of any Taxes,‘nrov1ded that T !

4Xi) such contest shall nrve the effect’ of preventlng
“the codllection of, .the Taxes so castested and the sale or
;forfelture of the Development ‘or’ 4Ary part’ of or interest in
it, to satlsfy such taxes,l. L. S (
(11) 1Mortgagor has notlfled Mortgaq\e 1n wrltlng of
'-1ts 1ntentlon to contest such Taxes, Or to *“lse them to be
:-contested before any Tax has been 1ncreased b} any
'1nterest penaltles or costs’; and'f
A (131) Mortgagor has’ depos1ted -or ‘caused to bé .
. deposited, .with. either (a) the title insurance company - chat
~has issuéd the Titfle Pollcy (the "Title Company"}, or (b)
4Mortgagee, at “such place as Mortgagee may from time to time.
“in - wrltlng de81gnate, avsum of money, ‘bond,. letter of credit
or. other securlty that,&when added to the monies or other
'securlty, if. any, deposlted w1th the Title Company or
] Mortgageé, i suff1c1ent in Mortgagees judgment to” pay 1in
“full. such contested Taxes; and all. penaltles and”interest -
. that mlght become due ‘on them, Mortgagor shall keep on
: dep051t an- amount suff1c1ent in Mortgagees judgment to
payy 1n full such contested Taxes,- 1ncreas1ng such amount to
cover addltlonal penaltles and 1nterest whenever, in

=

. B . ),'. f_ y t \’ i
- o -, . e -t
1.4. - . R ] ;
i e . R . feo
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" FHA Project No. 071-98021-YHA
,:Mortgagees judgment; such-increase is advisable.

It Mortgagor falls to prosecute such contest with- reasonable
dlllgence or fails to maintain sufficient funds on deposit as
prov1ded in this: Paragraph 5.B, Mortgagee may, at its option and
without .prior notice to Mortgagor, apply the monies so deposited
and liquidate any securltles deposited w1th_Mortgagee or the
Title Company in payment of,. or on account of, such Taxes, or any
portion 4f )them then unpaid, including all penalties and

~interest. /T£ the amount of the money and any such security so

dep081ted 1s rlsuff1c1ent for the payment .in full of such Taxes,
together with all penaltles and interest on them, Mortgagor shall

.1mmed1ately, upon cdemand by Mortgagee, elther (1) deposit with

Mortgagee - a sum that, when added to other funds then on deposit
for the same purpose,-is sufficient to make such payment “in full;

- or_ (ii)- if.Mortgagee has applied funds on deposit on account of

such Taxes, restore such deposit to an amount satisfactory to
Mortgagee. Provided that na Default - (as deflned in Paragraph 11
hereof)-occurs or then exists) Mortgagee shall, if so.requested
in writing by Mortgagor, after final’ disposition of such contest
and upon Mortgagor’s delivery to Mortgagee of an off1c1al bill
for such Taxes, apply or cause to be rpolled the money so

* deposited in full payment. of such Taxes or that part of them then

unpaid, together with all penaltles and intcrest. If any of the
funds depOSlted with Mortgagee or the Title Campany remain after

Cfull and complete resolutlon of such contest and. the payment of

such Taxes, penalties and interest, and any- cos of Mortgagee or
the Tltle Company incurred-in connection w1th sucb Taxés, such
remalnlng funds shall be returned 'to Mortgagor if no/Default
occurs or then exists.

: c. Change in Tax Laws. If, by the laws of the(Uaited
States .of America, or of any state or municipality having
jurisdiction over Mortgagee, Mcrtgagor or the Development, any
tax is imposed or becomes due in respect of the issuance of the

) Note or the recording of this Mortgage or any of the other Loan
- Documents, Mortgagor. shall pay such tax in.the manner required by

such law. If any law, statute, rule, regulation, order or court
decree has the effect of (i) imposing upon Mortgagee the payment
of the whole or any part of the taxes required to be paid by the

Mortgagor or (ii) changing in any way the laws relating to the

taxation of mortgages or debts secured by mortgages or the

i interest of Mortgagee in the Development, or the manner of

15
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_and in- any such. event Mortgagor upon demand by Mortgagee, shall

'unlawful,,the Secured Indebtedness shall be due and payable
'_w1th1n thlrty (3 ) days after wrltten demand by Mortgagee to
'Mortgago-,a : T :

, Development agclust such perlls and hazards, and in such amounts
.“and with- such limits, "as Mortgagee may from time to, time requlre,
51nclud1ng,_w1thout llmltatlon, comprehen51ve public llablllty,_'

UNOFFICIAL COPY
_};;p FHAPIOJectvNo h071 98021 YHA
collectlon.of tares, 'S0 as to- affect this Mortgage,_the Secured

Indebtedness Mortgagee or any of the other. Loan DoCuments; then

éither pay such taxes or -reimburse Mortgagee for them on demand
However, if Mortgagee. determlnes .in Mortgagees reasonable
judgment sthat such payment or: relmbursement by Mortgagor 1s

*ldﬁ' Insurance Coverage Mortgagor shall 1nsure the ”. A

hazard, bullders risiy rent loss, bu51ness 1nterruptlon “steam

~boiler; machlnery and: flgod insurance {1f ‘applicable) ; Mortgagor
,shall continuously maintata such. 1nsurance pollc1es, to the’
fextent such "insurance pOllCl?; are, in Mortgagees judgment
’reasonably appllcable to the: cqaracter ‘of the Development

Mortgagee may, at any time ‘upon: vrltten notice to Mortgagor,

. requlre ‘that ‘Mortgagor procure sub:t;tutes for any and all of

~ such lnsurance“po11c1es, such other ¢ addltlonal 1nsurance

k'pollc1es, in such amounts,’ and carrled In.such companles, ‘ag’ are B ”;.;”
.reasonably acceptable to- Mortgagee and whiclirare customarily '

' maintained on similar types. of property in. tba‘same geographlc‘

- e e b=

. - s B L
g e o e e L -

e mm i L oo

such 1nsurance companles, as are satlsfactory to Mortgagee All
Insurance. pollc1es insuring. agalnst casualty, rent loss and

“area. If Mortgagor fails to. procure such acceptable substltutes

within five.(5) bu81ness days after Mortgagees written demand
Mortgagee may procure substltutes 1tself and all fees, costs and
expenses lncurred by Mortgagee in; connection. such prbcurement

~shall be paid, upon demand, - by 'Mortgagor, together with interest

on such payments,at the.Default Rate. . v

L8 A
f&u

Lol et Insurance P011C1es.i All insurance pOllClES shall
conform to ‘the standards set’ forth in this Mortgage and the Loan
Agreement and shall be- in such form and amounts, ‘and written by

10810350

bu81ness lnterruptlon and other approprlate p011C1es shall . ..

: lnclude non- contrlbutlng mortgage endorsements in favor of and

with loss payable. to Mortgagee, as - 1ts 1nterest may appear as the

iholder ‘of ‘this Mortgage,'as well as standard waiver of
:subrogatlon endorsements "All of such insurance policies shall
,*prov1de that the coverage shall not be ‘terminated or: materlally

S
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modified without thirty -(30) days' advance written notice to

' Mortgagee and shall provide that all claims shall be paid to ‘
Mortgagee. Mortgagor shall deliver all 1nsurance policies (or e
certified copies of them), premiums prepaid, for a minimum term of '

- one (l) year from. their date, to Mortgagee and, ‘in case of -

| insurance pollc1es about to expire, Mortgagor shall dellver

. renewal- or replacement»pollcles not less than thirty (30) days .

' prior to. thelr date of expiration, "exclusive of any grace period

+ -provided in the- pollcy or by law. The requirements of the -

-preceding sentence shall apply to any separate pollc1es of

' insurance takern out by Mortgagor concurrent in form; or

contributing ir ihe eVent of loss, with the prev1ously mentloned
+  insurance pollc1e,. :

o - . U E, Depbsmt?»for Taxes and Insurance Premiums. To
agsure the payment of Taxes’ and premlums for. 1nsurance policies
l as and when they become due and payable: ‘

(1) On or befor= the Closing Date, Owner shall
dep081t with IHDA the® ‘sum cf . One Hundred Ten ‘Thousand and
No/100 Dollars ($110,000. 00} ‘for payment of real estate.

_taxes on the Development for the yzdr 2001 (payable in 2002)

“or 'such other ‘amount as may be satisfactory to IHDA, and

, Twenty Thousand and No/100 Dollars ($20,000.00) for payment
-of insurance ‘policies for the year 2002, or such other
amount as may-be satisfactory to IHDA, (w¢llectively, the

" "Tax'and Insurance Deposit"), which IHDA shall deposit in
the Tax and Insurance Reserve Account (as defined in the

Ny Regulatory Agreement).  .Beginning,on the first 41%) day of

| “the second (2™) full calendar month after the Closiig Date

o (as defined in 'the Commitment), Mortgagor shall depdsit with

‘Mortgagee, as the Tax and Insurance, on the first busikhess
day of each and every month.for each calendar year, monthly
payments in an amount sufficient such that at the end of the
calendar year there w1ll be in the Tax and Insurance Reserve
Account.an amount equal to five-twelfths (5/12'") of one
hundred five percent’ {105%) of the estimated real estate tax

; .bill for the Development for that calendar year, or such

: other amount as IHDA shall determine, in its reasonable

‘ . discretion, plus -eleven-twelfths 1/12“m)vof one hundred

li five percent (105%) of the estimated insurance bill for that

‘ calendar year. Mortgagor shall promptly, upon the demand of

Motrtgageé, make additional Tax and Insurance Deposits as

e e iy = e =
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~of Mortgagee to reguire, or fallure «of ;Mortgagor to make,

. Tax and Insurance Dep081ts in prev1ous months, (b)-
'.underestlmatlon of the amounts of. Taxes, insurance premiums.
"or both of them, (&) the partlcular due dates ‘and amounts of
”Taxes, 1nsurancelprem1ums or both: of them or (d) '

‘this Mortgage Tax ‘and . Insurance Dep081ts may be commlngled
.witilnether funds of Mortgagee within’ Mortgagees FHA Insured
'DeveIOtment Reserve Account

_ Mortgagee of /fa ):the bills for the Taxes, will pay them out
.. of the. -Tax and - Insurance Reserve Account, provided that the’
? Tax- and ‘Insurance erOSltS are suff1c1ent ‘to pay such
'3amounts, and (b) ‘the receipted bills: for the 1nsurance.
premiums, w1ll relmburse Mortgagor for such payments made by

: necessary to make up the def1c1enty

M e e e oa

“by Mortgagee, and shall not be subject to the dlrectlal .OY

. ;Mortgage to the contrary, Mortgagee, or - its SuUCCessors and
. assigns, shall not be llable for. any, failure to apply the
'Tax and Insurance Deposits unless. Mortgagor, while no
.5Defau1t exists,, has requested Mortgagee in wrltlng to apply
Vsuch Tax and Inisurance. Depos1ts ‘on hand to the _payment of ™
' 'the Taxes,'accompanled by the bllls for such Taxes. ‘

UNOFFICIAL COPY
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Mortgagee may. from tlme to time requ1re due to'(a) failure .

appllcatlon of the Tax and .Insurarce Deposits pursuant to - ° ”ﬂ_';{f

\I,)‘ Mortgagee, upon the presentatlon to .

Mortgagor . If the amount of the Tax and, Insurance. Dep081ts
on ‘hand is not suff1c1ent to oay or- relmburse all of the
Taxes when they become due, then Mcrtgagor shall pay to
Mortgagee,'w1th1n five, (5 ) . davs after demand the amount '

'(iii) Upon the occurrence cr a Default Mortgagee
may, at 1ts optlon w1thout belng reqn*r‘d so to do, apply
any funds in the Tax and Insurance Reserve Account on hand

. to any of. the Secured Indebtedness, in suckjorder and manner
. -.as Mortgagee may elect.’ All funds in the Tax and Insurance

Reserve Account are: pledged as’ addltlonal securrty for the‘

‘.Secured Indebtedness (and for such- purpose, Mprtgrvur grants . '+

to Mortgagee a security interest in them), 'and shall be held

\

control of Mortgagor

-

(1v) Notw1thstand1ng anythlng contained in thlS_

10510350
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.of loss or damage by £ire“or other casualty, Mortgagor is
policies that insure against such risks, subject to the approval

*of Mortgagee If at the tirme, of loss or damage there exists a
Default, or a default that! ‘with the passage of any appllcable

" shall, within' ten (10) days fellowing written demand of

. the sum of Twenty-Five Thousand and No/100 -Dollars ($25,000.00),
“then Mortgagor shall obtain the written consent of Mortgagee to

UNOFFICIAL COPY
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for the benefit of and Mortgagee, its successors and assigns
and the holders of the indebtedness for.the payment of which
this Mortgage is. pledged as: securlty No prov151on of this
Mortgage shall be ‘construed- as creatlng in any party other.

_ than Mortgagor Mortgagee, its successors-and’ assigns, and
‘such holders any. rights. in and to funds in the. Tax and .
Insurance Reserve Account or any rights to. have funds in the
Tax and Insurance Reserve Account applied to payment of the.
Taxes and 1nsurance premlums Mortgagee shall have no-
obligation or duty to any third party to collect Tax and
Insuranze Dep031ts

g. Agplication of Proceeds of Insurance. In the case

authorized to.settle-and adjust any claim' under insurance

cure oOr grace period,: would become, a Default, Mortgagee is

‘authorized to settle and ad]ust anyv. claim under insurance

policies that insure: ‘against ' such risks. Mortgagee is authorized

to collect and issue.a receipt for any such.insurance money.

Such insurance proceeds shail bé held by Mortgagee-and shall be
used to pay directly or relmburse Mortgag07 for the cost of the

‘rebuilding - of bulldlngs or 1mprovements on the Development.

Whether or not such insurance proceeds are' adeduste for such
purpose, the Development shall be restored, repaired or rebullt

- by Mortgagor so as to be of at least equal value ard
" substantially the same character as prior to such danage.or

destruction If the estimated or actual cost of completron
exceeds the amount . of the insurance proceeds available, Mortgagor

Mcrtgagee, dep051t with Mortgagee in cash the amount of such
estimated excess. cost. If the -cost of rebu11d1ng, repairing or
restorlng the. Development can reasonably be expected to ‘exceed

10510350

the plans and spec1f1catlons of ‘such work before such work is
begun.  In any ‘case where the insurance proceeds are made
available for repairing and rebuilding, such proceeds shall be
disbursed in the manner and under the conditions that Mortgagee
may réquire, provided'Mortgagee is furnished with (i}
satisfactory evidence of the‘estimated cost of completion of such

19
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wbrk'and (”') archltects certlflcates walvers of llen

] the amounts olsbursed 1n connectlon w1th such work are frée and

fclear of- mechanlcs lien or other lien clalms, other than those. L
‘f ontested 'in accordance with thlS Mortgage.. No payment made: =~ . U
vprlor to the ‘final completlon of the work performed shall exceed

',1nsurance proceedo after payment of costs of rebulldlng,
3repa1r1ng or restorlrzl the: Development shall ‘at the: optlon of
.'Mortgagee "be applleo toward the Secured Indebtedness or be pald’ :

”i,;UNOFFrClAL. COPY

contractors and subcontractors sSworn ‘statements and other-
evidence of cost and payments ‘so that Mortgagee can verlfy that

nlnety percent (90%) of the value of the,work’ performed from time

to time,s and at all tlmes, the undlsbursed balance of 'such . o
proceeds_ reMalnlng in the hands of Mortgagee shall be at 1east g o
suff1c1ent tp ‘ray for, the cost.of completlon ofthe work, free I
and clear of anv liens.. Any surplus that may: ‘remain -out of~ the o

to any party entltled to it, w1thout 1nterest JAny addltlonal
monies advanced by*MortgageF to Mortgagor for the repalrlng,.
rebulldlng or. restorlng of thf Development shall be added’ to, the ~

_Secured Indebtedness and shall bP secured by thls Mortgage :

i

R - Condemnation and Eminentvvamain.:i.ﬁ.

E

L Mortgagor shall give Mortgagee 1mneu1ate notlce of thei :
actual or threatened commencement of . .any cendemnation or eminent

'domaln proceedings- ("Proceedlngs") affectrnzl all or any part of

the Development and shall dellver to Mortgagee zopies of any and
all papers served 1n connectlon w1th any such Proccedlngs )

-+ zMortgagor’ further agrees: to make execute .and deliver to
3Mortgagee at any time upon request free, clear and discharged
;0f any encumbrance of any: klnd whatsoever any and -all/ further

. assignments- and other 1nstruments deemed necessary by Mortgagee

‘for the purpose of. valldly and: suff1c1ently assigning all awards =
A(lnd1v1dua11y,‘"Award") and other compensatlon previously. and. - g;
~hereafter made .to Mortgagor for. any taking, either permanent or -
‘- temporary, ‘under any- ‘such Proceedlng «.If any portion of or. - S S
interest in the -Development is taken by condemnation or’ emlnent ' E;

‘|;3doma1n elther temporarlly or- permanently, and the remalnlng
" portion of, the Development is not, in the. judgment of Mortgagee,

a complete economic unit having substantlally equlvalent value to

fthe Development as-it.existed- prior to the taking, -then, at the

optlon of Mortgagee ‘the entire Secured: Indebtedness shall
1mmed1ate1y become due .and - payable “If, . in. Mortgagees judgment,
any temporary or partlal taklng of the Development or any

20 il
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interest in it, leaves the Development as a complete economic

unit haVing substantially equivalent value to the Development as

it existed prior to the -taking, then the Award shall be applied
in the same order and manner as insurance proceeds.

LT, ~ Prepayment.

For a peraod of ten- (10} years from the first (1%) day
of -‘the firet. (1%)- full calendar month after the date of the

- final dlsbaraement of the Loan ‘proceeds (the "Commencement of
: Amortlzatlon Jcte") -the Loan 'shall not be prepayable in whole or

in part. Therecr er, the Loan shall be prepayable in whole but
not in part Provi ided that- Mortgagor -meets all requlrements of

. Section. 8.1 of the Act and the Rules, upon written notice from °
‘Mortgagor to Mortgaget blxty (60) 'days in advance of the proposed

prepayment date. In‘the event of any prepayment, Mortgagor shall

- comply w1th Section. 8. l oL the Act and the Rules and shall pay

the aggregate of

. a. all accrued hut unpald interest, MIP and
Serv1c1ng Feeg, all Defaﬂr_ Interest (as defined in the
,Note):(lf any) . and all”late fees: (1f any) ;

R ‘b the principal amount of-the Loan remaining
cdnpaid; :
c. all 1nterest to accrue on theBonds (as

" defined in-the Commltment) attrlbutable to the
Development ‘from the date of prepayment to tke date of
the . redemptlon of such Bonds,r :

. d. ' all costs and expenses of IHDA'in conn®ction
w1th the redemptlon of the Bonds attributable to the
Development and :

ve; all other amounts’ due and payable under the
fNote and the Loan Documents.

8. Mortgagee%aperformance-of’Mortgagor@ Obligations.

- If a Default'oocurs or exists, Mortgagee, either before or

after acceleration of the Secured Indebtedness or the foreclosure
of the lien of this Mortgage, and during the period of

21
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'iNortgagee ' Mortgagee may, but shall not be requlred to, rent,
‘onerate, and manage: the Development and pay’ operatlng costs and

,,connectlon with the- Development so that ‘the Development is-
*operatlonal and usable for its, 1ntended purposes All such

" monies pasi By Mortgagee, and all expenses pald or 1ncurred by
ﬂMortgagee,._n"ludlng réasonable attorneys fees to. the extent

.vMortgage, or. to c;nplete constructlon furnlshlng and equlpprng

* lien Whlch may:- "be” asserted; or- (C) in- connectlon with the
'vcompletlon ‘of constructlon furnlshlng or equipping of the-

‘operating costs and expenses -of the Development may do so in

C | 'FHA Project No. 071-98021-YHA -

redemption, 1f any,,may, but 'shall not be required to make any-
payment or perform any:. act requlred of Mortgagor under this
Mortgage in any. form and manner deemed: reasonably expedient . to

expenses,dlncludlng management fees, of every kind and nature 1n

s

permltted by «arplicable..law, and other monles advanced by
Mortgagee to plotect the Development and the llen of this

of; "to rent, operate oy’ manage the Development to pay any: such
operatlng costs .and, expenses. or to keep the Development

‘operational. and ‘usable, for its intended purposes shall be S0
-much additional Secured Irdetedness, whether or not the Secured

Indebtedness,,as ‘a result ol oJCh payments, exceeds the face
amount of the Note. A1l ‘such pavrents shall become- 1mmed1ately

" due and payable on demand and shall bear interest at the Default
;Rate Inactlon ‘of- Mortgagee shHall-0&ver be. con51dered ass a - R
‘walver of any rlght accruing to it on ascount of ‘any Default ‘nor
. shall the provrslons of this Paragraph 8/ -or-any exercise by .
‘Mcrtgagee.of its rights. under this Paragrann 8.prevent any

default from constltutlng a Default. Mortgagee. in maklng any

.payment, authorlzed by thls Paragraph 8. (a) relating to. Taxes, may
.doso accordlng to any blll statement or estlma ‘e, without

inguiry into the validity" of}any tax, assessment cale,

- forfeiture, tax lien'or title or claim; (b).for the 5ufchase,
:dlscharge, compromlse or settlement of any lien, . may do_so.

without, 1nqu1ry as to-the valldlty or- amount. of any claim Ior

Development or the rental operatlon, management or payment of

such’amounts. and to such persons as Mortgagee may deem
approprlate,,subject to:'the terms and condltlons of the Loan

10510350

'Agreement Nothlng contalned in thls Mortgage shall be construed‘.
-to requlre Mortgagee to advance or expend monies for any purpose

mentioned 1n thls Paragraph 8 ,5'-; : < T

- 9. ,Security‘Agreement.
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‘ Mortgagor and. Mortgagee agree that this Mortgage shall
tonstltute a securlty agreement within the meaning of the Code
with respect to’ (i) any and all sums at:any time on dep051t for
the benefit of, or held by, Mortgagee,(whether deposited by or on
behalf of Mortgagor or anyone else) pursuant to any of the
provisions of this Mortgage and (ii) any personal property

- included in the grantlng clauses of this Mortgage that may not be

deemed to be affixed to the Development or that may not
constitute-a "fixture" within the meaning of the Code, and all

' replaoements ‘additions to ‘and .proceeds of  such property {all of
.euch propertyv, the replacements, substitutions and.additions to

it and the prodeeds of it are. sometimes collectively referred to

31n thlS Mortgage =g the “Collateral"). Mortgagor grants a

securlty 1nterest 1n and to-the Collateral to Mortgagee, and
assigns all of ‘its righcs, title and interest in it to Mortgagee
to secure’ payment of the. Secured Indebtedness To the extent
permitted by appllcable law Jand in accordance with the provisions

. set forth below, the securityv’ interests created by this Paragraph
. 8 are spec1f1cally intended to cover and include all of the

Leases and the rents due under them. including,_without
limitation, all extensicng, amendmeuts, renewals or replacement

- of them, together with all of .the righcs, title and interest of
nMortgagor as lessor under the Leases. ¢ Such rights, title and

1nterest shall 1nclude w1thout limitation,the present and
continuing right to (i) make claim for, (i1} Yring actions and
proceedlngs for the enforcement of, and (iii)l¢ellect, receive
and receipt for. -any, and all of, the rents, incoms, reVenues,
issues, profits, monies payable as damages, monies payable in

“place: of the rent, monies payable as the purchase price. of the

Development or .any part of any of the foregoing, and all<awards
and other .claims for money and other sums of money payableior

receivable under any of the Leases or with respect to the

Development and (iv) the right to do any and all things that

Mortgagor or any. lessor:is or may become entitled to do under the
Leases. All of the terms, prov151ons, conditions and agreements
contained in. this. Mortgage pertain and apply to the Collateral as

fully and. to.the same extent as to any other property comprising

the Development the following provrslons of this Paragraph 9

'shall be in addition to, and shall not: llmlt the applicability of

any other prov181on of thlS Mortgage:

a. The terms and provisions contained in this
Paragraph 9 shall, unless the context otherwise requires, have

23
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the meanings and be construed-as provided in the Code;

.- ’b.: Mortgagor (the«ﬁDebtor,"‘as that term is used in

'“jthe,Code) is and will be the true:and lawful owner of the
. Collateral, Subject to no llens, charges or encumbrances other
ﬂthan the llen of thls Mortgage and the Permltted Exceptlons

C. | The Collateral 1s to be used by Mortgagor,solely

. for busrleus purposes, _‘1_— s

oL :

-d. The Collateral w1ll bevkept at the Development

and except ‘fox obsolete Collateral w1ll not: be- removed from the

Development w1tholt the consent of Mortgagee (the "Secured

',Party "-as- that term is used' in the Code) '~ The. Collateral may be .
"'afflxed to, the Real Es ate but shall not be afflxed to any other

Lo

real estate,‘ - S

e. The only perscu or entlty presently hav1ng any

'securlty interest in the Develapr,nt and the Collateral is.

Mortgagee and the holders of othsr llens approved as Permltted
Exceptlons v ' -

P
o B

~f: -No~ flnanc1ng statement (o*her than financing L

statements (i) showing Mortgagee as the secured party, -or (ii)

wazth respect to llens or encumbrances, if. anv resultlng from the
'-_Permltted Exceptlons coverlng any of the Collatzral or any

proceeds of it) ‘is on file in any: publlc office vxcept pursuant

Lo thls Mortgage ’ Mortgagor shall _at its own cogt 'and expense,
ﬁ(ij upon- demand, ‘furnish to- Mortgagee ‘such further ihfcrmation,
‘(il) execute and dellver to- Mortgagee such financing stalements
.and other documents, in form satlsfactory to Mortgagee andi-(1i1)
~do ‘all such acts and thlngs, all -as Mortgagee may at*any thie and
from t1me to tlme request or ‘as may be necessary or approprlate;
.. in-the discretion’ of Mortgagee, to establlsh and malntaln a,

perfected securlty interést in the, Collateral as’ securlty for ‘the

"Secured Indebtedness, ‘subject- to 1o other llens ‘or’ encumbrances
except the Permltted Exceptlons Mortgagor shall pay . the cost of .
filing. or: recordlng such financing statements or other document s

and this, Mortgage inall public. offlces wherever filing or

recordlng is- deemed by Mortgagee to be: necessary or des1rable

: gl: Upon the occurrence or exrstence of a Default

”Mortgagee shall have the remedles of a secured party under the

\v

24.
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Code, including, without limitation, the right to take immediate

and exclu51ve posse351on of .the Collateral or any part of it, and
for that purpose ‘may, so far as Mortgagor can.give authority for

-such actions, with or without judicial process, enter (if this

can be done wlthout breach of the peace) upon any place where the
Collateral or any part of it may be situated and remove it
(prov1ded that' if the Collateral is affixed to real estate, such
femoval shall be- subject to the conditions stated in the Code)

_‘and Mortgagee shall be entitled to hold, malntaln, preserve and

prepare the tollateral for sale until disposed of, or may propose
to retain the Cecllateral subject to Mortgagors right of
redemption in eat_sfactlon of Mortgagor’s” -obligations, as

-provrded in the Code. Mortgagee may (i) render the Collateral

unusable without’ remcval, (3i) dispose of. the Collateral on the.

‘Development or (iii).rfquire Mortgagor to make it avallable to

Mortgagee for its possesslon at a place to be designated by

Mortgagee: that is reasonably convenient to both parties.

Mortgagee - will 'give Mortgagcr 4t least ten (10) days notice of
the time and place .of -dny public.sale of the Collateral or of the
time after which any private sale or any other intended
disposition of it is made. The reguirements of reasonable notice

shall be met 'if such notice is mailedq; bv certlfled Unlted States

mail or its equivalent, postage prepaid,/ to the address of

Mortgagor set forth in Paragraph 34 hereof at least ten (10) days

before the time of the sale-or disposition. "Mortgagee may buy

“the Collateral at any publlc sale and, if the-Csllateral is of a

type customarlly sold in a reoognlzed market or is‘of a type that
is the subject of widely dlstrlbuted standard price: quotations,
may buy : At at any prlvate sale.’ Any such sale may bz teld as
part of ‘and in conjunction w1th any. foreclosure sale of Lhe
Development; and the Development including the Collaterzl; may
be scld as one lot "if Mortgagee so elects. ‘The net'prooeede
realized upon any duch dlSpOSltlon after deduction for the

. expenses of retaklng, holdlng, preparing for sale, selling or the

like and the: legal expenses and reasonable attorneys’ fees

: ;ncurred by Mortgagee, 'shall be applied ‘against the Secured
- Indebtedness-in’such order or manner. as. Mortgagee may elect.

Mortgagee will account_to Mortgagor for any.surplus realized on
suchﬂdispoeitioqp‘and' '

'_h.'- Thls Mortgage is intended to be a financing

'statement within the purview of the Code with respect to both the

Collateral ‘and the other property descrlbed in this Mortgage that

25
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set forth in-this Mortgage This Mortgage 1is to. be filed~ for
_.record! w1th ‘the. Recorder of Deeds .of the county in ‘which' the'*

. the Loan, Mortcagee evaluated the background ‘and experlence of
"Mortgagor . in;ouning ‘and operatlng property such. as the’ ’

‘operating property such: as the Development has been ably

‘acceleratlon and foreclosure of such further encumbrance, wthh
~would force. Mortgagee to take measures and incui expenses to . ,
_ protect 1ts securlty, (111) would detract from the value of : the S
-}Development should Mortgagee come into posse851on cf it w1th the

to accept a deed in lieu of foreclosure, because a.fore alosure by
uMortgagee would Be necessary to clear the tltle to the .
‘Development SR : T - . b

FHA Proj"éct ,No'.- | 0"/'1,-98021-Y}EA'. '
are or may become flxtures relatlng to the Development ‘The - -
addresses of Mortgagor (Debtor) and, Mortgagee (Secured Party) are: -

Development ig located Mortgagor 1s the record owner of - the
Real Estate : < : :

. 1
L.

10. ;ReStrictions.onfTransfer.
b ' D " * V" . . . * : - ¢

Mortgagcr agrees that 1n determlnlng whether -OY - not to make

Development.,. founl them acceptable and. relied :anhd contlnues to
rely upon them as the- means of maintaining the-value of the

--Development that is Mortgagee's primary security for the Note.

Mortgagor is experlenced in. borrow1ng ‘money and owning and

represented by a llcensed att rney at law 1n the negotlatlon and
documentatlon of the Loan and his bargalned at arm's ' length .and-

‘without’ duress of any Xind- for all of the terms and conditions of”
~ the Loan, . 1nclud1ng this prov151on Mortgagor further: recognlzes
. that any further unpermltted f1nanc1ng placed?upon the. .

Development (1) could. dlvert funds that weuld otherw1se be used
to pay the Secured Indebtedness,:(ll) ¢ould nesult in |

intention of” selllng it and (iv) would 1mpa1r Mortgaaees rlght

el

10810350

In accordance w1th the foreg01ng and for the purposes of (A)'

.protectlng Mortgagees securlty for. the repayment ©0f the Loan

the value of. the. Development the payment of the Secured
Indebtedness and the performance of Mortgagors obllgatlons under’

“the Loan Documerits; (B) giving Mortgagee the full benefit of its
* bargain. dnd contract. with Mortgagor; and (C) keeping the
'Development free of subordlnate f1nanc1ng 11ens, other than the
‘?Permltted Exceptlons,.Mortgagor agrees that “if this Paragraph 10
ilS deemed a restralnt on allenatlon, 1t is a reasonable one, and-
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- - around" mortgage or an improvement loan on- any of the. follow1ng

|
!
I
1
|
T
!
;
;

 that Mortgagor shall not, without the prior written consent of
‘Moftgagee, create, effect, consént to,'suffer or permit any sale

‘mortgage, 'security interest or other encumbrance or alienation,

--securlty'agreements that would be, or could create, a lien, the

UNOFFICIAL COPY
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or other ‘conveyance, assignment, transfer, lien, pledge,

including,. but. not limited. to,‘the entering -into of any contract,
sale, 1nsta11ment sale or sale wunder articles of agreement, the
placement or grantlng of liens or the'placement or granting of
chattel. mortgageé conditional sales contracts, financing or:

placement ‘ox grantlng of a mortgage commonly known as a "wrap

properties, rlvh 2 or interests ‘without the' prlor written consent’
of Mortgagee (”Pratlblted Transfer")- ‘

1. the Development or any part of or interest
in it (including the ¢ale, transfer or assignment of . any
leasehold or subleaéennld 1nterest in the Development other
than leases to residentiel. tenants in the ordinary course of
‘business), excepting only sa res .or other dlSpOSltlons of
personal property 1ocated_on the Development that are
permitted undér the express teras. of this Mortgage;

‘ 2. all or any part of the general partnership
"1nterest of ‘General Partner; or

3. all or any part of the st“tt, control or
' other ownershlp 1nterest of General. Partner,

in eaoh.case_whether any such conveyance,.sale (installment or

otherwise), agsignment, transfer, lien, pledge, mortgage,
security interest, encumbrance or alienation is effected
directly, indirectly, voluntarily or.iﬁvoluntarily, by operction
of law or otherwise. The term Prohibited Transfer shall not
include (i) liens securing the Loan, (ii) the lien of current
taxes and assessments not yet due and payable, (iii) liens being
contested in:accordance with the terms of this Mortgage'and {iwv)
Leases made in the ordinary course of business, provided.that
such Leases have been made in. conformity with the Regulatory
Agreement and the form of lease has previously been approved by
Mortgagee, and’ (v} the sale of partnershlp interests in or of any

10810350

limited partner- of Mortgagor If Mortgagee consents to a

transfer that, wlthout such consent, would be a Prohibited
Transfer, as a condition to such consent, the transferee must
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‘the Loan Document s and each and every of the obllgatlons under
.documentatlon as may be reasonably requlred by Mortgagee and

-funder thrt Paragraph 10, shall .not constltute a" consent to r:,
- waiver of,Tany rlght remedy ‘or ‘power of Mortgagee upon ‘a_ " ' 7 oo
-subsequent Derault Mortgagor acknowledges that any agreements, Lo s
liens oY encumbrances created 1n v1olatlon of the prov1s1ons fof ..

'.llen or encumbrance, 97 shall be of. no further force or effect

and is not cured wlthrn_any_appllcable.cure oL’ grace period:

. or pr1nc1pa1 on-the Note, or ‘Mortgagor fails to pay any other

LserV}c1ng.fee payable under the Note, (ii)~the: mortgage insurance
" premiums payablé under-the Risk Sharing "Program-and (iii) the
. Adjustment Amount, within five (5) days'of'the date such payment

'UNOFFICIAL COPY
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have obtained'the approral'of‘HUD (so called m2530 cleafance"f
if then requlred -and- shall assume, in wrltlng,_each and every of

them that are to be’ performed “and- observed by Mortgagor Thef"r
fore901ng assumptlon shall. be accompllshed w1th such L

shall, if requlred by Mortgagee be in recordable form. Any .
consent by Mortgagee or any - walver of any condltlon or Default

\'n M -

thls Paragraph “10 cnall at the optlon of Mortgagee, be vordable
and if. Mortgagee exerc1ses the optlon to void such agreement

to-the extent the prov151ors of thlS Paragraph 10 conflict w1th
or are 1ncon51stent with srnllar prov131ons ‘of thé Note or .any of.

o the Loan Documents, the proxjsrons of this Paragraph 10 shall
-?govern ‘and control. ;?'3f L Lt - L

'1l.baDefaults;;' . ',,;Q ' 4 = ;'3; ' S f“ff R
. An event of default ("Default") sra 1 be deemed to have"
occurred: and exist 1f one -or" ‘more - of the fcr,ow1ng events .occurs,

4

a.‘ Mortgagor falls to pay any instaXlment of 1nterest

Lo
P

amount due. pursuant to this. Mortgage or any of the -oCher Loan
Documents as and when ‘such .amounts become dué and payable,
lncludlng, without llmltatlon,-any 1nstallment of. (i) Mortgagees-

10810350

is dUe=(lncluding any prepayment by acceleration or otherwise);

b'l Any other event of default oCCuUrs under any of the

: Loan Documents (as set forth and deflned in such Loan Document )

‘that 'is not dured as provided in siich Loan Document; however, for"
non-monetary’ defaults under the Loan Documents, where a grace or
cure- period:is not: otherwrse provided or prohlblted Borrower .

°zshall have: thlrty (30) days after written notice of such default
'to ‘cure- such defaults, or such other perlod 'as Mortgagor may

K . i . . oor E. : CE
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permit in writihgﬁ in.its sole discretion.

e Mortgagor, General Partner or the Guarantor fails

- to coﬁply with, keep or perform any of its -respective terms,

obligations;‘agreements undertaklngs, covenants, conditions or
warranties under the terms of this Mortgage, the Note, the Loan

-Agreement -the other Loan Documents, or any of them, or any other

document® or instrument . executed and- dellVEIEd by General Partner,
the Guarantor.or Mortgagor in connection” w1th the Loan and such
failure coabinues after requlred notice, 1f_any, and the

" expiration or any applicable’ grace_or cure period, ‘as specified
‘below. If suck Zailure (i) is.a failure to keep or perform any
of Mortgagor's or Che Guarantor's.non-monetary obligations,

agreements, undertakings, covenants.or conditions under this
Mortgage,.(ii) contiries for thirty (30) days after written
notice of it to Mortgagcr or the Guarantor, as the case may be,

~and (11)?15 1ncapable of being cured within:such thirty (30) ‘
_daysf Mortgagor or the Guarant or,. as the case may be, shall have

such addltlonal tlme to cure tnat-failure as{ls reasonable, in
the sole dlscretlon of Mortgagee so long as (i) -that cure is
commenced within such thirty (30) 4y period, (ii) Mortgagor or
the Guarantor, as- the case may be,fCuntinues to diligently pursue
such cure in good faith and (iii) Mortgayee's security for the
Loan is .not, in the sole judgment of Mortgagee, impaired as a
result of the eXiStence”of.such-failure;

-

d. Mortgagor falls to comply w1th (or Lo bond or

- indemnify Mortgagee to its satlsfactlon with regard to) any

reqguirement of any governmental - authorlty hav;ng jurisciction

over the Development (including, without limitation, comp skiance
~with 21l applicable zoning, building, health fire, fload, 'and

environmental laws, statutes, corders, rules,.regulatlons ahd
ordinances) within thirty (30) days after Mortgagor has notice of
such requirement, or earller if requlred by such governmental

authority; "

e, If any representation, warranty, covenant, or
statement made by or on behalf of.Mortgagor, the Guarantor or

General Partner, asithe'case may be, in the Mortgage, in any

other Loan Document, or in any other document or instrument
furnished in connection .with, pertaining to, or evidencing or
securlng the Loan shall prove, in Mortgagee's reasonable
Judgment,, to:be false or miéleading in any material adverse

29
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respect when -made or. deemed remade,

' %:x:'frl‘jThe‘Qccurrencecof a Prohibited Transfer;
g. S IfS YT " "
_ | 7] ) Mortgagor or ‘the Guarantor elther files a
' voluntary petltlon in bankruptcy or for arrangement
reorg:nlzatlon.or other rellef under any“chapter of the
_1federa- Bankruptcy Code or any 51m11ar law, state, or
_federal row or" hereafter in effect O admlts or flles an
"?answer or (ot Her pleadlng in-any proceedlng admlttlng
iilnsolvency,'Jcnkruptcy, or 1nab111ty té pay its. debts as
" they mature; or ig adjudlcated bankrupt or. shall have an

’: s order for ‘relief rntered in respect of ‘such party by any:

'_bankruptcy court;; ‘cr nakes an as51gnment for the benefit: of
credltors or admlts ih. wrltlng its 1nab111ty to pay its’
debts generally as. they: J'come due or consents ‘to the

- app01ntment to a custodlan, “ecelver or trustee or

f'llquldator of all or the maﬂor part of its: property or the .
Development S e Co '

. (ii). Wlthln s1xty (60) divsﬁafter the'fiiing
. agalnst any of Mortgagor, General Partn r or the Guarantor
of any 1nvoluntary proceeding’ under- the rederal ‘Bankruptcy
Code or‘51m11ar law,. state or,federal now or hereafter in.
effect, suchrproceedings‘haVe“not been~dismlssed;
o (111) 'All or-a. substantlal part of the assets of
.any. of - Mortgagor General. Partner or ‘the ‘Guarantox ire
< . attached," selzed subjected to a writ ‘or distress warrant,
or: are 1ev1ed upon -or any order app01nt1ng a..custodian,
~rece1ver trustee or liguidator of any’ of Mortgagor, General‘
‘Partner or the Guarantor (during the term of the Guaranty)
on all or a major part of any ‘of their respectlve property
__or the'’ Development is not vacated; and ‘such attachment,
 seizure,writ, warrant or levy is not vacated within sixty
f{( 0) days,,or ' ’

. R

10810350

S -( V) Mortgagee deems 1tself insecure in the’
reasonable dlSCIEthn of its Chalrman under the Act, in good
faith, by reason 'of the occurrence of an adverse change in
the flnanc1a1 condltlon of any of . Mortgagor General Partner

o
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or the Guarantor (during the term of the Guaranty) or
otherwise, which change, in Mortgagee's reasonable judgment,
may affect the ability of any of them. to perform’ their
respective: obllgatlons under thls Mortgage and the other
Loan Documents,

. " h. Mortgagor fails to dep081t within the time period
SpEleled or if no time perlod is spec1f1ed within ten (10)
days after-receipt of" ‘Mortgagee's request, funds or other |
security- reguired by. Mortgagee as mortgagee under the Mortgage or

_pursuant to- tie. Loan Agreement the Regulatory Agreement or any

other of the Léan Documents_

'i.  Moftgagor or the Guarantor, as, the case may be,

© (1) [commits a ‘breach ox defaults under any- contract or agreement

with a thlrd party in CCHnLCthH ‘with the operatlon -
construction, or maintenance of ‘the Development (ii} such breach
or default is not cured withio the appllcable grace or cure
perlod if any, and 1f no such c1“e or grace period is specified,

within thirty (30) days, and (iii).such breach or default, if
-uncured, materially and adversely aifects the value of the
-Development Mortgagors or. the Guaranccr's (as the case may be)

performance of its obllgatlons under tke Mortgage, the Note, the

.other Loan: Documents or any of the Leases; nowever, if (X) the

continued operation Or safety of the Development, or (y) the

‘priority,” enforceablllty, or valldlty of the Mortgage or the lien
70f the Mortgage. or any other securlty granted- by Mortgagor to
'Mortgagee under the Loan Documents or (z) the valve of any of the
.Development.is immediately threatened or-jeopardized, in
Mortgagée's reasonable judgment, by reason of such breach or

default, the Guarantor or Mortgagor, as the case may be, ‘shall.

" not be entitled to-such grace or cure period and a Default' shall

be deemed to have immediately occurred;

j; _ The,diésOlution of any of the Mortgagor, General

~ Partner, or the Guarantor; however, the death of the Guarantor
shall not.be considered a Default under this Mortgage or a

default under the’ other Loan Documents unless there is already a
Default under this Mortgage Or unless, Mortgagor fails to proyide
a substltute guarantor w1th1n nlnety {90) days of the death of
the Guarantor o ‘

k. There exists or comes to exist any pending

31
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11tlgatlcn proceedlngs -or judgments pertaining to, involving,
or which. if- determlned at final judgment may have a materlal
adverse effect “on, (i) the Development or its construction,:
operatlon, or malntenance, 1 1) -the interest .of General Partner
in Mortgagor,.or of Mortgagor in the Development or (iii)..

'Mortgagors ablllty to, pay the*Loan or (iv}: Mortgagors or the ey
Guarantor's ablllty to’ perform thelr respectlve obllgatlons under
f.the Loan T‘ocuments,_or : : ; :

i

1. If elther Mortgagor ‘or the Guarantor fails to ..

execute,jwrtlln flve (5) business-days . after presentatlon, all = "
g'documents that Mrrtgagee, 1n its sole dlscretlon deems necessary - .
to correct any typographical or clerical” errors in the Note,.any '
"other Loan: Document oI any other document dellvered or to be"

i dellvered 1n connect1c4 wwth the Loan

12.,;Remedies:frf'

If a Default occurs or exiss N Mortgagee is. authorlzed and’

'empowered Cat” its optlon and w1tnol\ affectlng the llen by

created by thlS Mortgage or-its: prror ity, or any other right of
Mortgagee under thlS Mortgage, Lo declarez, w1thout further
notice,- all Secured Indebtedness to be 1nred1ately due and

~ payable w1th rnterest on it at the Default Rcte,-whether ‘Or not
such Default ‘is thereafter remedled by Mortgugor, - and Mortgagee

may 1mmed1ately proceed to foreclose this Mortgage and to

exercrse any.- rlght power or . remedy prov1ded by h1s Mortgage e
{the Note o any other Loan Document or that Mortgagee may have:

at law’ or in eguity. At any time after the occurrenze /of a

_Default and o long as such Default ig contlnulng, Mortoagee;, in -
“its sole’ dlscretlon, may (i) notify any ‘person cobligated to

Mortgagor., under or with respect to any contract for sale or any

. contract for construction affecting or related: to the
'Development of the ex1stence of a Default ‘(11) require that-

performance of any such contract be hade directly to the

.Mortgagee at: Mortgagors expénse and (iii) advance such sums as
- are necessary Qr- approprlate to satlsfy Mortgagor's obllgatlons

under such contract., Mortgagor agrees to cooperate with-
Mortgagee in all ways reasonably requested by Mortgagee

I(lncludlng the giving. of _any hotices requested by Mortgagee or

joining-in any notices glven by Mortgagee) to accomplish the
foregoing. prov;s1ons of this-Paragraph 12, -and grants to

LT
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Mortgagee or Mortgagees de51gnee a security 1nterest in its

rights. under such contracts for the purpose of securing all of
the Secured Indebtedness and Mortgagors obligations secured by
this Mortgage and the’ other’ Loan Documents. The granting of a

grace or cure period in “this Mortgage and. the granting of a grace

or cure period with respect ‘to the same matters in any other Loan

. Document shall not be,construed to have the effect of extending
or replicating‘the grace or cure period.relating to such matters.

13, Eﬁrgclosure,
Upon the occ arrence ‘or ex1stence of a Default, Mortgagee
shall have the ridghc to. foreclose the lien of this Mortgage in

accordance with the laws of . the State of Illinois and to exercise

any other. remedles of Portqagee that are provided in the Note,
this ‘Mortgage or any of the other Loan Documents or that
Mortgagee may have at law, 2t equity or otherwise. 1In any suit
to foreclose, the lien of th1o Mortgage, there. shalil. be allowed

'!and_lncluded,as additional Secarpo Indebtedness in the decree of
"~ sale-all expenditures and expenses.that may be paid or incurred
- by or on,behalf of Mortgagee for readonable attorneys' fees (to

the extent permitted by applicable law),.appraisers’ fees,
outlays for documentary and expért: evidense, stenographer's

pharges,'publicatiOn costs and costs (whick may be estimated as
to items to be expended after entry of the dscree) of procuring

all such abstracts of tltle,‘tltle searches ang/examinations,
title insurance policies, and similar data and dssurance with.

respect to -title as Mortgagee may reasonably deem ‘necessary
‘either to prosecute such suit or to evidence to bidders at sales

that may be had pursuant to such decree the true condition of the
title to or the value of the Development Al]l expenditures and
expenses of. the nature mentioned in this Paragraph 13, and such

-other expenses and reasonable fees 'as may be incurred in the
‘protection of. the Develcpment, the rents and income from it and

the maintenance of the lien of this Mortgage, including the

lreasonable fees of any attorneys employed by Mortgagee in any

11t1gatlon or proceedlngs affecting this Mortgage, the Note or

.the Development, 1nclud1ng probate and bankruptcy proceedings, or

in preparation of;. the commencement or defepse of any proceedings
or -threatened suit or proceeding,; or otherwise, 'in dealing

_specifically with the Development shall be so much additicnal

Secured Indebtedness and shall_.be immediately due and payable by

33
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Mortgagof with-fnterest on such paYments at ‘the Default Rate

i

|14, ~hddftiona1}Rights,upbanoreclosure;"
S lf any. provrslon of thlS Mortgage restrlcts Mortgagees
rlghts under the IlllhOls Mortgage Foreclosure Law (735 ILCS
5/15 1101 et seq,) (the ”Foreclosure Law”), as amended from time .
ko ‘time, ‘or this, Mortgage otherwrse does not grant Mortgagee the

LEull advant:ge rlghts or- remedles of the : Foreclosure Law,"

Mortgagee shall _be vested with the rlghts, powers, “and- remedles Q-

oF the Foreclosur, Law to the full extent permltted by law

15. ;Certain Rigéi?,of“thé HOider °f“thé'N°te'?T

is‘a purchaser ‘at such sala. itrshall be entitled to ‘uge and-
apply all :or any portlon of the Secured Indebtedness for or. in.

settlement Or -payment. of - all oL any portlon of ‘the purchase prlce‘

of the property purchased and in such’ case,. this Mortgage, ‘the
Note and documents ev1denc1ng expenditures secured by this
Mortgage shall be presented to .the pezrson conductlng the sale in
order that the amount of such 1ndebtedne'c 80 used or applled may
be credrted as hav1ng been pald e ‘ S

T

’-_lS. "Right ofiPossession.

T

‘ Upon the occurrence or existence of a Default and after the
- éxpiration of any appllcable cure period, Mortgagor shell, '
lmmedlately upon demand of Mortgagee, surrender to Mort oQgee, and
f Mortgagee shall to the extent not prohlblted by applicatle law,

be- entltled 0 take actual posse551on of the ‘Development or ‘any

ff part of ‘it personally or by its-agent or attorneys, -and, 1n 1its
’ ‘*dlscretlon,,may enter upon and take posse551on of the Development

" and exclude the Mortgagor or the then owner of the Development'

and any. of" thelr agents cr’ servants wholly from-the Development.
_Whether. or not. Mortgagee takes and maintains possession of all
or any partwof the Development together with -all documents,
books, ‘records; papers and’ accounts of Mortgagor or the then
 owner of the Development relatlng to it,. Mortgagee may, on behalf
of Mortgagor or such owner, or i, 1ts own name as Mortgagee and
under the powers granted in thls Mortgage

Upon any sale of ths. Levelopment 1f the holder of the Note

10510350
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Leases, and the options or other such provisions contalned in
‘them, shall, be binding upon- Mortgagor, all persons.or enticies

.sale, notw1thstand1ng any redemption’ from sale, dlscharge of the
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a. hold, operate, manage and control all or any part
of the Development and conduct the business of the Development,

'if any, either personally or by its agents, ‘with full power to
., use such measures legal ‘'or equitable, as in its discretion may
be deemed PrOper "Or, necessary: to enforce the payment or security

of the.rents, 1ssues, deposrts, profits and avails of the

"Development lncludlng, without llmltatron,‘actrons for recovery
-of rent, "tlons in forc1ble detainer and actions 1n distress for
7=rent alr without' notice to Mortgagor;

b. notlfy any oOr. all of the obllgors under the Leases

h*that the Leases Dave been assigned to Mortgagee, and Mortgagee

(in:its name, in “he name of Mortgagor or in both names) may
direct such- obllgors uhereafter to make all payments-due from -

- them under the Leases rlrectly to Mortgagee,

, - C. cancel or termlnate any Lease for any cause or on
any ground that would: entltl” wortgagor -£to cancel 1t

d. . elect to dlsafflrm eny Lease made subsequent to
this Mortgage wrthout Mortgagees pLioxr written -consent, as
prov1ded in thls Mortgage,

,Lel' extend or modify any then e‘lstlng Leases and make
new Leases of all-or any part of ‘the- DeveIOprent which
extensions, modlflcatlons and new Leases may provide for terms to

- expire, or for options to tenants to extend or Lenéw terms to

expire,.beyond the Maturity Date (as.defined in-the Note) and the
issuance of a deed or deeds to a purchaser or purchasers at a
foreclosure sale. It is understood and -agreed that any such

whose interests in the ‘Development ‘are subject to the lien of the-
Mortgage, and the- purchaser oY purchasers at any foreclosure

10510350

Secured Indebtedness, satisfaction of any foreclosure decree, or
issuance of any certlflcate of sale or deed to any such
purchaser,

f. make .all necessary or proper repairs, decorations,

‘=renewals, replacements, alteratiocns, additicns, betterments and

improvements in connection.with the Development -as may seem
judicious' to Mortgagee, to insure and reinsure the Development

35
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A redemption or. not,, as well as during any further times (when
'Mortgagor except . for the 1nterventlon of. such réceiver, would be
‘entitled to collectlon of such’ rents, issues and proflts, such ,
'recelver ‘shall- also have all other powers that may be necessary

‘control, management and operatlon of- the Development durlng the
iwhole of such perlod The court may, from: tlme to time,.

“l authorize the recelver to apply the net income from.the

. Development in payment ‘ln whole or in part; of: (a) the Secured
‘Indebtedness or the indebtédness secured by a decree foreclosing
:this'Mortgage, -Or any tax, spec1al assessment or other lien that

© UNOFFICIAL COPY
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and all rlsks 1HC1dental £0 Mortgagees posse551on operation and

- management of ity and to. receive - all rents, rssues,,deposits,-

proflts and avalls from 1t and

g apply the net income; after allow1ng a reasonable

,fee for the collection of such income*and for the management of.-
‘nthe Development, o the payment of. Taxes, 1nsurance premiums . and

other charges appllcable to the Development or to reduce the Zr-f L ;

‘Secured Inuebtedness, 1n such order and manner as Mortgagee shall

elect

Nothlng coala1ned in ‘this Mortgage shall be construed as’
constltutlng Mortgcoee as a mortgagee in- possess1on An the

ﬁabsence of the: actual taking of posse851on_ofﬂthe,Development.

%

17, Receiver. -

. Upon the occurrence or xrstence of a Default Mortgagee mayf‘

" apply’ to any court of competent Jurlsdlctlon for the app01ntment Sy
“of a recelver for the. Development, < Such- app01ntment*may be made
helther before or after sale, upon | fHotice, 1if: -any, required by
“appllcable law, w1thout regard to the golvency . or 1nsolvency of
'Mortgagor at ‘the tlme of appllcatlon fcr/ such receiver, and

w1thout regard td the then value of the Deyelopment or’ whether or‘_

;not it.is’ then occupled as a. homestead Mortregee or any of its
Aemployees or agents may- be app01nted .as such.releiver, Such

receiver- shall havé the power o .collect the ren:s. 1ssues and

. profits of the Development durlng the pendency of =uch
'foreclosure”sult and; :in case of a sale and def1c1en"y during

the full statutOIy perlod of redemptlon if'any, whethér there is

or are usual in such cases for the ‘protection, . possess1on,"

10310350-

may Dbe or become superlor'to the llen of this Mortgage or of such N

~ decree, prov1ded that such appllcatlon is made prior to the

.
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A

deficiency.

,Development as aforesaid, shall be applied in the same ¢rder-and
.Manner as sale, proceeds set forth in Paragraph 18 hereof. In the.

casualty 1nsurance policy"’ maklng the loss under such. insurance

UNOFFICIAL COPY
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foreclosure 'sale; or (b). the deficiency, in case of a sale and

i8. Proceeds.offSale.

The proceeds of any sale of the Development shall be -

distributed and applied in‘the'f01lowing order of priority:
first, on-account of-.all costs andleXpenses-incidentrto the

foreclosure proceedings, including all such items mentioned in
Paragraph 1i hereof, .or incident to any sale under Paragraph 12

hereof, including, but not limited to, the expenses of .sale, the
_ reasonable dttornevs' fees of Mortgagee - (to the extent not

prohibited by applicable law), the actual cost of providing,
recording, mailing,and‘posting notice, the cost of any search or

other evidence.of titlé procedures in connection with such

foreclosure and sale and any transfer tax on any deed or

‘conveyance; second, all othex items that, under the terms of this
- Mortgage, constitute Securea-ndebtedness in addition to that

evidenced by the Note, with interest on such items as provided

~in this Mortgage; third, to-interast remaining unpaid upon the

Note, including interest, if any, &t the Default Rate; fourth, to. -
the principal remaining- unpaid upon the Note; and fifth, the
payment of surplus, if any, to any pPErsSON-0Or entlty that may be

- lawfully entitled to recelve 1t

19. - Insurance DUring-Foreclosure.

In the évent of an 1nsured logs after the rlght to foreclose

‘has accrued under this Mortgage, thHe. proceeds. of any insurance

pelicy, 1f not. applled in rebulldlng or restoring the

event of foreclosure of this Mortgage, the mortgagee's clause
attached to each of the casualty insurance policies may be
cancelled and a new loss. clause may be attached to each such

10510350

pollc1es payable ‘o the party acquiring the Development pursuant
to foreclosure or other sale, Mortgagee is authorized, without
the consent of Mortgagor, to assign any and all insurance
policies to the purchaser at the sale to the.extent assignable
pursuant to such pollc1es, or to’ take such other steps as
Mortgagee may deem. adv1sable to cause. the interest of such
purchaser to be protected by any of the insurance pollc1es, in

37
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:‘,event of its sale pursuant to thls Mortgage

Vo . .
i g R, e e e

AL P
B

“on behalf of each and every: person acqulrlng ‘any interest in or
© it is the-intent .of-this Mortgage that any. and a.l”such rights of
-~ reinstatement or’ redemptlon of Mortgagor and all other persons,

-are and shall be deemed ‘to be- waived to the_fullest 2xtent

. law, Mortgagor agrees that they ‘will not, by 1nvok1ng or
: utlllzlng any appllcable daw or laws or .otherwise, hinder, celay

N . o .. - s,
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elther case w1thout credlt or allowance to Mortgagor for prepald
premlums on them : :

.QD;I"Waiuer-of Right ofaRedémption and Other Rights. -

. To the. fullest extent permltted by law Mortgagor (i) -agrees
that it.will- not at any time ‘insist upon or ‘plead, or in any. E
manney wh?tsoever clalm or: take any. advantage .of, any stay,.
exemptlon o - exten51on law or- any s80= called "Moratorlum Law" now
or at any tims hereafter .in force, (ii) agrees that it will not
clalm, take" ar 1n51st upon any beneflt or advantage ‘of or fromf .
any law now. or: hereafter in force prov1d1ng for the valuatlon or -
appralsement of th Uevelopment or any part of- it,. prior to any- .

: sale or—sales of- 1t to, be made pursuant to any. prov1s1ons=

contalned 1n thls Mortgage, or to any decree, judgment or, order A
-of any court of. competent JurlSdlCthH or after such sale or

sales claim No)ay exerc1se any. rlghts under any statute now. or.
~hereafter in, force to redeem clle property S0 sold or;any part of
it, or: relatlng £0 the. marshallnf of it, upon the- foreclosure

..sale or other enforcement of .thiz Mortgage, and (iii) expressly'

. waives any and ‘all rlghts of reihstecement or redemptlon from

: sale under ‘any order-or decree of. for closure of this Mortgage on
thelr own behalf,. on behalf of all persoxc clalmlng or hav1ng an
interest (dlrect or 1nd1rect) by through or under - Mortgagor and. - .. ..

‘title to the Development subsequent ‘to the daté of this Mortgage;

permltted by appllcable law To ‘the fullest'extent pecmitted by -

or 1mpede the exerc1se*of .any rlght power or remedy granted or
delegated to Mortgagee in this' Mortgage or otherw1se, but will,
_suffer and permlt the exercise of every such right, power and

- remedy as though,no such law‘or laws have been made or enacted
‘-Mortgagor. expressly waives any right that, it may -have to direct
the - order in whlch any of the Development shall be sold 1n the

‘f_1(.!s10350- :.- L

"

21. ‘jRigh‘ts' Cumulative.

F

“Each-right,ipoﬁer.andxremedy coriferred upon Mortgagee in

S

33' ‘é"- : : ‘ s







this Mortgage is cumulatlve and in addition to every other right,

" law or ‘in equity,' and each and every- rlght 'power. and remedy set
. forth in this Mortgage or-otherwise so- ex1st1ng may be exercised

- or omission of Mortgagee in the exercise of,any right, power or

"rights, privileges, powers, options and beriefits’ and designated
_ Mortgagee : - - ‘

UNOFFICIAL COPY
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power or remedy, eXpress or 1mp11ed now or hereafter provided by

from time to time as often and in such order: as may be deemed
expedient to Mortgagee The exerc1se of one- rlght power or
remedy- shall not be a waiver of the rlght to exercise at. ‘the same
time or tbereafter any other rlght power or remedy; ‘and no delay

remedy accruing under this Mortgage or arising otherwise shall
impdir any such right, power or remedy,‘or be construed to be a
waiver of any Deiault- or’ acqulescence in it: Except-as otherw1se

specifically requrred ¥n this.Mortgage, notlce of the exercise of

any right, remedy or power granted to Mortgagee by this Mortgage
is not required to be given.

22; Successors*and Assiqns.

. _a..  Holder of the-Note. This Mortgage and each and
every agreement and other provision . of it shall be binding upon -

- Mortgagor and its successors.and assigns (;ncludlng, without
. limitaticn, each and every.reoord owner from time to time cof the

Development or-any other person having @i interest in it), and
shall inure to the benefit of Mortgdgee and its successors and
assigns. Wherever Mortgagee is referred to—id this Mortgage,
such reference shall be ‘deemed to include the-hslder from time to
time of the Note, whether so expressed or not; and each such
holder shall have and enjoy all of the rlghts, prrwlleges,
powers, options and beneflts afforded by and under this Mortgage,
and may ‘enforce all.’and. every one of its terms and provisions as
fully, to ‘the same extent and with the same effect as if (such
holder were in this Mortgage by name specifically granted such’

10810350

_ b.. Covenants Run With Land; Successor Owners. All of
the covenants of this Mortgage shall encumber- the Real Estate, and
be binding on any successor in intérest to -the obligations of the
Mortgagor under'thie Mortgage until this Mortgage is released or
foreclosed. If the ownership of the Development or any portion

“of it becomes vested in a person or persons ‘other than Mortgagor,

Mortcagee may, w1thout notice to Mortgagor, deal with such
SUCCessSer oY Successors-in 1nterestvof Mortgagor with referénce

39
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to this Mortgage and the Secured Indebtedness 1n the same manner--'
as with Mortgagor w1thout in any way- relea51ng or - dlscharglng

.Mortgagor from 1ts obllgatlons under this Mortgage, unless the-
:,Development has been assigned or otherwrse transferred w1thout
QMortgagees wrltten consent pursuant 'to this Mortgage Mortgagor
»shall glve 1mmed1ate wrltten notice to Mortgagee of any N
:fconveyance transfer or change of ownershlp ‘of the. Development

© but, nothrnq 1n this Paragraph 22.B shall vary or negate the
~”prov1srons of Paragraph 10 hereof ' -

¢
A

—. ¢

. 23,, EffertgofrExtensionsland AmendmentsH*

. If the paymelt of the Secured Indebtedness, or any part of

=1t,'1s extended, modjrred or amended or. if. any part-of the
securlty or’ guarantles, if .any, for it is released all persons ; _
‘mow oY ‘at’ any tlme hereafter ‘1iablé for the, Secured Indebtedness R

or. 1nterested in- the Develorment shall be held to-assent to- such

~'3extenslon modlflcatlon, amenddent or release, and their

liability, and the 11en of the Moz tgage, and all of its

- provisions, shall contlnue in full force and effect. Mortgagee ‘ -

i‘expressly reserves the rlght of recOJrse agalnst all such ' ‘
persons, but only to. the extent prOVllej in Paragraph 44 hereof
gnotw1thstand1ng any. such extensron varlitlon or release. Any
:person or entlty taklng a junlor mortgage or other 1lien upon the
'Development or any part of or any interest™in ity ~shall take ‘

,'such lien subject to the rlghts of Mortgagee to amend, modify;

extend or release ;the Note, this Mortgage or any. other Loan

“Document 1n each and every.case without obtaining the -consent of
. ‘the holder- of such ]unlor lien and ‘without. the Tien 5f 'this
[Mortgage losrng its prlorlty over . the rlghts of any su'h.Junlor'
Q:llen Any. such rlghtssor actlons of Mortgagee shall not regate

. the prohlbltlon agalnst such secondary frnan01ng contdined' in
”thls Mortgage or. affect tHe* obllgatlon of any .such junlor llen
‘holder mnot’ to proceed w1th any action agalnst either the
1Mortgagor or the Development or both ' ’

-

,_539810350'_

24 LeaseS‘and Rents, Present'Assignmentl

As addltlonal securlty for the repayment -of the. Loan and for
the 'faithful performance of:the terms and conditions contalned in

_the Loan Documents Mortgagor bargalns, sells, transfers,
';aSSLgns, conveys, sets over and delivers to Mortgagee all of ltS
"rights, . t1t1e and interest’ as’ landlord in and to all Leases now:







'renewals of such Leases; Mortgagor agrees, represents and
,warrants to Mortgagee as follows: ‘ '

w1thheld or delayed

"has occurred or ex1sts, MOIL”@JOI shall have a license to collect

UNOFFICIAL COPY
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ex1st1ng, .or that may be’ exécuted by any landlord at any time ln
the ‘future, and all guaranties,.amendménts, extensions and

a. . All Leases are and shall be subject to the
criteria set ‘forth .in the Regulatory Agreement. Except with
respect tc any lease, for actual occupancy of any dwelling unit in
the Develdpment entered 1nto in the normal course of business and.
in ‘conformis Y w1th the Regulatory Agreement, . Mortgagor shall not’
enter into, amend, modlfy, extend renew, termlnate, surrender or
cancel any Lea=e in any respect ‘without the. prior written consent“
of Mortgagee,. whicht approval or cdnsent shall not be unreasonably

o b; Notw1thstand1ng the present a881gnment of the
rents and Leases and guarantnes,.lf any, so’'long-as no Default

all of the rents arlslng from the Leases, or their renewals All

'rents or other sums secured by Mertgagor pursuant to the Leases

and guarantles, if any, after a Defadlt shall be déemed to be
held 4nd maintained by Mortgage in trust, for the 'Benefit of

. Mcrtgagee and shall be covered by Paragr;nh 44(v) hereof.

‘telecopy or otherwise, in the name of Mortdagor, Mortaagee, a
" nominee of the Mortgagee or any or; all ofjsuch names., ‘

e At all times, Mortgagee or. 1ts agent shall have
the right to verlfy the validity, amount of ox zny other matter
relating to any or all of the Leases, by mail, {izlephone,

: :

d. Mortgagor shall inform Mortgagee, in writing. of
any assertion of any claims,. ‘offsets or counterclaimg by any of
the obligors under any of the Leases promptly upon its receipt or
upon learnlng of them. o S

10810350

--e;: Wlthln ten ( ) business days after written demand
by Mortgagee from tlme to time, Mortgagor shall deliver to
Mortgagee, in form and substance acceptable to Mortgagee, a
detailed certlfled Rent Rell, COplES of all Leases.and such other
matters and 1nformatlon relatlng to it .as Mortgagee may regquest.

25. "Execution of Separate Securlty Agreements, Financing
Statements, Etc ; Estoppel Letter.

41
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1 . ’ . s

R Mortgagor shall do execute, acknowledge and deliver, or

s ;f, cause to be derie; executed acknowledged and delivered, all ‘such
fcfﬁb*;‘(further acts, conveyances, mortgages, securlty agreements; '
R :flnanc1ng statements and assurances as’ Mortgagee reasonably S
e ?requlres foruthe better assurlng, conveylng, mortgaglng, L
SRR ass1gn1ng and conflrmlng unto- Mortgagee all property mortgaged or ’,
“ -t “Intended tn betso mortgaged by this Mortgage .whether now owned ..
'by Mortgagor or hereafter acqulred Wlthout llmltatlon of the | '
.-fore901ng, Mortgagor :shall assrgn to Mortgagee, upon request by
\1nstruments rahsfactory to Mortgagee as further securlty for

- the-Secured Inaeb: edness, Mortgagors 1nterests in all
~lagreements, contracts llcenses and permlts affectlng the
-_Development however, no such a351gnment shall be construed (i). ‘

as a .consent by Mortgagee to any agreement contract license or “
permit, or .(ii).to’ 1mpose upon- Mortgagee any obllgatlons w1th '
‘;respect to any such’ agreemeft contract,; llcense or permlt From.
Jtime to. tlme, Mortgagor shal1 lurnlsh w1th1n f1ve (5) bus1ness*
"days’ after. Mortgagees request 2 mrltten ‘and duly acknowledged
’;statement of. the amount ;due: under £hé Note, ‘this Mortgage and the
-other of the Loan Documents .and wherner, to Mortgagors best
,;knowledge, any- alleged offsets or deferses -exist against the
‘Secured Indebtedness and whether, to Mor: gagors best knowledge,

any Default on the part of Mortgagor (or efents which, with the
‘passing: of time or the’ g1v1ng of notlce, or br“h would. become a
SR rDefault) exists under thls Mortgage

U SR
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~'fi?6:‘.Subrogation. ‘l
If any part of the Secured Indebtedness is used dixe “tly or.
lndlrectly to pay off, discharge or satlsfy, in whole. or in-part,
any prlor llen or- encumbrance upen -the” Development or any part of
it, then Mortgagee shall be subrogated to the rights of the
. holder of."such other lien. or encumbrance and any’ additional
-securlty ‘held by ;such holder,*and shall have the benefit of the -
;prlorlty of such- llen or encumbrance, regardless of whether" they
are- acqulred by as51gnment orfhave Been- released of record by
- thelr holder: ' upon repayment “-The fore901ng right of subrogation
is a materlal 1nducement to Mortgagee to make the Loan, and
Mortgagee expects €O be- benefltted by ‘such rlght Nothlng in
: thls Paragraph 26 shall -be. construed as extendlng the benefits of
f -any personal guarantee of ‘such prior lien or- encumbrance to
'Mortgagee in excess of the amount of the Guaranty or for

'
1
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'different purpOSes:than‘those;covered by the'Guaranty;_

t

' 27. Option to;Subordinate(j_

1

At the, option of Mortgagee, this Mortgage shall become
subject and ‘subordinate,. in- whole or in part (but not with

- respect to prlorlty of entltlement to insurance proceeds or any

Award), to any .and all Leases of all or any part of the

Developmernt. upon the execution and recording by Mortgagee, at any
'time hereafter, in the Office of. the Recorder of the County in .
-which the De*e‘opment 1s 1ocated of a unllateral declaratlon to

that effect _ | _f

‘és.‘ Governing Law.

This Mcrtgage, havrng been negotlated executed and

- délivered within the State cof TIllinois; shall be construed and
" governed by and according. to clle laws of that State, without
‘reference to- its. confllcts of law or1n01ples

29 ‘Business_Loan.

Mortgagor represents ‘and agrees that the proceeds of . the

“ Loan will be used for-the purposes specifiediin. 815 ILCS 205/4,
- Paragraph. 1( ), .as amended and that the pripcipal obllgatlon
-secured by this Mortgage constitutes a businezs loan that comes
“within. the" purv1ew of that Paragraph.

v

. 30. inSpection of Development and Records.

Mortgagor shall.keep and-maintain full,-complete and correct

books, records and accounts-showing the assets, liabilitiex,
.bperations, ‘transactions and financial .condition of the
Development . The books 'and records of Mortgagor and of the.

' operatlons of the Development shall be kept in accordance with

the requirements of the auditing standards of thé Government
Accountlng,offlce}(”GAO") issued by the Comptroller of. the United
States (the "GAO Standards") and Mortgagee. Mortgagor shall

. allow Mortgagee, ‘or its representatives or agents, and the GAO
~and HUD; or their réspectivé representatives or agents, to

ihspect‘thelDevelopment at any reasonable time, and from time to

~time at any time during normal busiress hours, access to the
- records and books of - account related to the operation of the

43

10810350







UNoFFIC'AL C"OP‘Y

: FHA PrOJect No 071 98021- YHA

.. Development, 1nclud1ng ary . supportlng or related vouchers or

papers, kept by or- on.behalf of Mortgagor and their

~representatlves or agents; such access w1ll include the rlght to

make extracts or coples cof them In addltlon upon ‘tedquest of-

- "Mortgagee, whlch may.be made ‘at’ - any tlme and - from time-to-time,
" Mortgagor shall dellver to Mortgagee tiie and complete copies of
* monthly operatlng statements of the Development Mortgagee shall '

be entitled:to relmbursement for its costs, reasonably 1ncurred
incident” iz the- 1nspectlon of" ‘the Development if there is a-

_Default -&l¥nf which- 'shall- be payable after wrltten demand .and .
if not so- ‘paid, shall be included- w1th1n the Secured Indebtedness--

and bear sinterést-at the Default Rate ) Mortgagee, in its- sole’

.~discretion reasonirlv exerc1sed w1ll determlne the necess1ty for
- and the number of ins "ectors requ1red and’ w1ll determine, which
71nspector<shall be used ihcident to.an 1nspectlon - Except- when a
_Default'exlsts or has occurred,’ Mortgagee will glve reasonable
advance written notlce of lts 1ntent to perform or. have performed i
tsuch lnspectlons ' ' ;

31}"Financial;statements}

a. . Mortgagor shall keep a'CJrate, fullfand}complete.

. ‘books . records .and accounts show1ng the agsets, liabilities,'

:J.Operatlons, transdctions and’ flnanc1al concligion of the

- Development. All books . records, accounts urJ(flnanc1al

statements . shall (i ) be accurate and. complete inm all. materlal

frespects, (id) present fairly the financial posl*lon and results

of the operatlon of. the Development and..(iii) . be pzepared in.

1accordance w1th the requlrements of the GAO Standard: cnd
. Mortgagee C

Jb.-' Mortgagor shall furnlsh or cause to be furnished,
to Mortgagee ‘such- flnanc1al statements and other records of

+ Mortgagor, the Guarantor General Partner and General Contractor

as Mortgagee may reasonably requlre, each certified by the

‘ prov1d1ng party as to their truth valldlty and accuracy in all

materlal respects each such flnanc1al statement shall not

contain any: materlal OmlSSlonS that would. make such information

1ncomplete Such financial 1nformatlon shall be prepared
according to generally accepted accountlng pr1nc1ples,
con51stently applled ' : :

32, ,Time_of the Esserce.

T

PO e T e
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-Time is of the essénce;of the Note, this Mortgage, all other .
v -of the Loan Documents and any other document or lnstrument
;‘ev1denc1ng or - securlng the Secured Indebtedness.

¥
I

b -
i .

J

1

“t

33. : Captions and Gender.

The.captions and. headings of the various sections of this
Mortgage are for: convenlence ~only, and are not' to be construed as
-'conflnlng Oy limiting 1in any way the scope-or intent of its
provisicns. Wheanever the context requlres or permlts,-the
singular shall Ynzlude the 'plural, the pliral shall include the-
singular, and the.waqcullne feminine and neuter shall be freely
{ interchangeable. | : : ‘ :

] 34, Notices.

Any notlce, demand reg est or other communication that any
Iparty may. de51re or,may be reguired to glve to any other party
uhder this Mortgage shall be given in writing, at the addresses;
set forth below, by any . of the foll¢wing means: (a) personal

!

1 service; ﬁb),oyernlght courier; or (¢} registered or certified
! United States mail, postage prepaid,'rerurn receipt requested.

L If to,Mortgagee:

| - Illln01s Hou51ng Development Authorlt*

i — 401 North Michigan Avenue

) 'Sulte 900

Chicago, IllanlS 60611

Attentlon Dlrector, Multlfamlly Programs

‘With a Copiﬁtda. ‘.

PO  S

Illinois Hou31ng Development Authorlty
401. North Mlchlgan Avenue
. Suite 900
‘}Chlciago, I1linois 60611
Atterition: General Counsel

10810350

If to Borrowef}

R

 New Eﬁergfeen Sedgwick, L.P.
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© . c/o New Evergreen Sedgw1ck L. L. C.
. .54 W. Hubbard St.

" ..I'Chicago, TL‘ 60610 -

Attn: Alllson Davrs;

"withﬂcourtesy'copiesuto:

"U'NEF A551gnment Corporatlon L
‘f’47 W." Jackson Boulevard ,
::chr"ago, Illln01s 60661 - Lw

Atrartlon : . B

¢ e 7 and

;.Wlnston & S awn

“,35 W. Wacker Dr. DT T

"Ch;cago, Illln01s 60601 . o

*Attn: Wilflam J. Reiph . e

Such addresses may be changad‘hv notfce to the other party“}

given:in the same manner as prov1dcd in thlS Paragraph 34." Any-
notlce,‘demand ‘request or other commanlcatlon sent pursuant to..
subsectlon (_) shall be- served and effeciive upon such personal

.service, Any notice, demand request or orher communication-sent

purSUant to subsection (b). shall be served and effectlve one (1) |

‘business day. after dep051t with thé overnlght c'urler -Any

b
i

1}not1ce, demand, request or other communlcatlon Sent - pursuant to.

subsectlon (¢) shall be served and effectlve thret  (3) bus1ness

. days’ after proper dep051t w1th the Unlted .States Pos:al Serv1ce
" In connection with the courtesy copy to NEF A851gnmenm
,Corporatlon and Wlnston & Strawn Mortgagee -will eXercise ‘
'reasonable efforts to- prov1de coples of any notlces given o
Mortgagor however Mortgagees failure to furnish copies of such
' notices shall not limit-its. exerc1se -of any of its rlghts and
'gremedles ‘under the Loan Documents '

10510350

:35.,5ProviSionsiseverable.

e

If a court of competent jurrsdlctlon holds any prov1s1on of

“this Mortgage to be illegal, unenforceable or 1nva11d ‘then it is
j'-vthe intent of Mortgagor and Mortgagee that such’ provision shall
":.' -be given full force ‘and.effect to the fullest ‘possible extent
;;that 'is. legal, valld and enforceable It is‘the intent of

.'.’t", ‘4{6..‘ . _-‘, .., ) \ . . :' ‘:. | ‘:‘__’ .
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FHA Progect No 071—98021-YHA

. Mortgagor and Mortgagee that the Mortgagee have a valid and

- enforceable lien created by this Mortgage securlng ‘each and all

of the sums descrlbed in this Mortgage and that thlS Mortgage be
onstrued as creating ‘such a valid lien in favor -of Mortgagee

‘notwithstanding the unenforceablllty of one.or more of its

prov151ons, the unenforceablllty or invalidity of ‘any provision-
or provisions of this Mortgage - shall not render any other

prov1s1on or prov1810ns of" it unenforceable or invalid.

-

36.  Waiyer of‘Defense.

No actlon to" the enforcement of the llen 0T any prov1s1ons
of this-Mortgage shall” be- subject to any defense that would not
be good and avallable to the party 1nterp051ng it in an action at
law upon the Note

37;:~Further_Assurance5;

Mortgagor shall sign eketu s, acknowledge and deliver to

Mortgagee upon request such seCurltv agreements, assignments for
' security purposes and other documernvs  in.form .and .substance
‘required by Mortgagee as Mortgagee may, in its reascnable
-judgment . request from time to time, .tc perfect, preserve,{

continue, extend or maintain the asslgnments contained in this

: _Mortgage or the Loan ‘Documents, the-lien and security interests

' the interest of Mortgagee under this Mortgage, or (b) Mortgagee

' proceedings or (¢) Mortgagee conducts Mortgagee's sale

ﬂMortgagor, 1mmed1ately and without ‘demand, for all 'costs, charges

.under this Mortgage or the other Loan Documents,'and their

prlorlty

38;m:Reimburseﬁent.

If (a) Mortgageejis made a party to, or intervenes ‘in any
action or-proceeding affecting the Development, title to itvor

employs an attorney to. collect any or all of the Secured
Indebtedness or to foreclose this Mortgage by judicial

procéedings under this Mortgage, Mortgagee shall be reimbursed byl

10810350

and reasonable attorneys fees incurred by Mortgagee, and such
costs, charges and fees shall be secured by this Mortgage as a
further charge and lien upon the ‘Development and shall bear
interest "at :the Default Rate. :

47
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39. Further Security.

1 . i
¢ As .further securlty for the Note and this Mortgage,
;=i Mortgagor grants Mortgagee a securlty 1nterest in and to all and
}‘ any oroperty of Mortgagor of any klnd or, descrlptlon, tanglble or
1ntang1ble, now or hereafter dellvered transferred, in. trans1t
te,. or kept in the posses51on control or custody of Mortgagee,
I oor any agent or ballee of’ Mortgagee,-whether expressly as
.x?‘ ‘collateral securlty or for any other property of Mortgagor now or
"\ " hereafter 11ﬂ -he possession, control or’ custody or assigned to
Mortgagee and 1sed. or useful 1n connection w1th the Development '
A1l .of -the afore:ald ‘property ig. referred to collectlvely in: this
) Mortgage as the MEvrther Collateral Upon ‘the occurrence or _
ex1stence of any DefeaWt under this Mortgage, Mortgagee shall I,{'
have the rlght ‘to’ exercise: any rlghts and’ remedles avallable to
“,1t urider the ‘Code and, subJect .£o. the rights of prlor S
llenholders,'lf any, shall Lave the right to sell any or all of
the Further Collateral at. public or private’ sale upon such termsf
and condltlons as Mortgagee deems oroper,,and to apply- the net i"
proceeds ‘of such sale, after ded1ct3ng all costs, expenses and !
i attorneys', fees incurred at-any time in- .the collectlon and sale
i of the Further Collateral to the paynent of - sums' due under the f
' Note, thls Mortgage or both of them ' ' e

Ll

‘34O.;_No Partnershlp;-J01nt and'Several Cb}igationsﬁ

Nothlng contalned in thls Mortgage, the N0t> or any other
document ox instrument ev1denc1ng .or securing: the ecured
Indebtedness shall" ‘be deemed to- create a joint venture or-

. partnershlp relatlonshlp between” Mortgagor and Mortgager the
B ,relatlonshlp between Mortgagor and Mortgagee is solely that of
4' credltor and debtor, lender and. borrower, and mortgagor and
. mortgagee, as the case may be "If this Mortgage is ‘signed by
! more than one entity, the 11ab111ty of such Mortgagor shall be
; jOlnt and several 1n all respects

T
oo

e -

10510350‘

!
Lo 41. No Liabilityp
|

o - Anythlng contalned 1. thlS Mortgage to. “the contrary . ST
. notw1thstand1ng, it. is expressly. understood and agreed that the
: Mortgagees 1nspectlon and approval of ‘the documentatlon
{' pertalnlng to’ thlS Mortgage and any 1nspect10n of the Development
' made by Mortgagee shall be solely for Mortgagees ‘benefit, and

M [ . R - e . oL, T .‘:,,:







- construction sites and otherw1se used in the daily operation of

- comply in all respects w1th the. fore901ng notices and in all
-~ events shall satisfy-the regquireménts of, and maintain the

UNOFFICIAL COPY

FHA Proj'ect No. 071-98021-YHA

'Mortgagee shall have no liability to Mortgagor or any other

person o) o entlty by reason of such inspection.

. 42, _Hazardous-Matefial.

If. any of Mortgagor General Partner or the Guarantor (for

_Durposes of this Paragraph 42 only, Mortgagor, General. Partner
‘and the Guarantor. shall colleotlvely be referred to as the

"Partiesg" )'shall recelve (a) any'notice of any violation or

:admlnlstrat Vi or’ ]ud1c1al complalnt or order having been filed
or about to bz filed against any of the Parties. alleging

v1olatlons of any~law requlrlng any of them to take'any action’in
connection with tlie. release of any toxrc materials or hazardous
wastes, pollutants or-contaminants into the: env1ronment (b)
any netice from any go*ernmental agency or ‘any other person or
entity alleging that a&ny: of ‘the Parties may be liable or

responsible for costs assotziated with a response or cleanup of a
‘release of toxic materlals hozardous wastes, pollutants or

contamlnants 1nto the env1ronmtnt or any damages’ caused by such

release, the Party rece1v1ng such-notice shall provide Mortgagee

w1th a copy “of 4t promptly upon its ieceipt. Within five (5)

days after having - learned of the enactmant or:promulgation of any
envirconmental' law. that may result in any/ adverse change in the

condition, financial.or otherwise, of any of \the Parties or the
Development,,Mortgagor shall‘provide Mortgagee with notice of
such law promptly .upon learning of it. Mortgaudzr' (x) shall not
use,  allow or suffer any-part of the Development té be used as a
facility for‘the handling, treatment, storage, or'cdisposal of any
Hzzardous Materials (as defined in the Environmental! Irdemnity)
or to berused ag a landfill, 'without the prior.written’cinsent of
Mortgagee '{which consent may be granted or denied in Mortgugee's

sole and absoclute dlscretlon) except for. immaterial amouncs of
5' Hazardous. Materlals, not’ in v1olatlon of any Environmental Laws

(as deflned in the Environmental’ Indemnlty) customarily found in

the Development, and (y)- at its sole cost and expense, shall

10610350

Development in compliance with, all Env1ronmental Laws.

Mortgagor represents and warrants that no portion of the
Development has-been used for-or as a landflll and that there
are no known, nor have there been any, nor "shall any of the

49
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Parties’ cause, there £o be any, Hazardous Materlals generated

eleased ,stored, buried or dep051ted over, beneath in or on lor

'used An the constructlon or . renovatlon of) the Development from
Lany | source whatsoever except as prev1ously dlsclosed in writing

to Mortgagee Mortgagor agrees to 1ndemn1fy, hold harmless, and -’

‘defend Mortgagee and all persons clalmlng by, through or: under
‘Mortgagee. from any ‘and all clalms, loss, damages response costs
“.clean-up- costs and expenses arlslng out of or “in any way relatlng
_to the existence .at any tlme ‘of any Hazardous Materlals in, on,

under, at ot used in the constructlon or operatlon of the

.Development /ircluding,- biit not Timited to (1) clalms of- thlrd
*fpartles, (1ncludjuo governmental agen01es) for damages, !
'penaltles, response costs, clean-up costs or: 1njunct1ve or other |
‘Wrellef (i1) costs of removal and restoratlon, including expert's

" and reasonable attornejs fees,,and ‘costs of reportlng the

1exlstence of Hazardous Materlals to any governmental agency, and

'(111) ‘any and.all expenses. ox obllgatlons 1ncurred at, before and
~after any trlal or- appeal | frov such trlal whether or. not  taxable

- as costs,_lncludlng, witholut. llmltatlon, reasohable attorneys

fees, W1tness fees, depOS1tlon CCBLE, copylng ‘and telephone
chargesxand other_expenses, all of wnich shall be paid by

. Mortgagor when incurred. The representatlons, warranties,

. covenants and agreements .contained- in this Paragraph 42 and the
.obllgatlons of - Mortgagor to 1ndemn1fy, h011 Iarmless and, defend
_Mortgagee and all. persons clalmlng by, througt or under Mortgagee
"with- respect ‘to the expenses,,damages, losses,.crsts, damages and

llabllltles set forth in this’ Paragraph 42,xshall curvive the

;repayment of all amounts due under the-Note; the Ganicellation of
- the Note .and- the.: release of this Mortgage, the- foreclo;vre of ‘any

"liens: ‘on’'the. Development by Mortgagee or a thlrd party, or the:

,;llmlted to the amount of -any def1c1ency in any foreclosure or
f;other sale of the Development .Mortgagor agrees that Mortgagee -

;env1ronmental expert at the expense of Mortgagor to perform one
. ior more tests to determlne ‘the level,if any,'of Hazardous
' Materlals in; on or at the Development '

conveyance'of the Development by any" power of sale, trusteé's
salef‘deed in lleu of foreclosure or otherw1se “and shall not be

may, in its sole dlscretlon from time to tlme, retain: an

10810350

T 43 Maximum ,.Indebtedness.'

The max1mum amount secured by thlS Mortgage is One Hundred

'JMllllOn and No/lOO Dollars $lOO 000,000. 00) . -

T . : . . v . s v
. , . . ) ) . . B
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