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Washington, D.C. 20005-3807
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Terry Wilsew
LandAmerica Nutional Commercial
Services

350 Riverwood Txwy. S.E., Suite 1895
Atlanta, GA 3033957

STATE OF ILLINOIS

COUNTY OF COOK

MORTGAGE AMND SECURITY AGREEMENT

THIS MORTGAGE AND SECURITY AGREEMENT (this “Instrument”), is made as of the
& #4 day of September, 2001, by and between ARC HOLLEY COURT, LLC, a Tennessee
limited liability company (“Mortgagor”), whose addiessis111 Westwood Place, Suite 200,
Brentwood, Tennessee 37027, and GMAC COMMERCIAL MORTGAGE CORPORATION, a
California corporation (together with its successors and assigns, “Mortgagee™), whose address is
200 Witmer Road, Horsham Pennsylvania 19044-0809.

RECITALS

A, Mortgagor is indebted to Mortgagee for money loanc¢d i the principal sum of
Thirteen Million and No/100 Dollars ($13,000,000.00) (the “Loan™), as i¢ ¢videnced by a certain

Promissory Note of even date herewith from Mortgagor, payable to the orcer ¢f Mortgagee in

installments of principal and/or interest thereon, such final installment being a¢ =1 October 1
2003.

B. As a condition precedent to making the Loan, Mortgagee has required that

Mortgagor execute this Instrument as security for the Loan and the other Indebtedness (as
hereinafter defined).

GRANTING CLAUSES

NOW, THEREFORE, for and in consideration of the Indebtedness, and to secure the
prompt payment thereof, Mortgagor does hereby irrevocably grant, bargain, sell, convey, assign,
transfer, mortgage, pledge and set over unto Mortgagee, its successors and assigns forever, and
grants to Mortgagee a security interest in and to, the Mortgaged Property (as hereinafter defined).
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TO HAVE AND TO HOLD the Mortgaged Property and all parts thereof unto
Mortgagee, its successors and assigns forever, subject however to the terms and conditions
herein:

PROVIDED, HOWEVER, that if Mortgagor shall pay to Mortgagee the entire
Indebtedness, at the times and in the manner stipulated herein, in the Note (as hereinafter
defined) and in the other Loan Documents (as hereinafter defined), all without any deduction or
credit for taxes or other similar charges paid by Mortgagor, and shall cause all other obligated
parties to, keep, perform, and observe all and singular the covenants and promises herein, in the
Note and in each of the other Loan Documents to be kept, performed, and observed, all without
fraud or delay, then this Instrument, and all the properties, interests, and rights hereby granted,
bargained, and sold shall cease, terminate, and be void, but shall otherwise remain in full force
and effect.

AGREEMENT
AND Mortgagor and Mortgagee covenant and agree as follows:

1, DEFINITIONS.  Thz-following terms, when used in this Instrument (including
when used in the above recitals), shall have the following meanings:

(a)  “1933 Act” has thoipcaning given to that term in Sectionl3.

(b)  “Accounts” means any rights of Mortgagor anising from the operation of
the Facility to payment for goods sold or leased ‘or for services rendered, not evidenced by an
Instrument, including, without limitation, (i} all acceunts arising from the operation of the
Facility, (ii) all moneys and accounts, if any, held by Morigagee pursuant to this Instrument or
any other Loan Document, and (iii) all rights to paymeni-irom Medicare or Medicaid programs
or similar state or federal programs, boards, bureaus or agencies.-and rights to payment from
patients, residents, private insurers, and others arising from ‘thie ) operation of the Facility,
including rights to payment pursuant to Reimbursement Contracts. “Accounts shall include the
Proceeds thereof.

(c)  “Affiliate” means, with respect to any Person, (i)each. Person that
controls, is controlled by or is under common control with such Person, (ii) ) each Person that,
directly or indirectly, owns or controls, whether beneficially or as a trustee, guarcuan or other
fiduciary, a sufficient quantity of the Stock of such Person to elect a majority of the directors or
other managers of such Person or otherwise to direct the policies and management of such
Person, and (iii) each of such Person’s officers, directors, members, joint venturers and partners.

(d)  “Appurtenant Rights” means all air rights, development rights, zoning
rights, easements, rights-of-way, strips and gores of land, vaults, streets, roads, alleys, tenements,
passages, sewer rights, waters, water courses, water rights and powers, minerals, flowers, shrubs,
crops, trees, timber and other emblements now or hereafter appurtenant to, or used or useful in
connection with, or located on, under or above the Land, or any part or parcel thereof, and all
ground leases, estates, rights, titles, interests, privileges, liberties, tenements, hereditaments and
appurtenances, reversions, and remainders whatsoever, in any way belonging, relating or
appertaining to the Land, or any part thereof, now or hereafter.
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(¢)  “Assignment of Leases and Rents” means that certain Assignment of
Leases and Rents of even date herewith executed by Mortgagor for the benefit of Mortgagee,
together with all amendments and supplements thereto.

() “Assignment of Licenses” means that certain Assignment of Licenses,
Permits and Contracts of even date herewith executed by Mortgagor for the benefit of
Mortgagee, together with all amendments and supplements thereto,

(g)  “Business Day” means a day, other than Saturday, Sunday or legal
holidays, when Mortgagee is open for business.

fa)  “Collateral Agreement” means the Debt Service Reserve Escrow and
Security Agreemsnt of even date herewith by and between Mortgagor and Mortgagee.

(1) “_ondemnation” has the meaning given to that term in Section 12.

() “Contracts” means all license agreements, operating contracts, and all
management, service, employ:nent, supply and maintenance contracts and agreements, and any
other agreements (including, without limitation, interest rate cap agreements and proceeds
thereof), licenses or contracts of an’ nature whatsoever now or hereafter obtained or entered into
by Mortgagor with respect to the acquisition, construction, renovation, expansion, ownership,
occupancy, use, operation, maintenance axnd administration of the Facility and/or the Mortgaged
Property, including, without limitation, (i} anj-and all contracts, authorizations, agreements
and/or consents executed by, or on behalf of any ratient or other Person seeking services from
Mortgagor pursuant to which Mortgagor provides i {urnishes services at the facility, including
the consent to treatment and assignment of payment o{ kenefits by third party and (ii) any and all
coniracts between Mortgagor and any resident of the Facility giving the resident certain rights of
occupancy in the Facility and providing for certain servicés to such resident.

(k)  “Default Rate” has the meaning given to tiizi t2rm in the Note.

(D) “Equipment” means all beds, linen, televisions, carpeting, telephones,
cash registers, computers, lamps, glassware, rehabilitation equipment, restanrant and kitchen
equipment, and other fixtures and equipment of Mortgagor located on, attacheld to or used or
useful in connection with any of the Mortgaged Property or the Facility and all renewals and
replacements thereof and substitutions therefor; provided, however, that with respect to any
items which are leased for the benefit of the Facility and not owned by Mortgagor, the
Equipment shall include the leasehold interest only of Mortgagor together with any options to
purchase any of said items and any additional or greater rights with respect to such items which
Mortgagor may hereafter acquire, but the foregoing shall not be construed to mean that such
leasing shall be permitted hereunder and under the other Loan Documents.

(m) “Event of Default” means the occurrence of any event listed in
Section 14.

(n)  “Facility” means the facility known as “Holley Court Terrace”, presently
a 178 unit independent living facility, located on the Land, as it may now or hereafter exist,
together with any other general or specialized care facilities, if any (including any Alzheimer’s
care unit, subacute, and any nursing facility or assisted living facility), now or hereafter operated
on the Land.
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(o)  “Fixtures” means all property which is now or hereafter so attached to the
Land or the Improvements as to constitute a fixture under applicable law and all renewals and
replacements thereof and substitutions therefor, including, without limitation: machinery,
equipment, engines, boilers, incinerators, installed building materials; systems and equipment for
the purpose of supplying or distributing heating, cooling, electricity, gas, water, air, or light;
antennas, cable, wiring and conduits used in connection with radio, television, security, fire
prevention, or fire detection or otherwise used to carry electronic signals; telephone systems and
equipment; elevators and related machinery and equipment; fire detection, prevention and
extinguishing systems and apparatus; security and access control systems and apparatus;
plumbing systems; water heaters, ranges, stoves, microwave ovens, refrigerators, dishwashers,
garbage dispssers, washers, dryers and other appliances; light fixtures, awnings, storm windows
and storm doors; pictures, screens, blinds, shades, curtains and curtain rods; mirrors; cabinets,
paneling, rugs aud Joor and wall coverings; fences, trees and plants; and exercise equipment.

(p) “Cenperal Intangibles” means all intangible persona! property of
Mortgagor arising out cf or connected with the Mortgaged Property or the Facility and all
renewals and replacemeiits thereof and substitutions therefor (other than Accounts, Rents,
Instruments, Inventory, Moncy. P’ermits and Reimbursement Contracts), including, without
limitation, things in action, contract ngits and other rights to payments of Money.

(qQ)  “Governmental Auvhsrity” means any board, commission, department
or body of any municipal, county, state or-i:deral governmental unit, or any subdivision of any
of them, that has or acquires jurisdiction over fne Mortgaged Property and/or the Improvements
or the use, operation or improvement of the Mortgzged Property.

(r “Gnarantor” means American Fetirement Corporation, a Tennessee
corporation.

(s)  “Guaranty Agreement” means that ccrtain Payment and Performance
Guaranty Agreement of even date herewith from Guarantor to Lendes; as such agreement may be
modified, supplemented or amended from time to time.

t “Impositions” and “Imposition Deposits” have the raeamngs given o
p p p g5 8
those terms in Section 4.

(u)  “Improvements” means all buildings, structures and impravements of
every nature whatsoever now or hereafter situated on the Land, including but not limited to, all
gas and electric fixtures, radiators, heaters, engines and machinery, boilers, ranges, elevators and
motors, plumbing and heating fixtures, carpeting and other floor coverings, water heaters,
awnings and storm sashes, and cleaning apparatuses which are or shall be attached to the Land or
said buildings, structures or improvements.

(v)  “Indebtedness” means the aggregate of the principal of and interest on
the Note due and owing from time to time and all expenses, charges and other amounts due and
owing from time to time under the Note, the Loan Agreement, this Instrument or any other Loan
Document, including, without limitation, prepayment premiums, late charges, default interest
and advances to protect the security of this Instrument under Section 7, if any.
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(w)  “Instruments” means all instruments, chattel paper, documents or other
writings obtained by Mortgagor from or in connection with the operation of the Mortgaged
Property or the construction and operation of the Facility (including without limitation, all
ledger sheets, computer records and printouts, data bases, programs, books of account,
trademarks or trade names, utility contracts, maintenance and service contracts and files of
Mortgagor relating thereto).

(x)  “Inventory” means all inventories of food, beverages and other
comestibles owned and held by Mortgagor for sale or use at or from the Mortgaged Property or
the Facility, and soap, paper supplies, medical supplies, drugs and all other such goods, wares
and merchanzise held by Mortgagor for sale to or for consumption by residents, guests or
patients of ‘the Land or the Facility and all such other goods returned to or repossessed by
Mortgagor.

(y) (*Land” means the land described in Exhibit “A” attached hereto and
incorporated herein.

(z}  “Leases” rcans all present and future leases, subleases, licenses,
concessions or grants or other posscssory interests now or hereafter in force, whether oral or
written, covering or affecting the Martgaged Property and/or the Facility, or any portion of the
Mortgaged Property and/or the Facility-ard all modifications, extensions or renewals thereof.

(aa)  “Lien” means any vowun*ary or involuntary mortgage, security deed, deed
of trust, lien, pledge, assignment, security interest; title retention agreement, financing lease,
levy, execution, seizure, judgment, attachment, gar:ishment, charge, lien or other encumbrance
of any kind, including those contemplated by or permitted in this Instrument, the Loan
Agreement and the other Loan Documents.

(bb)  “Loan” has the meaning given to that tecm i the recitals.

(cc) “Loan Agreement” means that certain Loai /greement of even date
herewith by and between Mortgagor and Mortgagee, together with @ll amendments and
supplements thereto.

(dd) “Loan Documents” means the Note, the Loan Apreement, this
Instrument, the Assignment of Leases and Rents, the Assignment of Licenses, the Guaranty
Agreement, the Collateral Agreement, O&M Programs, the Subordination Agreement, and any
other documents now or in the future executed by Mortgagor, any guarantor or any other Person
in connection with the Loan evidenced by the Note, as such documents may be amended,
supplemented or modified from time to time.

(ee) “Managed Care Plans” means any health maintenance organization,
preferred provider organization, individual practice association, competitive medical plan, or
similar arrangement, entity, organization, or Person,

(ffy  “Medicaid” means that certain program of medical assistance, funded
jointly by the federal government and the States, for impoverished individuals who are aged,
blind and/or disabled, and/or members of families with dependent children, which program is
more fully described in Title XIX of the Social Security Act (42 U.S.C. §§ 1396 et seq.) and the

regulations promulgated thereunder.
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(gg) “Medicare” means that certain federal program providing health
insurance for eligible elderly and other individuals, under which physicians, hospitals, skilled
nursing homes, home health care, and other providers are reimbursed for certain covered services
they provide to the beneficiaries of such program, which program is more fully described in Title
XVII of the Social Security Act (42 U.S.C. §§ 1395 er seq.} and the regulations promulgated
thereunder.

(hh) “Money” means all monies, cash, rights to deposit or savings accounts, or
other items of legal tender obtained from or for use in connection with the operation of the
Facility.

(i)  “Mortgaged Property” means all of Mortgagor’s present and future
right, title and in‘ersst in and to all of the following:

Wy the Land;

(i)~ all Appurtenant Rights;

(i} all Equipment;

(iv)  allfmprovements;

(v)  all Fixturss;

(vi) all Aceounts;

(vii) all Contracts,

(viii) all General iptangibles;

(ix)  all Permits (to the‘exient assignable);
(x)  all Money;

(xi)  all Instruments;

(xii) all Inventory,

(xiii) all Reimbursement Contracts;
(xiv) all Rents;

(xv) all Personalty;

(xvi) all Leases;

{(xvii) all Proceeds;

(xviii) all contracts, options and other agreements for the sale of the Land,
the Improvements, the Fixtures, the Personalty or any other part of the Maitganed Property
entered into by Mortgagor now or in the future, including cash or securities deposiied to secure
performance by parties of their obligations;

(xix) all Imposition Deposits;

(xx) all refunds or rebates of Impositions by any municipal, state or
federal authority or insurance company (other than refunds applicable to periods before the real
property tax year in which this Instrument is dated);

(xxi) all names under or by which any of the above Mortgaged Property
may be operated or known, and all trademarks, trade names, and goodwill relating to any of the
Mortgaged Property (excluding, however, any rights to the names “American Retirement
Corporation”, “ARC” or “Homewood”); and
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(xxii) all renewals, replacements and Proceeds of any of the foregoing
and any substitutions therefor.

(J)  All terms listed in the definition of “Mortgaged Property” shall have, in
addition to (but without limitation) the meaning given to such term in this Section 1, the meaning
given to such term (if any) in the Uniform Commercial Code for the State of Illinois.

(kk) “Mortgagee” means the entity identified as “Mortgagee” in the first
paragraph of this Instrument, or any subsequent holder of the Note.

(1)  “Mortgagor” means all persons or entities identified as “Mortgagor” in
the first paragrzph of this Instrument, together with their successors and assigns.

(nury “Note” means the note evidencing the Loan, including all schedules,
riders, allonges, endorsements, addenda or amendments together with any renewals,
replacements, substitutions, or extensions thereof. '

(nn) “Notice” has the meaning given to that term in Section 24.

(00) “O&M Prograins” has the meaning given to such term in the Loan
Agreement,

(pp) “Opinion of Counsel’ means an opinion or opinions in writing signed by
independent legal counsel to Mortgagor, desigrateu by Mortgagor, and reasonably satisfactory to
Mortgagee.

(qq) “Parent” means, with respect to 4 corporation, any other corporation
owning or controlling, directly or indirectly, fifty percent {50%) or more of the voting stock of
the corporation.

()  “Permits” means all licenses, permits and certilicates used or necessary in
connection with the construction, ownership, operation, use or occuvartcy of the Mortgaged
Property and/or the Facility, including, without limitation, business'icenses, statc health
department licenses, food service licenses, licenses to conduct business, certficates of need and
all such other permits, licenses and rights, obtained from any governmental, quast-zovernmental
or private person or entity whatsoever concerning ownership, operation, use or occupancy.

(ss) “Permitted Encumbrances” has the meaning given to that term in
Section 5.2 of the Loan Agreement.

(tt)  “Person” means any natural person, firm, trust, corporation, partnership,
limited liability company and any other form of legal entity.

(uu)  “Personalty” means all furniture, furnishings, Equipment, machinery,
building materials, appliances, goods, supplies, tools, books, records (whether in written or
electronic form), computer equipment (hardware and software) and other tangible personal
property (other than Fixtures) which are used now or in the future in connection with the
ownership, management or operation of the Land or the Improvements or are located on the
Land or in the Improvements, and any operating agreements relating to the Land or the
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Improvements, and any surveys, plans and specifications and contracts for architectural,
engineering and construction services relating to the Land or the Improvements.

(vv)  “Prior Lien” has the meaning given to that term in Section 26.

(ww) “Proceeds” means all awards, payments, earnings, royalties, issues,
profits, liquidated claims and proceeds (including proceeds of insurance and condemnation and
any conveyance in lieu thereof), whether cash or noncash, moveable or immoveable, tangible or
intangible, from the sale, conversion (whether voluntary or involuntary), exchange, transfer,
collection, loss, damage, condemnation, disposition, substitution or replacement of any of the
Mortgaged Property.

iy “Property Jurisdiction™ means the jurisdiction in which the Mortgaged
Property is located

(vy) *“WKeimbursement Contracts” means all third-party reimbursement
contracts for the Facility wich are now or hereafier in effect with respect to residents or patients
qualifying for coverage under th: same, including Medicare and Medicaid, Managed Care Plans
and private insurance agreemenis, 2ad any successor program or other similar reimbursement
program and/or private insurance agreements, now or hereafter existing.

(zz) “Rents” means ali-rerit and other payments of whatever nature from time
to time payable pursuant to the Leases (inc.uding, without limitation, rights to payment earned
under leases for space in the Improvements for the aperation of ongoing retail businesses such as
newsstands, barbershops, beauty shops, physicians’ofiices, pharmacies and specialty shops).

(aaa) “Single-Purpose Entity” means u« Person which owns no interest or
property other than the Mortgaged Property or interests in-Nortgagor.

(bbb) “Stock” means all shares, options, warrants, Zoneral or limited partnership
interests, membership interests, participations or other equiveleris (regardless of how
designated) in a corporation, limited liability company, partnership or any equivalent entity,
whether voting or nonvoting, including, without limitation, common stock, rreferred stock, or
any other “equity security” (as such term is defined in Rule 3all-1 of the Gerieral Rules and
Regulations promulgated by the Securities and Exchange Commission under ine Securities
Exchange Act of 1934, as amended).

(ccc) “Subordination Agreement” means that certain Subordination of
Management Agreement of even date herewith by and among Borrower, ARC Management,
LLC, a Tennessee limited liability company, and Lender, together with all amendments and
supplements thereto.

(ddd) “Taxes” means all taxes, assessments, vault rentals and other charges, if
any, general, special or otherwise, including all assessments for schools, public betterments and
general or local improvements, which are levied, assessed or imposed by any public authority or
quasi-public authority, and which, if not paid, will become a lien, on the Land or the
Improvements.

(eee) “Transfer” shall mean the conveyance, assignment, sale, transfer,
mortgaging, collateral assignment, encumbrance, pledging, alienation, hypothecation, granting of
DC_DOCS_A #1079224 v3 8
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a security interest in, granting of options with respect o, or other disposition of (directly or
indirectly, voluntarily or involuntarily, by operation of law or otherwise, and whether or not for
consideration or of record) all or any portion of any legal or beneficial interest (i) in all or any
portion of the Mortgaged Property; (ii) in the Stock of any corporation which is Mortgagor, a
member of Mortgagor (if Mortgagor is a limited liability company), a partner of Mortgagor (if
Mortgagor is a partnership) or, if applicable, a partner of a general partner of Mortgagor, and
(iii) in Mortgagor (or any trust of which Mortgagor is a trustee), or, if Mortgagor is a limited or
general partnership, limited liability company, joint venture, trust, nominee trust, tenancy in
common or other unincorporated form of business association or form of ownership interest, in
any Person (other than any shareholder interest in Guarantor) having a direct or indirect legal or
beneficial ownership in Mortgagor, excluding any direct or indirect legal or beneficial interest in
any constituenpt limited partner or member of Mortgagor but including the interest of such limited
partner or membes itself and further including any legal or beneficial interest in any constituent
general partner oi-Mertgagor, if applicable, in any general partner of any constituent general
partner of Mortgagor.“or, if Mortgagor is a limited liability company, in any constituent
corporate member of Mor.gagor, but in no way including any shareholder interest in Guarantor.
The term “Transfer” shall also, include, without limitation, the following: an instaliment sales
agreement wherein Mortgagor sgrees to sell the Mortgaged Property or any part thereof or any
interest therein for a price to be piid in installments; an agreement by Mortgagor leasing all or a
substantial part of the Mortgaged (Property to one or more Persons pursuant to a single
transaction or related transactions, or { sals, assignment or other transfer of, or the grant of a
security interest in, Mortgagor’s right, tiil® and interest in and to any Leases or any Rent; any
instrument subjecting the Mortgaged Property to a condominium regime or transferring
ownership to a cooperative corporation or other form of multiple ownership or govemance; the
dissolution or termination of Mortgagor, any general nartner of Mortgagor, any general partner
of any general partner of Mortgagor, if applicable, =i if Mortgagor is a limited liability
company, any corporate member of Mortgagor; the issvziice of new Stock in any corporation
which is Mortgagor, a member of Mortgagor (if Mortgagor is'a limited liability company), a
partner of Mortgagor or, if applicable, a partner (1f Mortgager is a partnership) of a general
partner of Mortgagor; and the merger or consolidation with any othér Person of Mortgagor, any
general partner of Mortgagor, any general partner of any general partner of Mortgagor, if
applicable, or, if Mortgagor is a limited liability company, any corporate member of Mortgagor.

(ffff “UCC” has the meaning given to that term in Section Z.
(ggg) “UCC Collateral” has the meaning given to that term in Sectivti 2.

2. UNIFORM COMMERCIAL CODE SECURITY AGREEMENT. This
Instrument is also a security agreement under the Uniform Commercial Code as in effect from
time to time in the State of Illinois (the “UCC™) for any of the Mortgaged Property which, under
applicable law, may be subject to a security interest under the UCC, whether acquired now or in
the future, and all products and cash and non-cash Proceeds thereof (collectively, “UuccC
Collateral”), and Mortgagor hereby grants to Mortgagee a security interest in the UCC
Collateral. Mortgagor hereby authorizes Mortgagee to file financing statements, continuation
statements and amendments, in such form as Mortgagee may require to perfect or continue the
perfection of this security interest, in its commercially reasonable discretion and Mortgagor
agrees, if Mortgagee so requests, to execute and deliver to Mortgagee such financing statements,
continuation statements and amendments. Mortgagor shall pay all filing costs and all costs and
expenses of any record searches for financing statements that Mortgagee may require, in its
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commercially reasonable discretion. Without the prior written consent of Mortgagee, Mortgagor
shall not create or permit to exist any other lien or security interest in any of the UCC Collateral.
If an Event of Default has occurred and is continuing, Mortgagee shall have the remedies of a
secured party under the UCC, in addition to all remedies provided by this Instrument or existing
under applicable law. In exercising any remedies, Mortgagee may exercise its remedies against
the UCC Collateral separately or together and in any order, without in any way affecting the
availability of Mortgagee’s other remedies hereunder and/or under applicable law.

3. LEASES. Mortgagor shall not, without the prior written consent and approval of
Mortgagee, enter into any Lease (except for admission of Facility patients or residents), or enter
into or permit'any management agreement of or affecting any part of the Mortgaged Property.

4, DaPOSITS FOR TAXES, INSURANCE AND OTHER CHARGES.

(a) Upon any reduction in the Debt Reserve Fund (as defined in the Collateral
Agreement) below three /35 months of debt service payments under the Note or upon evidence
that Mortgagor has not paid all taxes, assessments, insurance premiums or other similar charges
affecting the Facility on a timely %asis and, in either case, the failure to correct same within ten
(10) days of Mortgagee’s request, oz 1 an Event of Default occurs, Mortgagor shall deposit with
Mortgagee on the day monthly insiallments of principal and/or interest, or both, are due under
the Note (or on another day on a montiiiv oasis that is designated in writing by Mortgagee), until
the Indebtedness is paid in full, an additicial amount sufficient to accumulate with Mortgagee
the entire sum required to pay, when due (1) to/the extent applicable, the yearly water and sewer
charges which may be levied on all or any part ufiis Mortgaged Property, (ii) the premiums for
fire and other hazard insurance, business interruptior insurance and such other insurance as
Mortgagee may require under the Loan Agreement, ard (iil) the yearly, all as reasonably
estimated from time to time by Mortgagee, plus one-sixth of such estimate. The amounts
deposited under the preceding sentence are collectively refeired to in this Instrument as the
“Imposition Deposits”. The obligations of Mortgagor for wiicli the Imposition Deposits are
required are collectively referred to in this Instrument as “Imposiiizcns”. The amount of the
Imposition Deposits shall be sufficient to enable Mortgagee to pay ea:hi-imposition before the
last date upon which such payment may be made without any penalty ar interest charge being
added plus one-sixth of such estimate. Mortgagee shall maintain records indicating how much of
the monthly Imposition Deposits and how much of the aggregate Imposition Dcpassits held by
Mortgagee are held for the purpose of paying property taxes, insurance premiums 204 sach other
obligation of Mortgagor for which Imposition Deposits are required. Any waiver by Mortgagee
of the requirement that Mortgagor remit Imposition Deposits to Mortgagee may be revoked by
Mortgagee, in Mortgagee’s discretion, at any time upon notice to Mortgagor.

(b)  Imposition Deposits shall be held in an institution (which may be
Mortgagee, if Mortgagee is such an institution) whose deposits or accounts are insured or
guaranteed by a federal agency. Mortgagee shall not be obligated to open additional accounts or
deposit Imposition Deposits in additional institutions when the amount of the Imposition
Deposits exceeds the maximum amount of the federal deposit insurance or guaranty. Mortgagee
shall apply the Imposition Deposits to pay Impositions prior to delinquency so long as no Event
of Default has occurred and is continuing. Unless applicable law requires, Mortgagee shall not
be required to pay Mortgagor any interest, earnings or profits on the Imposition Deposits.
Mortgagor hereby pledges and grants to Mortgagee a security interest in the Imposition Deposits
as additional security for all of Mortgagor’s obligations under this Instrument and the other Loan
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Documents. Any amounts deposited with Mortgagee under this Section 4 shall not be trust
funds, nor shall they operate to reduce the Indebtedness, unless applied by Mortgagee for that
purpose under Section 4(e) below.

(c)  Mortgagor shall direct the applicable Governmental Authority to deliver
the invoices and bills for all Impositions to Mortgagee. If Mortgagee receives a bill or invoice
for an Imposition, Mortgagee shall pay the Imposition from the Imposition Deposits held by
Mortgagee. Mortgagee shall have no obligation to pay any Imposition to the extent it exceeds
Imposition Deposits then held by Mortgagee. Mortgagee may pay an Imposition according to
any bill, statement or estimate from the appropriate public office or insurance company without
inquiring inte-the accuracy of the bill, statement or estimate or into the validity of the Imposition.

(dy, If at any time the amount of the Imposition Deposits held by Mortgagee
for payment of a specific Imposition exceeds the amount reasonably deemed necessary by
Mortgagee plus onc-sixth of such estimate, the excess shall be credited against future
installments of Imposition Deposits. If at any time the amount of the Imposition Deposits held
by Mortgagee for payment of a specific Imposition is less than the amount reasonably estimated
by Mortgagee to be necessary n!usone-sixth of such estimate, Mortgagor shall pay to Mortgagee
the amount of the deficiency within iifieen (15) days after notice from Mortgagee.

(e)  If an Event of Default has occurred and is continuing, Mortgagee may
apply any Imposition Deposits, in any aincunts and in any order as Mortgagee determines, in
Mortgagee’s discretion, to pay any Impositiors ¢r as a credit against the Indebtedness. Upon
payment in full of the Indebtedness, Mortgages-shall refund to Mortgagor any Imposition
Deposits held by Mortgagee.

5. APPLICATION OF PAYMENTS. If at/any time Mortgagee receives, from
Mortgagor or otherwise, any amount applicable to the Indeuiedness which is less than all
amounts duc and payable at such time, then Mortgagee may applyihat payment to amounts then
due and payable in the manner set forth in the Note. Neither vicrtgagee’s acceptance of an
amount which is less than all amounts then due and payable nor Mortgigee’s application of such
payment in the manner authorized in the immediately preceding sentence thall constitute or be
deemed to constitute either a waiver of the unpaid amounts or an accord and satisfaction.
Notwithstanding the application of any such amount to the Indebtedncss; Mortgagor’s
obligations under this Instrument and the Note shall remain unchanged.

6. USE OF PROPERTY. Unless required by applicable law, Mortgagoi-shall not
(a) except for any change in use approved by Mortgagee, allow changes in the use for which all
or any part of the Mortgaged Property is being used at the time this Instrument was executed, or
(b) initiate or acquiesce in a change in the zoning classification of the Land and/or the Facility.

7. PROTECTION OF MORTGAGEE’S SECURITY.

(a)  If Mortgagor fails to perform any of its obligations under this Instrument
or any other Loan Document, or if any action or proceeding is commenced which purports to
affect the Mortgaged Property, Mortgagee’s security or Mortgagee’s rights under this
Instrument, including eminent domain, insolvency, code enforcement, civil or criminal
forfeiture, enforcement of Hazardous Materials Laws, fraudulent conveyance or reorganization
or proceedings involving a bankrupt or decedent, then Mortgagee at Mortgagee’s option and

DC_DOCS_A #1079224 v3 11




| UNOFFICIAL COPY 10913344

upon notice to Mortgagor may make such appearances, disburse such sums and take such actions
as Mortgagee reasonably deems necessary to perform such obligations of Mortgagor and to
protect Mortgagee’s interest, including (i) disbursement of commercially reasonable fees and out
of pocket expenses of attorneys, accountants, inspectors and consultants, (ii) entry upon the
Mortgaged Property to make repairs or secure the Mortgaged Property, (iii) procurement of the
insurance coverages required under the Loan Agreement, and (iv) payment of amounts which
Mortgagor has failed to pay under Section 9 hereof.

(b)  Any amounts disbursed by Mortgagee under this Section 7, or under any
other provision of this Instrument, or under any of the other Loan Documents, that treats such
disbursement.as being made under this Section 7, shall be added to, and become part of the
Indebtedness, srall be immediately due and payable and shall bear interest from the date of
disbursement un‘il paid at the Default Rate.

(c) (Nothing in this Section 7 shall require Mortgagee to incur any expense or
take any action.

8. INSPECTION, Vortgagee, its agents, representatives, and designees may make
or cause to be made entries upori-and inspections of the Mortgaged Property (including
environmental inspections and tests) during normal business hours, or at any other reasonable
time, upon reasonable advance notice ¢’ Viortgagor (which may be oral) except in an emergency
or during the continuance of an Event of Delault.

9. TAXES; OPERATING EXPENSES.

(a)  Subject to the provisions of Secusin 9(c) and Section 9(d), Mortgagor shall
pay, or cause to be paid, all Taxes prior to delinquency snd before the addition of any interest,
fine, penalty or cost for nonpayment.

(b)  Subject to the provisions of Section 9(c) ozitw, Mortgagor shall pay or
cause to be paid the expenses of operating, managing, maintaining 2ad repairing the Mortgaged
Property (including insurance premiums, utilitics, repairs and replacements) before the last date
upon which each such payment may be made without any penalty or intercst charge being added
or lien imposed.

(¢)  As long as no Event of Default has occurred and is continuing, [ortgagor
shall not be obligated to pay Taxes, insurance premiums or any other individual Impos.tien to the
extent that Imposition Deposits are held by Mortgagee for the purpose of paying that specific
Imposition. If an Event of Default exists, Mortgagee may exercise any rights Mortgagee may
have with respect to Imposition Deposits without regard to whether Impositions are then due and
payable.

(d) Mortgagor, at its own expense, may contest by appropriate legal
proceedings, conducted diligently and in good faith, the amount or validity of any Imposition
other than insurance premiums, if (i) Mortgagor notifies Mortgagee of the commencement or
expected commencement of such proceedings, (ii} the Mortgaged Property is not in danger of
being sold or forfeited, as determined by Mortgagee, (iil) if requested by Mortgagee, Mortgagor
deposits with Mortgagee cash reserves or other collateral sufficient to pay the contested
Imposition, (iv) Mortgagor furnishes whatever security is required in the proceedings or is
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reasonably requested by Mortgagee, which may include the delivery to Mortgagee of the
reserves established by Mortgagor to pay the contested Imposition, as additional security, and
(v) such contest operates to suspend enforcement of such Imposition.

()  Mortgagor shall promptly deliver to Mortgagee a copy of all notices of,
and invoices for, Impositions, and if Mortgagor pays any Imposition directly, Mortgagor shall
promptly furnish to Mortgagee receipts evidencing such payments.

(H In the event of the passage of any law subsequent to the date of this
Instrument in any manner changing or modifying the laws now in force governing the taxation of
deeds of trust-or mortgages or debts secured by deeds of trust or mortgages or the manner of
collecting any-such taxes so as to adversely affect Mortgagee (including, without limitation, a
requirement that-imternal revenue stamps be affixed to this Instrument or any of the other Loan
Documents), Morigasor will pay any such tax prior to delinquency. If Mortgagor fails to make
such prompt paymen’, or if any law prohibits Mortgagor from making such payment or would
penalize Mortgagee if Morigagor makes such payment, then the entire unpaid balance of the
Indebtedness shall, witheui notice, immediately become due and payable at the sole option of
Mortgagee. In no event, howerer, shall any income taxes of Mortgagee or franchise taxes of
Mortgagee measured by income or assets, or taxes in lieu of such income taxes or franchise
taxes, be required to be paid by Morigagor.

10. LIENS; ENCUMBRANCES. Mortgagor acknowledges that the existence of
any Lien on the Mortgaged Property, other than Permitted Encumbrances, whether voluntary,
involuntary or by operation of law, is a “Trancfei” which constitutes an Event of Default as
provided under Section 14 hereof.

11.  PRESERVATION, MANAGEMENT / AND MAINTENANCE OF
MORTGAGED PROPERTY. Mortgagor (a) shall not commii - waste or permit impairment or
deterioration of the Mortgaged Property, (b) shall not abandon. the Facility, (¢) shall restore or
repair promptly, in a good and workmanlike manner, any damaged part of the Mortgaged
Property to the equivalent of its condition on the date hereof, or<cuch other condition as
Mortgagee may approve in writing, whether or not insurance proceeds or condemnation awards
are available to cover any costs of such restoration or repair, except to the extent Mortgagee
applies such insurance proceeds or condemnation awards to reduce the Indebtcdaess, (d) shall
keep the Mortgaged Property in good repair, including the replacement of worn-oric or obsolete
Personalty and Fixtures with items of equal or better function and quality, (e) shali-prsvide for
professional management of the Mortgaged Property by a manager satisfactory to Morigagee, in
its sole discretion, under a contract approved by Mortgagee in writing, and (f) shall give notice to
Mortgagee of and, unless otherwise directed in writing by Mortgagee, shall appear in and defend
any action or proceeding purporting to affect the Mortgaged Property, Mortgagee’s security or
Mortgagee’s rights under this Instrument. Mortgagor shall not (and shall not permit any other
person to) remove, demolish or alter the Mortgaged Property or any part of the Mortgaged
Property except in connection with the replacement of tangible Personalty and Fixtures.

12, CONDEMNATION.

(a)  Mortgagor shall promptly notify Mortgagee of any action or proceeding
relating to any condemnation or other taking, or conveyance in lieu thereof, of all or any part of
the Mortgaged Property, whether direct or indirect (a “Condemnation™). Mortgagor shall appear
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in and prosecute or defend any proceeding relating to any Condemnation unless otherwise
directed by Mortgagee in writing. Effective upon the occurrence of an Event of Default,
Mortgagor authorizes and appoints Mortgagee as attorney-in-fact for Mortgagor to commence,
appear in and prosccute, in Mortgagee’s or Mortgagor’s name, any action or proceeding relating
to any Condemnation and to settle or compromise any claim in connection with any
Condemnation. This power of attorney is coupled with an interest and therefore is irrevocable.
However, nothing contained in this Section 12 shall require Mortgagee to incur any expense or
take any action. Mortgagor hereby transfers and assigns to Mortgagee all right, title and interest
of Mortgagor in and to any award or payment with respect to (i) any Condemnation, or any
conveyance in lieu of Condemnation, and (ii} any damage to the Mortgaged Property caused by
governmenta! action that does not result in a Condemnation.

(t) »  Subject to the provisions of Section 4.5 of the Loan Agreement,
Mortgagee, in its-so’e discretion, may apply such awards or proceeds, after the deduction of
Mortgagee’s expensez wozurred in the collection of such amounts, at Mortgagee’s option, to the
restoration or repair of the Mortgaged Property or to the payment of the Indebtedness, with the
balance, if any, to Mortgagor. Linless Mortgagee otherwise agrees in writing, any application of
any awards or proceeds to the-indebtedness shall not extend or postpone the due date of any
monthly installments referred to i1 the Note, Section 4 of this Instrument or any Collateral
Agreement, or change the amount o such installments. Mortgagor agrees to execute such
further evidence of assignment of any awar¢s or proceeds as Mortgagee may require.

13. TRANSFERS OF THE MORXTGAGED PROPERTY OR BENEFICIAL
INTERESTS IN MORTGAGOR.

(a)  Except as otherwise permitted urde; this Section 13, Transfers shall not be
permitted. Any Transfer made in violation of this Secticn /shall constitute an Event of Default.
Notwithstanding any provision of this Section to the contraiy, in no event shall a Transfer
resulting in a change in control of Mortgagor or the Mortgaged Froperty be permitted without
Mortgagee’s prior written consent, which may be granted or ‘depied in Mortgagee’s sole,
absolute and unreviewable discretion.

(b)  Subject to the provisions of Section 13(c) below, the fullowing Transfers
shall be permitted, subject to Mortgagee’s prior written consent, which corsery, shall not be
unreasonably withheld or delayed, provided that (i) no such Transfer (in a series of ene or more
transactions) shall result in a change in control of Mortgagor, except as contemplated by Section
13(c) hereof, (ii) in no event shall Mortgagor or, if Mortgagor is a limited partnership, the
general partner of Mortgagor (or the general partner of the general partner of Mortgagor, if
applicable) or, if Mortgagor is a limited liability company, any corporate member of Mortgagor
which is a Single-Purpose Entity, cease to be a Single-Purpose Entity, and (ii1) except as
contemplated by Section 13(c), in no event shall any such Transfer result in the dissolution or
termination of Mortgagor, any general partner of Mortgagor, if applicable, or, if Mortgagor is a
limited liability company, any corporate member of Mortgagor:

(A) Transfers of Stock in any corporation which is Mortgagor, any
general or limited partner or member of Mortgagor or any Person holding an interest therein;
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(B)  Transfers of limited partnership interests in any limited partnership
which is Mortgagor, any general or limited partner or member of Mortgagor or any Person
holding an interest therein; and

(C)  Transfers of membership interests in any limited liability company
which is Mortgagor, any general or limited partner or member of Mortgagor or any Person
holding an interest therein.

(¢)  Notwithstanding any provision herein to the contrary, no Transfer
otherwise permitted under this Section 13 shall occur unless Mortgagor shall have given
Mortgagee no: less than ten (10} Business Days prior notice of the intended Transfer together
with a certificare of the financial officer of Mortgagor stating (i) the nature and size of the
interest to be the subject of the Transfer, (ii) the name and address of the Person to which such
interest shall be canveyed, sold or transferred unless such interest is to be conveyed, sold or
transferred pursuant (0 a.registered public sale pursuant to applicable securities laws, and (iti)
that the proposed transaztion is a bona fide sale, transfer or conveyance solely for cash or
equivalent consideration,-if apnlicable. Mortgagee reserves the right to condition any consent
required pursuant to this Secticp 13 with respect to a Transfer upon (A) the payment of all
expenses incurred by Mortgagee as‘sei forth below and, in connection with the Transfer of any
fee interest in the Mortgaged Propcity, an assumption fee equal to one percent (1%) of the
outstanding balance of the Loan, (B) Morgigze’s approval of the financial condition, managerial
capabilities and ownership structure of thc proposed transferee, including requiring that the
transferee of any fee interest in the Mortgaged Property be a Single-Purpose Entity (and, if
applicable, confirmation by a rating agency that the Transfer will not affect adversely the rating
by such rating agency of any securities backed by tke Loan and/or Loan Documents), (C) if the
Transfer shall result in a change in control of Mortgagor or-the Mortgaged Property, execution of
an assumption agreement by the proposed transferee, in-form and content acceptable to
Mortgagee, (D) the Loan being in good standing and free from any default, and (E) if required by
Mortgagee, receipt of an Opinion of Counsel reasonably satisfacieiy-to Mortgagee stating that, if
effected, the proposed Transfer would have no effect on the enforcealility of this Instrument or
the other Loan Documents, and would not result in the dissolution or«¢rmination of Mortgagor,
the managing member of Mortgagor, if applicable, any general partne: »f Mortgagor or any
general partner of any general partner of Mortgagor, if applicable. Mortgagor azrees to pay on
demand all expenses (including, without limitation, reasonable attorney’s . fees and
disbursements, title search costs and title insurance endorsement premiums) :acurred by
Mortgagee in connection with the review, approval and documentation of any Transt¢r #nd also
agrees to pay to Lender a $3,500.00 non-refundable review fee, in cash, which will be credited to
the assumption fee (described above) if the Transfer is approved. In no event shall any Transfer
otherwise permitted under this Section occur if such Transfer is required to be registered under
- the Securities Act of 1933, as amended (the “1933 Act”), or any state securities or Blue Sky
laws, or offered pursuant to Rule 144A under the 1933 Act.

(d)  Notwithstanding any other provision of this Section 13 to the contrary,
Transfers of partnership interests, membership interests or corporate shares in Mortgagor or any
Person holding an interest in Mortgagor between or among partners, members or shareholders
existing as such on the date hereof, or Transfers of such interests to immediate family members
of existing partners, members or sharcholders or to trusts for estate planning purposes for the
benefit of existing partners, members or shareholders or members of the transferor’s immediate
family shall be permitted without Mortgagee’s consent, provided that in no event shall
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Mortgagor and any Person holding an interest in Mortgagor who is a Single-Purpose Entity cease
to be a Single-Purpose Entity and provided no such Transfer results in a change of control of
Mortgagor.]

14.  EVENTS OF DEFAULT. The occurrence of any one or more of the following
shall constitute an Event of Default under this Instrument:

(a)  any failure by Mortgagor to pay or deposit within ten (10) days after the
same becomes due any amount required by the Note, this Instrument or any other Loan
Document;

f0) any failure by Mortgagor to maintain the insurance coverage required
under the Loan Agreement;

(c)  (any failure by Mortgagor to comply with the provisions of Section 25 of
this Instrument;

(d)  fraud o1 material misrepresentation or material omission by Mortgagor,
any of its officers, directors, ‘rustees, general partners or managers or any guarantor in
connection with (i) the applicaticn for or creation of the Indebtedness, (ii) any financial
statement, financial report, certification, er other report or information required under the Loan
Agreement required to be provided to Morigagee during the term of the Indebtedness, or (iii) any
request for Mortgagee’s consent to any proposed action, including a request for disbursement of
funds under any Collateral Agreement;

(e)  afailure of Mortgagor to compiy ‘with the provisions of Section 13;

() the commencement of a forfeiture acuon.or proceeding, whether civil or
criminal, which, in Mortgagee’s reasonable judgment, could result in a forfeiture of the
Mortgaged Property or otherwise materially impair the lien ¢reated by this Instrument or
Mortgagee’s interest in the Mortgaged Property;

(g) any failure by Mortgagor to perform any of its coligations under this
Instrument (other than those specified in Sections 14 (a) through (f)) hereof and sther than those
specified in Sections 7.1(a), (b) and (c) of the Loan Agreement, as and when freqeired, which
continues for a period of thirty (30) days after notice of such failure by Mortgagee (. Mortgagor;
provided, however, that if such default cannot be cured within such thirty (30) day peniod, then
such cure period shall be extended for an additional sixty (60) days as long as Mortgagor is
diligently and in good faith prosecuting such cure to completion. However, no such notice or
grace period shall apply in the case of any such failure which could, in Mortgagee’s
commercially reasonable judgment, absent immediate exercise by Mortgagee of a right or
remedy under this Instrument, result in harm to Mortgagee, impairment of the Note or this
Instrument or any other security given under any other Loan Document that could be avoided
through such immediate exercise;

(h)  any failure by Mortgagor to perform any of its obligations as and when
required under any Loan Document other than this Instrument which continues beyond the
applicable cure period, if any, specified in that Loan Document;
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(1) any exercise by the holder of any debt instrument secured by a mortgage,
deed of trust or deed to secure debt on the Mortgaged Property of a right to declare all amounts
due under that debt instrument immediately due and payable;

() the Mortgaged Property becomes part of a bankrupt debtor’s estate
pursuant to any chapter of the Federal Bankruptcy Code or the Mortgaged Property otherwise
becomes subject to any reorganization, receivership (other than a receivership proceeding
instituted by Mortgagee) or insolvency proceeding or any similar proceeding pursuant to any
federal, state or foreign law affecting debtor and creditor rights and, if either such event is the
result of an involuntary action, the corresponding case or proceeding is not dismissed or stayed
within sixty (£Q) days after the commencement thereof; or

(kj ) if any representation or warranty made by Mortgagor in that certain Loan
Closing Certificatizn 2xecuted in connection with the Loan is not true and correct.

15. REMEDIES.

(@)  Acceleration-of Maturity. If an Event of Default shall have occurred, then
the entire Indebtedness shall, at the sption of Mortgagee, immediately become due and payable
without notice or demand, time being of the essence of this Instrument, and no omission on the
part of Mortgagee to exercise such opiisn-when entitled to do so shall be construed as a waiver

of such right.

(b)  Right to Enter and Take 1'ossession.

(i) If an Event of Default shall have occurred and is continuing,
Mortgagor, upon demand of Mortgagee, shall forthwitli surrender to Mortgagee the actual
possession of the Mortgaged Property and, if and to the extent permitted by law, Mortgagee
itself, or by such officers or agents as it may appoint, may enter and-take possession of all or any
part of the Mortgaged Property without the appointment of a recciver or an application therefor,
and may exclude Mortgagor and its agents and employees wholly thesefiom, and take possession
of the books, papers and accounts of Mortgagor relating thereto;

(ii)  If Mortgagor shall for any reason fail to surrende. or deliver the
Mortgaged Property or any part thereof after such demand by Mortgagee, Mortgagce may obtain
a judgment or decree conferring upon Mortgagee the right to immediate possession or requiring
Mortgagor to deliver immediate possession of the Mortgaged Property to Mortgagee. Murtgagor
will pay to Mortgagee, upon demand, all commercially reasonable expenses of obtaining such
judgment or decree, including costs and expense incurred by Mortgages, its attorneys and agents, -
and all such expenses and costs shall, until paid, become part of the Indebtedness and shall be
secured by this Instrument;

(i)  Upon every such entering or taking of possession, Mortgagee may
hold, store, use, operate, manage and control the Mortgaged Property and conduct the business
thereof, and, from time to time (A) make all necessary and proper maintenance, repairs,
renewals, replacements, additions, betterments and improvements thereto and thereon and
purchase or otherwise acquire additional Fixtures and Personalty; (B) insure or keep the
Mortgaged Property insured; (C) manage and operate the Mortgaged Property and exercise all of .
the rights and powers of Mortgagor to the same extent as Mortgagor could in its own name;
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and/or (D) enter into any and all agreements with respect to the exercise by others of any of the
powers herein granted to Mortgagee, all as Mortgagee from time to time may determine to be in
its best interest. Mortgagee may collect and receive all the Rents, including those past due as
well as those accruing thereafter, and, after deducting (1) all expenses of taking, holding,
managing and operating the Mortgaged Property (including compensation for the services of all
persons employed for such purposes); (2) the cost of all such maintenance, repairs, renewals,
replacements, additions, betterments, improvements, purchases and acquisitions; (3) the cost of
such insurance deemed necessary by Mortgagee in its commercially reasonable discretion; (4)
such taxes, assessments and other similar charges as Mortgagee may at its option pay; (5) other
proper charges upon the Mortgaged Property or any part thereof, and (6) the actual fees,
expenses and disbursements of the attorneys and agents of Mortgagee, Mortgagee shall apply the
remainder of themonies and proceeds so received by Mortgagee, first, to the payment of accrued
and unpaid interzst, second, to the payment of Imposition Deposits and to other sums required to
be paid hereunder; and third, to the payment of overdue installments of principal and any other
unpaid Indebtedness fnen_due. Anything in this Section to the contrary notwithstanding,
Mortgagee shall not incur any liability as a result of any exercise by Mortgagee of its rights
under this Instrument, and Msrtgagee shall be liable to account only for the Rents actually
received by Mortgages;

(iv) If an Evént of Default shall exist, Mortgagee may require that
Mortgagor cause all of its Accounts to b paid to one or more deposit accounts with Mortgagee,
or at Mortgagee’s option, with another finarcial institution approved by Mortgagee. Mortgagor
assigns and grants to Mortgagee a security interest in, pledge of and right of setoff against all
moneys from time to time held in such deposit accounts, to the extent permitted by applicable
faw. Mortgagor agrees to promptly notify all of its ZAccount debtors, including the Medicaid and
Medicare agencies and other Account debtors pursuant t0-all Reimbursement Contracts, to the
extent permitted under applicable law and to the extent Mnrigagor maintains such Accounts, to
make payments to one or more such deposit accounts upon Mortgagee’s request and as
designated by Mortgagee, and Mortgagor agrees to provide anv-necessary endorsements to
checks, drafts and other forms of payment so that such payments wrii-be properly deposited in
such accounts. Mortgagee may require that the deposit accounts be established so as to comply
with any applicable Medicaid, Medicare and other requirements applicabl: to payments of any
Accounts. Mortgagee may cause moneys to be withdrawn from such deposit accounts and
applied to the Indebtedness in such order as Mortgagee may elect, whether ci %ot then due.
Mortgagor appoints Mortgagee as Mortgagor’s attorney-in-fact, which appointment is coupled
with an interest and is irrevocable, to provide any notice, endorse any check, drafc or other
payment for deposit, or take any other action which Mortgagor agrees to undertake in accordance
with this Section. Mortgagee shall not be liable for failure to collect or to enforce any Accounts
or for any action or omission on the part of Mortgagee, its officers, agents and employees in
collecting or enforcing such Accounts, excluding actions or omissions constituting gross
negligence or willful misconduct;

(v)  Whenever all the Indebtedness shall have been paid and all Events
of Default shall have been cured, Mortgagee shall surrender possession of the Mortgaged
Property to Mortgagor, its successors and/or assigns. The same rnight of taking possession,
however, shall exist if any subsequent Event of Default shall occur and be continuing; and

(vi)  Without limiting the generality of the foregoing provisions of this
Paragraph 15, Mortgagee shall also have all power, authority and duties as provided in Section
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15-1703 of the Illinois Mortgage Foreclosure Law (generaily, 735 ILCS 5/15-1101 et seq.).
Nothing herein contained shall be construed as constituting Mortgagee a mortgagee in possession
in the absence of the actual taking of possession of the Mortgaged Property.

(c)  Performance by Mortgagee. Upon the occurrence of an Event of Default,
Mortgagee may, at its sole option, pay, perform or observe the same, and all payments made or
costs or expenses incurred by Mortgagee in connection therewith, with interest thereon at the
Default Rate {as defined in the Note) or at the maximum rate from time to time allowed by
applicable law, whichever is less, shall be secured hereby and shall be, without demand,
immediately repaid by Mortgagor to Mortgagee. Notwithstanding anything to the contrary
herein, Mortgagee shall have no obligation, explicit or implied to pay, perform, or observe any
term, covenani, or condition,

(d).« Receiver. If any Event of Default shall have occurred and be continuing,
Mortgagee, upon appication to a court of competent jurisdiction, shall be entitled as a matter of
strict right, without notice’2nd without regard to the sufficiency or value of any security for the
Indebtedness or the solvercy of any party bound for its payment, to the appointment of a receiver
to take possesston of and to operzic the Mortgaged Property and the Facility and to collect and
apply the Rents. The receiver shal' nave all the rights and powers permitted under the laws of
the Property Junisdiction. Mortgagor-will pay unto Mortgagee upon demand all expenses,
including receiver’s fees, actual attoincy’s.fees, costs and agent’s compensation, incurred
pursuant to the provisions of this Section, anaupon any Mortgagor’s failure to pay the same, any
such amounts shall be added to the Indebtedness and shall be secured by this Instrument.

(e) Mortgagee’s Power of Enforcément. If an Event of Default shall have
occurred and be continuing, Mortgagee may, either witii er.without entry or taking possession as
hereinabove provided or otherwise, proceed by suit o suits at law in equity or any other
appropriate proceeding or remedy (i) to enforce payment of th2 Note or the performance of any
term thereof or any other right, (ii) to foreclose this Instrument-and to sell, as an entirety or in
separate lots or parcels, the Mortgaged Property, as provided by arplicable Illinois law, and
(iii) to pursue any other remedy available to it, all as Mortgagee shali deem most effectual for
such purposes. Mortgagee shall take action either by such proceedings cr by the exercise of its
powers with respect to entry or taking possession, as Mortgagee may determine,

(f)  Purchase by Mortgagee. Upon any foreclosure sale, Mortgzgee may bid
for and purchase the Mortgaged Property and shall be entitled to apply all or any-pat of the
Indebtedness as a credit to the purchase price.

(g)  Application of Proceeds of Sale. In the event of a foreclosure or other sale
of all or any portion of the Mortgaged Property, the proceeds of said sale shall be applied, first,
to the expenses of such sale and of all proceedings in connection therewith, including actual
reasonable attorney’s fees and expenses (and reasonable attorney’s fees and expenses shall
become absolutely due and payable whenever foreclosure is commenced); then to insurance
premiums, liens, assessments, Impositions and charges, including utility charges and any other
amounts advanced by Mortgagee hereunder, and interest thereon; then to payment of the
Indebtedness in such order of priority as Mortgagee shall determine, in its sole discretion; and
finally the remainder, if any, shall be paid to Mortgagor, or to the person or entity lawfully
entitled thereto.
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(h)  Mortgagor as Tenant Holding Over. In the event of any such foreclosure
sale, Mortgagor (if Mortgagor shall remain in possession) shall be deemed a tenant holding over
and shall forthwith deliver possession to the purchaser or purchasers at such sale or be
summarily dispossessed according to provisions of law applicable thereto.

(1) Waiver of Appraisement, Valuation, Etc. Mortgagor agrees, to the full
extent permitted by law, that in case of an Event of Default on the part of Mortgagor hereunder,

neither Mortgagor nor anyone claiming through or under Mortgagor will assert, claim or seek to
take advantage of any appraisement, redemption, valuation, stay, homestead, extension,
exemption or laws now or hereafter in force, in order to prevent or hinder the enforcement of
foreclosure of this Instrument, or the absolute sale of the Mortgaged Property, or the delivery of
possession theienf immediately after such sale to the purchaser at such sale.

)] Discontinuance of Proceedings. In case Mortgagee shall have proceeded
to enforce any right, pewer or remedy under this Instrument by foreclosure, entry or otherwise,
and such proceedings snaii have been discontinued or abandoned for any reason, or shall have
been determined adversely to Mortgagee, then in every such case, Mortgagor and Mortgagee
shall be restored to their formor positions and rights hereunder, and all rights, powers and
remedies of Mortgagee shall continuv< 4s if no such proceedings had occurred.

(k)  Waiver.

(1) No delay or omission by Mortgagee or by any holder of the Note
to exercise any right, power or remedy accruing rpon any default shall exhaust or impair any
such right, power or remedy or shall be construcs to be a waiver of any such default, or
acquiescence therein, and every right, power and remery ziven by this Instrument to Mortgagee
may be exercised from time to time and as often as may b deemed expedient by Mortgagee. No
consent or waiver expressed or implied by Mortgagee to ci-of any breach or default by
Mortgagor in the performance of the obligations of Mortgager. bireunder shall be deemed or
construed to be a consent or waiver to or of any other breach or defavit in the performance of the
same or any other obligations of Mortgagor hereunder. Failure on t2e nart of Mortgagee to
complain of any act or failure to act or failure to declare an Event of Defau't, irrespective of how
long such failure continues, shall not constitute a waiver by Mortgagee of 1ts rights hereunder or
impair any rights, powers or remedies of Mortgagee hereunder.

(i)  No act or omission by Mortgagee shall release, discharge, modify,
change or otherwise affect the original liability under the Note, this Instrument, oiher Loan
Documents or any other obligation of Mortgagor or any subsequent purchaser of the Mortgaged
Property or any part thereof, or any maker, co-signer, endorser, surety or guarantor, nor preclude
Mortgagee from exercising any right, power or privilege herein granted or intended to be granted
in any Event of Default then existing or of any subsequent default, nor alter the lien of this
Instrument, except as expressly provided in an instrument or instruments executed by
Mortgagee. Without limiting the generality of the foregoing, Mortgagee may (A) grant
forbearance or an extension of time for the payment of all or any portion of the Indebtedness;
(B) take other or additional security for the payment of any of the Indebtedness; (C) waive or fail
to exercise any right granted herein, in the Note or in other Loan Documents; (D) release any
part of the Mortgaged Property from the security interest or lien of this Instrument or otherwise
change any of the terms, covenants, conditions or agreements of the Note, this Instrument or
other Loan Documents; (E) consent to the filing of any map, plat or replat affecting the Land;
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(F) consent to the granting of any easement or other right affecting the Mortgaged Property;
(G) make or consent to any agreement subordinating the security title or lien hereof, or (H) take
or omit to take any action whatsoever with respect to the Note, this Instrument, the other Loan
Documents, the Mortgaged Property or any document or instrument evidencing, securing or in
any way related to the Instrument, all without releasing, discharging, modifying, changing or
affecting any such liability, or precluding Mortgagee from exercising any such right, power or
privilege with respect to the lien of this Instrument. In the event of the sale or transfer by
operation of law or otherwise of all or any part of the Mortgaged Property, Mortgagee, without
notice, is hereby authorized and empowered to deal with any such vendee or transferee with
respect to the Mortgaged Property or the Indebtedness, or with reference to any of the terms,
covenants, ceiditions or agreements hereof, as fully and to the same extent as it might deal with
the original parties hereto and without in any way releasing or discharging any liabilities,
obligations or urdertakings of Mortgagor, any guarantor of the Indebtedness or others.

{id)  Mortgagor waives and relinquishes any and all rights it may have,
whether at law or equity; ‘o require Mortgagee to proceed to enforce or exercise any rights,
powers and remedies it 1uay have under the Loan Documents in any particular manner, in any
particular order, or in any panicuidr state or other jurisdiction. Mortgagor expressly waives and
relinquishes any and all rights and remmedies that Mortgagor may have or be able to assert by
reason of the laws of the state of junisdiciion pertaining to the rights and remedies of sureties.

Mortgagor makes these arrangemeras, waivers and relinquishments knowingly and as a
material inducement to Mortgagee in making thie Loan, after consulting with and considering the
advice of independent legal counsel selected by Maurigagor.

(0 Suits to Protect the Mortgaged Croperty. Mortgagee shall have power to
institute and maintain such suits and proceedings as it ta2y deem expedient (i) to prevent any
impairment of the Mortgaged Property by any acts which may %e vnlawful or constitute an Event
of Default under this Instrument; (ii) to preserve or protect its 1atgrest in the Mortgaged Property
and in the Rents anising therefrom; and (ii1) to restrain the enforcernznt of or compliance with
any legislation or other governmental enactment, rule or order that riuy be unconstitutional or
otherwise invalid, if the enforcement of or compliance with such enactmert, rule or order would
materially impair the security hereunder or be prejudicial to the interest of Moitgagee.

(m)  Proofs of Claim. In the case of any receivership, insolvency, hankruptcy,
reorganization, arrangement, adjustment, composition or other proceedings affecting Mortgagor,
its creditors or its properties, Mortgagee, to the extent permitted by law, shali be entitied to file
such proofs of claim and other documents as may be necessary or advisable in order to have the
claims of Mortgagee allowed in such proceedings for the entire amount due and payable by
Mortgagor under this Instrument at the date of the institution of such proceedings and for any
additional amount which may become due and payable by Mortgagor hereunder after such date.

{n)  Actions Without Mortgagor’s Consent. Mortgagor agrees that Mortgagee
may do any one or all of the following without notice to or the consent of Mortgagor and without
affecting Mortgagee’s rights or remedies against Mortgagor: (i) accept partial payment of,
compromise, settle, renew, extend the time for payment or performance of, or refuse to enforce
any of Mortgagor’s Indebtedness to Mortgagee under or in connection with this Instrument or
any of the other Loan Documents; (ii) grant any indulgence or forbearance to Guarantor or any
other Person under or in connection with any or all of the Loan Documents; (iii) release, waive,
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substitute or add any or all collateral securing payment of any or all of the Indebtedness;
(iv) release, substitute or add any one or more endorsers or guarantors of any or all of the
Indebtedness; and (v) exercise any right or remedy with respect to the Indebtedness or any
collateral securing the Indebtedness, notwithstanding any effect on or impairment of Mortgagor’s
subrogation, reimbursement or other rights against Guarantor or any other Person under or in
connection with any or all of the Loan Documents.

16. REMEDIES CUMULATIVE. Each right and remedy provided in this
Instrument is distinct from all other rights or remedies under this Instrument or any other Loan
Document or afforded by applicable law, and each shall be cumulative and may be exercised
concurrently, independently, or successively, in any order.

17. #GRBEARANCE.

(a) (Mortgagee may agree with Mortgagor, from time to time, at Mortgagee’s
option and without giving votice to, or obtaining the consent of, or having any effect upon the
obligations of any guarantsi or other third party obligor, extend the time for payment of all or
any part of the Indebtedness, redirce the payments due under this Instrument, the Note, or any
other Loan Document, release anyune liable for the payment of any amounts under this
Instrument, the Note, or any other Lo2n Document, accept a renewal of the Note, modify the
terms and time of payment of the Ipdebtedness, join in any extension or subordination
agreement, release any Mortgaged Properiy, take or release other or additional security, modify
the rate of interest or period of amortization o thiz Note or change the amount of the monthly
installments payable under the Note, or otherwise mioadify this Instrument, the Note, or any other
Loan Document.

(b)  Any forbearance by Mortgagee in‘exercising any right or remedy under
the Note, this Instrument, the Guaranty Agreement, or any other Loan Document or otherwise
afforded by applicable law, shall not be a waiver of or precivde the exercise of any right or
remedy. The acceptance by Mortgagee of payment of all or any pait of the Indebtedness after
the due date of such payment, or in an amount which is less than the required payment, shall not
be a waiver of Mortgagee’s right to require prompt payment when due of all other payments on
account of the Indebtedness or to exercise any remedies for any failure to mak< prompt payment.
Enforcement by Mortgagee of any security for the Indebtedness shall not constitiuie an election
by Mortgagee of remedies so as to preclude the exercise of any other right available to
Mortgagee. Mortgagee’s receipt of any insurance and/or condemnation proceeds shall not
operate to cure or watve any Event of Default.

18. LOAN CHARGES. If any applicable law limiting the amount of interest or
other charges permitted to be collected from Mortgagor is interpreted so that any charge
provided for in any Loan Document, whether considered separately or together with other
charges levied in connection with any other Loan Document, violates that law, and Mortgagor is
entitled to the benefit of that law, that charge is hereby reduced to the extent necessary to
eliminate that violation. The amounts, if any, previously paid to Mortgagee in excess of the
permitted amounts shall be applied by Mortgagee to reduce the principal of the Indebtedness or,
if required by applicable law, refunded to Mortgagor. For the purpose of determining whether
any applicable law limiting the amount of interest or other charges permitted to be collected from
Mortgagor has been violated, all Indebtedness which constitutes interest, as well as all other
charges levied in connection with the Indebtedness which constitute interest, shall be deemed to
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be allocated and spread over the stated term of the Note. Unless otherwise required by
applicable law, such allocation and spreading shall be effected in such a manner that the rate of
interest so computed is uniform throughout the stated term of the Note.

19.  WAIVER OF STATUTE OF LIMITATIONS. To the fullest extent permitted
by applicable law, Mortgagor hereby waives the right to assert any statute of limitations as a bar
to the enforcement of the lien of this Instrument or to any action brought to enforce any Loan
Document.

20. WAIVER OF MARSHALLING. Notwithstanding the existence of any other
security interests in the Mortgaged Property held by Mortgagee or by any other party, Mortgagee
shall have tiie rught to determine the order in which any or all of the Mortgaged Property shall be
subjected to the icmedies provided in this Instrument, the Note, the Loan Agreement, any other
Loan Document or‘under applicable law. Mortgagee shall have the right to determine the order
in which any or all portions of the Indebtedness are satisfied from the proceeds realized upon the
exercise of such remedies: Mortgagor and any party who now or in the future acquires a security
interest in the Mortgaged i’roperty and who has actual or constructive notice of this Instrument
waives any and all right to ‘require the marshalling of assets or to require that any of the
Mortgaged Property be sold in the waverse order of alienation or that any of the Mortgaged
Property be sold in parcels or as an-cntirety in connection with the exercise of any of the
remedies permitted by applicable law oi mrovided in this Instrument.

21.  FURTHER ASSURANCES. -~ Mortgagor shall execute, acknowledge, and
deliver, at its sole cost and expense, all further acts, deeds, conveyances, assignments, estoppel
certificates, financing statements, transfers and assurances as Mortgagee may require from time
to time in order to better assure, grant, and convey o Mortgagee the rights intended to be
granted, now or in the future, to Mortgagee under this Insirument and the Loan Documents.

22.  ESTOPPEL CERTIFICATE. Within ten {10) days after a request from
Mortgagee, but not more frequently than once in any month, Mortgagor shall deliver to
Mortgagee a written statement, signed and acknowledged by Mortgage., certifying to Mortgagee
or any person designated by Mortgagee, as of the date of such statement, (a) that the Loan
Documents are unmodified and in full force and effect (or, if there have beenncdifications, that
the Loan Documents are in full force and effect as modified and setung. forth such
modifications); (b) the unpaid principal balance of the Note; (c) the date to which iiterest under
the Note has been paid; (d) that Mortgagor is not in default in paying the Indebtedrcss or in
performing or observing any of the covenants or agreements contained in this Instrument or any
of the other Loan Documents (or, if Mortgagor is in default, describing such default in
reasonable detail); (e) whether or not there are then existing any setoffs or defenses known to
Mortgagor against the enforcement of any right or remedy of Mortgagee under the Loan
Documents; and (f) any additional facts requested by Mortgagee.

23, GOVERNING LAW; CONSENT TO JURISDICTION AND YENUE.

(a) This Instrument, and any Loan Document which does not itself expressly
identify the law that is to apply to it, shall be governed by the laws of Property Jurisdiction.

(b)  Each of Mortgagor and Mortgagee consents to the nonexclusive
jurisdiction of any and all state and federal courts with jurisdiction in the Property Jurisdiction
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over Mortgagor and Mortgagor’s assets. Mortgagor agrees that its assets shall be used first to
satisfy all claims of creditors organized or domiciled in the United States and that no assets of
Mortgagor in the United States shall be considered part of any foreign bankruptcy estate.

(c)  Each of Mortgagor and Mortgagee agrees that any controversy arising
under or in relation to the Note, this Instrument, or any other Loan Document may be litigated in
the Property Jurisdiction. The state and federal courts and authorities with jurisdiction in the
Property Jurisdiction shall have nonexclusive jurisdiction over all controversies which shall arise
under or in relation to the Note, any security for the Indebtedness, or any other Loan Document.
Mortgagor irrevocably consents to service, jurisdiction, and venue of such courts for any such
litigation and vaives any other venue to which it might be entitled by virtue of domicile, habitual
residence or olncrwise.

24.  NOYICE.

(a) All"rotices, demands and other communications (“Notice”) under or
concerning this Instrumeni shall be in writing. Each Notice shall be addressed to the intended
recipient at its address set forth-n this Instrument, and shall be deemed given on the earliest to
occur of (1) the date when the Noticz is received by the addressee; (ii) the first Business Day after
the Notice is delivered to a recognizes overnight courier service, with arrangements made for
payment of charges for next Business ay delivery; or (iii) the third Business Day after the
Notice is deposited in the United States mxii with postage prepaid, certified mail, return receipt
requested.

(b)  Any party to this Instrumerit «inay change the address to which Notices
intended for it are to be directed by means of Notice given to the other party in accordance with
this Section 24. Each party agrees that it will not refuse cr teiect delivery of any Notice given in
accordance with this Section 24, that it will acknowledge, in »vriting, the receipt of any. Notice
upon request by the other party and that any Notice rejected or refused by it shall be deemed for
purposes of this Section 24 to have been received by the rejecting paity on the date so refused or
rejected, as conclusively established by the records of the U.S. Posiii-Service or the courier
service.

(¢)  Any Notice under the Note and any other Loan Documeni »virich does not
specify how Notices are to be given shall be given in accordance with this Section'24.

(d) A copy of any Notice sent to Mortgagee pursuant to this Section 24 shall

be sent to:

Kelly M. Wrenn, Esquire

Ballard, Spahr, Andrews & Ingersoll

601 13" Street, NW, Suite 1000 South

Washington, DC 20005-3807

A copy of any Notice sent to Mortgagor pursuant to this Section 24 shall
be sent to:

T. Andrew Smith, Esquire
Bass, Berry & Sims, PLC
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315 Deaderick Street, Suite 2700
Nashville, Tennessee 37238-0002

25.  SINGLE-PURPOSE ENTITY. Until the Indebtedness is paid in full, Mortgagor
shall maintain its status as a Single-Purpose Entity and comply with all those covenants with
respect to its status as a Single-Purpose Entity as set forth in Section 5.4 of the Loan Agreement.

26. SUBROGATION. If, and to the extent that, the proceeds of the Loan are used to
pay, satisfy or discharge any obligation of Mortgagor for the payment of money that is secured
by a pre-existing mortgage, deed of trust or other lien encumbering the Mortgaged Property (a
"Prior Lien"), sach loan proceeds shall be deemed to have been advanced by Mortgagee at
Mortgagor's request. and Mortgagee shall automatically, and without further action on its part, be
subrogated to the {ights, including lien priority, of the owner or holder of the obligation secured
by the Prior Lien, whefliez or not the Prior Lien is released.

27. MORTGAGEF STATEMENT; CERTAIN CHARGES. With respect to
(a) any statement, accounting, 0. similar information requested by Mortgagor or any other
Person pursuant any provision of applicable law; or (b) any other document furnished to
Mortgagor or any other Person by niozigagee at Mortgagor’s request, Mortgagee shall have the
right to charge its customary charge for t'ie provision of such information, which charge shall not
exceed the maximum amount then permiti:d by applicable law, if any. Mortgagor shall pay
Mortgagee its customary charge for any otlier iservice rendered by Mortgagee, if any, in
connection with the Loan or the Mortgaged Propeity, including the issuance of a request for full
or partial release of the lien of this Instrument, transmitting Loan proceeds to an escrow holder
and changing Mortgagee’s records relating to the Indebtear.sss.

28. DISCLOSURE OF INFORMATION. Mortgagee may furnish financial
information regarding Mortgagor or the Mortgaged Property to-third parties with an existing or
prospective interest in the enforcement, evaluation, performance, pv:chase or securitization of
the Indebtedness, including but not limited to credit rating agencies. Mortgagor irrevocably
waives any and all rights it may have under applicable law to prohibit such disclosure, including
but not limited to any right of privacy.

29. RELEASE. Upon Mortgagee’s written request stating that (i) ail indebtedness
secured by this Instrument has been paid or performed in full (other than contingent ind=vtedness
which by their terms survive the release hereof and as to which no event giving rise to the
incurrence of any such Indebtedness shall have occurred), and (ii) all fees due Mortgagee in
connection with release of this Instrument have been paid, Mortgagor shall release the
Mortgaged Property from the lien of this Instrument. Upon the payment and performance in full
of all Indebtedness (other than contingent obligations which survive the release hereof and as to
which no event giving rise to the incurrence of any such obligation shall have occurred), and
upon request of Mortgagor, Mortgagee shall release the lien of this Instrument upon the
Mortgaged Property and shall surrender to Mortgagor the Note and all other documents
evidencing the Indebtedness secured by this Instrument. The recitals in the release of any
matters or facts shall be conclusive proof of their truthfulness. Such release shall operate as a
reassignment of the Rents and profits assigned to Mortgagee under the Assignment of Leases and
Rents. Mortgagee shall dehiver this Instrument and the Note after release to the Person or
Persons legally entitled thereto.
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30. EXECUTION OF DOCUMENTS BY MORTGAGEE. Without notice to or
affecting the liability of Mortgagor or any other Person for the payment or performance of the
Indebiedness, without affecting the lien or priority of this Instrument or Mortgagee’s rights and
remedies under the Loan Documents, and without liability to Mortgagor or any other Person,
Mortgagee shall have the right, at any time and from time to time, to do any one or more of the
following: (a) release any part of the Mortgaged Property and (b) execute any extension
agreement relating to any or all of the Indebtedness, any document subordinating the lien of this
Instrument to any other lien or document, or any other document relating to the Mortgaged
Property, Indebtedness, or Loan Documents.

31. ~JOINT AND SEVERAL LIABILITY. If more than one Person or entity signs
this Instrumeni 2s Mortgagor, the obligations of such Persons shall be joint and several.

32.  RELATIONSHIP OF PARTIES; NO THIRD PARTY BENEFICIARY.
The relationship betvreen Mortgagee and Mortgagor shall be solely that of creditor and debtor,
respectively, and nothing centained in this Instrument shall create any other relationship between
Mortgagee and Mortgagor. No creditor of any party to this Instrument and no other person shall
be a third party beneficiary of this:mstrument or any other Loan Document.

33. SEVERABILITY; AMENDMENTS. The invalidity or unenforceability of any
provision of this Instrument shall not afisct the validity or enforceability of any other provision,
and all other provisions shall remain in fuit“orce and effect. This Instrument contains the entire
agreement among the parties as to the rights granted and the obligations assumed in this
Instrument. This Instrument may not be amenacd or modified except by a writing signed by the
party against whom enforcement is sought.

34, MISCELLANEOUS PROVISIONS. The captions and headings of the sections
of this Instrument are for convenience only and shail be-disregarded in construing this
Instrument. Any reference in this Instrument to an “Exhicit” or a “Section” shall, unless
otherwise explicitly provided, be construed as referring, respectively. to an Exhibit attached to
this Instrument or to a section of this Instrument. All Exhibits attachc4-to or referred to in this
Instrument are incorporated by reference into this Instrument. Any reference in this Instrument
to a statute or regulation shall be construed as referring to that statute or reguiaiion as amended
from time to time. Use of the singular in this Agreement includes the plural and-vze of the plural
includes the singular. As used in this Instrument, the term “including” means “incinding, but not
limited to.”

35. WAIVER OF TRIAL BY JURY. EACH OF MORTGAGOR AND
MORTGAGEE (A) COVENANTS AND AGREES NOT TO ELECT A TRIAL BY JURY
WITH RESPECT TO ANY ISSUE THAT IS TRIABLE OF RIGHT BY A JURY AND
(B) WAIVES ANY RIGHT TO TRIAL BY JURY TO THE EXTENT THAT ANY SUCH
RIGHT EXISTS NOW OR IN THE FUTURE. THIS WAIVER OF RIGHT TO TRIAL
BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND
VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL, AND
THIS WAIVER IS INTENDED TO ENCOMPASS INDIVIDUALLY EACH INSTANCE
AND EACH ISSUE AS TO WHICH THE RIGHT TO A JURY TRIAL WOULD
OTHERWISE EXIST. MORTGAGOR AND MORTGAGEE ARE AUTHORIZED TO
SUBMIT THIS INSTRUMENT TO ANY COURT HAVING JURISDICTION OVER THE
SUBJECT MATTER AND THE PARTIES TO ANY LOAN DOCUMENT, SO AS TO
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SERVE AS CONCLUSIVE EVIDENCE OF MORTGAGOR’S AND MORTGAGEE’S
WAIVER OF THE RIGHT TO JURY TRIAL. FURTHER, EACH OF MORTGAGOR
AND MORTGAGEE CERTIFIES THAT NEITHER MORTGAGOR’S NOR
MORTGAGEE’S REPRESENTATIVES OR AGENTS HAVE REPRESENTED,
EXPRESSLY OR OTHERWISE, THAT ENFORCEMENT OF THIS WAIVER WILL
NOT BE SOUGHT.

36. WAIVER OF AUTOMATIC STAY. TO THE EXTENT PERMITTED
UNDER APPLICABLE LAW, MORTGAGOR HEREBY AGREES THAT, IN
CONSIDERATION OF MORTGAGEE’S AGREEMENT TO MAKE THE LOAN AND
IN RECOCGNITION THAT THE FOLLOWING COVENANT IS A MATERIAL
INDUCEMERNT FOR MORTGAGEE TO MAKE THE LOAN, IN THE EVENT THAT
MORTGAGOF. 'SHALL (A)FILE WITH ANY BANKRUPTCY COURT OF
COMPETENT JUPISDICTION OR BE THE SUBJECT OF ANY PETITION UNDER
ANY SECTION OR.CHAPTER OF TITLE 11 OF THE UNITED STATES CODE, AS
AMENDED (“BANKRUI'TCY CODE”), OR SIMILAR LAW OR STATUTE; (B) BE
THE SUBJECT OF ANY OPDER FOR RELIEF ISSUED UNDER THE BANKRUPTCY
CODE OR SIMILAR LAW QX STATUTE; (C) FILE OR BE THE SUBJECT OF ANY
PETITION SEEKING ANY REORGANIZATION, ARRANGEMENT, COMPOSITION,
READJUSTMENT, LIQUIDATIGP, DISSOLUTION, OR SIMILAR RELIEF UNDER
ANY PRESENT OR FUTURE FEDERAL OR STATE ACT OR LAW RELATING TO
BANKRUPTCY, INSOLVENCY, OR ITHER RELIEF FOR DEBTORS; (D) HAVE
SOUGHT OR CONSENTED TO OR ACQUIESCED IN THE APPOINTMENT OF ANY
TRUSTEE, RECEIVER, CONSERVATOR, ('R LIQUIDATOR; OR (E) BE THE
SUBJECT OF AN ORDER, JUDGEMENT OR‘DZCREE ENTERED BY ANY COURT
OF COMPETENT JURISDICTION APPROVINC A PETITION FILED AGAINST
MORTGAGOR FOR ANY REORGANIZATION, AFRANGEMENT, COMPOSITION,
READJUSTMENT, LIQUIDATION, DISSOLUTION, OR SIMILAR RELIEF UNDER
ANY PRESENT OR FUTURE FEDERAL OR STATE ACT ©R LAW RELATING TO
BANKRUPTCY, INSOLVENCY OR RELIEF FOR DEBTORS, THEN, SUBJECT TO
COURT APPROVAL, MORTGAGEE SHALL THEREUPON BE._ENTITLED AND
MORTGAGOR HEREBY IRREVOCABLY CONSENTS TO, AND WILL NOT
CONTEST, AND AGREES TO STIPULATE TO RELIEF FROM ANY AUTOMATIC
STAY OR OTHER INJUNCTION IMPOSED BY SECTION 352° OF THE
BANKRUPTCY CODE, OR SIMILAR LAW OR STATUTE (INCLUDING, WITHOUT
LIMITATION, RELIEF FROM ANY EXCLUSIVE PERIOD SET FORTH IN SHECTION
1121 OF THE BANKRUPTCY CODE) OR OTHERWISE, ON OR AGAINST THE
EXERCISE OF THE RIGHTS AND REMEDIES OTHERWISE AVAILABLE TO
MORTGAGEE AS PROVIDED IN THE LOAN DOCUMENTS, AND AS OTHERWISE
PROVIDED BY LAW, AND MORTGAGOR HEREBY IRREVOCABLY WAIVES ITS
RIGHTS TO OBJECT TO SUCH RELIEF.

37. CONSTRUCTION MORTGAGE; FIXTURE FILING. This Instrument is a
"construction mortgage" and also constitutes a fixture filing as defined in 810ILCS5/9-313 as
amended or recodified from time to time. This Instrument is to be recorded in the real estate
records of Cook County, Illinois, and covers goods which are, or are to become, Fixtures.

38. COMPLIANCE WITH ILLINOIS LAW. To the extent of conflict between the
following provisions and any other provisions of this Instrument, the Note or any other Loan
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Documents, the provistons of this paragraph shall control only to the extent necessary to enforce
the lien created hereby or otherwise to realize upon the collateral granted hereby.

(a)  Inthe event that any provision in this Instrument shall be inconsistent with
any provision of the Illinois Mortgage Foreclosure Law (generally, 735 ILCS 5/15-1101 et seq.)
(herein called the “Illinois Act”) the provisions of the Illinois Act shall take precedence over the
provisions of this Instrument, but shall not invalidate or render unenforceable any other provision
of this Instrument that can be construed in a manner consistent with the Illinois Act.

(b)  Itis the intent of Mortgagor to grant to Mortgagee all rights and remedies
after the occurrence of an Event of Default under this Instrument as are permitted Mortgagee by
applicable Lilinsis law. If any provision of this Instrument shall grant to Mortgagee any rights or
remedies upon the occurrence of an Event of Default under this Instrument by Mortgagor which
are more limited ipan the rights which would otherwise be vested in Mortgagee under the Illinois
Act in the absence ot <aid provision, Mortgagor grants to Mortgagee the rights granted in the
Illinois Act to the full exteat permitted by law.

{c) . Withou! liniting the generality of the foregoing, all expenses incurred by
Mortgagee to the extent reimbursab)z-under the 1llinois Act, whether incurred before or after any
decree or judgment of foreclosure, and whether enumerated in this Instrument, shall be added to
the indebtedness secured by this Instrument or judgment of foreclosure.

(d)  Mortgagor acknowledges-izat the Mortgaged Property does not constitute
agricultural real estate, as said term is defined in Section 15-1201 of the Illinois Mortgage
Foreclosure Law 735 ILCS 5/15-110 et. seq., as-9raended from time to time (the "Act") or
residential real estate as defined in Section 15-1219 0f the Act. Mortgagor hereby waives any
and all rights of redemption from sale under any judgmeat of foreclosure of this Instrument on
behalf of Mortgagor and on behalf of each and every person asquiring any interest in or title to
the Mortgaged Property of any nature whatsoever, subsequent 12 th< date of this Instrument. The
foregoing waiver of right of redemption is made pursuant to the pravisions of Section 15-1601(b)
of the Act.

(e) At all times, regardless of whether any proceeds or th f.oan have been
disbursed, this Instrument secures (in addition to the amounts secured herebv)/te payment of
any and all loan commissions, service charges, liquidated damages, expenses an 2ldvances due
to or incurred by Mortgagee in connection with the Loan; provided, however, that.ip-no event
shall the total amount secured hereby exceed two hundred percent (200%) of the face amount of
the Note plus all Affiliate loans.

39. SUCCESSORS AND ASSIGNS BOUND. This Instrument shall bind, and the
rights granted by this Instrument shall inure to, the respective successors and assigns of
Mortgagee and Mortgagor.

40. COUNTERPARTS. This Instrument may be executed in any number of
counterparts, all of which when taken together shall constitute one and the same Instrument.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, Mortgagor and Mortgagee have caused this Instrument to
be properly executed as of the date first above written.

WITNESS: MORTGAGOR:

ARC HOLLEY COURT, LLC, a Tennessee limited
liability company

By:  American Retirement Corporation, a

Tennessee corporation, its sole member
&Ké)“-‘v M“ _’._QQ/U By:

D AN L' Eﬁ Executive Vice President-Finance
[Print Name]
ACKNOWLEDGMENT
STATE of ‘T-A/ )
) 3
COUNTY of OGU'OLSGH )

L I_haiur <Liveelia Notary Public in and for the s2:d County, in the State
aforesaid, DO HEREBY CERTIFY that George Hicks, personally knaws to me to be the
Executive Vice President-Finance of American Retirement Corporation, a 'ennessee
corporation, sole member of ARC Holley Court, LLC, a Tennessee limited _iability company,
and personally known to me to be the same person whose name is subscribed ‘o the foregoing
instrument, appeared before me this day in person, and acknowledged that as sucli Ezccutive
Vice President-Finance, he signed and delivered the said instrument as the free and voluntary act
and deed of said American Retirement Corporation, as sole member of ARC Holley Ccur, LLC,
a Tennessee 11m,1.ted\uab111ty company, for the uses and purposes therein set forth.

0@ A L'Nc ‘\\ o
Lunder in: %ﬁd and official seal, this —3 day of August, 2001.

NOTARY W

PUBLIC
. AT : .
Q- LARGE ,é' £ Notary Public

Mycomm'isﬁﬁm;eé“ ‘] \-37-0 {

\\\\\\.“"‘

[A
A
/
I

__.‘-...\\\\\ “
»
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WITNESS: MORTGAGEE:

GMAC COMMERCIAL MORTGAGE
CORPORATION, a California corporation

OM O&é%wvc | By {WW @7 /Yw/(seal)

Monique(jBimler
Name: VO"_‘Q;C;\ Lot Vice President
ACKNOWLEDGMENT
STATE of “JeX3< )
)ss.

COUNTYof Dallas © .. )

IR M&&E a Notary Peolic in and for the said County, in the State aforesaid,
DO HEREBY CERTIFY that Monique Eirsler personally known to me to be a Vice President of
GMAC Commercial Mortgage Corporation, a Czlifornia corporation, and personally known to
me to be the same person whose name is subsciibed to the foregoing instrument, appeared before
me this day in person, and acknowledged that as suehVice President, she signed and delivered
the said instrument as the free and voluntary act and déed of said GMAC Commercial Mortgage
Corporation, for the uses and purposes therein set forth.

and.official seal, this 2T day ¢f Avgust, 2001.

REBECCA LEWIS
MY COMMISSION EXPIRES

Veberealesna

Notary Public

My commission expires: w
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 EXHIBIT “A”
LEGAL DESCRIPTION

LEGAL DESCRIPTION:
THAT PART OF THE FOLLOWING DESCRIBEDC PARCELS (ALL TAKEN AS ONE TRACT) EXCEPT THE
WEST 299.00 FEET OF SAID TRACT:

(A} THE NORTH 92 FEET OF LOTS 7 AND 8 LYING NORTH OF THE NORTH LINE OF HOLLEY
COURT (FORVZPLY CEDAR STREET) IN SKINNER'S SUBDIVISION OF 30 ACRES IN THE
SOUTHWEST CUXNER OF THE NORTHWEST 1/4 OF SECTION 7, TOWNSHIP 39 NORTH, RANGE 13
EAST OF THE THiPD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS;

{B) THE NORTH Y% *FET OF LOTS 1 AND 2 IN HENRY MOHLE'S SUBDIVISION OF LOT 9 IN
SAMUEL P. SKINNER'S SU3DIVISION OF 30 ACRES IN THE SOUTHWEST CORNER OF THE
NORTHWEST 1/4 OF SECUION 7, TOWNSHIP 39 NORTH, RANGE 13 EAST OF THE THIRD
PRINCIPAL MERIDIAN, InN CONK COUNTY, ILLINOIS;

{C} THE NORTH 98 FEET OF wOTZ-31 THROUGH 4 AND THE NORTH 92 FEET OF LOTS S
THROUGH 7 IN HOLLEY'S SUBDIVISION OF LOTS 2 TO 12 IN BLCCK 2 OF WHAPLE'S
SUBDIVISION OF PART OF THE SOUTHW:iST 1/4 OF THE NORTHWEST 1/4 OF SECTION 7,
TOWNSHIP 39 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS;

{D) LOTS 1 THROUGH 4 IN BOLLE'S SUBDIVISION OF LOTS 7 AND 8 IN BLOCK 8 IN
KETTLESTRING'S ADDITION TO HARLEM, A SUBL\TVISION OF PART OF THE NORTHWEST 1/4 OF
SECTION 7, TOWNSHIP 39 NORTH, RANGE 13 EASYT. 0T THE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOIS;

{E) LOT 6 IN BLOCK 8 IN KETTLESTRING'S ADDITION TC HMRLEM, BEING A SUBDIVISION
OF PART OF THE NORTHWEST 1/4 OF SECTION 7, TOWNSHIL. 32 NORTH, RANGE 13 EAST OF
THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINO1S;

(F) ALL OF THE VACATED‘EAST AND WEST ALLEY (VACATED BY CFDIMANCE RECORDED AUGUST
{Continued)
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10913344
EXHIBIT “A” CONT.
LEGAL DESCRIPTION

17, 15853 AS DOCUMENT 15696610) LYING NORTH OF AND ADJOINING LOTS 1, 2 AND 3
AFQRESAID, SOUTH OF AND ADJOINING LOTS 1, 2, 3 AND PART OF LOT 4, AFORESAID EAST
OF THE WEST LINE OF LOT 1, PRODUCED NORTH, AND WEST OF THE EFAST LINE OF LOT 3,
PRODUCED NORTH, SAID ALLEY BEING THAT PART OF THE SOUTH 12 FEET OF LOT 7 IN
BLOCK 8 IN KETTLESTRING'S ADDITION TO HARLEM, AFORESAID LYING WEST OF THE EAST
LINE OF LOT 3, PRODUCED NORTH, ALL IN COOK COUNTY, ILLINOIS;

(G) ALL/C® THE EAST-WEST 12 FOOT PUBLIC ALLEY (VACATED BY ORDINANCE RECORDED
AUGUST 6, 1364 AS DOCUMENT 19207080) LYING SOUTH OF AND ADJOINING LOT 4 IN
BOLLE'S SUBDTVIZION OF LOTS 7 AND 8 OF BLOCK 8 IN KETTLESTRING'S ADDITION TO
HARLEM, AND NURTJ-OF AND ADJOINING LOT 4 IN HOLLEY'S SUBDIVISION AFORESAID IN
SECTION 7, TOWNSHip- 39 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOTIS:

(H) ALL OF HARLEM COUR{ [VACATED BY ORDINANCE RECORDED AUGUST 6, 1964 AS
DOCUMENT 19207080) LYING “EST OF AND ADJACENT TO LOT 6 IN BLOCK 8 IN

KETTLESTRING'S ADDITION TO I(ARLEM IN SECTION 7, TOWNSHIP 39 NORTH, RANGE 13 EAST
OF THE THIRD PRINCIPAL MERIDI®W, IN COOK COUNTY, ILLINQIS.
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