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MORTGAGE, ASSIGNMENT OF LEASES AND RENTS
AND FINANCING STATEMENT

This MORTGAGE, ASSIGNMENT OF LEASES AND RENTS AND FINANCING
STATEMENT (this "Mortgage") is made as of October , 2001 by RICHARD
PORTILLO AND SHARON PORTILLO, HIS WIFE, AS JOINT TENANTS, with an
address c/o The Portillo Restaurant Group, 2001 Spring Road, Suite 500, Oak Brook, Illinois
60523, as Mortgagor (Richard Portillo and Sharon Portillo are individually and collectively
referred to herein as "Mortgagor"), for the benefit of GENERAL ELECTRIC CAPITAL
CORPORATTON, a Delaware corporation, with an office at 401 Merritt Seven, Second Floor,

Norwalk, Conzecticut 06856, as Agent for itself and for and on behalf of the other Lenders (as .

hereinafter detined), as Mortgagee and as assignee and secured party (together with any
successors or assigis) the "Mortgagee").

I

RECITALS

WHEREAS, Mortgagor is.the owner of that certain real property situated in Cook
County 1n the State of Illinois (the "St2is"), more fully described in Exhibit A attached hereto
and made a part hereof (the "Premises");

WHEREAS, Mortgagee and certain finapcial institutions (collectively, the "Lenders™)
from time to time party to the Credit Agreement (a5 hereinafter defined) have executed of even
date herewith that certain Credit Agreement (together - with any and all renewals, amendments,
modifications, supplements, restatements, extensions’ for any period, or increases or
rearrangements thereof, the "Credit Agreement"), pursuant *o-which Credit Agreement the
Lenders have made and may in the future make term, capita..exrenditure and revolving loans
and advances and other financial accommodations (collectively, tlic."Loans"; each a "Loan") to
the Borrowers identified in the Credit Agreement in the aggregate princinal amount of Forty-
Five Million and No/100 Dollars (345,000,000.00), upon the terms and subjsct to the conditions
set forth in the Credit Agreement;

WHEREAS, the Loans are in the form of: (i) a term loan in the aggrepate principal
amount of Twenty-Five Million and No/100 Dollars ($25,000,000.00) (the "Term Loan™); (ii) a

revolving credit facility in the aggregate principal amount of Ten Million and No/1¢9 Dollars

($10,000,000.00) (the "Revolving Credit Loan"); and (iii) a capital expenditure credit facility in
the aggregate principal amount of Ten Million and No/100 Dollars ($10,000,000.00) (the
"CAPEX Loan";

WHEREAS, the Term Loan, the Revolving Credit Loan and the CAPEX Loan are
evidenced by certain promissory notes (the "Notes");
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WHEREAS, Mortgagor has executed that certain Stockholder Guaranty of even date
herewith in favor of Mortgagee and the Lenders (together with any and all renewals,
amendments, modifications, supplements or restatements, the "Guaranty") to guarantee the
Obligations (as defined in the Credit Agreement), which Guaranty shall be secured by a pledge
of the capital stock of the Credit Parties (as defined in the Credit Agreement) owned by
Mortgagor and & security interest and lien upon certain personal and real property owned by
Mortgagor;

WHEREAS, Mortgagor wishes to provide further assurance and security to Mortgagee
and, as a condition to Mortgagee and the Lenders executing the Credit Agreement, Mortgagee
and the Leraers are requiring that Mortgagor grant to Mortgagee a security interest in and a first
mortgage lien‘or the Property (as hereinafter defined) to secure Mortgagor's obligations under
the Guaranty (the Guaranty, the Credit Agreement, this Mortgage, the Notes and all other
documents entered anfo, in connection with the transactions contemplated by the Credit
Agreement, whether now ¢r hereafter existing, as may be amended, restated, supplemented or
otherwise modified from time to time, are collectively hereinafter referred to as the "Loan
Documents"};

WHEREAS, Mortgagor derives substantial direct and indirect economic benefit from the
making of the Loans and other benefits-to be provided to the Borrowers under the Credit
Agreement, and for other valuable consideration, the receipt and adequacy of which are hereby
acknowledged;

WHEREAS, this Mortgage is being giveli-by Mortgagor to secure (a) the payment and
performance of all the obligations of Mortgagor arising nnder the Guaranty and the other Loan
Documents to which Mortgagor is a party (the "Obligations"), and (b) the performance of all
terms, covenants, conditions, provisions, agreements and lizuilities contained in the Credit
Agreement, the Guaranty, this Mortgage and the other Loan Decurients to which Mortgagor is a
party (together with the Obligations, the "Secured Indebtedness”);

WHEREAS, capitalized terms used herein without definitions'shai! have the meanings
assigned to such terms in the Credit Agreement; and

WHEREAS, the total amount of Secured Indebtedness secured by this Msrtgage may
decrease or increase from time to time but the total unpaid principal balance so setuted at any
one time shall not exceed the lesser of: (i) the maximum principal sum permitted by tne laws of
the State in which the Premises arc located; or (ii) Ninety Million and No/100 Dollars
($90,000,000.00) together with interest thereon and any and all disbursements made by
Mortgagee for the payment of taxes or insurance on the Property covered by the lien of this
Mortgage and for reasonable attorneys' fees, loan commissions, service charges, liquidated
damages, expenses and court costs incurred in the collection of any or all of such sums of
money. Such further or future advances shall be considered obligatory advances and the same
shall bear interest at the same rate as specified in the Credit Agreement unless such interest rate
shall be modified by subsequent agreement. The parties hereby acknowledge and intend that all

2
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advances, including future advances whenever hereafler made, shall be secured by this
Mortgage.

11

THE GRANT

NOW, THEREFORE, in order to secure the payment and performance of the
Obligations and the performance of all of the terms, covenants, conditions, provisions,
agreements and obligations contained in the Guaranty and the other Loan Documents to which
Mortgagor 7s.a party and also to secure the payment of any and all Secured Indebtedness, direct
or contingent *hat. may now or hereafter become owing from Mortgagor to Mortgagee and the
Lenders, and in cousideration of Ten and No/100 Dollars ($10.00) in hand paid by Agent, on
behalf of the Lenders, 1o Mortgagor, the Recitals above stated, and for other good and valuable
consideration, the receipt snd sufficiency of which are hereby acknowledged, and intending to be
legally and firmly bound, -Mortgagor hereby GRANTS, BARGAINS, SELLS, ASSIGNS,
RELEASES, ALIENS, TRANSFERS, REMISES, WARRANTS, DEMISES, CONVEYS
and MORTGAGES to Mortgages-and its successors and assigns forever (and grants to
Mortgagee and its successors and assigns forever a continuing security interest in and to) the
Premises described in Exhibit A, and 2ly-of its estate, right, claim and interest therein, together
with all of its estate, right, claim and inicrost in the following described property, all of which
other such property is pledged primarily on a waiity with the Premises and not secondarily (the
Premises and the following described rights, interssts, claims and property collectively referred

to as the "Property"):

(a)  all buildings, structures and othér’ improvements of every kind and
description now or hereafier erected, situated, or nlaced upon the Premises (the
"Improvements"), together with any and all Personal Pranerty (as defined in Paragraph (i)
below) and all attachments now or hereafter owned by Mostzagor and located in or on,
forming part of, attached to, used or intended to be used in. connection with, or
incorporated in any such Improvements, including all extensions of, additions to,
betterments, renewals of, substitutions for and replacements for any of ite foregoing;

(b)  all estate, claim, demand, right, title and interest of Mortgagor now owned
or hereafter acquired, including without limitation, any after-acquired title. franchise,
license, remainder or reversion, in and to any and all (i) land or vaults lying within the
right-of-way of any street, avenue, way, passage, highway, or alley, open or proposed,
vacated or otherwise, adjoining the Premises; (ii) alleys, sidewalks, streets, avenues,
strips and gores of land belonging, adjacent or pertaining to the Premises or the
Improvements; (iil) storm and sanitary sewer, water, gas, electric, railway and telephone
services relating to the Premises and the Improvements; (iv) development rights, air
rights, water, water rights, water stock, gas, oil, minerals, coal and other substances of
any kind or character underlying or relating to the Premises or any part thereof; and (v)
tenements, hereditaments, easements, appurtenances, other rights, liberties, reservations,

23
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allowances and privileges relating to the Premises or the Improvements or in any way
now or hereafler appertaining thereto, including homestead and any other claims at law or

in equity;

(c)  all leaschold estates and right, title and interest of Mortgagor in any and all
leases, subleases, management agreements, arrangements, concessions or agreements,
written or oral, relating to the use and occupancy of the Premises or the Improvements or
any portion thereof, now or hereafter existing or entered into (collectively "Leases");

(d) all rents, issues, profits, royalties, revenue, advantages, income, avails,
clairis_against guarantors, all cash or security deposits, advance rentals, deposits or
paymezits-given and other benefits now or hereafter derived directly or indirectly from the
Premises apd Improvements under the Leases or otherwise (collectively "Rents"), subject
to the right, power and authority to assign, collect and apply the Rents;

(e)  allmght, title and interest of Mortgagor in and to all options to purchase or
lease the Premises or the Improvements or any portion thereof or interest therein, or any
other rights, interests ci greater estates in the rights and properties comprising the
Property now owned or hercafter acquired by Mortgagor;

() any interests, estaies er other claims of every name, kind or nature, both in
law and in equity, which Mortgagor now has or may acquire in the Premises and
Improvements or other rights, interests or properties comprising the Property now owned
or hereafter acquired;

(g2)  all rights of Mortgagor to any aud 2l plans and specifications, designs,
drawings and other matters prepared for any consiuction on the Premises or regarding
the Improvements,

(h)  all rights of Mortgagor under any contracts exerated b)f Mortgagor with
any provider of goods or services for or in connection with any construction undertaken
~on or services performed or to be performed in connection with the Premises or the

Improvements;

1 all right, title and interest of Mortgagor in and to all the following tangible
personal property ("Personal Property") owned by Mortgagor and now or al aay time
hereafter located in, on or at the Premises or the Improvements and used or useful in
connection therewith: '

® all building matenials and equipment located upon the Premises
and intended for construction, reconstruction, alteration, repair or incorporation in
or to the Improvements now or hereafter to be constructed thereon, whether or not
yet incorporated in such Improvements, (all of which shall be deemed to be
included in the Property upon delivery thereto);

4-
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(i) all machines, machinery, fixtures, apparatus, equipment or articles
used in supplying heating, gas, electricity, air-conditioning, water, light, power,
plumbing, sprinkler, waste removal, refrigeration, ventilation, and all fire
sprinklers, alarm systems, protection, electronic monitoring equipment and
devices;

(i)  all window, structural, maintenance and cleaning equipment and
nigs; and

(iv)  all fixtures now or hereafter owned by Mortgagor and attached to
or contained in and used or useful in connection with the Premises or the

improvements.

All such property owned by Mortgagor and placed by it on the Premises or
used in conwection with the operation or maintenance shall, so far as permitted by
law, be deemed for the purposes of this Mortgage to be part of the real estate
constituting and located on the Premises and covered by this Mortgage. The
enumeration of auy srecific items of Personal Property set forth herein shall in no
way exclude or be held to exclude any items of property not specifically
enumerated; and

1) all the estate, interest, .right, title or other claim or demand which
Mortgagor now has or may hereafter have or acquire with respect to (i) proceeds of
insurance in effect with respect to the Preperty and (ii) any and all awards, claims for
damages, judgments, settlements and other coripznsation made for or consequent upon
the taking by condemnation, eminent domain o any like proceeding, or by any
proceeding or purchase in licu thereof, of the wholc-or any part of the Property,
including, without limitation, any awards and compenszatici resulting from a change of
grade of streets and awards and compensation for seveiince damages (collectively
"Awards").

TO HAVE AND TO HOLD the Property hereby mortgaged and-conveyed, or so
intended, together with its rents, issues and profits, unto the Mortgagee, ‘ite’ successors and
assigns, forever, for the uses and purposes herein set forth.

11062560

The Mortgagor hereby represents, warrants and covenants with the Mortgagec.and with
the purchaser at any foreclosure sale that, at the execution and delivery hereof: (a) Mortgagor
owns the Property and has good, indefeasible estate therein, in fee simple, (b) the Property is free
from all encumbrances and exceptions to title (and any claim of any other person) other than the
Permitted Encumbrances as defined in the Credit Agreement (said Permitted Encumbrances are
hercinafter referred to as the "Permitted Exceptions”), (¢} Mortgagor has good and marketable
title in and to the Property and good and lawful right to sell, mortgage and convey its interest in
the Property, and (d) Mortgagor and its successors and assigns shall forever warrant and defend
the Property against all claims and demands whatsoever.
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If and when Mortgagor has paid all of the Obligations and there exist no commitments of
the Lenders under the Loan Documents which could give rise to Obligations, then this Mortgage
and the estate, right and interest of Mortgagee in and to the Property shall cease and shall be
rcleased by Mortgagee delivering to Mortgagor a satisfaction of this Mortgage in proper
recordable form at the cost of Mortgagor, but until such time shall remain in full force and effect.

I

GENERAL AGREEMENTS

3.01~ _Payment of Indebtedness. Mortgagor shall pay promptly and when due all
amounts owing in respect of the Obligations in the manner provided in the Credit Agreement,
this Mortgage or4li< ather Loan Documents.

3.02 Impositigns: Mortgagor shall pay immediately, when first due and owing, all
general taxes, special tax:s; general assessments, special assessments, water charges, sewer
charges, and any other charges, ‘ees, taxes, claims, levies, expenses, liens (including mechanics'
liens, materialmen's liens and” similar liens) and assessments, ordinary or extraordinary,
governmental or non-governmental, siatutory or otherwise (all of the foregoing being herein
collectively referred to as "Impositior.s”y.-that may be asserted against the Property or any part
thereof or interest therein. :

Mortgagor may, in good faith and with reasonable diligence, contest the validity or
amount of any Impositions; provided, that:

(a) Mortgagor shall pay all such Impusitions so contested under protest if
such payment is required to prevent such contest from (i) having the effect of preventing
the sale or forfeiture of the Property or any sub-part or interest therein, (i1} having the
effect of preventing the use or occupancy of the Property; or (iii) materially increasing
the amount of any Imposition by any interest, penalties or coss:

(b)  Mortgagor has notified Mortgagee in writing of the iutention of Mortgagor
to prosecute the contest before any Impositions have been materially ircreased by any
interest, penalties, or costs; and

(c)  Mortgagor shall diligently prosecute the contest of such Impcsitions by
approprate legal proceedings.

3.03 Payment of Impositions by Mortgagee. Upon Mortgagor’s failure to pay the
Impositions as provided above, Mortgagee is hereby authorized to make or advance, in the place
and stead of Mortgagor, any payment relating to Impositions, unless such Imposition is then
being contested by Mortgagor pursuant to Section 3.02. Mortgagee may do so according to any
bill, statement, or estimate procured from the appropriate public office without inquiry into the
accuracy or the validity of any Impositions, lien, sale, forfeiture, or related title or claim.
Mortgagee is further authorized to make or advance, in place of Mortgagor, uniess such matter is

-6-
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being contested by Mortgagor in accordance with Section 3.02 or Section 3.07(a), any payment
relating to any apparent adverse title, lien, statement of lien, encumbrance, claim, charge, or
payment otherwise relating to any other purpose herein and hereby authorized (except the
Permitted Exceptions), but not enumerated in this Section, whenever, in Mortgagee’s reasonable
judgment and discretion, such advance seems necessary or desirable to protect the full security
intended to be created by this Mortgage. All such advances and indebtedness authorized by this
Section shall constitute Obligations and shall be repayable by Mortgagor upon demand with
interest at the rate of interest then applicable to the revolving Loans bearing interest at the Index
Rate under the Credit Agreement (the "Default Rate").

3.04" - Londemnation Awards. In the event of any taking of the Property or any part
thereof, in or by condemnation or other eminent domain proceedings pursuant to any law,
general or speciai or by reason of the temporary requisition of the use or occupancy of the
Property or any part ‘tiereof, by any governmental authority, civil or military (each, a "Taking"),
Mortgagor shall immediaisly notify Mortgagee upon receiving notice of such Taking or
commencement of proceediiigs therefor. All proceeds or any award or payment in respect of any
Taking are hereby assigned and slall be paid to Mortgagee and Mortgagor shall take all steps
necessary to notify the condemning-acthority of such assignment. Such award or payment shall
be applied in accordance with the pravicions of the Credit Agreement.

3.05 Restoration. In the event'ni a casualty loss, damage to or destruction of the
Property or any part thereof, the terms and provisions of the Credit Agreement shall govern and
control and shall be interpreted as though Morteagor is a Credit Party under the Credit
Agreement.

3.06 Maintenance of Property. The terms and provisions of the Credit Agreement shall
apply with respect to Mortgagor's obligation to maintain iite Property and shall be interpreted as
though Mortgagor 1s a Credit Party under the Credit Agreement:

3.07 Prohibited Liens and Transfers.

(a) Except as otherwise provided in the Credit Agreemcit, 2nd as provided by
operation of the laws of the State, Mortgagor shall not create, suffzr, or-permit to be
created or filed against the Property any mortgage lien or other lien superie: or inferior to
the lien created by this Mortgage. To the extent that any lien, privilege or cther security
device is created by operation of law, Mortgagor shall cause such security device to be
released as soon as practicable after its creation. Mortgagor may contest any lien claim
anising from any work performed, material furnished, or obligation incutred by
Mortgagor upon fumishing Mortgagee security and indemnification reasonably
satisfactory to Mortgagee for the final payment and discharge of the lien.

(b)  Except as otherwise provided in the Credit Agreement, Mortgagor may
not sell, lease or convey all or any part of the Property.
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3.08 Stamp Taxes. If at any time the United States government, or any federal, state,
or municipal governmental subdivision, requires Internal Revenue or other documentary stamps
or levies any tax on this Mortgage or on the Notes, or requires payment of any tax in the nature
of or comparable to the United States Interest Equalization Tax on the Secured Indebtedness,
then Mortgagor shall pay such tax, including interest and penalties, in the required manner.

3.09 Change in Tax Laws. In the event of the enactment, after the date of this
Mortgage, of any law of the United States of America, or any state or political subdivision
thereof, (1) deducting from the value of the Premises, for the purpose of taxation, the amount of
any lien thereon; (ii) imposing upon Mortgagee the payment of all or any part of the taxes,
assessments, charges or liens hereby required to be paid by Mortgagor; or (iii) changing in any
way the laws rélating to the taxation of mortgages or debts secured by mortgages or Mortgagor’s
interest in the Prop<ity, or the manner of collection of taxes, so as to affect this Mortgage or the
Secured Indebtedness, then Mortgagor, upon demand by Mortgagee, and as required by law,
shall pay such taxes, assessments, charges, or liens or reimburse Mortgagee therefor. If, in the
opinion of counsel for Maitgagee, it would be unlawful to require Mortgagor to make such
payment or the making of such’payment might result in the imposition of interest beyond the
maximum amount permitted by iaw,ihen the applicable provisions of the Credit Agreement shall
apply. Nothing contained in this Section 3.09 shall be construed as obligating Mortgagor to pay
any portion of Mortgagee’s federal, state aind local income tax.

3.10  Assignment of Leases and Rents:~All right, title, and interest of Mortgagor in and
to all present Leases affecting the Property and-ircluding and together with any and all future
Leases, written or oral, upon all or any part of the Froperty and together with all of the rents,
income, receipts, revenues, issues, avails and profits f:ora or due or arising out of the Property
are hereby transferred and assigned simultaneously herewith to Mortgagee as further security for
the payment of the Obligations. While an Event of Default has occurred and is continuing, all
future Leases affecting the Property shall be submitted by Mestgagor to Mortgagee for its
approval prior to execution, which approval shall not be unreasonaaiy withheld or delayed. Each
Lease, including all future Leases shall be subordinate to this Mortgage, provided that, upon the
request of the Mortgagor and the lessee under any such Lease, Mortgagee shall enter into a
Subordination, Nondisturbance and Attornment Agreement (or similar agréement) with such
lessee in form and substance reasonably satisfactory to Mortgagee, pursuant ta which (i)
Mortgagee will agree that so long as such Lease shall be in full force and effect 4rd such lessee
is not in default thereunder, Mortgagee will not disturb, pursuant to a foreclosure 4ction or
otherwise, such lessee’s possession under such Lease, and (i) such lessee shall agree that if
Mortgagee or any future holder of this Mortgage shall become the owner of the Property by
reason of foreclosure of the Mortgage or otherwise, or if the Property shall be sold as a result of
any foreclosure action or deed in lieu thereof, then such lease shall continue in full force and
effect as a direct lease between such lessee and the then owner of the Property. Although it is the
intention of the parties that the assignment contained in this Section shall be a present and
absolute assignment, it is expressly understood and agreed, anything to the contrary
notwithstanding, that Mortgagee shall not exercise any of the rights or powers conferred upon it
by this Section unless an Event of Default shall have occurred and be continuing under this

-8-
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Mortgage. From time to time, Mortgagor shall furnish Mortgagee with executed copies of each
of the Leases and shall use commercially reasonable efforts to furnish Mortgagee with estoppel
letters from each tenant under each of the Leases in a form satisfactory to Mortgagee within
thirty (30) days after Mortgagee’s written demand.

Following the occurrence of an Event of Default, (a) Mortgagee shall have the rights and
powers as are provided herein, (b) this Mortgage shall constitute a direction to each lessee under
the Leases and each guarantor thereof to pay all Rents directly to Mortgagee without proof of the
Event of Default, and (c) Mortgagee shall have the authority, as Mortgagor’s attorney-in-fact
(such authority being coupled with an interest and irrevocable), to sign the name of Mortgagor
and to bind Mortgagor on all papers and documents relating to the operation, leasing and
maintenance ¢i the Property.

If Mortgagor. as lessor under any Lease, shall neglect or refuse to perform, observe and
keep all of the covenants “provisions and agreements contained in such Lease, then Mortgagee
may perform and comply #ith any such Lease covenants, agreements and provisions. All costs
and expenses incurred by Morteagee in complying with such covenants, agreements, and
provisions shall constitute Secured Indebtedness and shall be payable upon demand with interest
at the Default Rate.

Mortgagee shall not be obligated ¢z nerform or discharge any obligation, duty or liability
under any Lease, and Morigagor shall and-does hereby agree, except to the extent of
Mortgagee’s negligence or willful misconduci, to-indemnify and hold Mortgagee harmless of
and from any and all liability, loss or damage whizp it may or might incur under any Lease or
under or by reason of their assignments and of and from any and all claims and demands
whatsoever which may be asserted against it by reason 0!l alleged obligations or undertakings
on its part to perform or discharge any of the terms, covenants-or agreements contained in such
Lease. Should Mortgagee incur any such liability, loss or datnage under any Lease or under or
by reason of its assignment, or in the defense of any claims or de'nands, the amount thereof,
including costs, expenses and reasonable attorneys’ fees, shall be sesared hereby. Mortgagor
shall reimburse Mortgagee therefor immediately upon demand with irterest payable at the
Default Rate.

3.11 Releases. Without notice and without regard to the consideration therefor, and to
the existence at that time of any inferior liens, Mortgagee may release from the'lien created
hereby all or any part of the Property, or release from liability any person obligated to repay any
Obligations, without affecting the liability of any party to any of the Notes, this Mortgage, or any
of the other Loan Documents (including without limitation any guaranty given as additionat
security) and without in any way affecting the priority of the lien created hereby. Mortgagee
may agree with any liable party to extend the time for payment of any part or all of the
Obligations. Such agreement shall not in any way release or impair the lien created by this
Mortgage or reduce or modify the liability of any person or entity obligated personally to repay
the Obligations, but shall extend the lien created by this Mortgage as against the title of all
parties having any interest, subject to the Secured Indebtedness in the Property.

9.
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3.12  Further Assurances. Mortgagor agrees that, upon request of Mortgagee from time
to time, it will, at Mortgagor’s sole cost and expense, execute, acknowledge and deliver all such
additional instruments and further assurances of title and will do or cause to be done all such
further acts and things as may reasonably be necessary to fully effectuate the intent of this
Mortgage, including without limitation, reimbursing Mortgagee for the reasonable costs of
appraisals of the Property, to the extent that Mortgagee determines in good faith that such
appraisals are required by any law or any governmental rule, regulation, policy, guideline or
directive (whether or not having the force of law), or any interpretation thereof, including,
without limitation, the provisions of Title XTI of the Financial Institutions Reform, Recovery and
Enforcement Act of 1989, and any rules promulgated to implement such provisions. In the event
that Mortgager shall fail to do any of the foregoing, Mortgagee may, in its sole discretion, do so
in the name of Moitgagor, and Mortgagor hereby appoints Mortgagee as its attorney-in-fact to do
any of the foregoirg.

3.13 Envirominernial Provisions. The representations, warranties and covenants
regarding "Environmental viatters" contained in the Credit Agreement are incorporated herein by
this reference as though Mortzazer is a Credit Party under the Credit Agreement and as if fully
set forth herein.

v

EVENT OF DEFAULZT AND REMEDIES

4.01 Event of Default. Each of the following shall constitute an event of default
("Event of Default") under this Mortgage:

(a) The occurrence of an "Event of Default”, as-defined in the Credit Agreement; or

(b)  The failure of Mortgagor to perform or observe any other covenant, agreement,
representation, warranty or other provision contained in this Mortgags within thirty (30) days
after written notice of the default from Mortgagee to Mortgagor.

4.02 Remedies. Following the occurrence and during the continuance of an Event of
Default:

(a)  Mortgagee’s Power of Enforcement. Mortgagee may (i) immediate!y sell the
Property, either in whole or in separate parcels, as prescribed by State law, under power of sale,
which power is hereby granted to Mortgagee to the full extent permitted by State law, and
thereupon, to make and execute to any purchaser(s) thereof deeds of conveyance pursuant to
applicable law or (ii) immediately foreclose this Mortgage by judicial or other action permitted
by applicable law. The court in which any proceeding is pending for the purpose of foreclosure
of this Mortgage may, at once or at any time thereafier, either before or after sale, without notice
and without requiring bond, and without regard to the solvency or insolvency of any person
liable for payment of the Obligations secured hereby, and without regard to the then value of the
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Property or the occupancy thereof as a homestead, appoint a receiver (to the extent permitted by
applicable law) (the provisions for the appointment of a receiver and assignment of Rents being
an express condition upon which the Loans are made) for the benefit of Mortgagee, with power
to collect the Rents, due and to become due, during such foreclosure suit and the full statutory
period of redemption. The receiver, out of the Rents, when collected, may pay costs incurred in
the management and operation of the Property, prior and subordinate liens, if any, and taxes,
assessments, water and other utilities and insurance, then due or thereafter accruing, and may
make and pay for any necessary repairs to the Property, and may pay all or any part of the
Obligations or other sums secured hereby or any deficiency decree entered in such foreclosure
proceedings. *Jpon or at any time after the filing of a suit to foreclose this Mortgage, the court in
which such’suit is filed shall have full power to enter an order placing Mortgagee in possession
of the Property with the same power granted to a receiver pursuant to this subsection and with all
other rights and prvijzges of a mortgagee-in-possession under applicable law,

(b)  Mortgagee’s Other Rights. Mortgagee shall have the right to take such other steps
to protect and enforce its.r.ghts, whether by action, suit or proceeding at law or in equity for the
specific performance of any coverant, condition or agreement contained in this Mortgage, or in
aid of the execution of any power granted in this Mortgage, or for any foreclosure hereunder, or
for the enforcement of any other arpropriate legal or equitable remedy or otherwise as
Mortgagee and/or the trustees shall elect,

403 Mortgagee’s Performance of Morigagor’s Obligations. Following the occurrence
of an Event of Default, Mortgagee, either befors or after acceleration of the Obligations or the
foreclosure of the lien hereof and during the period ot redemption, if any, may, but shall not be
required to, make any payment or perform any act herein, in the Notes, any of the Loan
Documents or any document or instrument related thcrewo which is required of Mortgagor
(whether or not Mortgagor is personally liable therefor) in~any form and manner deemed
expedient to Mortgagee; and Mortgagee may, but shall not be-required to, make full or partial
payments of principal or interest on any permitted prior deed cf ‘mst, this Mortgage or any
encumbrances and purchase, discharge, compromise or settle any tax-iicn or other prior lien or
title or claim thereof, or redeem from any tax sale or forfeiture affecting the Premises, or contest
any Impositions and may, but shall not be required to, complete construction,, furnishing and
equipping of the Improvements upon the Premises and rent, operate and manags the Premises
and such Improvements and pay operating costs and expenses, including managerent fees, of
every kind and nature in connection therewith, so that the Premises and Improvements shall be
operational and usable for their intended purposes. All monies paid for any of the purposes
herein authorized, and all expenses paid or incurred in connection therewith, including
reasonable attorneys’ fees and any other monies advanced by Mortgagee to protect the Premises
and the lien hereof, or to complete construction, furnishing and equipping or to rent, operate and
manage the Premises and such Improvements or to pay any such operating costs and expenses
thereof or to keep the Premises and Improvements operational and usable for their intended
purposes, shall constitute Obligations, whether or not they exceed the amount of the Notes, and
shall become due and payable upon demand and with interest thereon at the Default Rate.
Mortgagee, in making any payment hereby authorized: (a) for the payment of Impositions, may
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do so according to any bill, statement or estimate, without inquiry into the validity of any tax,
assessment, sale, forfeiture, tax lien or title or claim thereof, (b) for the purchase, discharge,
compromise or settlement of any other prior lien, may do so without inquiry as to the validity or
amount of any claim or lien which may be asserted; or (c) for the completion of construction,
furnishing or equipping of the Improvements or the Premises or the rental, operation or
management of the Premises or the payment of operating cost and expenses thereof, may do so
in such amounts and to such persons as Mortgagee may deem appropriate and may enter into
such contracts therefor as Mortgagee may deem appropriate or may perform the same itself.

All advances, disbursements and expenditures (collectively "Advances") made by
Mortgagee «ite; an Event of Default, before and during foreclosure, prior to sale, and where
applicable, aftcr sale, for the following purposes, including interest thereon at the Default Rate,
are herenafter referred to as "Protective Advances”, and shall be deemed to include:

(1) Advances pudrsuant to this Section 4.03;

(2) Advances in agcordance with the terms of this Mortgage to: (a) protect, preserve
or restore the Property; (b) preserve the lien of this Mortgage or the priority thereof; or (c)
enforce this Mortgage, as referrec_to in Subsection (b)(5) of Section 15-1302 of the Illinois
Mortgage Foreclosure Law, 735 ILCS 5/15-1101 et. seq. (as amended from time to time, the
"Act");

(3) When due installments of real estate taxes and other Impositions; other
obligations authorized by this Mortgage; or with conit-approval, any other amounts in connection
with other liens, encumbrances or interests reasonably picessary to preserve the status of title, all
as referred to 1n this Section 4.03 of this Mortgage and ii1 Section 15-1505 of the Act;

(4) Reasonable attorneys’ fees and other costs incurred.in connection with: (a) the
exercise of Mortgagee’s rights to make Protective Advances; (b) the foreclosure of this Mortgage
as referred to in Sections 1504(d)(2) and 15-1510 of the Act; {c)“any other litigation or
administrative proceeding relating to the Property to which Mortgagee may be or become or be
threatened or contemplated to be a party, without fault on its part, including probate and
bankruptcy proceedings; or (d) in the preparation for the commencement or (efenss of any such
smt or proceeding; including filing fees, appraisers’ fees, outlays for documeris ‘and expert
evidence, witness fees, stenographer’s charges, publication costs, and costs (which may be
estimated as to items to be expended after entry of judgment) of procuring all such anstracts of
title, title charges and examinations, foreclosure minutes, title insurance policies, Torrens
certificates, appraisals, and similar data and assurances with respect to title and value as
Mortgagee may deem reasonably necessary either to prosecute or defend such suit or, in case of
foreclosure, to evidence to bidders at any sale which may be had pursuant to the foreclosure
judgment the true condition of the title to or the value of the Property;

(5) Mortgagee’s fees and costs arising between the entry of judgment of foreclosure
and the confirmation hearing, as referred to in Subsection (b)(1) of Section 15-1508 of the Act;
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(6) Payment by Mortgagee of any Impositions as may be permitted by this Mortgage;

(7) Mortgagee’s Advances of any amount required to make up a deficiency in
deposits for installments of Impositions as may be permuitted by this Mortgage;

(8) Expenses deductible from proceeds of sale referred to in Subsections (a) and (b)
of Section 15-1512 of the Act; and

(9) Expenses incurred and expenditures made by Mortgagee for any one or more of
the following: (&) premiums upon casualty and liability insurance made by Mortgagee whether
or not Morfgagse or a recetver is in possession, if reasonably required without regard to the
limitation to muntaining insurance in effect at the time any receiver, deed of trust beneficiary or
Mortgagee takes zozsession of the Property imposed by Subsection (c)(1) of Section 15-1704 of
the Act; (b) expendriures in connection with restoring the Property in excess of available
insurance proceeds or condemnation awards; (c) payments required or deemed by Mortgagee to
be for the benefit of the Property or required to be made by the owner of the Property under any
grant or declaration of easernent. easement agreement, agreement with any adjoining land
owners or instruments creating covenants or restrictions for the benefit of or affecting the
Property; (d) operating deficits incurred by Mortgagee as a deed of trust beneficiary or
Mortgagee in possession or reimbursed kv Mortgagee to any receiver; and (e) all amounts paid to
any public authority for the use or occupancy of any street, alley, or public way.

All Protective Advances shell constitute Obligations and shall become
immediately due and payable without notice and'w.th interest thereon until patd at the Default
Rate. This Mortgage shall be a lien for all Protective-Advances as to subsequent purchasers and
judgment creditors from the time the Mortgage is recorder.

4.04 Right of Possession. In any case in which Mortzagee has a right to institute
foreclosure proceedings (whether or not the entire principal sum secured hereby becomes
immediately due and payable or whether before or after the institution of foreclosure proceedings
or whether before or after judgment thereunder and at all times untit the-confirmation of sale)
and upon Mortgagee’s request to the court, Mortgagor shall, immediaciy 1pon Mortgagee’s
demand, surrender to Mortgagee, and Mortgagee shall be entitled to take actual possession of the
Property or any part thereof, personally or by its agent or attorneys. Mortgagee may enter upon
and take and maintain possession or may apply to the court in which a foreclosure 's pending to
be placed in possession of all or any part of the Property, together with all documents, books,
records, papers, and accounts of Mortgagor or the then owner of the Property relating thereto.
Mortgagee may exclude Mortgagor, such owner, and any agents and servants from the Property.
As attorney-in-fact or agent of Mortgagor or such owner, or in its own name Mortgagee may
hold, operate, manage, and control all or any part of the Property and conduct the business
thereof, either personally or by its agents. Mortgagee shall have full power to use such
measures, legal or equitable, as it may deem proper or necessary to enforce the payment or
security of the rents, issues, deposits, profits, and avails of the Property, including actions for
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recovery of rent, actions in forcible entry and detainer, and actions in distress for rent, all without
notice to Mortgagor.

4,05 Priority_of Rent Payments. Any rents, issues, deposits, profits, and avails of the
Property received by Mortgagee after taking possession of the Property, or pursuant to any
assignment to Mortgagee under the provisions of this Mortgage or any of the other Loan
Documents, shall be applied as provided under applicable law or, in the case of a receivership, as
the court may determine.

4.06 Appointment of Receiver. Upon, or at any time after, the filing of a complaint to
foreclose this Mortgage, the court in which such complaint is filed shall appoint a receiver of the
Property whencver Mortgagee when entitled to possession so requests. Such receiver shall have
all powers and durics prescribed by applicable law, including the power to make leases to be
binding upon all paru¢s, including the Mortgagor after redemption, the purchaser at a sale
pursuant to a judgment-of ioreclosure and any person acquiring an interest in the Mortgage real
estate after entry of a judguient of foreclosure. In addition, such receiver shall also have the
following powers: (a) to extend-or modify any then existing leases, which extensions and
modifications may provide for térms-ta expire, or for options to lessees to extend or renew terms
to expire, beyond the maturity date.of the Obligations and beyond the date of the issuance of a
deed or deeds to a purchaser or purchasérs at a foreclosure sale, it being understood and agreed
that any such leases, and the options or siter such provisions to be contained therein, shall be
binding upon Mortgagor and all persons whose interests in the Property are subject to the lien
hereof and upon the purchaser or purchasers-at-any foreclosure sale, notwithstanding any
redemption, discharge of the Mortgage indebtedness. satisfaction of any foreclosure judgment, or
issuance of any certificate of sale or deed to any purctaser: and (b) all other powers which may
be necessary or are usual in such cases for the protectior, nossession, control, management and
operation of the Property during the whole of the period ot recsivership. The court from time to
time, either before or after entry of judgment of foreclosure, may 2uthorize the receiver to apply
the net income in his hands in payment in whole or in part of. 2} the Obligations, or any
amounts included in any judgment of foreclosure or supplemental ji:igment or other item for
which Mortgagee is authorized to make a Protective Advance, and (b) the deficiency in case of a
sale and deficiency.

4,07 Application of the Rents or Proceeds from Foreclosure or Sale. In any foreclosure
of this Mortgage by judicial action, or any sale of the Property under the power of sale herein
granted, the proceeds of such foreclosure proceeding and/or sale and/or the Rems paid to
Mortgagee shall, to the extent permitted by law, be applied as follows:

First: to the ratable payment of the costs and expenses of such sale, including reasonable
compensation to Mortgagee, its agents and attorneys, and of any judicial or private proceedings
in which such sale may be made, and of all other expenses, liabilities and advances made or
incurred by Mortgagee and its agents and attorneys under this Mortgage, together with interest at
the Default Rate on such costs, expenses and liabilities and on all advances made by Mortgagee

-14-

11062560




UNOFFICIAL COPY

from the date any such cost, expense or liability is due, owing or unpaid or any such advance is
made, in each case until paid in full.

Second: to the payment of the Obligations.

Third: the surplus, if any, to be paid to whomever may be lawfully entitled to receive
such surplus.

4.08 Cumulative Remedies; Delay or Qmission Not a Waiver. Each remedy or right of
Mortgagee shall not be exclusive of, but shall be in addition to, every other remedy or right now
or hereafter-cxisting at law or in equity. No delay in the exercise or omission to exercise any
remedy or right accruing on the occurrence or existence of any Event of Default under the Credit
Agreement shali-Zinpair any such remedy or right or be construed to be a waiver of any such

Event of Default o1-2cquiescence therein, nor shall it affect any subsequent Event of Default of

the same or different ratrce. Every such remedy or right may be exercised concurrently or
independently and when and-as often as may be deemed expedient by Mortgagee.

4.09 Mortgagee’s Rem<dies Against Multiple Parcels. The Obligations hereby secured
are, or in the future may be, also tecured by other properties, lots or parcels covered by other
mortgages or deeds of trust ("Other Mortgages") within and/or outside the State. If this
Mortgage or any of the Other Mortgages 15 foreclosed upon, or if judgment is entered upon any
Obligations secured hereby, or if Mortgagee exercises its power of sale, execution may be made
upon or Mortgagee may exercise its power of sale against any one or more of the properties, lots
or parcels and not upon the others, or upon all of such properties or parcels, either together or
separately, and at different times or at the same tinze,‘and execution sales or sales under the
power of sale herein granted may likewise be conducted separately or concurrently, in each case
at the election of Mortgagee. No event of enforcement taking place in any state other than the
State shall (and no failure to prosecute any such other enforceraent¥in any way stay, preclude or
bar enforcement of this Mortgage and Mortgagee may pursue any cr all of Mortgagee’s rights
and remedies under this Mortgage to the maximum extent permiites by State law until the
Obligations are paid and discharged in full.

4.10  No Merger. In the event of a foreclosure of this Mortgage, the (bhligations then
due Mortgagee shall not be merged into any decree of foreclosure entered by the’court, and
Mortgagee may concurrently or subsequently seek to foreclose one or more mortgazes or deeds
of trust which also secure said Obligations.

411 Insurance Upon Foreclosure. In case of an insured loss after forcclosure
proceedings have been instituted, the proceeds of any insurance policy or policies, if not applied
in the restoration of the Property shall be used to pay the amount due in accordance with any
decree of foreclosure that may be entered in any such proceedings, and the balance, if any, shall
be paid as the court may direct. In case of the foreclosure of this Mortgage, the court in its
judgment may provide that the judgment creditor may cause a new or additional loss clause to be
attached to each of said policies making the loss thereunder payable to said judgment creditor;
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and any such foreclosure judgment may further provide, unless the right of redemption has been
waived, that in case of redemption under said judgment, pursuant to the Act, then, and in every
such case, the redemptory may cause the preceding loss clause attached to each insurance policy
to be cancelled and a new loss clause to be attached thereto, making the loss thereunder payable
to such redemptory. In the event of foreclosure sale, Mortgagee is hereby authorized, but not
required, without the consent of Mortgagor, to assign or cause a receiver to assign any and all
insurance policies to the purchaser at the sale, or to take such other action as Mortgagee may
deem advisable, to cause the interest of such purchaser to be protected by any of the said
insurance policies.

4.12 Naiver of Statutory Rights. Mortgagor shall not apply for or avail itself of any
appraisement,valuation, redemption, stay, extension, or exemption laws, or any so-called
"moratorium laws", ;now existing or hereafter enacted, in order to prevent or hinder the
enforcement or forecicsure of this Mortgage, and Mortgagor hereby waives the benefit of such
laws (to the extent periniteed by the Act or other applicable law), Mortgagor, for itself and all
who may claim through o:-under it, waives any and all rights to have the Property and estates
comprising the Property marshale<-upon any foreclosure of the lien of this Mortgage, and agrees
that any court having jurisdiction 4o, foreclose such lien may order the Property sold in its
entirety. Mortgagor further waives.any.and all rights of redemption from foreclosure and from
sale under any order or decree of foreclosare (whether full or partial) of the lien created by this
Mortgage, pursuant to the rights therein grasted, as allowed under Section 15-1601(b) of the Act,
and all rights of reinstatement under Section 15-1502 of the Act, for itself and on behalf of: (i)
any trust estate of which the Premises are a pan; 2! heneficially interested persons; (ii) each and
every person acquiring any interest in the Property o1 title to the Premises subsequent to the date
of this Mortgage; and (iii} all other persons to the extent'permitted by the provisions of laws of
the State in which the Premises are located. Mortgagor acknowledges that the transaction of
which this Mortgage is a part is a transaction which does not include either agricultural real
estate (as defined in Section 15-1202 of the Act) or residentiarreai estate (as defined in Section
15-1219 of the Act).

\4

MISCELLANEOUS

5.01 Notices. Any notice, demand, request or other communication that Moripagee or
Mortgagor may desire or be required to give to the other shall be in writing and shall be properly
given and deemed delivered on the date of delivery if sent by personal delivery, facsimile, or
internationally recognized overnight courier and on the fifth business day following mailing if
sent by certified or registered mail, postage prepaid, return receipt requested. Except as otherwise
spectfically required, notice of the exercise of any right or option granted to Mortgagee by this
Mortgage is not required to be given. Notices shall be sent as follows:
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If to Agent: General Electric Capital Corporation

Capital Funding, Inc.

401 Merritt Seven

Second Floor

Norwalk, Connecticut 06856

Attn:  Portillo Restaurant Group -
Account Manager

Fax No.: (203) 229-1989

with a copy to: General Electric Capital Corporation
Capital Funding, Inc.
401 Merritt Seven
Second Floor
Norwalk, Connecticut 06856
Attn:  Corporate Counsel
Fax No.: (203) 229-1991

and: Winston & Strawn
35 West Wacker Drive
Chicago, Illinois 60601
Aitn: Loren A, Weil, Esq.
Fax No.: (312) 558-5700

If to Mortgagor: Richard Pertillo and Sharon Portillo
c/o The Portiila Restaurant Group
2001 Spring Road
Suite 500
Oak Brook, Illinois 65523
Attn: Richard Portillo
Fax No.: (630) 368-1079

with a copy to: The Portillo Restaurant Group
2001 Spring Road
Suite 500
Qak Brook, Illinois 60523
Attn: General Counsel
Fax No.: (630) 954-4733

11062560

5.02 Time of Essence. Time is of the essence of this Mortgage.

5.03  Covenants Run with Land. All of the covenants of this Mortgage shall run with
the land constituting the Premises.
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5.04  GOVERNING LAW. THIS MORTGAGE SHALL BE CONSTRUED,
GOVERNED AND ENFORCED ACCORDING TO THE LAWS OF THE STATE OF
ILLINOIS.

5.05  Rights and Remedies Cumulative. All rights and remedies in this Mortgage are
cumulative, The holder(s) of the Notes and of every other obligation secured hereby may
recover judgment, issue execution therefor, and resort to every other right or remedy available at
law or in equity, without first exhausting and without affecting or impairing the security of any
right or remedy.

5.06 ", Severability. If any pro_visiqn of this Mortgage, or any paragraph, sentence,
clause, phrase;-or word, or their application, in any circumstance, is held invalid, the validity of
the remainder 5f.his Mortgage shall be construed as if such invalid part were never included.

5.07  Non-Wriver. Unless expressly provided in this Mortgage to the contrary, no
consent or waiver, expisss.or implied, by any party, to or of any breach or default by any other
party shall be deemed a consent to or waiver of the performance by such defaulting party of any
other obligations or the performance by any other party of the same, or of any other, obligations.

5.08 Headings. The headings of sections and paragraphs in this Mortgage are for
convenience or reference only and shal' rot be construed in any way to limit or define the
content, scope, or intent of the provisions.

5.09 Grammar. As used in this Mortgaze, the singular shail include the plural, and
masculine, feminine, and neuter pronouns shall be-fuliy interchangeable, where the context so
requires.

becomes vested in a trustee, any prohibition or restriction against/che creation of any lien on the
Property shall be construed as a similar prohibition or restriction agaipst.the creation of any lien
On or security Interest in the beneficial interest of such trust.

5.11  Successors and Assigns. This Mortgage shall be binding upor. Mortgagor, its
successors, assigns, legal representatives, and all other persons or entities claiarag under or
through Mortgagor. "Mortgagee", when used herein, shall include General Elettns Capital
Corporation, in its capacity as Agent for the Lenders, together with its successors, assigns and
legal representatives. "Mortgagor", when used herein, shall include ali such persons and entities
and any others liable for the payment of the Secured Indebtedness, or any part thereof, whether
or not they have executed the Notes or thig Mortgage.

11062560

5.12 Mortgagee in Possession. Nothing contained in this Mortgage shall be construed
as constituting Mortgagee a mortgagee in possession in the absence of the actual taking of
possession of the Property.
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5.13  Compliance with Applicable Law. Anything elsewhere herein contained to the
contrary notwithstanding:

(@) in the event that any provision in this Mortgage shall be inconsistent with
any provision of applicable law, the provisions of applicable law shall take precedence
over the provisions of this Mortgage, but shall not invalidate or render unenforceable any
other provision of this Mortgage that can be construed in a manner consistent with
applicable law;

(b)  if any provision of this Mortgage shall grant to Mortgagee any rights or
remedies upon default of Mortgagor which are more limited than the rights that would
otherv/ige be vested in Mortgagee under applicable law in the absence of said provision,
Mortgagze shall be vested with the rights granted under applicable law to the full extent
permitted by iaw; and

(c) it is-the intention of the parties to conform strictly to the usury laws,
whether state or federal. that are applicable to the Notes or the Mortgage. All
agreements between Mortgagor and Mortgagee, whether now existing or hereafter
arising and whether oral o written, are hereby expressly limited so that in no contingency
or event whatsoever shall the amoount paid or agreed to be paid by Mortgagor for the use,
forbearance or detention of the nicney loaned or to be loaned under the Notes or this
Mortgage, or for the payment or performance of any covenant or obligation contained
herein or in the Notes, exceed the maximum amount permissible under applicable federal
or state usury laws. If under any circumstances whatsoever fulfillment of any provision
hereof or of the Notes, at the time performaric of such provision shall be due, shall
involve exceeding the limit of validity prescried by law, then the obligation to be
fulfilled shall be reduced to the limit of such validity, If under any circumstances
Mortgagor shall have paid an amount deemed interes: by applicable law, which would
¢xceed the highest lawful rate, such amount that would o~ excessive interest under
applicable usury laws shall be applied to the reduction of the grinzipal amount owing in
respect of the Loans and not to the payment of interest, or if.such excessive interest
exceeds the unpaid balance of principal and any other amounts due hfeq nder, the excess
shall be refunded to Mortgagor. All sums paid or agreed to be paid for the use,
forbearance or detention of the principal under the Loans shall, to the extent permitted by
applicable law, and to the extent necessary to preclude exceeding the limit &f) validity
prescribed by law, be amortized, prorated, allocated and spread from the date of this
Mortgage until payment in full of the Obligations so that the actual rate of interest on
account of such principal amounts is uniform throughout the term hereof. The terms and
provisions of this subparagraph shall contro] and supersede every other provision of this
Mortgage or the Notes.
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5.14  Conflicts with Other Loan Documents. In the event of a conflict between the
terms and provisions of this Mortgage and the Guaranty, the terms, conditions and limitations in
the Guaranty shall contrel. Similarly, in the event of any conflict between the terms and
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provisions of this Mortgage and any other Loan Document, the terms and provisions of such
other Loan Document shall control.

5.15  Revolving Credit. This Mortgage is being given to secure a "revolving credit"
loan as defined and authorized under the Illinois Revised Statutes Chapter 17, Paragraphs 312.3,
3301.6b, and 6405, and Chapter 110, Paragraphs 15-207 and 15-302, it secures all present and
future loan disbursements made by the Lenders under the Notes, and all other sums from time to
time owing to the Lenders by Mortgagor under the Loan Documents. The maximum principal
amount which may be secured hereby at any one time is Ninety Million and No/100 Dollars
(390,000,000.00), plus interest thereon, and any disbursements made by Mortgagee for the
payment of taces, special assessments, or insurance on the Property or for the protection of the
Property, with interest on such disbursements.

516 Maintcnance of Encumbrance Amount. If at any time this Mortgage shall secure
less than all of the prinicival amount of the Secured Indebtedness, it is expressly agreed that any
repayments of the principal-amount of the Secured Indebtedness shall not reduce the amount of
the encumbrance of this Morigzge until the encumbrance amount shall equal the principal
amount of the Secured Indebtecness-outstanding.

5.17  Additional Provisions! The following provisions shall also constitute an integral
part of this Mortgage. Furthermore, in-ihe event that any prior provisions of this Mortgage
conflict with the following provisions of th.s Szetion, the provistons of this Section shall control
and shall be deemed a modification of or amendment to the section or provision at issue:

(a)  Payment of Taxes and Fees. “Wirtgagor agrees to pay all transfer taxes,
recordation taxes, recording fees, and any other fées required by or imposed by the State
or the county in which the Premises is located i ordsz.to record this Mortgage in the
Recorder's Office of Cock County.

(b)  No Assumption of Obligations. In the evint’of a foreclosure of the
Property, Mortgagee shall not assume any liability of Mertgagor for Mortgagor’s
violation of any environmental laws, statutes, codes, regulations ~er practices and
Mortgagor’s indemnifications as contained herein and in the other Loan L}scuments shall
survive said foreclosure.

(c) Expenses of Enforcement; Waiver. Mortgagor agrees to bear 4ng pay all
reasonable expenses (including reasonable attorney fees and appellate attomey fees), of
or incidental to the enforcement of any provision hereof, or the enforcement,
compromise, or seitlement of this Mortgage or the Obligations, and for the curing thereof,
or for defending or asserting the rights and claims of Mortgagee in respect thereof, by
litigation or otherwise. All rights and remedies of Mortgagee shall be cumulative and
may be exercised singly or concurrently. Notwithstanding anything herein contained to
the contrary, Mortgagor to the extent permitted by applicable law: (i) hereby waives trial
by jury; (i) will not (a) at any time insist upon, or plead, or in any manner whatever
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claim or take any benefit or advantage of any stay or execution or moratorium law, any
exemption for execution of sale of the Property or any part thereof, wherever enacted,
now or at any time hereafter enforced, which may affect the covenants and terms of
performance of this Mortgage, nor (b) claim, take or insist upon any benefit or advantage
of any law now or hereafter enforced providing for the evaluation or appraisal of the
Property, or any part thereof, prior to any sale or sales thereof which may be made
pursuant to any provision herein, or pursuant to the decree, judgment or order of any
court of competent jurisdiction, nor (c) after any such sale or sales, claim, or exercise any
right under any statute heretofore or hereafter enacted to redeem the property so sold or
any part thereof; (iii) hereby expressly waives all benefit or advantage of any such law or
lav/s ircluding but not limited to a waiver of the equity of redemption, statutory right of
redempfion, and any other statutory or common law right of redemption, homestead,
dower, tii2i1ial share and all other exemptions; and (iv) covenants not to hinder, delay or
impede the ciicution of any power herein granted or delegated to Mortgagee, but to
suffer and perraitthe execution of every power as though no such laws or laws had been
made or enacted.” Mortgagor, for itself and all who may claim under it, waives, to the
extent that it lawfully may, all right to have the Property marshaled upon any foreclosure
hereof.

(d)  Subordination of Property Manager's Lien and Real Estate Broker's Lien.
Any property management agrecment for the Property entered into hereafter by
Mortgagor with a property manager sha!l contain a "no lien" provision whereby the
property manager waives and releases amy and all mechanics' lien rights that the property
manager may have pursuant to the Illinois Mechanics Lien Act, 770 ILCS 60/1 et seq.
Such property management agreement or a‘§hbrt form thereof shall, at Mortgagee's
request, be recorded with the Recorder of Deeds of the county where the Property is
located. In addition, Mortgagor shall use commerciaity reasonable efforts to cause the
property manager to enter into a subordination of 4management agreement with
Mortgagee, in recordable form, whereby the property manapzr subordinates present and
future lien rights and those of any party claiming by, throdzh or under the property
manager, to the lien of this Mortgage. Any agreement eniered into hereafier by
Mortgagor or any agent of Mortgagor with any "broker" (as defined in'the Real Estate
License Act of 1983, 225 ILCS 455/1 et seq.) that is an affiliate of Morigagor for the
purpose of selling, leasing or otherwise conveying an interest in the “roperty shall
contain a "no lien" provision whereby such broker waives and releases any «nd all lien
rights that such broker or anyone claiming by, through or under such broker may have
pursuant to the Commercial Broker Lien Act, 770 ILCS 15/1 et seq. Mortgagor shall use
commercially reasonable efforts to cause such broker to enter into a subordination
agreement with Mortgagee, in recordable form, whereby such broker, on its own behalf
and on behalf of any party claiming by, through or under such broker, subordinates

present and future lien rights to the lien of this Mortgage.

[Signature and Notary Pages Follow]
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IN WITNESS WHEREOF, Mortgagor has duly signed and delivered this Mortgage
as of the date first above written.

Mortgagor:
RICHARD PORTILLO

R el

SHARON PORT%
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STATE OF ILLINOIS )

)} §S:
COUNTY OF )

On this day of October, 2001, before me, the undersigned, a Notary Public in
and for the State of Illinois, personally appeared RICHARD PORTILLO, to me known, who,
being by me duly sworn, did depose and say that the foregoing instrument was signed and
delivered as his free and voluntary act and deed.

IN TESTIMONY WHEREOQF, I have hereunto set by hand and affixed my official seal
in the Cour'y and State aforesaid, the day and year first above written.

o T

Notary Public
(Seal)

My Commission Expires: H»—LK—Q\DDB

NOTARY PUA e K
BLIC, STATE OF
Mvcoumwmousxm95344eéa§

STATE OF ILLINOIS )

} SS:
COUNTY OF hﬁ@g@&;)

On this day of October, 2001, before ri¢, the undersigned, a Notary Public in
and for the State of Illinois, personally appeared SHARON PORTILLO, to me known, who,
bemg by me duly sworn, did depose and say that the forcgoing instrument was signed and
delivered as her free and voluntary act and deed.

IN TESTIMONY WHEREOF, I have hereunto set by hand and affixed my official seal
in the County and State aforesaid, the day and year first above written.

o Bt

Notary Pubiic
(Seal)

My Commission Expires: L\‘L\‘O\D BVD

OFFICIAL SEAL
SUSAN B. SHELTON
NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES 4-4-2005

11062560




UNOFFICIAL COPY

EXHIBIT A

LEGAL DESCRIPTION

PARCEL I:

LOT 290 IN CENTEX INDUSTRIAL PARK UNIT NUMBER 170, BEING A SUBDIVISION
IN THE NORTH 1/2 OF SECTION 34, TOWNSHIP 41 NORTH, RANGE 11, EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 2:

THE SOUTH 10 FEET OF LOT 346 AND ALL OF LOT 347 IN CENTEX INDUSTRIAL
PARK UNIT 212, BEING A SUBDIVISION IN THE NORTH 1/2 OF SECTION 34,
TOWNSHIP 41 NORTH, RALIGE 11, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOIS,

Property Identification Number(s): 08-34-203-016-0000
02-34-203-022-0000
08-34-243-023-0000

Property Address: 1500 Busse dghway
Elk Grove Village; illinois 60007
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