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SUBORDINATION,
NONDISTURBANCE AND
ATTORNMENT AGREEMENT

This SUBORDINATION, 0011129851

NONDISTURBANCE, AND 9611/0010 07 001 Pace 1 of 12
ATTORNMENT AGREEMENT (this P001-12—14 09« 2
"Agreement") is entered into as of Cook Count = =30:=00
November &1 , 2001 (the "Effective ounty Recorder B2.00
Date"), between BANK ONE,
ILLINOIS, N.A., whose address is 200
South Wacker Drive, 6th Floor,
Chicago, [lisais 60606, Attention:
Thomas F. Parzik, Jr. ("Mortgagee"),
and KOCHFOOZS NCORPORATED,
an Illinois corporation, ‘whose address is
1300 Higgins Road, Park Tiidge, Illinois
("Tenant"), with refereacc to  the
following facts:

Nelll

Z4 19

A ROSE FP LLC, an Fdincis limited liability company whose address is ¢/o The Crown Group,
Inc., 1564 West Algonquin Road, Hoffman Estates, Ilinois 60195 ("Landlord"), ow ns certain real property
located at 2155 North Rose Street, Framwliz Park, Illinois (such real property, including all buildings,
improvements, structures and fixtures locatcd thereon, the "Premises™), as more particufarly described in

Schedule A.

B. Mortgagee has made a loan to Landlord in the original principal amount of $6,135,000.00
(the "Loan™).

C. To secure the Loan, Landlord has encumberd/the Premises by entering into that certain

Construction Mortgage, Security Agreement, Assignment of Kents = Fixture Filing, to be recorded in the
Office of the Recorder of Deeds of Cook County, Illinois (as further wmended, restated, or otherwise changed
{from time to time, the "Mortgage").

D. Pursuant to a Lease dated October 18, 2001 (the "Lease”), La 1dlord demised the Premises
to Tenant.
E. Tenant and Mortgagee desire to agree upon the relative priorities of #ieil interests in the

Premises and their rights and obligations if certain events occur.

This instrument prepared by and Permanent Index Nos.:

after recording should be returned

to: 12-24-100-023 .
12-24-100-024 \

Scott M. Lapins

Schwartz, Cooper, Greenberger, Address of Property:

& Krauss, Chtd.

180 North LaSalle Street 2155 North Rose Street

Suite 2700 Franklin Park, Illinois

Chicago, Illinois 60601
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NOW, THEREFORE, for good and sufficient consideration, Tenant and Mortgagee agree:

1. Definitions.

The following terms shall have the following meanings for purpos:as of this A greement.

1.1 Construction Obligation. A "Construction Obligation” means any obligation of Landlord
under the Lease to perform or pay for any construction, alterations, demolition, or other improvements or

work at the Premises. "Construction Obligations" shall not include: (a} reconstruction or repair following
fire, casualty or condemnation; or (b) day-to-day maintenance and repairs.

1.2 Foreclosure Event. A "Foreclosure Event” means: (a) foreclosure under the Mortgage; (b)
any other exerpise by Mortgagee ofrights and remedies (whether under the Mortgage or under applicable law,
including bankiuricy law) as holder ofthe Loan and/or the Mortgage, as result of which Successor Landlord
becomes owner of (ke Premises; or (c) delivery by Landlord to Mortgagee (or its designee or nominee) of a
deed or other conveyar<e ~f Landlord's interest in the Premises in lieu of any of the foregoing.

1.3 Former Landlozd. A "Former Landlord" means Landlord and any other party that was
landlord under the Lease at anytime before the occurrence of any attornment under this Agreement,

1.4 Offset Rights. "Offset Richts" means any right(s) or alleged right(s) of Tenant to any offset,
defense (other than one arising from actral payment and performance, which payment and performance
would bind a Successor Landlord pursuanttoihis Agreement), claim, counterclaim, reduction, deduction, or
abatement against Tenant's payment of Rent o -perfarmance of Tenant's other obligations under the Lease,
arising (whether under the Lease or other applicable lavr) from Landiord's breach or default under the Lease.

1.5 Rent, "Rent" means any fixed rent, basy rent or additional rentunder the Lease.

1.6 Successor Landlord. A "Successor Landlord” means any party that becomes owner of the
Premises as the result of a Foreclosure Event.

1.7 Termination Right. A “Termination Right' means any riphiof Tenantto cancel or terminate
the Lease orto claim a partial ortotaleviction arising (whether under the Leass'erund er applicable law) from
Landlord's breach or default under the Lease.

2. Subordination.

The Lease shall be, and shall at all times remain, subject and subordinate to the Mrrigage, the lien
imposed by the Mortgage, and all advances made under the Mortgage.

3 Nondisturbance, Recognition and Attornment.

3.1 No Exercise of Mortgage Remedies AgainstTenant. So long as the Lease is in full forceand
affect and Tenant is not in default under the Lease beyond any applicable cure period, Mortgagee shall not
name or join Tenant as a defendant in any excrcise of Mortgagee's rights and remedies arising upona default
under the Mortgage unless applicable law requires Tenant to be made a party thereto as a cendition to
proceeding against Land lord or prosecuting such rights and remedies, provided further, that any such action
or proceeding shall be subjectto all rights and obligations provided under the Lease and this A greement. In

-
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the latter case, Mortgagee may join Tenant as a defendant in'such action only for such purpese and not to
terminate the Lease or otherwise adversely affect Tenant's rights under the Lease or this Agreement in such
action.

32 Nondisturbance and Attomment. If the Lease has not been terminated prior to the time
Successor Landlord takes title to the Premises, then, when Successor Landlord takes title to the Premises: {a)
Successor Landlord shall not terminate or disturb Tenant's possession ofthe Premises underthe Lease, except
in accordance with the terms of the Lease; (b) Successor Landlord shall be bound to Tenant under all the
terms and conditions of the Lease (except as provided in this Agreement); (c) Tenant shall recognize and
attorn to Successor Landlord as Tenant's direct landlord under the Lease as affected by this Agreement; and
(d) the Lease shall continue in full force and effectas a direct lease, in accordance with its terms (except as
provided ir'this A greeme nt), betw een Successor Landlord and Tenant.

13 Turther Documentation. The provisions of this Article shall be effective and sel{-operatve
withoutany necd for,Successor Landlord or Tenant to execute any further documents. Tenant and Successor
Landlord shall, howsver, confirm the provisions of this Article in writing upon request by either of them,

4. Protectior_of Successor Eandlord.

Notwithstanding anythin :0 the contrary in the Lease or the Mortgage, Successor Landlord shall not
be liable for or bound by any of the foiluwing matters:

4.1 Claims Against Formet Lundlord. Any Offset Rights that Tenant may have against any
Former Landlord relating to any event(s) o1 oscurrence(s) before the date of attornment, including any claim
for damages ofany kind whatsoever as the resut of any breach by Former Landlord that occurred before the
date of attornment. (The foregoing shall not limit either (a) Tenant's right to gxercise against Successor
Landlord any Offset Rights otherwise available to Tenant because of events occurring after the date of
attomment or (b) Successor Landlord’s obligation to corrsit 2ny conditions required to be corrected pursuant
to the terms of the L ease that existed as of the date of attornzient).

4.2 Prepayments. Any payment of Rent that Tenanmay have made to Former Landlord more
than thirty days before the date such Rent was first due and payab e urd=r the Lease with respect to any
period after the date of attornment other than, and only to the extent tha?, the Lease expressly required such
a prepayment or otherwise approved in writing by Mortgagee.

4.3 Payment, Security Deposit. Any obligation (a) to pay Tenant any sum(s) that any Former
Landlord owed to Tenantunless such amount is collected orrecovered by Mortgagee, 51{b) with respect to
any security deposited with Former Landlord, unless such security was actually delivered to'dortgagee. This
paragraph is not intended to apply to any payments that constitute "Construction Obligations .

4.4 Modification, Amendment or Waiver. Any modification or amendment of the Liav, or any
waiver of any of the terms of the Lease, made without Mortgagee's written consent,

4.5 Surrender, Etc. Any consensual or negotiated surrender, cancellation, or termination of the

Lease, in whole or in part, agreed upon between Landlord and Tenant, unless effected unilaterally by Tenant
pursuant to a specific provision in the Lease.
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4.6 Construction Obligations.

(a) Tenant acknowledges that in the event Mortgagee succeeds to the interests of
Landlord in the Premises and under the Lease and at such time all or any portion of the construction of the
improvements on the Premises (such construction defined as the “Work™.in the Lease) remains or has not
been completed in accordance with the terms and provisions ofthe Lease, Mortgagee shall have no obligation
to complete the construction of the Work; provided, however, Mortgagee may elect, in its sole discretion, to
complete the construction of the Work by giving Tenant written notice of its intention to do so within thirty
(30} days of its acquisition of the Premises. . .

(b) If Mortgagee does not deliver such notice within such 30-day period, it shall
automaticaliy be deemed that Mortgagee has elected not to complete the construction of the Work, in which
event Tenantshall have the option, ex ercisable by giving written notice to M ortgagee within thirty (30) days
of either Meftpagee’s notice to Tenant of its election not to complete the Work, or the expiration of the 30-
day period referéried in subsection (a) above if Mortgagee does not deliver to Tenant notice of its intention
to complete the W-rk; to terminate the Lease and purchase the Premises for the amount of the principal
balance of the Loan and’all accrued and unpaid interest and other amounts, including costs and expenses of
collection due with respect to the documents evidencing and securing the Loan outstanding at the time
Mortgagee succeeds to tiic interest of Landlord in the Premises and under the Lease. The closing on the
purchase of the Premises shali.ozcr: no later than thirty (30) days after the expiration of Tenant’s thirty (30)
day notice period referenced above ~Mortgagee shall convey ftitle to the Premises to Tenant by special
warranty deed, subject only to the Permitted Exceptions (as defined in the Mortgage), real estate taxes not
yet due or payable, and any other matte(s ¢ record which arise from acts of Tenant or Landlord.

Upon the written request of Trnant, Mortgagee shall make a Loan to Tenant (the “Tenant
Loan”) for the completion of the construction of the Promises subject to the following conditions:

(i) Lender shall have apperved such Tenant Loan in accordance with curmrent
underwriting standards, faciud ing the creditwerthiness of Tenant;

(i) The term of the Tenant Loan Lliall be for the balance of the term of the
Loan, excluding extension options (unless otherwise agreed by the Lender
in its sole and absolute discretion;

(ii1) The Tenant Loan shall be on substantially the‘=zins terms and conditions of
the Loan, including, but not limited to, provisions, for balancing, loan to
value ratio and title insurance;

(iv)  The Tenantshall execute such loan documents or assumpuio. documents as
reasonably required by Lender, including, but not limited toa vompletion
guaranty; and

(v) Lender shall have the right to approve the contractor completing the
Premises and be named as dual obligee on a completion bond, if any.

(c) If Mortgagee elects to completethe Work, Mortgagee shall do so in accordance with
the terms of the Lease, including, without limitation, Article IT of the Lease and Exhibit C attached thereto,
provided deadlines for the completion and delivery of the Work will be extended as may be necessary to
provide Mortgagee with adequate time to complete the Work provided in Section 2.0 of the Lease and

4.
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otherwise to perform Landiord’s obligations, subject to Force Majeure (as defined in Section 21.14 of the
Lease). 1f Mortgagee elects to completethe Work but fails to do so in accordance with the terms of the Lease,
including, withoutlimitation, Article II of the Lease and Exhibit C attached thereto, and afterhaving received
written notice of such failure from Tenant, Mortgagee shall have a period of twenty (20) days after the date
on which notice of the nature of such failure is given by Tenant to Mortgagee to cure such default; and, if
such default is by its nature capable of being cured but cannot be cured within said twenty (20) days period
and Mortgagee diligently commences and prosecutes such cure during said twenty (20) day period,
Mortgagee shall have an additional twenty (20) days to cure such default, but in no event shall the period to
cure any such default exceed forty (40) days after the date Tenant’s notice is given to Mortgagee.

(d) Notwithstanding anything in this Agreement to the contrary, in the event either
Tenant or Mortgagee fails to perform its covenants and obligations as set forth in this Section 4.6, then either
party may exorcise its respective rights and remedies under the Lease, and at law or in equity.

4.7 indemnification. Any indemnification of the Tenant from and against any penalties, claims,
damages or deinandsof whatever nature unless the same arise out of or in connection with the gross
negligence or willfulmisconduct of the Successor Landlord.

5. Exculpaiion of Successor Landlord.

Notwithstanding anything toti contrary in this Agreement or the Lease, upon any attornment to
Mortgagee pursuant to this Agreemunt the Lease shall be deemed to have been automatically amended to
provide that Mo rtgagee’s obligations ard !ability under the Lease shall never extend beyond Mortgagee’s
(or any affiliate or other entity holding title fir the benefit of Mortgagee or a successor by merger to
Mortgagee interest, if any, in the Premises fror \ime o time, including insurance and condemnation proceeds
and Mortgagee's interest in the Lease {collectively, "Mortgagee's Interest"”). Tenant shall look exclusively
to Mortgagee's Interest for payment or discharge of aiiy obligations of Mortgagee under the Lease as affected
by this Agreement. If Tenant obtains any money judgiieit against Mortgagee with respect to the Lease or
the relationship between Mortgagee and Tenant, then Teazatshall look solely to Mortgagee's Interest to
collectsuch judgment. Tenant shall not collector attempt to colicc: any such judgment out o fany other assets
of Martgagee or any nominee or affiliate of Mortgagee orany s:ccessor by merger to Mortgagee.

6. Mortgagee's Right to Cure.

6.1 Mortgagee's Cure Period. After Mortgagee receives a notic ol the breach or default by
Landlord giving rise to same (“Default Notice™), Mortgagee shall have the same fime available to Landlord
under the Lease in which to cure the breach or default by Landlord. Mortgagee shall bav= no obligation to
cure (and shall have no liability orobligation for not curing) any breach or default by La nd!ord, except to the
extent that Mortgagee agrees or undertakes otherwise in writing.

6.2 Extended Cure Period. In addition, as to any breach or defaultby Landlord the cuv.cf which
requires Mortgagee to possess and control the Premises, and Mortgagee is denied access to the Premises by
Landlord, and provided only that Mortgagee undertakes by written notice to Tenant within thirty (30} days
after receipt of the Default Notice to exercise reasonable efforts to cure such breach or default within the
period permitted by this paragraph, Mortgagee's cure period shall continue for such ad ditional time not to
exceed in total 60 days after receipt of the Default Notice (the "Extended Cure Period") as Mortgagee may
reasonably require to obtain possession and control ofthe Premises and to thereafter cure the breachor default
with reasonable diligence and continuity. So long as any receiver of the Premises has been appointed and
is continuing to serve, Mortgagee shall be deemed to have possession and control of the Premises.

-5
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6.3 Notice to Mortgapee. Notwithstanding anything to the contrary in the Lease or this
Agreement, before exercising any Termination Right or O ffset Right, Tenant shall provide Mortgagee with
notice thereof (the "Remedy Notice"} and, thereafter, the opportunity to cure such breach or default during
the ten (10) day period following receipt such Remedy Notice.

7. Miscellaneous.

7.1 Notices. All notices or other communications required or permitted under this Agreement
shall be in writing and given by certified mail (returnreceipt requested) or by nationallyrecognized ovemight
courier service that regularly maintains records of items delivered. Each party's address is as set forth in the
opening paragraph of this Agreement, subject to change by notice under this paragraph. Notices shall be
effectivethe next business day after bemg sent by overnight courier service, and five (§) business days after
being sent by certified mail (return receipt requested).

7.2 Successors and Assigns. This A greement shall bind and benefit the parties, their successors
and assigns. If Mgrtzagee assigns the Mortgage, then upon delivery to Tenant of written notice thereof
accompanicd by the assignee’s written assumption of all obligations under this Agree ment, all liability of the
assignor shall ierminate

7.3 Entire Agreeinernt This Agreement constitutes the entire agreement between Mortgagee and
Tenant regarding the subordination ofhe Lease to the Mortgage and the rights and obligations of Tenantand
Mortgagee as to the subject matter of this Agreement.

7.4 Interaction with [ease and w:th'Mortgage. If this Agreement conflicts with the Lease, then
this Agreement shall govern as between tlie parties and any Successor Landlord, including upon any
attornment. This Agreement supersedes, and constitures full compliance with, any provisions in the Lease
that provide for subordination of the Lease to, or fordelivery of nondisturbance agreements by the holder of,
the Mortgage. Mortgagee confirms that Mortgagee has'consented to Landlord's entering into the Lease.

‘ 7.5 Mortgapee's Rights and Obligations. Except.as :xpressly provided for in this A greement,
neither Mortgagee nor Tenant shall have any obligations to theuiner with resp ect to the Lease.

7.6 Intemretation; Governing Law, The interpretation, w=lidity and enforcement of this
Agreement shall be governed by and construed under the internal laws of the S2at2 of Illinois without regard
to principles of conflict of laws.

7.7 Amendments. This Agreement may be amended, discharged or terriuated, or any of its
provisions waived, only by a written instrument executed by the party to be charged.

7.8 Execution. This Agreement may be executed in any number of counterparts, sach of which
shall be deemed an original and all of which together shall constitute one and the same instrum er.

7.9 Mortgagee's Representation. Mortgagee represents that Mortgagee has full authority to enter
into this Agreement, and Mortgagee's entry into this Agreement has been duly authorized by all necessary
actions.
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IN WITNESS WHEREOF, this Agreement has been duly executed by Mortgagee and Tenant as of
the Effective Date, ‘ '

MORTGAGEE:

BANK ONE, ILLINOIS, N.A., a national banking

assoctation
By:
Its: OMAS E
W -, POH
Vice pHES,D-E/"\# JR.
TENANT:

KOCHFOODS INCORPORATED, an Illinois corporation

By:
Its:
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IN WITNESS WHEREOF, this Agreement has been duly executed by Mortgagee and Tenant as of
the Effective Date.

MORTGAGEE:

BANK ONE, ILLINOIS, N.A., a national banking
association

By:
Its:

TENANT:

KOCHFOODS INCORPORATED, an Illinois corporation

By:j“ ot ZKM

Its Chiefd Finoanc.ad &m‘kar
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Landlord consents and agrees to the foregoing A greement. The foregoing A greement shall not alter, waive
or diminish any of Landlord's obligations under the Mortgage or the Lease. Landlord is not a party to the
above A greement. ’

LANDLORD:
ROSE FP LLC, an Illinois limited Lability company

By: ROSE FPC LLC, an TlHnols lmited liability
company, its Manager

11189851
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TENANT'S ACKNOWLEDGMENT

STATE OF ILLINOIS )
) SS.

county of polC

I, Ik rﬁ&@;(:b , @ Notary Public in and for said County, in the State aforesaid,
DO HEREBY CERTIFY that _ Itork T . Kenn.nslly , (3 of KOCH
FOODS INCORPORATED, an Illinois corporation, personally known to me to be the same person whose
name is suvseribed to the foregoing instrument as such CF_O_____, appeared before me this day in
person and uckzowledged that he/she signed and delivered the said instrument as hisher own free and
voluntary act, and 23 the free and voluntary act of said corporation, for the uses and purposes therein set forth.

GIVEN under my hand and Notarial Seal this <4 st day of November, 2001

om o

IRINE FREGEL Natary Public

NOTARY PUBLIC, STATE OF ILLINOIS ’ ,
My Commission Expires:q M aOOHL

MY COMMISSION EXPIRES 9/21/2004

11189851
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MORTGAGEE'S ACKNOWLEDGMENT

STATE OF ILLINOIS )

) §S.
COUNTY OF COOK )

I, a\fﬂ"'\ A I—Wﬂ » & Notary Publicin and forsaid County, in the State aforesaid,

DOHEREBY CERTIFY that Th p mn.6 Porsalk , MICQ presidakorBANK ONE,
ILLINOIS, M A, a national banking association, personally known to me to be the same person whose name
is subscribed-to the foregoing instiment as such l/_L'C_Q_pr_&_, appeared before me this day in person
and acknowledpsd that he/she signed and delivered the said instrument as his/her own free and vo luntary act,

and as the free andvoluntary act of said national banking association, for the uses and purposes therein set
forth.

3 h
GIVEN under my hand ai'd Notarial Seal this & 7 day of November, 2001.

(NOTARY SEAL)

OFFICIAL SEAL ‘ ofary Public N

STATE OF ILLINOIS
EXP. APR, 17,2002

My Cammission Expires:_‘{"”’m'

-10-
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SCHEDULE "A"

LEGAL DESCRIPTION OF THE PREMISES

-11-
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