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THIS iAGREEMENT IS INTENDED IN PART TO This Amended and Partialiv Pestated Facility
CREATE A LEASEHOLD MORTGAGE Lease Agreement Prepared by
AGAINST THE PROJECT DESCRIBED IN Brown & Wood LLP
EXHIBIT A AND IN THE LANDS DESCRIBED One World Trade Center
IN EXHIBIT B New York, New York, 10048
Matl to: Chicago Title Insurance

171 North Clark Street
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i‘ AMENDED AND PARTIALLY RESTATED FACILITY LEASE AGREEMENT

‘ THIS AMENDED AND PARTIALLY RESTATED FACILITY LEASE AGREEMENT dated as
of the fifteenth day of October, 1999 (the “Agreement”) is effective as of the Initial
Exchange Date and is by and between the Village of Robbins, Cook County, Illinois, a
home rule unit of local government duly organlzed and validly existing under the
Constltutlon and laws of the State of Illinois (the “Issuer”), and Robbins Resource
Recovery Partners, L.P., a limited partnership organized and existing under the laws of
the Sitate of Delaware (the ‘Company”).

|
|

: SWWHEREAS, The Industrial Project Revenue Bond Act, 65 ILCS 5/11-74-1 et
seq.,| as supnlemented and amended (the “Act”), authorizes the Issuer to issue revenue
bonds to {inunce in whole or in part the cost of acquisition, purchase construction,
reconstructlov Irnprovement, betterment or extension of any “industrial project” (as
deﬁned in the Ac?);

WITNESSETH:

i WHEREAS, the Act also authorizes the Issuer to lease any such industrial project
to any enterprise described i the Act;

|

WHEREAS, pursuant ie-7uthority granted to it by the Act, as supplemented by

the Tax Increment Allocation Kcdévelopment Act, 65 ILCS 5/11-74.4-1 ef seq., as
supplemented and amended (the “7/F sct”) and the Local Government Debt Reform
Act, 30 ILCS 350/1 et seq., as amended-ard supplemented, the President and Board of
Trustees of the Issuer adopted a resolution oi-3eptember 20, 1994, as supplemented and
amended by a resolution adopted by the President and Board of Trustees of the Issuer on
October 18, 1994 (the “Bond Resolution™), authorizing assistance to the Company in the
ﬁnancmg of a recycling and waste-to-energy facility designed to process approximately
1,600 tons of municipal solid waste per day (the “Facilin™), together with associated
materials, ancillary structures and related contractual and pioperty interests (collectively,
the “Project™);

|

‘ WHEREAS, the Issuer and the Company entered into- the—Facility Lease
Agrecment dated as of September 15, 1994 (the "Original Lease Agreemex.t! concerning
the léase of the Facility to the Company;

| WHEREAS, the Issuer is a party to a facility site lease and host' benefits
agreement with the Company dated as of September 15, 1994 (the “Site Lease”)
concemmg the lease of the facility site described in Exhibit B to this Agreement and the
grantmg of certain easements and rights to the Company,

|

| WHEREAS, the Company was a party to a project operating and maintenance
agreement dated as of September 15, 1994 with Foster Wheeler Illinois, Inc. providing
for the operation and maintenance of the Facility and such agreement was terminated as
of the Initial Exchange Date;

819109
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\ WHEREAS, the Company and Foster Wheeler Illinois, LLC have entered into a
new|Project Operating and Maintenance Agreement dated as of October 15, 1999 to
proviide for the operation and maintenance of the Facility;

| WHEREAS, the Company is a party to waste disposal agreements with various
mun101pa11t1es providing for the disposal of municipal solid waste generated within the
boundaries of such municipalities at the Facility;

' WHEREAS, the Company is a party to an amended and restated electric service
contract dated as of September 16, 1994, which amends and restates an agreement dated
Decelmber 30, 1988, as amended, with Commonwealth Edison Company concerning the
sale 7 | o1 electricity produced at the Facility;

| “WEEREAS, the Issuer issued the Original 1994 Bonds for the purpose of

financing = portion of the cost of acquiring, constructing, equipping and installing the
PI‘O_]EC'L and forany other purposes permitted by the Act and the TIF Act, subject to the
prov131ons of a Montgage, Security Agreement and Indenture of Trust dated as of
September 15, 1554 (the “Original Indenture”) from the Issuer to Bank of America
Illm01s as trustee (the “Irior Trustee ™),

i WHEREAS, in 1996;-ths Issuer effected the exchange of certain of the Original
1994i Bonds for exchange bonds (the "/994 Exchange Bonds") to change the terms
thereof and in connection with such zxchange, the Issuer and the Company entered into
Amendment No. 1 ("Amendment No. 1'% and Amendment No. 2 ("Amendment No. 2") to
Fac1hty Lease Agreement, both entered inito-as of September 15, 1996;

WHEREAS, the Issuer issued its Resource Recovery Refunding Revenue Bonds,
Senes 1997 (Robbins Resource Recovery Partners; I..P. Project) (the “/997 Bonds”) to
refund its Resource Recovery Revenue Bonds, Senes 1294D and to pay the costs of
issuance thereof;

' WHEREAS, in connection with the issuance of the 1997 Bonds, the Issuer and
the Clompany entered into Amendment No. 3 ("Amendment No. 5*) i the Facility Lease
Agreement dated as of July 1, 1997,

WHEREAS, the Issuer now desires to provide for the exchangé of all of its
outst?nding bonds relating to the Project other than the 1997 Bonds; and

WHEREAS, in connection with such exchange, the Issuer and the Company will
enter|into this Agreement which amends and restates the Original Lease Agreement and
Amendment No. 1 and Amendment No. 2 with Amendment No. 3 remaining in full force
and effect without change;

| Now, THEREFORE, in consideration of the premises and other good and
valuable consideration and of the mutual benefits, covenants, and agreements herein
expressed the Issuer and the Company hereby agree as follows:

|
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¢S 19E100




' UNOFFICIAL COPY

ARTICLEI

DEFINITIONS AND INTERPRETATIONS

| Section 1.1 Definitions. Capitalized terms not otherwise defined herein shall
have|the meanings set forth in the Second Amended Indenture (as herein defined).

| “Accreted Amount” means, with respect to any Capital Appreciation Bonds, the
amount set forth (Y) in Exhibit H to the Second Amended Indenture in the case of the
Ser1e|s 1999D Bonds and (Z) in the supplemental indenture authorizing any Additional
Bonds in the case of such Additional Bonds, as the amount representing the initial public
offeriiig or exchange price thereof, plus the amount of interest that has accreted on such
Bonds, ~ompounded periodically, to the date of calculation, determined by reference to
accretlou tbles contained in or referred to in such Exhibit H in the case of the Series
1999D Boitds and in a supplemental indenture in the case of Additional Bonds. The
Accréted Ameoupic_for such Bonds as of any date not stated in such tables shall be
calculated by add’ay, to the Accreted Amount for such Bonds as of the date stated in such
tablels immediately prerwimg the date of computation a portion of the difference between
the Accreted Amount 151 such preceding date and the Accreted Amount for such Bonds
as of the date shown on sich tables immediately succeeding the date of calculation,
apportioned on the assumptior” that interest accretes during any period in equal daily
amounts on the basis of a 360-day year consisting of twelve 30-day months.

“Act” means The Industrial Prcject Revenue Bond Act, 65 ILCS 5/11-74-1 et
seq., as amended from time to time.

“Additional Bonds" means Bonds authericated and delivered pursuant to Section
2.07 of the Second Amended Indenture.

“Affiliate” with respect to any Person, mean: apy other Person directly or
indirectly controlling or controlled by, or under direct or initirzct common control with,
such Person. For purposes of this definition, the term “control” {including the correlative
mean:ings of the terms “controlled by and “under common control with “), as used with
respect to any Person, shall mean the possession, directly or indirectly; of the power to
dlrect or cause the direction of the management policies of such Person, wiisiber through
the ownershlp of voting securities or by contract or otherwise. No individval shall be
deemled to be an Affiliate of a Person solely by reason of his or her being'a director,
committee member, officer or employee of such Person.

{ “Agency Agreement” means that certain agreement by and among the South
Suburban Solid Waste Agency, the Company and the municipalities named therein.

| “Agency Guaranty Agreement” means the Agency Guaranty Agreement dated as
of September 15, 1994, from FWC to South Suburban Solid Waste Agency, pursuant to
which FWC has guaranteed the obligations of the Company under the Agency
Agreement

CHI99 3317491-2,044366.0015

¢S19£109




|
- UNOFFICIAL COPY

“Agreement” means this Amended and Partially Restated Facility Lease
Agreement dated as of the Initial Exchange Date, by and between the Issuer and the

Company, as supplemented and amended by the Supplemental Agreement, and as further
supplemented and amended from time to time.

t “Ash Disposal Agreements” means:

| (i) "AIM Bottom Ash Agreement” means the Bottom Ash Recycling
and Disposal Agreement dated as of April 23, 1998, between the Company and
American International Materials, L.L.C.; and

(i)  "AIM Fly Ash Agreement” means the Fly Ash Recycling and
Disposal Agreement dated as of April 23, 1998, between the Company and
Aurerican Intenational Materials, L.L.C..

|
|
| "Anniw! Forecast” is defined in Section 5.4 hereof,

|

| “Annual Peport” shall mean any Annual Report provided by the Company

pursuant to, and as described in, clauses (c) and (d) of the Continuing Disclosure
Covenant,

“Beneficial Owner”' is de{ined in Section 2.09 of the Second Amended Indenture.

| “Bond Counsel” means any firm of nationally recognized municipal bond
attomeys selected by the Issuer with the prior written consent of a Company
Representatlve (which consent shall not be-uureasonably withheld) and experienced in
the 1|ssuance of mumc1pal bonds and matters rliating to the exclusion of the interest
'thereion from gross income for Federal income tax rurposes.

I “Bond Fund” means the fund by that name created in Section 5.02(a)(iv) of the
Second Amended Indenture.

|

| “Bond Insurance Policy” means a municipal bond new issue insurance policy
insuring and guaranteeing the payment of the principal of and invzrest on a series of
Bonds or certain maturities thereof as may be provided in the supplmental indenture
authoirizing such series.

I “Bondholder” means the registered owner of a Bond.

|

! “Bonds” means the Series 1999A Bonds, the Series 1999B and any Additional
Bondls.

|

i “Business Day” means any day other than (i) a Saturday or Sunday or (ii) a day
on Wthh banks in any city in which the principal office of the Trustee or any Securities
Deposnory is located, are authorized or required to be closed.

I

CHI99 3317491-2.044366.0015
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| “Capital Appreciation and Income Bond” means any Bond as to which accruing
interest is not paid prior to the Interest Commencement Date specified therefor and is
compounded periodically on certain designated dates prior to the Interest Commencement
Date| specified therefor, all as provided in the supplemental indenture authorizing the
issuance of such Capital Appreciation and Income Bond.

“Capital Appreciation Bond” means any Bond the interest on which (i) shall be
compounded periodically on certain designated dates, (ii) shall be payable only at
maturity or redemption prior to maturity and (iii) shall be determined by subtracting from
the Accreted Amount the initial public offering price thereof, all as provided in the
Second Amended Indenture with respect to the Series 1999D Bonds and in the
suppiemental indenture authorizing the issuance of any other Capital Appreciation
Bonds The term Capn‘al Appreciation Bond” also includes any Capital Appreciation

and Incow Bond prior to the Interest Commencement Date specified therefor.

‘ “Cogeneraiion _Facility” means a cogeneration facility which is a Qualifying
Facility.

“Code " rieans the Internal Revenue Code of 1986, as amended.

" ,.c

“Collateral” means all o the collateral pledged and assigned to the Issuer by the
Company pursuant to Section 4.5 Yeieof.,

| “ComEd" shall mean Commonv-eaith Edison Company, an Illinois corporation,
and its successors and assigns.

“Company” means Robbins Resource Recovery Partners, L.P., a Delaware
limited partnership, and its successors and assigns.

“Company Representative” means a person at the time designated to act on behalf
of the: Company for purposes of the Second Amended Indentar: and this Agreement by a
writtén instrument furnished to the Trustee containing the specimen signature of such
person and signed on behalf of the Company by its General Partuer-The certificate may
desig%late an alternate or alternates.

|

l “Construction Fund” means the fund by that name created in Secucn 5.02(a)(i)
of the Second Amended Indenture.

| "Continuing Disclosure Covenant” means the covenant made in Section 5.36
hereof.

“CPI” or “CPI Index " means the Consumer Price Index for the Chicago - Gary -
Lake| County, Illinois/Indiana/Wisconsin, Standard Metropolitan Statistical Area,
All- Items for all Urban Consumers, 1982-1984 Base, published by the United States
Department of Labor, or, if such index is no longer published or its method of
computation is substantially modified, a substitute index published by the United States
Gove:mment or by a reputable publisher of financial or economic statistics that will fairly

-5.

|
CHI%9 3317491-2.044366.0015

¢S19E10V




UNOFFICIAL COPY

and reasonably reflect the same or substantially the same information as the discontinued
or modified index selected by the Company.

“Credit Facility” means, as to any particular series of Bonds, a letter of credit, a
line of credit, a guaranty, a standby bond purchase agreement or other credit or 11qu1d1ty
enhancement facility, other than a Bond Insurance Policy, as may be provided in the
supplemental indenture authorizing such series. The Exit Funding Agreement shall not
be cc|)n31dered a Credit Facility.

! “Current Interest Bond” means any Bond the interest on which is payable on the
Interest Payment Dates provided therefor in the supplemental indenture authorizing such
BonrJ The term “Current Interest Bond” as used throughout the Second Amended
Indentu:o also includes any Capital Appreciation and Income Bond from and after the
Inter!est “earmencement Date specified therefor.

|

| “Debi'" 0% any Person means at any date, without duplication, (i) all obligations of
suchIPerson for boriowed money, (ii) all obligations of such Person evidenced by bonds,
debentures, notes Or other similar instruments, (iii) all obligations of such Person to pay
the deferred purchase prics of property or services, (iv) all obligations under any leases of
property, real or personal, which, in accordance with GAAP, would be required to be
capltehzed on a balance sheet o1 such Person, (v) all Debt of others secured by a Lien on
any asset of such Person, whether cr.not such Debt is assumed by such Person, (vi) all
Debt! of others to the extent Guaraniezd by such Person, (vii) all obligations under letters
of credit issued for the account of such “erson, (viii) all obligations of such Person under
trade| or bankers’ acceptances and (ix) all obligations of such Person under agreements
prov1d1ng for swaps, ceiling rates, ceiling ¢nd” floor rates, contingent participation or
other hedging mechanisms with respect to the paynieat of interest.

| “Debt Service” means, for any Period, principal of, premium, if any, and interest
due a|.nd payable on the Bonds during such Period.

| “Debt Service Reserve Account” means any debl sarvice reserve account
established in the Debt Service Reserve Fund from time to time for the Bonds.

“Debt Service Reserve Account Facility” means a surety bond, letter of credit,
line of credit, insurance policy or other credit facility issued to guarantee or-assure timely
payment of principal of or interest on, or both, one or more series of Outstan{ing. Bonds
entltled to the benefits and security of a Debt Service Reserve Account, subject-only to
notlﬁcauon that there are insufficient funds for such payment in the related Debt Service
Reselrve Account. A Debt Service Reserve Account Facility shall be issued in a stated
amount which, when added to the funds deposited in the related Debt Service Reserve
Account and the stated amounts of all other Debt Service Reserve Account Facilities, will
equal 100% of the Debt Service Reserve Account Requirement for such Debt Service
Reserve Account computed on a basis which includes all Qutstanding Bonds entitled to
the benefits and security of such Debt Service Reserve Account.

|
| .
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“Debt Service Reserve Fund” means the fund by that name created in Section
5. 02(a)(v) of the Second Amended Indenture.

“Determination of Taxability” means, with respect to a series of Tax-Exempt
Bonds, a final determination (from which no right of appeal exists or the Company, or
F WC in the case of the Series 1999C Bonds and the Series 1999D Bonds, determines not
to pursue further appeal) by the Internal Revenue Service or a court of competent
jurisdiction or a determination by the Company, or FWC in the case of the Series 1999C
Bonds and the Series 1999D Bonds, based on an opinion of Bond Counsel that, as the
result of any event, the interest payable on such Tax-Exempt Bonds is includable for
federal income tax purposes in the gross income of an owner or former owner of a Tax-
Exeqm Bond of such series (other than a substantial user of the Project or related person
within tiic meaning of Section 147(a) of the Code). Interest on a Tax-Exempt Bond shali
not be deeraad to be includable in gross income for Federal income tax purposes merely
by reason’of such interest constituting a tax preference item for purposes of a Federal
al_ternatwe miiiriam tax, loss of or reduction in a related deduction or other indirect
adverse tax consequances.

| “Dissemination 4 gent” means the Trustee, acting in its capacity as Dissemination
Agent hereunder, or any successor Dissemination Agent designated in writing by the
Company, or its successors and sssigns and which has filed with the Trustee a written
acceptance of such designation.

|

| “Distribution Account” means the account by that name created in the Surplus
Fund| in Section 5.02(a)(1x)(B) of the Second Amended Indenture.

i “Easements” means all easements and rizhts, if any, required to provide the
Company access to the Project and, to the extent 1ecuired to be obtained in the name of
the Issuer such other easements and rights, if any, requirzi to provide the municipal solid
waste| water, transportation, utilities and other services at, to or from the Project
necessary for the operation and maintenance of the Project.

‘ “Eligible Successors™ means (i) with respect to the Indeperdent Engineer, such
natlonally recognized engineering firm that is mutually acceptable 1o tie Company and
the Tlrustee or (ii) with respect to the Independent Insurance Advisor,.cuzi. nationally
recognized insurance consultant that is mutually acceptable to the Companv and the
Trustee.

“Environmental Discharge” means any release of any Hazardous Materials in
v1olat10n of any applicable Environmental Law or that would create a liability under any
applicable Environmental Law.

“Environmental Law” means any Law relating to pollution or the environment,
including laws relating to noise or to emissions, discharges, releases or threatened
releas'es of Hazardous Materials into the workplace or the environment, or otherwise
relatmg to the presence of Hazardous Materials.
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|

|

|

|

|
‘ i “ERISA" means the Employee Retirement Income Security Act of 1974, as
ame1|1ded from time to time.
|

| “Estimated Average Interest Rate” means, as to any Variable Rate Bonds, (a) to
the extent any Variable Rate Bonds are Outstanding, the higher of (i) 120% of the
average rate of interest payable on such Variable Rate Bonds over the last 12 months that
any such Variable Rate Bonds have been Outstanding or (ii) 120% of the most current
actual interest rate on such Variable Rate Bonds, and (b) if no Variable Rate Bonds are
then‘Outstandmg, but are authorized to be issued by supplemental indenture, 100% of the
most recently published interest rate published in The Bond Buyer as the 30 Year Index
of 25i Revenue Bonds or a comparable index selected by the Company.

i “Event of Default” means any occurrence or event specified in and defined by
Section 7.1 hereof.

i

‘ “Event.uf Eminent Domain” means any compulsory transfer or taking or transfer
under threat of ceinpulisory transfer or taking of any material part of the Collateral by any
Governmental Auinority

i “Event of Loss” meziis an event which causes all or a portion of the Project to be
damaged, destroyed or rendez=d-unfit for normal use for any reason whatsoever.

| “Exit Funding Agreement' rieans that certain Exit Funding Agreement dated as
of October 15, 1999 between FWC an< ihe Trustee, as the same may be amended or
supplemented in accordance with its ternis.

“Exit Payments” means those paymeits to be made to the Trustee by FWC

purmilant to Section 2(a) of the Exit Funding Agreenent.

| “Facility” shall means the 1,600 (nominal) ton per day non-hazardous municipal
solid| waste refuse-derived-—fuel waste-to-energy integraied resource recovery facility
locath in and owned by the Village, and leased to the Coripany pursuant to this
Agreement.

! “Facility Site” means the approximately 16 acre site located in ‘he Village of
Robbins, Illinois, upon which the Facility is located which is more particviariyv-described
on Exhibit A to the Second Amended Indenture.

| “Fair Market Sales Value " means the value of the Project, which shall not in any
event be less than zero, that would be obtained for the sale of the ownership of the Project
in anlarm’s length transaction for cash between an informed and willing purchaser and an
informed and willing seller, neither of whom is under any compulsion to purchase or sell,
respectively.

| “Favorable Opinion of Bond Counsel” means, with respect to any action the
occurrence of which requires such an opinion, an unqualified Opinion of Counsel, which
shall|be a Bond Counsel, to the effect that such action is permitted under the Act, the

| i
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Second Amended Indenture and this Agreement and will not adversely affect the
cxclusnon from gross income of interest on the Tax-Exempt Bonds for purposes of
F ederal income taxation (subject to the inclusion of any customary exceptions).

|

: “Federal Bankruptcy Code” means Tltle 11 of the United States Code or any
othet federal bankruptcy code hereafter in effect.

i “FERC" means the Federal Energy Regulatory Commission or any agency that
succeeds to the responsibilities thereof.

|

|

| “Fiscal Year” means the period beginning January 1 and ending December 31 of
the sfie year.

|~ “#WC"” means Foster Wheeler Corporation, a New York corporation, together
with |its successors in interest and assigns.

i "FWI” ineavs Foster Wheeler Illinois, Inc., a subsidiary of FWPS, together with
its successors in intirest and assigns.

“FWM” means Foster-Wheeler Midwest, Inc., a subsidiary of FWPS, together
with its successors in interest and assigns.

“FWPS” means Foster Whecler Power Systems, Inc., a subsidiary of FWC,
together with its successors in interes: and-assigns.

| “FWR" means Foster Wheeler Rcbhins, Inc., a subsidiary of FWPS, together
with its successors in interest and assigns.

"GAAP" means generally accepted accounti®g principles in the United States of

America as in effect from time to time.
|

! 0 .
| “General Partner” means RRRP Robbins, Inc., a Deiewere corporation, and its

successors and assigns under the Partnership Agreement.
|

“Good Faith Contest” means the contest of an item if: (i) the iteta is diligently
contested in good faith by appropriate proceedings timely instituted auwd (A) adequate
reserves are established in accordance with GAAP with respect to the contestzd item and
held by or for the benefit of the Company in cash or Permitted Investments and (B)
durmg the period of such contest, the enforcement of any contested item is effectively
stayed or (ii} the failure to pay or comply with the contested item during the period of

such Good Faith Contest could not reasonably be expected to result in a Material Adverse
Effect

! “Governmental Approvals” means any authorization, consent, approval, license,
franchise, lease, ruling, permit, tariff, rate, certification, exemption, filing or registration
by or with any Governmental Authority (including, without limitation, zoning variances,
special exceptions and non-conforming uses) relating to the construction, ownership,

|
I
|
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operation or maintenance of the Project or to the execution, delivery or performance of
any Project Document.

|

i “Governmental Authority” means the federal government, any state or other
political subdivision thereof, and any entity exercising executive, legislative, judicial,
regulatory or administrative functions of or pertaining to government and any other
govemmental entity with authority over any aspect of construction or operation of the
PrOJelct

“Governmental Obligations” means (i) direct obligations of the United States for
Wthh its full faith and credit are pledged, (i) obligations of a person controlled or
supe'n 1zed by and acting as an agency or instrumentality of the United States of America,
the pay rient of which is unconditionally guaranteed as a full-faith-and-credit obligation
of the Uniied States of America, or (iii) securities or receipts evidencing ownership
1nterests iz ebligations or specified portions (such as principal or interest) of obligations
desched in (1} v {it),

‘ “Guaranty” by 2ny Person shall mean any obligatlon contingent or otherwise, of
such| Person directly ¢i indirectly guaranteeing in any manner any Debt or other
obhgatlon of any other Person and, without limiting the generality of the foregoing, any
obllgptlon direct or indirect, contingent or otherwise, of such Person (i) to purchase or
pay (or advance or supply funas for the purchase or payment of) such Debt or other
obhgatlon (whether arising by viruie of partnershlp arrangements, by agreement to
keepswell, to purchase assets, goods, bonds or services, to take-or-pay, or to maintain
financial statement conditions or otherwise) or (ii) entered into for the purpose of
assurmg in any other manner the obligee of such'Debt or other obligation of the payment
thereof or to protect such obligee against loss in respect thereof (in whole or in part),
prowded that the term “Guaranty” shall not includz {x) endorsements for collection or
deposu in the ordinary course of business, or (y) indemty or hold harmless provisions
mcluded in contracts entered into in the ordinary conree of business. The term

Guaranty or “Guaranteed” used as a verb has a correlative ir2aning.

“Hazardous Materials” means any toxic or hazardous, pollutant, emissions,
contammants chemicals, materials, wastes or substances, as any of those terms are
deﬁned from time to time in or for the purposes of any relevant Envizorimental Law,
spec1ﬁcally including, but not limited to, asbestos, polychlorinated biphe:ivis, and any
petrolleum or hydrocarbon-based products or derivatives,

|

‘ “lllinois Public Utility Act Amendment” means the amendment made by House
Bill 1523, Public Act 89-0448, to the Illinois Public Utilities Act, 220 ILCS 5/8-403.1.

! “Incremental Taxes” means all receipts, if any, arising from the ad valorem taxes
lev1ed upon taxable real property in the Project Area by any and all taxing districts or
mummpal corporations having the power to tax real property in the Project Area, which
taxes| are attributable to the increase in the then current equalized assessed valuation of
each taxable lot, block, tract or parcel of real property in the Project Area over and above

|
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the total Initial Equalized Assessed Value of each such plece of property, all as
determmed by the County Clerk of The County of Cook, Illinois, in accord with Section
8 of the TIF Act.

| “Incremental Tax Surplus Account” means the account by that name created in
the Tax Equalization Fund in Section 5.02(a)(vi)(B) of the Second Amended Indenture.

“Independent Engineer” means Burns and Roe Enterprises, Inc. or its Eligible
Successor.

“Independent Engineer’s Certificate” means a certificate of a representative of
the Independent Engineer.

“Independent Insurance Advisor’' means Marsh, Inc. or its Eligible Successor.

“Initii Zxchange " means the exchange, as of the Initial Exchange Date, of 1999
Bonclls for 1994 Bourds as provided in the Second Amended Indenture.

“Initial Exchaiigs Date” means the date that the 1999 Bonds shall be issued and
exchanged for the 1994 Bonrs; as such date is specified in the Plan,

| “Insurance and Condémsiction Proceeds Account” means the account by that
name created in the Construction Fuvad in Section 5.02(a)(i)(B) of the Second Amended
Indenture.

“Insurance Proceeds” means all arhounts and proceeds (including instruments) in
rcspect of the net proceeds of any casualty nsurance policy or title insurance policy,
except proceeds of business interruption insurance.

|

“Interest Commencement Date” means, with respect to any Capital Appreciation
and Income Bond, the date specified in the supplemeni!- indenture authorizing the
issuance of such Bond (which date must be prior to the matuiity date for such Capital
Apprec1at10n and Income Bond) after which interest accrmng on such Capital
Apprlec1at10n and Income Bond shall be payable periodically, with tte first such payment
date 'being the applicable Interest Payment Date immediately succeelding such Interest
Commencement Date.

| “Interest Payment Date” means April 15 and October 15 of each year ir*be case
of the Bonds and each other date on which interest on the Bonds shall become due and
payable by virtue of redemption or otherwise; provided, however, that Interest Payment
Date|may mean in respect of Bonds constituting Variable Rate Bonds or Optional Tender
Bonds if so provided in the supplemental indenture authorizing their issuance, such other
date or dates provided therein or permitted thereby.

“Investment Grade” means a rating in one of the four highest rating categories
(without regard to subcategories within such rating categories) by Standard & Poor’s or
Moody’s (or an equivalent rating by another nationally recognized credit rating agency of

-11-
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31m11ar standing if such entities are not in the business of rating the subject of such
ratmg)

‘ “Issuer” means the Village of Robbins, Cook County, Illinois, a municipality
duly‘organized and validly existing under the Constitution and laws of the State of
Illint;)is.

! “Issuer Documents” means the Second Amended Indenture, this Agreement, the
Supplemental Agreement, the Site Lease, the Laydown Site Lease, the Tax Agreement
and the Obligations.

|
L~ “kWh" means kilowatt hour.

|

|

|~ “Low” means any statute, law, rule, regulation, ordinance, order, code, policy or
rule of coinrion law, now or hereafter in effect, and any judicial or administrative
interpretation’ thereof by a Governmental Authority or otherwise, including any judicial

or administrative sreler, consent decree or judgment.
|

“Laydown Site” 1n<ans that tract of land owned by the Issuer and located in the
Village of Robbins adjacent o the Facility Site, which is leased to the Company pursuant
to the Laydown Site Lease.

“Laydown Site Lease” meaps the Laydown Site Lease, dated as of October 15,
1999, between the Issuer and the Compary

“Lease Payments” means rental pavrisnts required to be made by the Company
pursuant to Section 4.3(a) hereof.

|
i

“Lease Term” is defined in Section 4.2 herecf:

“Lien” means any mortgage, pledge, security inteiest, hypothecation, collateral
aSSIglnment lien (statutory or other), or preference, priority or-Gther security agreement,
preferentlal arrangement or encumbrance which has the practica effect of constituting a
secunty interest (including, without limitation, any conditional sale'o- other title retention
agreement any financing lease having substantially the same econom’c efect as any of
the foregomg, and the filing of any financing statement under the Unitorni Commercial
Code or comparable law of any jurisdiction).

“Listed Events” means any of the events listed in clause (e)(i) of the Continuing
Discl|osure Covenant.

| "Litigation Proceeds" shall have the meaning given to such term in the Second
Amc?ded Indenture.

i “Local Government Debt Reform Act” means the Local Government Debt
Reform Act, 30 ILCS 350/1 et seq., as amended and supplemented.

-12-
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|
|
|
|
1 “Maintenance Plan" is defined in Section 5.5 hereof.

! “Material Adverse Effect” means, when all material factors occurring over the
termlof the Bonds are evaluated by the Independent Engineer, a materially adverse effect
on (1) the Project (including the operation or maintenance of the Project as contemplated
by the Project Documents), (ii) the operations, results of operations or property of the
: Company, (1ii) the ability of the Company to perform its obligations under any of the
PrOJelct Documents, or the ability of the Company to obtain performance under the
Project Documents to which it is a party in accordance with the terms thereof, (iv) the
value of the Mortgaged Property, (v) the timely payment of the principal of, or premium,
if any, or interest on any of the Bonds, (vi) the availability of any material Governmental
App::ov.ﬂ as shall now or hereafter be necessary to be obtained in connection with the
operaticn_or maintenance of the Project, (vi)) compliance with any material
Governniezital Approval in whole or in part, (viii) the ability to comply with the terms of
any material-Covernmental Approval, or (ix) the financial condition of the Project.

“Maturity’ Date” means with respect to each series of Obligations, the date
specified in the Second-Amended Indenture or the supplemental indenture providing for
the isisuance of such Obiigations.

i “Moody’s” means Muody’s Investors Service, Inc., a corporation organized and
existing under the laws of the State of Delaware, its successors and assigns, and, if such
corporation shall be dissolved or liguidated or shall no longer perform the functions of a
securities rating agency, “Moody’s” skall 'be deemed to refer to any other nationally
recogmzed securities rating agency designa‘eo by the Company.

| “Mortgaged Property” means the properies (i) comprising the Project more
particularly described in subclauses (b), (c¢) and'{2). of the Granting Clauses of the
Secolnd Amended Indenture, including the properties leased to the Company under the
Site Irease the Laydown Site Lease (subject to the limitaiiors set forth in clause (e) of the
Granting Clauses to the Second Amended Indenture) and this-Agreement, (ii) mortgaged
by th'e Transfer Station Mortgage (taken as a whole), and (iii) al! properties which, under
the térms hereof, are or subsequently become subject to the lien of the Second Amended
Inderllture
“National Repository” means any Nationally Recognized Municiza! Securities
Information Repository for purposes of the Rule.

| “1994 Bonds” means the 1994 Exchange Bonds and the 1994 Non-consenting
Bonds.

i 1994 Exchange Bonds” means the Issuer’s Resource Recovery Revenue Bonds

(Robbms Resource Recovery Partners, L. P. Project), Series 1994A and Series 1994B
1ssued on October 15, 1996 to certain Owners of the Original 1994 Bonds.

-13-
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“1994 Non-consenting Bonds” means the Original 1994 Bonds that were not
1994 Exchange Bonds.

| “1999 Bonds" means, collectively, the Series 1999A Bonds, Series 1999B Bonds,
Series 1999C Bonds and Series 1999D Bonds and any Additional Bonds issued in

exchange therefor under the Indenture.
|

I “1997 Bonds " means the Issuer's Resource Recovery Refunding Revenue Bonds,
Serie;s 1997 (Robbins Resource Recovery Partners, L.P. Project) issued on July 24, 1997.
“1997 Bond Indenture” means the Indenture of Trust dated as of July 1, 1997
from!tie Village of Robbins, Cook County, Illinois to First Trust National Association.

&M Agreement” means the Project Operating and Maintenance Agreement
dated as of Uctober 15, 1999 between the Company and the Operator.

“Obligaiiorts” means the 1999 Bonds and any Additional Bonds.

' “Offer Memorancur” means the Exchange Offer Memorandum and Disclosure
Statement dated October 15, 1999 relating to the 1999 Bonds.

. “Officer’s Certificate’’  means a certificate executed by a Company
Representative.
|

“Operating Guaranty Agreeme.t” means the Operating Guaranty Agreement
dated as of October 15, 1999 by FWC for aid.in favor of the Company.

“Operations and Maintenance Fund” mear the fund by that name created in
Section 5.02(a)(iii) of the Second Amended Indentur:.

“Operator” means FWI.

“Optional Tender Bonds” means Bonds with respect to wiiich the Owners thereof
have the option to tender to the Trustee or to any agent thereof, all'or a portion of such
- Bonds for payment or purchase.

“Original Indenture” means the Mortgage, Security Agreement and [rdenture of
Trust, dated as of September 15, 1994.

"Original 1994 Bonds” means, collectively, the “Series 1994A Bonds”, “the
Senes 1994B Bonds”, “the Series 1994C Bonds” and the “Series 1994D Bonds” (as each
such term is defined in the Original Indenture) issued under the Original Indenture.

“Qutstanding” when used as of a particular time with reference to Obligations,
means all Obligations delivered under the Second Amended Indenture except:

-14-
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| (i) Obligations canceled by the Trustee or surrendered to the Trustee for

cancellation;
|

. (i1} Obligations paid or deemed to have been paid within the meaning of Section
11.01 of the Second Amended Indenture; and

(iii) Obligations in lieu of or in substitution for which replacement Obligations

shallihave been executed by the Issuer and delivered by the Trustee.

“Owner” or "Bondholder" means the registered owner of an Obligation.

| “Participating Underwriter” means a broker, dealer, or municipal securities
deaxer which acts as an underwriter in connection with a primary offering (as such term is
deﬁned « the Rule) of the 1999 Bonds or any of them.

! “Partiers” means the General Partner and the Limited Partners (as defined in the
Partr}ership Agreenaent).

i “Partnership Agieement” means the Amended and Restated Agreement of
Limited Partnership of Robbins Resource Recovery Partners, L.P. dated as of October 15,
1999I between FWR and FWI.

| “Period” means, as the coutéxt requires, a calendar year or specified portion
thereof, a Fiscal Year, fiscal quarter or specified number of fiscal quarters of the
Company.

“Permitted Encumbrances” means, a: o7 -any particular time, (i) liens for taxes,
assessments and governmental charges which are‘eiiher not yet due, are due but payable
without penalty or are the subject of a Good Faith Contest, (ii) such minor defects,
irregularities, encumbrances, utility, access and othe easements and rights of way
(inch:lding, without limitation, future rights and easements zrrated to Clark Oil Company,
Enron Liquids Pipeline Operating Limited Partnership, Wesi Sneie Pipe Line Company
and ComEd), mineral rights, restrictions and exceptions, statutory liens and clouds on
title zlis normally exist with respect to properties similar in character to the Project that
will ‘not in the aggregate materially interfere with or impair the op¢rations being
conducted at the Project (or, if no operations are being conducted there at.{b< operations
for wh:ch the Project was designed or last modified) or that will not in tlie aggregate
result in a Material Adverse Effect, or which are under contract to be removed «r «ltered
in the normal course of constructing the Project, (iii) the Site Lease, the Laydown Site
Lease the Transfer Station Mortgage, this Agreement and the Second Amended
Indenture (iv) any mechanic’s, laborer’s, materialmen’s, suppliers, vendors, construction
or other like liens or rights arising in the ordinary course of business or incident to the
construction or improvement of any property in respect of obligations which are not yet
due or which are the subject of a Good Faith Contest, (v) any exceptions to title-which are
contained in the title policy or leasehold insurance policy delivered to the Trustee, (vi) all
deposits or pledges to secure: statutory obligations or appeals; releases of attachments,
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|

stays of execution or injunctions; performance of bids, tenders, contracts (other than for
the repayment of borrowed money), permits or leases; or for purposes of like general
nature in the ordinary course of business; (vii) liens in connection with workers’
compensatlon unemployment insurance or other social security or pension obligations,
and (vm) legal or equitable encumbrances deemed to exist by reason of the existence of
any lltlgauon or other legal proceeding if the same is the subject of a Good Faith Contest
(excludmg any attachment prior to judgment, judgment lien or attachment in aid of
executlon on a judgment). For purposes of this definition of Permitted Encumbrances,

Good Faith Contest” means the contest of an item if: (i) the item is diligently contested
in good faith by appropriate proceedings timely instituted and (A) adequate reserves are
established in accordance with GAAP with respect to the contested item and held by or
for e ‘benefit of the Company in cash or Permitted Investments and (B) during the
period.of such contest, the enforcement of any contested item is effectively stayed; or (ii)
the failureiz-pay or comply with the contested item during the period of such Good Faith
Contest couiu act reasonably be expected to result in a Material Adverse Effect.

“Permitted 'rvestments"” shall mean any of the following:

|
|
|
I
| (1)  Goverrunental Obligations;
|

(2) direct obligutions of, obligations guaranteed by, and any other
obligations the interest on ‘which is excluded from income for federal income tax
purposes issued by any state ¢ the United States, the District of Columbia or the
Commonwealth of Puerto Rico, «iny possession or territory of the United States of
America or any political subdivisios, 2gency, authority or instrumentality of any
of the foregoing, which are rated at(least A or the equivalent by Standard &
Poor’s or Moody’s;

(3) commercial paper issued by any corporation with assets exceeding
$500,000,000, which is rated at least A-1 or the eguivalent by Standard & Poor’s
or Moody’s, provided that (A) such obligations matuze not later than 180 days
from the date of purchase, (B) such purchases do ot 2xceed 10% of the
outstanding obligations of such corporation, and (C) no morsthian one-third of the
moneys being invested may be invested in such obligations,

| (4) money market mutual funds (including those offered by the Trustee or
an Affiliate of the Trustee) registered under the Investment Company st of 1940
having a portfolio consisting of the securities described in paragraph (1) above or
agreements to repurchase such obligations;

(5)  repurchase agreements of government securities having the meaning
set out in the Government Securities Act of 1986 (P.L. 99-571) (subject to the
provisions of said Government Securities Act and the regulations issued
thereunder, and subject further to the condition that in the case of repurchase
agreements of other than Governmental Obligations, the underlying security
which is the subject of the repurchase agreement is rated at least “A” or the
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| equivalent by Standard & Poor’s or Moody’s) made with banking institutions and
trust companies authorized to do business in the State of Illinois, provided any
| such banking institution or trust company must be rated at least “A” or the
| equivalent by Standard & Poor’s or Moody’s (unless such securities are registered
or inscribed in the Issuer’s name) or other repurchase agreements which satisfy
the provisions of the Public Funds Investment Act (30 ILCS 235/0.01 ef seq., as
supplemented and amended);

(6) (A) interest-bearing savings accounts, interest-bearing certificates of
deposit or interest-bearing time deposits or any other investments constituting
direct obligations of any bank as defined by the Illinois Banking Act (205 ILCS
5/1 et seq.), provided that such bank is insured by the Federal Deposit Insurance
| Corporation (“FDIC”) and is rated at least “A” or the equivalent by Standard &
Focr’s or Moody’s, or (B) investments in the shares or other forms of securities
legally issuable by savings banks or savings and loan associations incorporated
under ihe irws of the State, or any other state or under the laws of the United
States, the shares or investment certificates of which are insured by the FDIC or
(C) in the dividend-bearing share accounts, share certificate accounts or class of
share accounts oI« credit union chartered under the laws of the State or the laws
of the United Stater, with its principal office located within the State and the
accounts of which are insured by applicable law, to the extent permitted by the
Public Funds Investment ‘Acc provided that the amount of all such deposits not
collateralized or insured by ar. agency of the federal government shall not exceed
75% of the capital stock and surplus of such bank, 75% of the net worth of such
savings bank or savings and loan dssociation, or 50% of the unimpaired capital
| and surplus of such credit union, as th¢ e4s= may be; and

(7)  any other investment permitted by Law; provided that such investment
or the issuer thereof is rated at least “A” or the ‘quivalent by Standard & Poor’s
or Moody’s, and upon delivery of an opinion ot Busrd Counsel to the Company
and the Trustee to the effect that such investment is peritted by Law.

| Each of the Permitted Investments described in clause (5).above shall contain a

provilsion for (A) the unwinding of such investment within three Businzss Days after the
long term or short term debt rating of the bank or other financial instituticii. as the case
may be, providing such investment falls below A or the equivalent by Standaic-& Poor’s
or Moody s or after such entity defaults on the payment of any of its obligatioiis 0 or on
behalf of the Company, unless such investment is collateralized with Governmental
Obhgatlons in an amount equal to at least 102% of the face amount of such investments
or such rating is reinstated on or prior to such unwind date; and (B) the transfer of any
secunty or collateral delivered pursuant to such Permitted Investment to the Trustee, or
the holdlng of such securities or collateral in trust for its account, as titleholder, or the
holdllng of such securities or collateral in a segregated account by a bank, trust company
or national banking association having a capital stock and surplus of more than
$50, 000 000. Each of such Permitted Investments shall also be accompanied by an
Oplmon of Counsel, addressed to the Issuer, the Trustee and the Company and subject to
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suchiexceptions as shall be acceptable to such parties, to the effect that the Trustee has a
first perfected security interest or an ownership interest in such security or collateral,
|

‘ In making or directing investment of moneys in Permitted Investments which
constxtute (x) certificates of deposit of banks or savings and loan associations or (y) GICs
(as defined in the Tax Agreement), the Company shall (and, to the extent the Trustee has
inveétment discretion, the Trustee shall) comply with the provisions of Treas. Reg. Sec.
1.148-5(d)(6)(ii) in the case of certificates of deposit and Treas. Reg. Sec. 1.148-
5(d)(|6)(iii) in the case of GICs, or successor provisions, if applicable.

i “Permitted Liens” means Liens permitted pursuant to Section 5.15 hereof.

| “““Person” means any individual, sole proprictorship, corporation, partnership,
joint‘ve'ttvre, limited liability company, trust, unincorporated association, institution,
Governmeiita. Authority or any other entity.

I

“Plan” mzans the prepackaged plan of reorganization relating to the Project and
the Inmal Exchange and proposed by the Company, FWR and FWI, as confirmed by a
federal Bankruptcy Court,

“Pledges of Partnershir. Interests” means the separate Pledges of Partnership
Interests each dated as of Septpinber 15, 1994, and each affirmed as of the Initial
Exchange Date, from FWR, as geue:2! and limited partner, and FWI, as limited partner,
to the Issuer, in which each of the pledgeis pledges its ownership interest in the Company
to the Issuer, as further security for the-obligations of the Company hereunder and all
substlantlally similar pledges that may be miade from time to time by a Partner of the
Company to the Issuer.

“Power Purchase Agreement” means the Awmended and Restated Electric Service
Contract between the Company and ComEd dated as of September 16, 1994, concerning
the sale of electricity produced at the Facility, which contract has been further amended
by the parties as follows:

(i) Rate 18 Standby Electric Service Contrac. Addendum dated
January 8, 1997,

(i)  Addendum dated as of April 1, 1988;
(iv)  Addendum 2 dated as of January 1, 1999; and

(v)  Addendum 3 dated as of May 26, 1999 and effective as of January
1, 2000, as the same may be further amended or supplemented in accordance with
its terms.

“Principal” or "principal” means (i) with respect to any Capital Appreciation
Bond, the Accreted Amount thereof (the difference between the stated amount to be paid
at maturity and the Accreted Amount being deemed unearned interest) except as used in
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the Second Amended Indenture in connection with the authorization and issuance of
Bonds in which case “principal” means the initial public offering price of a Capital
Apprec1at10n Bond (the difference between the Accreted Amount and the initial public
offenng price being deemed interest) and (ii) with respect to the pnncnpal amount of any
Current Interest Bond, the principal amount of such Bond payable in satisfaction of a
Smkllng Fund Installment, if applicable, or at maturity. .

|
| “Project” means, collectively, the Facility together with associated materials,
anc1llary structures and related contractual and property interests and the Site.

“Project Agreements” means the Power Purchase Agreement, the O&M
Agrezment, the Operating Guaranty Agreement, the Waste Disposal Agreements, the Site
Lease, tie Laydown Site Lease, this Agreement, the Supplemental Agreement, the
Services Contract, the Services Guaranty Agreement, the Ash Disposal Agreements, the
Agency Agreement, the operating and maintenance agreement for the Transfer Station
and all other exising contracts entered into by the Company and all additional contracts
to which the Compaav is a party, relating to the Project or the Transfer Station.

“Project Area’ nicans the Robbins Redevelopment Project Area, which is legally
and commonly described or Exhibit B attached hereto, as heretofore established by the
Issuer by Ordinance No. 8-30-344, adopted by the Issuer on August 30, 1994,

“Project Costs” means ali costs properly chargeable to the acquisition,
constructlon installation, equipping, mpl ovement, renovation or restoration of the
Pro;e‘ct or to its financing, including, wiibout limitation, any costs permitted under the
Act

! “Project Documents” means each of tlie/ Project Agreements, the Second
Amended Indenture, the Obligations, the Tax Agreement.aud the Security Documents.

‘ “Project Participants " means the Company, ComEd ihe Operator and FWC,
| “Project Purchase Price” is defined in Section 8.1 hereof.
|

“Prudent Engineering and Operating Practices” means the pract.ces, methods
and acts generally engaged in or adopted by the electric utility industry that'at 3 particular
time for electrical generating facilities of similar design and construction as ‘the Facility,
in the exercise of reasonable judgment in light of the facts known or that reascnably
shoulld have been known at the time a decision was made, would have been expected to
accomphsh the desired result in a manner consistent with law, regulation, reliability,
safety, environmental protection, economy and expedition.

i “PURPA” means the Public Utlhty Regulatory Policies Act of 1978 and any
amendments thereto or successor provisions.

|
|
|
!
|
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|

| “OSWEF” means a “qualifted solid waste energy facility” within the meaning of
the Illinois Public Utilities Act, 220 ILCS 5/8-403.1, or any successor or similar
legislation, as the same may be amended or enacted from time to time.

i “OSWEF Rate” means a rate payable for electricity purchased by a public utility
from]a QSWEF which is equivalent to the electricity rate payable by the Issuer to such
publi:c utility for purchases of electricity by the Issuer from such public utility.

| “Qualifying Facility” means the definition of such term (i) in the regulations
promulgated by FERC pursuant to PURPA and set forth at 18 C.F.R. Section 292; and
(it) il} any orders, rules, and/or regulations of FERC applicable to Qualifying Facilities.

| ““Rebate Fund” means the fund by that name created in Section 5.02(a)(x) of the
Secox|1d /Amanded Indenture.

| “Redemjtion Date” or “redemption date” means, with respect to each series of
Obligations, the date: fixed for redemption of such Obligations subject to redemption in
any I:mtice of redcinption given in accordance with the terms of the Second Amended
Indenture.

|
i “Redemption Fund” me=ns the fund by that name created in Section 5.02(a)(vii)
of the Second Amended Indentuzé

' “Redemption Price” means, with iespect to Current Interest Bonds, an amount
cquall to the principal of and premiun.,.if-any, and accrued interest, if any, on the
Obligations to be paid on the Redemption Darz and with respect to Capital Appreciation

Bondls, an amount equal to their Accreted Valuc zad premium, if any.
|

| “Release”, when used in connection with anv-.Environmental Discharge or
Hazardous Materials, means and includes any release, spill, emission, leaking, pumping,
mjectlon deposit, disposal, discharge, dispersal, leaching or migration, where such
release is either regulated by applicable Environmental Law o raay serve as a basis for
liability of the Company, the Issuer or the Trustee under any applizable Environmental
Law. :

“Repositories” shall mean each National Repository and each State'R<pository.

“Requirement of Law " means, as to any Person, any Law applicable to or bnding
upon such Person or any of its properties or to which such Person or any of its properties
is subject, and, as to the Company or the Project, any Law applicable to or binding on the
Proje:ct or any of its properties or to which the Project or any of its properties is subject,
incluclling, without limitation, relevant Environmental Laws, restrictive land use
covenants and zoning, use and building codes, laws, regulations and ordinances. -

! “Revenue Fund” means the fund of that name created in Section 5.02(a)(ii) of the
Second Amended Indenture.
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“Revenues” means (a) all revenues, income, rents and receipts derived or to be
derrved by the Company from or attributable to the lease and/or operations of the Project,
mcludmg all revenues and damage payments attributable to the Project or to be received
by the Company under the Project Agreements (b) the proceeds of any public liability
msurance automobile liability insurance, insurance covering a loss due to an interruption
in the operatlon of any portion of the Project (including business 1nterrupt1on and use and
occupancy insurance or any other insurance except as provided in clause (X) below; and
(c) any other moneys, revenues or receipts which are specifically included in such
definition by the terms of any supplemental indenture. Revenues shall not include (W)
payments to the Company from the Operations and Maintenance Fund, the Construction
Fund! and the Surplus Fund; (X) proceeds of the sale of any Bonds; (Y) casualty
insuzance proceeds (or the proceeds of any insurance policy maintained for the repair or
replacerient of any portion of the Project); or (Z) payments of moneys under any Bond
Insuranc f‘lcy, Credit Facility or Debt Service Reserve Account Facility. Neither Exit
Payments nei Latigation Proceeds are Revenues.

i “Rule” mezps Rule 15¢2-12(b)(5) adopted by the Securities and Exchange
Commission under the Szcurities Exchange Act of 1934, as the same may be amended
from time to time.

|

: “Second Amended Ind:niure” means the Amended and Restated Mortgage,
Security Agreement and Indenture o Trust, originally dated as of September 15, 1994, as
amended and restated as of the Initial Exchange Date, from the Issuer to the Trustee, as it
may ibe further supplemented or amend:d 1:om time to time pursuant to the provisions
thereof.

“Security” means any shares, stock, Uonds, debentures, notes, evidences of

indebtedness or any other instruments commonly kiown as “securities”.
|

l “Securities Depos:tory means DTC, or its nominee-and its successors appointed
by thle Company in accordance with the provisions of Section 2.09 of the Second
Amended Indenture.

|

| “Security Documents” means, collectively, the Second Amended Indenture, this
Agreement the Supplemental Agreement, the Pledge of Partnershin-J:ierests, the
Transfer Station Mortgage and any financing statements relating thereto.

‘ “Series 19994 Bonds" means the Issuer’s Mandatorily Exchangeable Pesource
Recovery Revenue Bonds (Robbins Resource Recovery Partners, L.P. Project) Series
1999A issued in the Initial Exchange to Owners of the 1994 Bonds; prowded however,
that followrng the issuance of the Additional Bonds pursuant to the provisions of Section
2. 07(d) of the Second Amended Indenture, Seties 1999A Bonds means such Additional
Bonds.

“Series 19998 Bonds" means the Issuer’s Mandatorily Exchangeable Resource
Recovery Revenue Bonds (Robbins Resource Recovery Partners, L.P. Project) Series
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1999'B issued in the Initial Exchange to Owners of the 1994 Bonds; provided, however,
that followmg the issuance of the Additional Bonds pursuant to the provisions of Section
2. 07(d) of the Second Amended Indenture, Series 1999B Bonds means such Additional
Bonclls

|

i “Series 1999C Bonds” means the Issuer’s Resource Recovery Revenue Bonds
{Robbins Resource Recovery Partners, L.P. Project) Series 1999C issued in the Initial
Exchiange to Owners of the 1994 Bonds.

“Series 1999D Bonds” means the Issuer’'s Mandatorily Exchangeable Resource
Recovery Revenue Bonds (Robbins Resource Recovery Partners, L.P. Project) Series
199970 issued in the Initial Exchange to the Owners of the 1994 Bonds.

i
! “Sevice Provider” means FWIL
|
]

“Services Contract” means the Services Agreement dated as of October 15, 1999
by and between the Service Provider and the Company, as the same may be
supplemented and-amended in accordance with its terms.

“Services Guaranty /igreement” means the Services Guaranty Agreement dated
as of October 15, 1999, by F'WC for and in favor of the Company.

“Sinking Fund Installmen:” zoeans (i) with respect to the Series 1999A Bonds,
each |principal amount of Series 1999A-Tonds scheduled to be redeemed pursuant to
Section 4.08 of the Second Amended indenture, (ii) with respect to the Series 1999B
Bonds, each principal amount of Series 199253 Bonds scheduled to be redeemed pursuant
to Selctlon 4.08(b) of the Second Amended Indeintire and (iii) with respect to any other
series of Bonds, each principal amount of Bonds scheduled to be redeemed through
smknllg fund redemption provisions by the appiication-of amounts on deposit in a
de51gnated Sinking Fund Installment Subaccount to be estrblished pursuant to Section
5.02 of the Second Amended Indenture.

‘ “Site” means, collectively, the Facility Site, the Laydown Sitz and the Easements.

| "“Site Lease” means the Facility Site Lease and Host Benefits Agrerment dated as
of September 15, 1994 and amended as of October 15, 1999, as affirmed by t'ic Company
as of the Initial Exchange Date, between the Issuer and the Company, as the sain¢ may be
suppl|emented or amended in accordance with its terms.

“Site Lease Environmental Guaranty Agreement” means the Site Lease
Environmental Guaranty Agreement dated as of September 15, 1994, as affirmed by
FWC as of the Initial Exchange Date, from FWC to the Issuer, as the same may be
suppl|emented or amended in accordance with its terms.

| “Solid Waste Project” means that portion of the Project financed with Tax-
Exelrllpt Bonds.

|
i
|
|
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“Special Tax Allocation Account” means the account by that name created in the
Tax ]iEqualization Fund in Section 5.02(a)}(vi)(A) of the Second Amended Indenture.

“Standard & Poor’s” means Standard & Poor’s Ratings Group, a division of
Mchaw~Hill Inc., its successors and assigns, and, if such group shall be dissolved or
liquidated or shall no longer perform the functions of a securities rating agency,
“Standard & Poor’s” shall be deemed to refer to any other nationally recognized
securities rating agency designated by the Company.

| “State” means the State of [llinois.

|
|\ "State Repository” means any public or private repository or entity designated by
the State as a state repository for the purpose of the Rule and recognized as such by the

Securities 2nd Exchange Commission.

; “Subord.rated Debt” means, except as described in clause (iii) below, unsecured
mdebtedness issusd by the Company for purposes of funding or operating the Project (i)
that i 1|s in all respects fully subordinated to the Company’s obligations under the Project
Agreements (11) pursuar: 2o which the holder of such indebtedness shall have no right to
exermse remedies under the me.‘ruments or agreements evidencing such indebtedness, or
as otherw1se permitted by law, to enforce repayment of such indebtedness for as long as
any Obllgatmns are Outstandmg, and (ii1) that shall be payable solely from and may be
secured by a pledge of the rights 5 the Company in and to amounts released to the
Company from the Surplus Fund in accoidance with the Second Amended Indenture.

l “Supplemental Agreement” means-th¢ Amendment No. 3 to Facility Lease
Agreement dated as of July 1, 1997, by and betwen the Issuer and the Company, as from
time to time supplemented and amended.

|

“Surplus Fund” means the fund by that name createdin Section 5.02(a)(ix) of the
Second Amended Indenture.

‘ “Tax Agreement” means the Tax Compliance Agreement dated the Initial
Exchange Date, among the Issuer, the Company and the Trusteeielating to the 1999
Bonds as amended from time to time, and any similar agreement entzrex into by such
pameTs in connection with the issuance of other series of Tax-Exempt Bonds

“Tax-Exempt Bonds” means the 1999 Bonds and Additional Bonds of tae Issuer
delivered under the Second Amended Indenture, if in connection with such delivery there
was delivered to the Trustee an opinion of Bond Counsel to the effect that the interest on
such |Additional Bonds is not included in the gross income of the Owners of such
Additional Bonds for purposes of Federal income taxation.

“Third Party Engineer” is defined in Section 9.8 hereof.

| "Third Party Engineer Dispute Resolution” means the procedure set forth in
Sectiion 9.8 hereof.
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|
i “TIF Act” means the Tax Increment Allocation Redevelopment Act, 65 ILCS
511 1,74 4-1 et seq., as amended from time to time.

| o :
| “Transfer” means a sale, transfer, assignment, hypothecation, pledge or other

disposition and, when used as a verb, shall have a correlative meaning.

| “Transfer Station” means the waste transfer station located in the Village of
Forest View, Illinois and owned by FWM.

“Transfer Station Mortgage” means the mortgage from FWM granting a
mortgage on the Transfer Station and the site thereof and a security interest in the
equir:tient located thereon.

“Irust Estate” is defined in the Granting Clauses of the Second Amended
Indenture.

“Trustee”’ mwans SunTrust Bank, Central Florida, National Association, or any
other bank or trust'company duly incorporated and existing under and by virtue of the
laws :of any state or of the Mnited States of America, which may be substituted in its place
as provided in Section 8.02 ol ihe Second Amended Indenture.

I “Uncontrollable Circumsizinces” shall have the meaning ascribed to it in the
O&Nll Agreement. s

“Uniform Commercial Code” or_“t/CC” shall mean the Uniform Commercial
Code as in effect from time to time in the Siate of Illinois.

“Variable Rate Bonds” means any Bords the interest rate on which is not
establlshed at the time of issuance thereof at a sing.c numerical rate for the entire term
thereof

“Waste Disposal Agreements” means each and every particular waste disposal
agreement entered into between the Company and a municipality. which provides for the
dehvery of waste to the Facility.

Section 1.2 Interpretations. In this Agreement, unless the context otherwise
requlres any reference herein to a contract or agreement shall also refer to ‘surli contract
or agreement as duly amended, supplemented, modified or replaced in accordaice with
its terms the terms hereof and pursuant to the terms of the Second Amended Indenture, if
appheable

! ARTICLEII

REPRESENTATIONS AND WARRANTIES OF THE ISSUER

The Issuer represents and warrants as follows:
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(a) Organization, Power & Status of the Issuer. The Issuer (1) is a municipality
duly orgamzed and validly existing under the Constitution and laws of the State, (2) has
full power and authority to enter into the transactions contemplated by the Issuer
Documents and to carry out its obligations under the Issuer Documents, including the
1ssua|nee of the Obligations, (3) is not in violation of any provisions of any Laws or any
agreement or instrument to which the Issuer is a party or by which it is bound that could
reasolnably be expected to result in a Material Adverse Effect and (4) by proper corporate
action has duly authorized the execution and delivery of the Issuer Documents.

(b) Exemption from Taxes. Under existing statutes and decisions, no taxes on
incorlne or profits are imposed on the Issuer.

e) No Conflicts; Laws and Contracts; No Default. (i) Neither the execution,
delivery an? performance by the Issuer of this Agreement and the other Issuer
Doculmen*a nor the consummation of any of the transactions contemplated hereby or
thereby nor perfozinance of or compliance with the terms and conditions hereof or thereof
by the Issuer (A) Coatravenes any Requirement of Law applicable to the Issuer or any of
the Trust Estate which zentravention could reasonably be expected to result in a Material
Adverse Effect, (B) constiiutes a default under or results in the violation of the provisions
of arlly Issuer Documents ‘hat' could reasonably be expected to result in a Material
Adverse Effect or (C) results /in) the creation or imposition of any Liens (other than
Permlltted Encumbrances) on any of the Trust Estate, or (D) results in the acceleration of
any (I)bligation.

| (d) Authorization; Execution and Deiivery, Enforceability. Each of the Issuer
Documents has been duly authorized, execvied and delivered by the Issuer and each
constitutes the legal, valid and binding obligatior of the Issuer enforceable against the
Issuer in accordance with its terms, except as enforceability may be limited by laws
related to bankruptcy, insolvency or other similar lawy affecting creditors’ rights
generally and by the availability of equitable remedies.

| (e} Litigation. Except as disclosed in the Offer Meimorandum, there is no
litigation or proceeding pending, or to the knowledge of the Issuer threatened, against the
Issuet or to the knowledge of the Issuer affecting it, which would adversely affect the
. vahdlty or enforceability of the Issuer Documents, or the ability of the Issvét.to comply
with jits obligations under the Issuer Documents, or the transactions <ritemplated
thereby.

(f) Conflicts of Interest. No trustee, officer or official of the Issuer has any
interest (financial, employment or other) in the Company, any of its Partners or the
Project Participants or the transactions contemplated by the Issuer Documents.

(g) Application of Proceeds. The Issuer will apply the proceeds from the sale of
the Obligations as specified in the Second Amended Indenture and this Agreement.
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| (h) Classification of Project. The Project constitutes and will constitute an
mdustnal project”, within the meaning of the Act, and a “redevelopment project”, within
the meaning of the TIF Act, and is located wholly within the Village of Robbins, Ilinois.
The Project Area has not been subject to growth and development through investment by
private enterprise, and redevelopment could not be reasonably anticipated to occur in the
Project Area without the designation of the Project Area and the acquisition and
constlruction of the Project through the issuance of the Series 1994A Bonds.

. (1) Public Purposes. The financing of a portion of the cost of the Project will
further the public purposes of the Act and the TIF Act, including, but not limited to
creatmg additional employment and eliminating blight conditions in the Village of
Rob‘ g, Cook County, Illinois.

| () Litle to Facility Site. The Issuer has acquired good and marketable tide to the
Facility Siie,subject only to Permitted Encumbrances.

! .

i (k) Financia! Statements.  The Issuer’s audited general purpose financial
statement as and for the fiscal year ended April 30, 1998, is a fair presentation of the
ﬁnanmal position of the fssuer as of the date indicated and the results of its operations
and changes in its fund balarices for the periods specified. Since April 30, 1998, there has
been‘no material adverse change)in the condition, financial or otherwise, of the Issuer
from [that set forth in the audited (nanrcial statements as of and for the period ended that
date;'and the Issuer has not since Apri 30, 1998, incurred any material liabilities, directly

or indirectly, except in the ordinary course of its operations.
|

(D Information Furnished Bond Course’. The written information provided by
the Issuer to Bond Counsel for inclusion in the Freject Certificate and Tax Agreement is
true and correct in all material respects. The Issucr acknowledges that Bond Counsel is
relylﬁg on the Tax Agreement in 1ssu1ng its opinion /it respect to the Bonds. The
Issuer is acting as a “conduit issuer,” within the meaning of the Treasury Regulations,
with respect to these Bonds and it is understood that the expestations of the Issuer set
forth |in the Tax Agreement are based upon the facts and circuiistances known to the
Issuer and upon the representations of the Company set forth there.n and not upon any
1ndependent investigation by the Issuer.

ARTICLE III

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company represents and warrants as follows:

| (a) Organization, Power and Status of the Company. The Company (i) is a

limited partnership duly formed, validly existing and in good standing under the laws of
the S:tate of Delaware and (ii) is duly authorized to do business in the State and, to the
extent necessary, in each other jurisdiction where the character of its properties or the
nature of its activities makes such qualification necessary. The Company has not engaged
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in aiy business or activity other than in connection with the development, acquisition,
constructlon leasing, operation and financing of the Project and activities in connection
w1th|the acquisition and operation of the Transfer Station all as contemplated by the
Project Documents or the Plan to which the Company is a party. The Company has all
requisite power and authority to lease and operate the property it purports to lease and to
carry on its business as now being conducted and as proposed to be conducted in respect
of the Project and the Transfer Station. The Company has not created, or suffered to

exist, any interest, except for Permitted Encumbrances, in favor of any Person (other than

the Iésuer and the Company) in the Facility Site or the Laydown Site.
‘ | .

| : (b) Authorization, Enforceability; Execution and Delivery. (i) The Company has
all p¢ cessary power and authority to execute, deliver and perform under this Agreement

and eam other existing Project Document to which it is a party.

) All action on the part of the Company that is required for the
authorization, execution, delivery and performance of this Agreement and each
other Projeci Document to which the Company is a party has been duly and
effectively taken; and the execution, delivery and performance of this Agreement
and each such oiiier Project Document does not require the approval or consent of
any holder or truste¢ of any Debt or other obligations of the Company which has
not been obtained.

(i)  Each of this Aj,reement and each other Project Document to which
the Company is a party has beea duly executed and delivered by the Company.
Each of this Agreement and each ofiier Project Document to which the Company
is a party constitutes a legal, valid and binding obligation of the Company
enforceable against it in accordance witli.the terms thereof, except as such
| enforceability (A) may be limited by" applicable bankruptcy, insolvency,
reorganization, moratorium and other similar laws affecting the enforcement of
creditors’ rights and remedies generally and (B) 1s-suniect to general principles of
equity (regardless of whether enforceability is cownsidered in a proceeding in
equity or at law).

(c) No Conflicts; Laws and Contracts; No Defaulr.

| () Neither the execution, delivery and performance by 2ncz Company
of this Agreement nor of each other Project Document to which the Cémnany is a
party nor the consummation of any of the transactions contemplated hereby or
thereby nor performance of or compliance with the terms and conditions hereof or
thereof by the Company (A) contravenes any Requirement of Law applicable to
the Company or any of the Collateral which contravention could reasonably be
expected to result in a Material Adverse Effect, (B) constitutes a default under or
results in the violation of the provisions. of the Partnership Agreement or of any
other Project Documents that could reasonably be expected to result in a Material
Adverse Effect or (C) results in the creation or imposition of any Liens (other than

28192109
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Permitted Liens) on any of the Collateral under, or results in the acceleration of
any obligation.

|

‘ (i)  The Company, the Project and the Transfer Station are in
| compliance with and not in default under any and all Requirements of Law
'\ applicable to the Company, the Project or the Transfer Station, as applicable, and
‘ all terms and provisions of all Project Documents to which the Company is a
i party, unless such noncompliance or such default could not reasonably be
| expected to result in a Material Adverse Effect.
|

!

|

(i) The Company has not given or received any notice of default
mder any executed Project Agreement, and each executed Project Agreement, to
tae best of the Company’s knowledge, is in full force and effect.

(d)'Governmental Approvals. To the knowledge of the Company, upon the
performance ot reasonable diligence in connection therewith, all material Governmental
Approvals which.ar: required to be obtained in the name of the Company in connection
with (i) the constructior, operation and maintenance of the Project (including the sale and
delivery of electricity -upder the Power Purchase Agreement) and (ii) the execution,
dehvlery and performance by the Company of the Project Documents are set forth in
Schedu]e I hereto. To the kuowledge of the Company, upon the performance of
reasonable diligence in connection’ therewith, all Governmental Approvals which are
requlred to be obtained in the name T any of the Project Participants in connection with
the matters described in clauses (i) and (i) of the preceding sentence, are set forth in
Schedule II hereto, except for those Govirnmental Approvals the failure of which to
obtaln could not reasonably be expected to have 4« Material Adverse Effect.

To the knowledge of the Company, upon the performance of reasonable diligence
in connection therewith, each of the Governmental Approvals set forth in Schedule I and
in Schedule IT hereto, has been duly obtained or made, wasvalidly issued on the basis of
an apphcatlon and submission in respect thereof which was complete and accurate in all
mateflal respects, and is in full force and effect.

| The Company, and to the knowledge of the Company upon thé performance of
reasonable diligence in connection therewith, each Project Participant iz'3:i rompliance
with all Governmental Approvals listed in Schedules I and II hereto, respeciively, unless
such noncomphance could not reasonably be expected to have a Material Adverse Effect.

|

I The representations of the Company in this subsection (d) regarding
Governmental Approvals that have been or should have been obtained by ComEd are

madé only as to the actual knowledge, without inquiry, of the Company.

(e) Litigation. Other than as described in the Offer Memorandum, there are no
actions, suits or proceedings at law or in equity or by or before any Governmental
Authonty now pending against the Company or to the best of the Company’s knowledge,
threatened against the Company or pending or threatened against any Project Participant
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(othu':r than ComEd as to which no representation is given) or any property or other assets
or nghts of the Company or any Project Participant (other than ComEd as to which no
representatlon is given) with respect to this Agreement or any other Project Document,
the Pro_]ect or the Transfer Station that could reasonably be expected to result in a
Material Adverse Effect.

(f) Cogeneration Facility Status; Other Ulility Regulation.

M The Project has satisfied the requirements for a Qualifying Facility.
Accordingly, and except as set forth in 18 C.F.R. 292,601 and 18 C.F.R. 292.602,
the Company is not and will not be deemed by any Govermnmental Authority
having jurisdiction to be subject to financial, organizational or rate regulation as
| _un “electric utility”, “electric corporatlon” “electrical company”, “public utility”,
“prolic utility holding company” or any similar entity under any existing Law.

&L

(1} Neither the Trustee, the Issuer, nor any Owner will, solely by
reason of (A) the construction, leasing, operation and maintenance of the Project
or the Trausfer Station by the Company, (B) purchase and ownership of the
Obligations or-{{’; any other transaction contemplated by this Agreement be
deemed by any Goveramental Authority having jurisdiction to be subject to
financial, organizativnzi-or rate regulation as an “electric utility”, “electric
corporation”, “electrical ‘company”, “public utility”, “public utility holding
company” or any similar entity under any existing Law.

(g) Collateral.

(i) The Company has valid ivasehold rights or good title to the
Collateral purported to be covered by the S:curity Documents to which it is a
party, subject only to Permitted Liens ana 1s lawfully possessed of a valid and
. subsisting grant for a term in and of the Easeiments, subject only to Permitted
Liens.

' (i)  With respect to the personal property forming a part of the
Collateral, all filings, recordings, registrations and other actions hove been made,
| obtained and taken in all relevant jurisdictions that are neces:ary to create and
perfect the Liens in favor of the Issuer in all right, title, estate and iuterest of the
Company in the Collateral covered thereby subject to no prior, equal or junior
Liens other than Permitted Liens.

(1)) To the best knowledge of the Company after due inquiry, the
Company has obtained and holds in full force and effect, or has the right to
obtain, all patents, trademarks, copyrights and other such rights or adequate
licenses therein, free from restrictions which could reasonably be expected to
result in a Material Adverse Effect, which are necessary for the leasing,
| construction, operation and maintenance of the Project or the Transfer Station.
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(h) Taxes. The Company has filed, or caused to be filed, all tax and information
retums that are required to have been filed by it in any jurisdiction, and has paid all taxes
shown to be due and payable on such returns and all other taxes and assessments payable
by 1t to the extent the same have become due and payable, except to the extent there is a
Goocll Faith Contest thereof by the Company.

(i) Environmental Matters.

() To the best knowledge of the Company, after due inquiry, the Site
and the real property upon which the Transfer Station operations are undertaken
do not contain any Hazardous Materials or underground storage tanks that, under
any Environmental Law currently in effect, (A) could reasonably be expected to
result in a Material Adverse Effect or (B) could reasonably be expected to result
i thie imposition of a Lien other than a Permitted Lien on the Project, the Transfer
Statico-or the Site.

|
|
|
|
|

(i1 / Except as set forth in full in the Phase 1 and Phase II
Environmental Site Assessment Records of the Facility and the Transfer Station,
| remediation of tiie Site has been completed by the Company on behalf of the
Issuer pursuant to /the! Illinois pre-notice cleanup program and to the best
i knowledge of the Company after due inquiry, the Site is in compliance with all
| applicable Environmentzi Laws affecting the Site or the Facility, the
noncompliance with which <ouid reasonably be expected to result in a Material
I Adverse Effect, and there arc ro environmental conditions which could
| reasonably be expected to matenial!y ‘nterfere with the commercial operation of
‘ the Facility.
|

| () Information Furnished Bond Counsel.  Tne written information provided by
the Company to the Issuer and bond counsel for mclusun in the Project Certificate and
the Tax Agreement is true and correct in all material respes

(k) Facilities Constituting Solid Waste Project. The Solii-Waste Project consists
and \la.rill consist of the facilities described in Section 142(a)(6) «1 the Code, and no
changes shall be made in the Solid Waste Project except as permittea by -Section 5.6(d).

() No Prohibited Facilities. No portion of the proceeds of the J ax-Exempt
Bonds will be used to provide any facilities described in Section 147(e} of the Code.

(m) Beginning of Acquisition and Construction of Solid Waste Project.
AchTisition and construction of the Solid Waste Project commenced after March 16,
1988.

{n) ERISA Representation. The Company is not a party to and does not
participate in or have any liability or contingent liability with respect to any “pension
plan’! as defined in ERISA.
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i (0) Creation of Employment. The Project will create employment in the Village
of Robbins, Cook County, Illinois.

ARTICLE IV

LEASE OF THE PROJECT AND RENTAL PROVISIONS

Section 4.1  Lease of the Project. The Issuer will lease to the Company and the
Company will lease from the Issuer the Project for and during the Lease Term provided
and o;n and subject to the terms and conditions set forth in this Agreement. The Company
agrees during the term of this Agreement to use and occupy the Project in accordance

with ¢, Project Documents to which it is a party.
|

| ‘Scction 4.2 Duration of Term. The term of this Agreement shall commence as
of November 23, 1994, and unless terminated as provided in this Agreement, shall expire
32 ye:ars after Japuary 22, 1997 (the “Lease Term’).

i The Issuer-agrees to permit the Company to have and remain in sole and exclusive
possessmn of the Project s llmedlate]y on the commencement of the Lease Term. Except
as 0therw1se expressly provided,in this Agreement or in the Second Amended Indenture,
neither the Issuer nor any person<laiming through or under it shall enter on the premises
demléed hereby for any purpose without the prior written consent of the Company. The
Issuer covenants and represents thatr ias full right and lawful authority to enter into this
Agreement for its full term, including ary extension of the term, and to grant the options
to purchase contained in this Agreement. A5 Iong as the Company shall duly perform all
its obhgatlons under this Agreement, the Company shall have the right to have, hold, and
enjoy peaceful, quiet and undisputed possessici1 of the Project during the Lease Term,
subject only to the matters specifically herein excepted, and the Issuer shall take all
appropnate action requested by the Company to enforce such possession.

‘ Section 4.3 Rental Provisions.

| (a) The Company covenants to make or cause to be made rerial payments during
the term of this Agreement as follows: On or before the opening of husiness on each
Busmess Day on which any payment of Debt Service on the Bonds shai! hzcsme due and
payable (whether at maturity, or upon redemption or acceleration or otherwise), the
Company will pay or cause to be paid an amount which, together with other monevs held
by the Trustee under the Second Amended Indenture and available therefor in the Bond
Fund] will enable the Trustee to make such payment in full in a timely manner. Subject
to the provisions of Section 5.08 of the Second Amended Indenture, the Company shall
have the right and is hereby granted the option, to prepay the amounts payable under this
Secnon 4.3(a) to (1) provide for the defeasance of the Bonds pursuant to Article XI of the
Second Amended Indenture and (2) provide for the redemption of the Bonds when and as
permmed pursuant to the provisions of Article IV of the Second Amended Indenture and
the rellated provisions of any supplemental indenture executed in connection with the
issuance of Additional Bonds. The Company covenants and agrees that if all or any part
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of the Bonds become subject to mandatory redemption in accordance with the Second
Amended Indenture, it will prepay the rents due and to become due under this Section
4. 3(a) in whole or in part, on or before the redemption date, in an amount which, when
added to any moneys then on deposit in the Redemption Fund (including the accounts
therelln) and available for such purpose, will be equal to the Redemption Price of such
Bonds on the date fixed for redemption thereof, all as provided in the Second Amended
Inde1|1ture All such rental payments are referred to herein as the “Lease Payments™.

‘ In the event Lease Payments are made from funds on deposit with the Trustee
under the Second Amended Indenture, the Company will be credited under this
Agreement with respect to its obligations to make Lease Payments to the extent of the
Leas: Fayments made from such funds.

All Tease Payments are assigned by the Issuer to the Trustee pursuant to the
Second A:nendad Indenture for the benefit of the Owners of the Bonds, but subject to the
limit:ations expressed in the Second Amended Indenture. The Company consents to such
assignment. Acccrdingly, the Company will pay directly to the Trustee at its principal
corporate trust office all-I.ease Payments required to be paid hereunder.

There is expressly feserved to the Company the right, and the Company is
authorized and permitted, at any iime it may choose, to prepay, by deposit into the Bond
Fund under the Second Amendec [ndenture, all or any part of the Lease Payments, and
the Issuer agrees that the Trustee shaii accept such prepayments of Lease Payments when
the same are tendered by the Company.

(b} When (i) none of the Obligatiors shall remain Outstanding; (ii) the fees,
charges and expenses of the Trustee and any otlier agents hereunder or under the Second
Amended Indenture have been paid or provided for, ard (iii) any other amounts required
to be paid hereunder or under the Second Amended Indeziture have been paid or provided
for; the Issuer shall cause all excess moneys in all tunds, accounts and subaccounts
(except for amounts held in the Rebate Fund for paymen. to. the United States of
Amenca amounts in the Special Tax Allocation Account and-the Incremental Tax
Surplus Account and amounts constituting the Project Purchase Price) under the Second
Amended Indenture from whatever source derived to be paid to the Company. This
paragraph shall survive the termination or expiration of this Agreement fo1 2av.reason.

(c) Any payments of Lease Payments shall be made in immediately. available
funds.

(d) In consideration for the payment of all Lease Payments, the Company shall
not be obligated to make additional rental payments under this Agreement during the
remainder of the Lease Term after ail Lease Payments have been paid.

Section 4.4  Casualty and Eminent Domain.
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(a) (i) If prior to payment in full of the Bonds, there shall be a loss or damage to
the Project by fire or other casualty, or the title in and to, or the temporary use of, the
Project or any part thereof shall be taken under the exercise of the power of eminent
domam by any Governmental Authority, or the Project or any part thereof is sold in lieu
of such exercise of the power of eminent domain, the Company shall be obligated to
continue to make the payments required to be made by the Company under this
Agrelement

! (i1) The proceeds of any insurance received by reason of loss or damage to the
Project or the Transfer Station, or any condemnation award or other compensation paid
by reason of a conveyance in lieu of the exercise of such power, shall be deposited in the
Insure “nee and Condemnation Proceeds Account and, except for proceeds of business
interruption insurance, shall be disbursed therefrom, after deducting any reasonable and
necessary £xpense incurred by the Issuer, the Trustee or the Company in collecting such
proceeds, as-provided in Section 5.03(c) of the Second Amended Indenture.

(b) Omitted/

| (c) Immediately-afier the occurrence of loss or damage to the Project or the
Trans;fer Station, the Compaiy shall notify the Independent Engineer, the Trustee and the
Issuer in writing of such everii, The Company hereby agrees that the Trustee shall apply
amounts representing the net procesds of insurance paid on account of such loss or
damage in the Insurance and Coucemnation Proceeds Account in accordance with
Sectlen 5.03(c) of the Second Amended ‘ndenture.

! Immediately after the commencemert of any condemnation or similar
proceedings by a third party in the exercise of apower of eminent domain, or a power in
the nature of eminent domain, the Company shall'notify the Independent Engineer, the
Issuer and the Trustee in writing. The Company hereby agrees that the Trustee shall
apply amounts representing the net proceeds of such condemnation or similar proceeding
in the Insurance and Condemnation Proceeds Account in accatdznce with Section 5.03(c)
of the Second Amended Indenture.

! Section 4.5 Obligation of the Company Unconditional. ~ During the Lease
Termi:

{a) the obligation of the Company to pay the Lease Payments and tO 1pake all
other| payments required by this Agreement, shall be absolute and uncordidonal,
irrespective of any defense or any rights of set-off, recoupment, or counterclaim it might
other\iwise have against the Issuer; and

! (b) the Company will not suspend or discontinue any such payment or terminate
this Agreement for any cause including, without limiting the generality of the foregoing,
any act or circumstances that may constitute an eviction or constructive eviction, failure
of cohsxderatlon failure of title, or commercial frustration of purpose, or any damage to
or destruction of the Project, or the taking by eminent domain of title to or the right of
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temporary use of all or any part of the Project, or any change in the tax or other laws of
the United States, the State or any political subdivision of either thereof, or any failure of
the Issuer to perform and observe any agreement or covenant, whether expressed or
unphed or any duty, liability, or obligation arising out of or connected with this
Agreement

I The foregoing sentence shall not be construed to release the Issuer from the
perfofrma.nce of any of its agreements contained in this Agreement or, except to the extent
provided in this Section, prevent or restrict the Company from asserting any rights which
it may have against the Issuer, the Trustee or any other persons under this Agreement or
under any provision of law or prevent or restrict the Company, at its own cost and
eXpe.15¢ and in its name or in the name of the Issuer, from prosecuting or defending any
actlon o1 proceeding against or by third parties or taking any other action to secure or
protect its.zizht of possession and use of the Project and its or their other rights under this
Agreement.

Section 4.0 | _Security Interest in Collateral. So long as any of the Bonds remain
Outstandmg, in order to{x) provide for the operation and maintenance of the Project, (y)
secure the prompt payircnt of all amounts due under this Agreement, to the extent
prov1ded herein and in the Second Amended Indenture and (z) secure the due
performance and observance by the Company of all covenants, agreements and
provisions of this Agreement, for the uses and purposes and subject to the terms hereof
and of the Second Amended Inderture. the Company does hereby mortgage, grant,
a551gn transfer, convey, pledge and con'irm unto the Issuer, its successors and assigns, in
trust, a security interest in all right, title ard interest of the Company in and to the
followmg collateral (the “Coliateral”):

(a) this Agreement, the Site Lease, the Lardown Site Lease and the Transfer
Station Mortgage;

(b) the Project Agreements, together with the Compariy'z rights to consent to the
assignment thereof;

(¢) all Governmental Approvals, to the extent assignable;

(d) all machinery, equipment and other tangible personal property mwaed by the
Partn|ership;

| (e) all Revenues and all funds held under the Second Amended Indenture; and

(f) any and all proceeds of any public liability insurance, automobile liability
insurance, insurance covering a loss due to an interruption in the operation of any portion
of the Project (including business interruption and use and occupancy insurance or any
v:)ther| insurance), casualty insurance and insurance for the repair or replacement of any
portlon of the Project or the Transfer Station maintained by the Company in connection
with the Project and the Transfer Station.
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So long as any of the Bonds remain Outstanding the Company shall cause all
Revenues and any other proceeds of the Collateral to be paid to the Trustee as soon as
practicable after receipt thereof by the Company. Nothing contained in this Section shall
be construed to require the Company to return to the Trustee for deposit in the Revenue
Fund any amounts theretofore received by the Company from the Surplus Fund, the
Operations and Maintenance Fund, the Construction Fund and the Construction Revenue
Account, except that the Company shall return any amounts paid to it by the Trustee in
error or otherwise not in full compliance with the Second Amended Indenture.

‘ The security interest in the Collateral created by this Section 4.6 shall cease and
terrnlnate and be of no further force and effect at such time as no Bonds, Series 1999C
Bonf’|~ or Series 1999D Bonds shall remain outstanding under the Second Amended
Indentv:e

ARTICLE V

COMPANY COVENANTS AND AGREEMENTS

|
The Company heieby covenants and agrees:

I Section 5.1  Reporiing-Requirements. The Company shall furnish to the
Trustee so long as any of the bords remain Outstanding and to any Bondholder or any
Beneficial Owner upon their writtenizquest:

{a) as soon as practicable and in-apy event within 60 days after the end of the
first, second and third quarterly accounting lJeuiods of each Fiscal Year of the Company
(conﬁnencmg with the first quarter ending after tne Initial Exchange Date), an unaudited
balance sheet of the Company as of the last day of such quarterly period and the related
statements of income, cash flows and reports of all distrikbuiions to the Company from the
Distribution Account pursuant to Section 5.04(b)(vi¥C) of the Second Amended
Indenture during such quarterly period and (in the case ol s2cond and third quarterly
pcnods) for the portion of the Fiscal Year ending with the iasi day of such quarterly
penod setting forth in each case in comparative form correspondiiig unaudited figures
from jthe preceding Fiscal Year and accompanied by an Officer’s Certificate to the effect
that s:uch financial statements fairly represent the Company’s financial candition and
resultls of operations at and as of their respective dates;

|
i (b) as soon as practicable and in any event within 120 days after the end ¢f each

Flscal Year (commencing with the first Fiscal Year ending after the Initial Exchange
Datc), (1) a balance sheet of the Company as of the end of such Fiscal Year and the
related statements of income and cash flow during such Fiscal Year setting forth in each
case |in comparative form corresponding figures from the preceding Fiscal Year,
accorlnpanied by an audit report thereon of a firm of independent public accountants of
recognized national standing and (ii) an Officer’s Certificate setting forth the Debt
Service Coverage Ratio for such Fiscal Year:
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‘ {c) at the same time as the annual financial statements are delivered pursuant to
clause (b) above (except that the Company’s obligation to furnish such certificate shall
commence with the first Fiscal Year ending after the Initial Exchange Date), an Officer’s
Certlﬁcate (i) confirming that all insurance policies required pursuant to Section 5.8 are
in fulll force and effect on the date thereof, (ii) confirming the names of the companies
issuing such policies, (iii} confirming the amounts and expiration dates of such policies,
(iv) stating that payment of premium on such policies has been made, (v) stating that such
policies comply with the requirements of Section 5.8 and (vi) including a summary of all
claims against insurance and the status of each during the preceding Fiscal Year;

|
I (d) at the same time as the financial statements are delivered pursuant to clauses

(a) = 1cl (b) above (except that the Company’s obligation to furnish such certificate shall
commeice with the first Fiscal Year ending after the Initial Exchange Date), an Officer’s
Certificate to the effect that (i) no Event of Default exists under this Agreement or, to the
knowledge of the Company, under the Second Amended Indenture and (ii} to the
knowledge of ih¢ Company, no default by the Company which could not reasonably be
expected to be curtd-within the applicable cure period or event of default exists under
any IProyect Documeri which could reasonably be expected to result in a Material
Adverse Effect, or, in ertier case, if such statement cannot be so certified, specifying in
reasonable detail the except'ons to such statement and the actions to be taken with respect
to such exceptions;

() at the same time as the i11ancial statements are delivered pursuant to clauses
(a) and (b) above (except that the Com)any’s obligation to furnish such certificate shall
commence with the first Fiscal Year ending a‘er the Initial Exchange Date), an Officer’s
Certlﬁcate stating that all routine and malor maintenance to the Project has been
performed substantially in accordance with the Q&M Agreement;

(f) each of the following items:

(i) promptly after the Company learns cf- the occurrence thereof,
written notice of the occurrence of any event or conditivn which constitutes (or
that, upon notice or lapse of time or both, would constitute} an Event of Default
under this Agreement, specifically stating that such event «or condition has
occurred and describing it and any action being or proposed o b2 taken with
respect thereto;

(i)  written notice of the occurrence of any Event of Eminem Domain
or any Event of Loss and an Officer’s Certificate setting forth the details thereof
i and the action which the Company is taking or proposes to take with respect
thereto; and

| (iii)  written notice of the occurrence of any event giving rise to a claim
under any insurance policy which might be expected to be in an amount greater
than $500,000, together with copies of any document relating thereto (including
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copies of any such claim) in possession or control of the Company or any agent
thereof.

| (g) copies of any information required to be furnished under this Agreement to
any securities pricing service designated in a notice to the Company from a Bondholder
or Beneﬁcnai Owner; provided that the Company agrees that in the event that it shall be
prowded under any statute or rule of the Securities and Exchange Commission,
Mummpal Securities Rulemaking Board or other regulatory body that information
relati:ng to the Issuer, the Company or any other Person be made available to the public or
any Person (including without limitation any municipal securities information depository)
in orciler to assure the liquidity of the Bonds, then the Company shall use it best efforts to
caus< such information to be so made available.

V' Section 5.2 Omitted.

! Section.5.2._ Operating Disclosure. For so long as any of the Bonds remain
Outstandmg, the (Company shall provide semi-annual operating reports, as described
below to the Trustee; the Independent Engineer, and upon written request, any
Bondholders or any Beirdcial Owners, no later than 30 days after each June 30 and
December 31. The operatin reports shall include, for the previous six or twelve months,
as the case may be, statistics réieting to plant availability, power sales pursuant to the
Power Purchase Agreement, a report on the amount of waste secured under Waste
Disp(')sal Agreements and the tipping ices for such waste quantities, the quantity of solid
waste received and processed, or coitrasted to be paid for, in lieu thereof, and
comparatlve operating budget data for the previous and the current year and actual costs
incurred for the year to date.

: Section 5.4  Annual Forecast.  Not ‘less. than 60 days prior to the
commencement of each Fiscal Year following termination of FWC’s obligations under
the O&M Agreement, the Company shall submit to the-Independent Engineer and the
Trustee in draft form an operation plan and a budget, detdiicd by month (the “Annual
Foreéast”). Each Annual Forecast shall specify the estimated pover sales pursuant to the
Powe:r Purchase Agreement the estimated rates and revenues for suchisales, contract and
spot waste revenues, revenues from the sale of recycled materials, the fixed operating and
maintenance cost projected by the Company, pass through costs and Compziav. expenses.
The Independent Engineer shall provide its comments, if any, to the Company within 30
days of its receipt of the proposed Annual Forecast and the Company shall incoroorate
the Independent Engineer’s reasonable suggestions into a final Annual Forecasi, which,
so long as any Bonds remain Outstanding, shall then be provided to the Trustee. If, after
reasonable efforts, the Company and the Independent Engineer cannot concur on items in
a ﬁnal Annual Forecast, the Company may invoke the Third Party Englneer Dispute
Resolution described in Section 9.8 hereof. If a final Annual Forecast for a given Fiscal
Year|is not established by the process described above by the end of the prior Fiscal
Year, pass through costs for such Fiscal Year shall, until a final Annual Forecast is so
estabhshed be deemed to consist of the previous year’s pass through costs, escalated at
the CPI from the previous year. The Company will use reasonable efforts, consistent with
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normal operations and requirements, to operate and maintain the Project or cause the
Pro_]ect to be operated and maintained, substantially in accordance with the final Annual
Forecast as approved by the Independent Engineer.

| B

| Section 5.5  Maintenance Plan. Every year following terminatton of the O&M
Agreement the Company shall prepare and submit to the Independent Engineer a
malntenance plan which forecasts major maintenance for the next five years (the
“Malntenance Plan™). The Maintenance Plan shall be submitted at the same time as the
Annual Forecast. The Independent Engineer shall provide its comments, if any, to the
Company within 30 days of its receipt of the proposed Maintenance Plan and the
Com;')any shall incorporate the Independent Engineer’s reasonable suggestions into a
final Mzintenance Plan, which, so long as any of the Bonds remain Outstanding, shall
then be frovided to the Trustee. If, after reasonable efforts, the Company and the
Indepencext Engineer cannot concur on items in a final Maintenance Plan, the Company

may invoke s Third Party Engineer Dispute Resolution described in Section 9.8.
|

Section 5.¢ | _Maintenance of Existence, Properties, Project Agreements,
Mainltenance of Property, Cogeneration Facility Status, Governmental Approvals.

| (a) The Company shatl preserve and maintain (i) its legal existence as a limited
partnership and its good standing under the laws of the State of Delaware and its
qualiflcation to do business in the State and (ii) all of its rights, privileges and franchises
necessary for the operation of the Pro'ect and the Transfer Station and the maintenance of
its existence.

(b) The Company shall perform in al! material respects all of its covenants and
agreements contained in any of the then exisang Project Documents (including any
covenants and agreements that are deemed to be part of such Project Documents by
operatlon of Law) to which it is a party, the nonperformarnce of which could reasonably

be expected to result in a Material Adverse Effect.
|

' (¢) The Company shall not make any change or amendment in the components of
the Prolect if such change or amendment causes the economic lifefof the Project to be
reduced unless the Company shall have delivered to the Trustee a Faveiable Opinion of
Bond Counsel with respect to such change or amendment.

| (d) The Company will maintain and operate the Project and the Transter Station,
or cause the Project or the Transfer Station to be maintained and operated (i}.11 good
order and repair, (i) in compliance with the provisions of the Project Agreements, the
noncompliance with which could reasonably be expected to result in a Material Adverse
Effec:t, (iii) substantially in accordance with Prudent Engineering and Operating Practices

and (iv) in accordance with all material Requirements of Law.
|

(e) The Company shall use all reasonable efforts to obtain and to maintain in full
force and effect all Governmental Approvals that are necessary from time to time (i) to
conduct its business as currently conducted and as proposed to be conducted, (11) for the

-38-
CHI9O 3317491-2.044366.0015

8198100



- UNOFFICIAL COPY

Facﬂlty to produce and sell electric energy in accordance with and as contemplated by the
Power Purchase Agreement, or any permitted replacements (including the designation of
the Fac111ty as a “QSWEF” under the Illinois Public Utilities Act) thereof and (iii) to
perform its obligations under the Project Documents to which it is a party, unless the
fallulre to so obtain or maintain any such Governmental Approval could not reasonably be
expected to result in a Material Adverse Effect.

(f) The Company shall preserve and maintain good title or valid leasehold rights
to the Facility Site, the Laydown Site Lease, the Transfer Station (after the Transfer
Statlon is acquired by the Company) and the tangible personal property forming a part of
the QOllateral purported to be subject to the Lien of the Security Documents to which it is
a paty: subject only to Permitted Liens and the terms of the then existing Project
Documcrits, unless such failure could not reasonably be expected to result in a Material
Adverse Fifact.

, (g) So-lrig as the Company operates the Facility, it will operate it as an
“industrial project” as contemplated by the Act and, so long as any Tax-Exempt Bond
remains Outstanding, it -will use all portions of the Project financed in whole or in part
from| proceeds of Tax-Exempt Bonds exclusively and solely as a solid waste disposal
facrhty within the meanirg of Section 142(2)(6) of the Code and the regulations
promulgated thereunder, and will at all times operate the Project in such a manner that it
will hot impair the exclusion of iterest on the Tax-Exempt Bonds from gross income for
federal income tax purposes.

Section 5.7 Compliance with Laws. The Company shall comply in all material
respects with all Requirements of Law applicedle to the Company, the Project or the
Transfer Station (a) in conducting its business as corcently conducted and as proposed to
be c?nducted pursuant to the then existing Project IDecuments and (b) in performing its
matenal obligations under the Project Documents except 1or any Requirements of Law
the noncomphance with which could not reasonably be cxpected to result in a Material
Adverse Effect.

i Section 5.8  Insurance.

(a) To the extent available on commercially reasonable terms, tie-Campany shall
at all times during the Lease Term effect, maintain and keep in force, ¢ zause to be
effected maintained and kept in force, the insurance listed in Schedule III. Insurance
requrred pursuant to Schedule III shall be with responsible insurance carriers which are
authorized to do business in the State and have a Best’s Rating of “A-XII” or as agreed
upon! by the Issuer and the Company. The Company shall cause copies of the
commitments for all such insurance to be furnished to the Issuer.

{b) So long as any of the Bonds are Outstanding, the Trustee shall be named as a
joint!loss payee, under all required property and business interruption/extra expense
insur:ance, and shall be identified as an insured to the extent of its insurable interests with
respect to such insurance as required by Schedule III. The Issuer and the Trustee (so long
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as any Bonds remain Outstanding) shall also be identified as insureds with respect to
General Liability, Excess Liability and Automobile Liability insurance required by
Schedule 1T as to claims based upon or relating to the acts or omissions of the Company
in cqnncctlon with the Project or the Transfer Station.

I (c) The insurance carried in accordance with Schedule Il shall include the
following provisions:

|
i (i)  To the extent permitted by Law, all insurers shall waive all rights
| of subrogation against the Trustee and its respective officers, employees, agents,
| successors and assigns, and shall waive any right of set-off and counterclaim and
| any other right to deduction whether by attachment or otherwise;
(i)  Such insurance shall be primary without right of contribution of
other insurance carried by or on behalf of the Trustee, with respect to its
interest a.such in the Project and the Transfer Station and each policy shall
contain a ey erability-of-interests or cross liability provision; and

(i)  If avany time, such insurance is canceled, or any material change
. is made in the coverage which affects the interests of the Trustee, such
cancellation or change shall not be effective as to the Trustee for 60 days, except
for nonpayment of premiivin, which shall be ten days, after receipt by the Trustee
| of written notice from such 1z5urer of such cancellation or change.

(d) Upon procurement by the Company of the insurance set forth in Schedule IV,
the Company shall furnish to the Trustee cettification of all required insurance. Such
cemﬁcatlon shall be executed by each insurer ¢ by an authorized representative of each
1nsurer Such certification shall identify insurers, the type of insurance, the insurance
llmltls a description of the Facility and/or operations, thc risks covered thereby and the
policy term. The Company shall certify that the premiutas o1 all such policies have been
paid ;in full for the current year or will be paid when due. TUpon request by the Trustee,
the Company will promptly furnish to the Trustee copies of all'insurance policies, binders
and cover notes or other evidence of such insurance relating to(the Project and the
Transfer Station, subject to the Trustee executing a confidentiaii ty agreement
substantlajly in the form of Schedule [V. Notwithstanding anything conizines herein or in
the c':onﬁdennahty agreement to the contrary, the Company shall twnish to any
Bondholder or Beneficial Owner requesting the same, copies of all insurance solicies,
bmders and cover notes or other evidence of such insurance relating to the Project or the
Tran:lsfer Station without the necessity of any such Bondholder or Beneficial Owner
executing a confidentiality agreement.

(e) If at any time any of the insurance required pursuant to this Section 5.8 shall
no longer be available on commercially reasonable terms, the Company shall procure
substltute insurance coverage that is the most equivalent to the required coverage and
avallable on commercially reasonable terms. The Company shall deliver to the Trustee a
certificate of the independent Insurance Advisor stating that the required insurance
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cover!age is no longer available on commercially reasonable terms and that the proposed
substitute insurance coverage is the most equivalent to the required coverage available on
commercially reasonable terms.
|

I (f) The loss, if any, under any property and/or business interruption/extra expense
msurance required to be carried under Schedule III shall be adjusted with the insurance
companles or otherwise collected, including the filing in a timely manner of appropriate
proceedlngs by the Company. In addition, the Company shall take all other steps
necessary or requested by the Trustee to collect from insurers any loss covered by any of
the insurance policies in Schedule III. All such policies shall provide that the loss, if any,
unde% such insurance shall be adjusted and paid as provided in this Section 5.8.

f¢) The Issuer, the Company and the Trustee shall cooperate and consult with
each other .p all matters pertaining to the settlement or adjustment of any and all claims
and demarids4or damages on account of any taking or condemnation of the Project or the
Transfer Statien sr pertaining to the settlement, compromise or arbitration of any claim
on account of anv namage or destruction of the Project or the Transfer Station or any
portlon thereof.

(h) No provision of inis, Section or any other provision of this Agreement shall
impoFe on the Trustee any daty er obligation to verify the existence or adequacy of the
insurfmce coverage maintained by the Company, nor shall the Trustee be responsible for
any representations or warranties ma'c by or on behalf of the Company to any insurance
company or underwriter.

Section 3.9 Payment of Taxes ana Claims. The Company shall, prior to the
time penalties shall attach thereto, pay and discharge or cause to be paid and discharged
all taxes, assessments and governmental charges or levies lawfully imposed upon it or
upon| its income or profits or upon any of the Collsicral and all lawful claims or
obhganons that, if unpaid, would become a Lien upon the Collateral real or personal, or
uponi any part thereof, provided the Company shall not be lequired to pay any such tax,
assessment, charge, levy, claim or obligation if there is a Goad.Zaith Contest thereof by
the Company The Company shall promptly pay or cause to be paid any valid, final
_]udgrlncnt enforcing any such tax, assessment, charge, levy or claim and Cavse the same to
be satlsﬁed of record unless such judgment is then the subject of a Good Fuithi Contest.

! Section 5.10 Books and Records. The Company shall at all times l'een proper
books and records of all of its business and financial affairs and all of the business and
ﬁnan'mal affairs of the Project and the Transfer Station in accordance with GAAP. The
Company shall keep books of account or records concerning its accounts, inventory,
contract rights, equipment and proceeds at its offices located on the Facility Site or at the
offices of the General Partner.

Section 5.11 Right of Inspection. Subject to requirements of applicable Law
and safety requirements and upon reasonable notice from the Trustee, the Company shall
permit the Issuer, the Trustee, or any agents or representatives thereof, from time to time
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durinlg normal business hours to conduct reasonable inspections and examinations at all
reasonable times of the Project and the Transfer Station and the records of the Company
relating to the Project and the Transfer Station.

‘ Section 5.12  Use of Original 1994 Bond Proceeds. The Company will apply all
of thtle proceeds from the sale of the Original 1994 Bonds (exclusive of accrued interest)
in accordance with the provisions hereof and of the Second Amended Indenture, to the
extent it is within the power of the Company to do so.

Section 5.13  Compliance with Environmental Laws. The Company (i) shall
comply in all material respects with all Environmental Laws applicable to the leasing,
oper: :tion or use of the Facility Site, the Project or the Transfer Station, and shall cause all
tenants aud other persons occupying the Facility Site, the Project or the Transfer Station
to comp;v ir-all material respects with all such Environmental Laws except, in all events,
where the'taiirie to comply with such Environmental Laws would not result in a Matertal
Advérse Effeci. 41i) shall immediately pay or cause to be paid all costs and expenses
incurred in connectior. with such compliance as such costs and expenses become due and
payable (unless the pavinent of any such costs or expenses is the subject of a Good Faith
Contest by the Companyj and (iii) shall keep or cause to be kept the Facility Site, the
Transfer Station and the I"roject free and clear of any Liens other than Permitted
Encumbrances imposed pursuznt'to such Environmental Laws (unless any such Lien is
staye'd or bonded). The Company skali not generate, use, treat, store, release, dispose of,
or transport or permit the generat.on, use, treatment, storage, release, disposal or
transportation of Hazardous Materials on, at, from, or to the Facility Site, the Transfer
Station or the Project except in all events, 'n material compliance with all applicable
Envi%onmental Laws.

Section 5.14 Debt. So long as any of the Bonds remain Outstanding, the

Company shall not create or incur or suffer to exist any Iseb: except:
i

(a) Debt arising under the Project Documents (including any obligations with
respect to a Debt Service Reserve Account Facility, if any),

(b) Subordinated Debt;

| (¢) purchase money or lease obligations incurred to finance disciete items of
equlpment not comprising an Integral part of the Project that extend cunlv.to the
equlpment being financed and that do not in the aggregate have annual debt service or
leaseI payment obligations exceeding $200,000 (escalating at the CPI from November
1994);

(d) trade accounts payable (other than for borrowed money) arising, and accrued
expenses incurred, in the ordinary course of business so long as such trade accounts
payable are payable within 90 days of the date the respective goods are delivered or the
respectlve services are rendered; and
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(e) obligations in respect of surety bonds or similar instruments (excluding any
Debt| Service Reserve Account Facility, if any) in an aggregate amount not exceeding
$2,000,000 (escalating at the CPI from November 1994) at any one time outstanding.

Section 5.15 Liens.

‘ (a) So long as any of the Bonds remain Outstanding, the Company shall not
create or suffer to exist or permit any Lien upon or with respect to any of its properties or
leaschold interests, except for the following, which collectively shall constitute
“Perr;nitted Liens™:

| (i) Permitted Encumbrances;

(ii)  Liens specifically permitted by, or created by, any Project
Dozurient; and

(i) » Liens with respect to Debt permitted pursuant to Section 5.14.

| . . o
| (b} When Bondis 7re-no longer Outstanding, the Company may permit Liens upon
or with respect to any of its preperties or leasehold interests to secure any Debt.

Section 5.16 Guarant.es. _So long as any of the Bonds remain Qutstanding, the
Company shall not contingently cr-otnerwise be or become liable, directly or indirectly,
in connectlon with any Guaranty except {i) Guaranties arising in the ordinary course of
busmess (11) indemnities with respect tc unfiled materialmen’ s, mechanic’s, workmen’s,
repairmen’s employee’s or other like Lien: 2sising in the ordinary, course of operations
or m?intenance of the Project or the Transfer Sation, and (iit) indemnities to federal,
state or local governmental agencies or authorities ze'ating to any expenses incurred that
are incidental to obtaining easements or permits-far the benefit of the Project or the
Tran?fer Station.

Section 5.17  Prohibition on Disposition of Assets. ~Facept as contemplated by
the Progect Documents and in connection with the Plan, the Cornpariy shall not sell, lease
(as lessor) or transfer (as transferor) any property or assets material ¢ the operation of the
PrOJect or the Transfer Station, except in the ordinary course of busines; to the extent that
such:property is worn out or is no longer useful or necessary in connectror with the
operation of the Facility or to the extent that such property is replaced with property of
equal value and utility, so long as such property’s fair market value does nct £xceed
$2,500,000 (escalated at the CPI from November 1999); provided, however, that the
Company may sell, lease (as lessor) or transfer (as transferor) any of such property or
assets if the Independent Engineer shall certify (which certification shall not be
unreé.sonably withheld or delayed) that such sale, lease or transfer will not result in a
Materlal Adverse Effect. To the extent that the Company receives proceeds from the sale
of any property replaced with property of equal value and utility, the Company may
apply the proceeds from the sale of such property to the purchase of such replacement
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property upon the written approval of the Independent Engineer (which approval shall not
be u1|1reasonably withheld or delayed) to replace such existing property.

Notwithstanding the foregoing, the Company may enter into agreements to share
certam equipment and real and personal property with entities that develop other facilities
on or adjacent to the Facility Site upon delivery of an Officer’s Certificate to the Trustee
(w1th a copy of such agreement or agreements attached) certifying that such agreement or
agreements are reasonable, which certification shall be accompanied by an Independent
Engtpeer s Certificate confirming (which confirmation shall not be unreasonably
withheld or delayed) that the Company’s certification is reasonable and would not be
reasc:mably expected to (1) result in a Material Adverse Effect or (2) materially increase
the Ikelihood of the occurrence of a future Material Adverse Effect.

‘ feciion 5.18 Omitted

| Section 319 Amendments; Additional Agreements. Other than in connection
w1th|the Plan and 5o long as any of the Bonds remain Outstanding, the Company may
terminate, amend or medify any of the then existing Project Documents to which it is a
artyI or enter into additici:al agreements only if a Company Representative certifies to
the Trustee and the Indeprndont Engineer confirms (which confirmation shall not be
unreasonably withheld or deiavcd) that (i) such termination, amendment, modification or
additional agreement could not riasonably be expected to result in a Material Adverse
Effect, and (ii) termination, ame:diment or modification would not reasonably be
expected to materially increase the likelihood of the occurrence of a future Material
Adverse Effect; provided that the confimnstion of the Independent Engineer is not
requlred with respect to terminating, amendirg, modifying or executing agreements
Wthh relate to (a) waste supply, having a terra of.1 year or less, (b) transportation of
materials, having a term of 5 years or less, (c) sale of recycables, having a term of 5 years
or les';s and (d) any other matter, having a term of 2 years oi less and a total obligation of
not more than $200,000 over such 2-year period. The Cempany may execute additional
Waste Disposal Agreements, which satisfy the provisions of Séction 5.28 hereof, without
any additional certification (or confirmation by the Independent iZugineer) relating to the
likelihood of a Material Adverse Effect, except as provided in Sectioa'5.28 hereof.

| Section 5.20  Prohibition on Fundamental Changes. So long as aiv%f the Bonds
remain Outstanding and except as contemplated in the Plan, the Company snsil not enter
into any transaction of merger or consolidation, change its form of organizatics or its
business, liquidate or dissolve itself (or suffer any liquidation or dissolution). So-long as
any of the Bonds remain Outstanding, the Company shall not purchase or otherwise
acquire all or substantially all of the assets of any Person, except as permitted in Section
530

I Section 3.21  Subordinated Debt Payments. So long as any of the Bonds remain
Outstandmg, the Company shall not make any payments on any Subordinated Debt
except from distributions from the Surplus Fund and as otherwise permitted by the
Second Amended Indenture and this Agreement.
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Section 5.22  Nature of Business. Except as permitted by Section 5.30, so long
as any of the Bonds remain Outstanding, the Company shall not engage in any business
other; than the development, acquisition, construction, operation, leasing and financing of
the Pro;ect and the Transfer Station and related activities as contemplated by the Project
Documents.

| Section 5.23  Employee Plans. So long as any of the Bonds remain Outstanding,
the Company shall not become a party to, participate in or assume any liability with
respe'ct to any “pension plan” as defined in ERISA.

Section 5.24 Transactions with Affiliates. So long as any of the Bonds remain
Outstanding, the Company shall not enter into any transaction or agreement, nor permit
the Operator to enter into any contract related to the Project (except as permitted by the
O&M A zrezment and the Services Contract), with any Affiliate other than (a) the Project
Documents.o: the Guarantor Agreement and (b) transactions in the ordinary course of
business on termz-that are certified by the Company and confirmed by the Independent
Engineer (which ¢oafirmation shall not be unreasonably withheld or delayed) as being
fair and reasonable to the Company.

Section 5.25 Omittd.

|

! Section 5.26  Arbitrage:” Thie Company covenants with the Issuer and for and on
behalf of the purchasers and Ownirs of the Tax-Exempt Bonds from time to time
Outstandmg that so long as any of the Tax:Exempt Bonds remain Outstanding, moneys
on dep051t in any fund or account in conneetion with the Tax-Exempt Bonds, whether or
not sluch fund or account is created pursuait to the terms of the Second Amended
Indenture and whether or not such moneys were‘derived from the proceeds of the sale of
the Tlax -Exempt Bonds or from any other sources, yill not be used in a manner which
will cause the Tax-Exempt Bonds to be “arbitrage bonds™ within the meaning of Section
148 of the Code, and any lawful regulations promulgated tbéreunder, including Sections
1. 148 1 through 1.148-11 and 1.150-1 and 1.150-2 of the income Tax Regulations (26
CFR| 'Part 1), as the same exist on this date, or may from tiz'e to time hereafter be
amen:ded, supplemented or revised to the extent applicable to the ‘Tax-Exempt Bonds.
The ;Company further agrees for and on behalf of the purchasers ana heiders of the Tax-
Exen}pt Bonds to perform its obligations under the Tax Agreement.t%¢ Company
reserves the right, however, to make any investment of such moneys permitied by the
Second Amended Indenture and State law, if, when and to the extent that seid Section
148 ér regulations promulgated thereunder shall be repealed or relaxed or shali-be held
void by final judgment of a court of competent jurisdiction, but only if any investment
made by virtue of such repeal, relaxation or decision would not, in the written opinion of
Bond| Counsel, result in making the interest on the Tax-Exempt Bonds subject to Federal
income taxation to which such interest is not otherwise subject.

Section 5.27 Company’s Obligation with Respect to Tax Exemption of Interest
Paidi on the Tax-Exempt Bonds. Notwithstanding any other provision hereof, the
Company covenants and agrees that it will not take or authorize or permit, to the extent
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such! action is within the control of the Company, any action to be taken with respect to
the Project or the proceeds of the Obligations or the 1997 Bonds (including investment
earmngs thereon), insurance, condemnation, or any other proceeds derived directly or
mdlrectly 1n connection with the Project, which will result in the loss of the exemption of
1nterest on the Tax-Exempt Bonds from Federal income taxation under Section 103(a) of
the |Code (except for any Tax-Exempt Bond during any period while any such Tax-
Exempt Bond is held by a person referred to in Section 147(a) of the Code); and the
Company also will not knowingly omit to take any action in its power which, if omitted,
would cause the above result. This provision shall control in case of conflict or ambiguity
thh‘any other provision of this Agreement,

: The Company covenants and agrees to notify the Trustee and the Issuer of the

occurrem.e of any event of which the Company has notice and which event would require
the Conmmv to prepay the amounts due hereunder because of a redemption upon a
Deterrnln,d'ff of Taxability.

! Section 5.28 _Waste Disposal Agreements. The Company covenants and agrees
that it will use reasonable efforts to enter into Waste Disposal Agreements with Illinois
mummpalltles which {a)nave terms that extend through the final maturity date of the
Series 1999A Bonds and the Sevies 1999B Bonds, (b) will provide annual Revenues from
such| Waste Disposal Agreemén’s (including Revenues derived from Waste Disposal
Agreements in effect as of Noverber 23, 1994) at least equal to $15.1 million (escalating
at the CPI from November 1994), s confirmed by the Independent Engineer, which
confumatlon shall not be unreasonably withheld or delayed, and (c) to the extent then
avallable contain terms, conditions, prices aad risk allocation which, in the reasonable
]udgr!nent of the Company, are at least as favorsble to the Project as the Waste Disposal
Agreements in effect on November 23, 19941« light of the then current market
conditions for long-term contracts; provided, that suzlr Waste Disposal Agreements may
be on terms less favorable to the PrOJect than such Wast: Disposal Agreements so long as
such! 'agreements do not result in a Material Adverse Lffect as determined by the
Independent Engineer (which determination shall not be- nuweasonably withheld or
delayed) On and after the date that the Company enters into Waste 1)isposal Agreements
meeting the requirements of this Section, it shall have no further ¢bligation under this
Sectmn So long as the Company is using reasonable efforts to enter inlo Vaste Disposal
Agreements meeting the requirements of this Section, the failure of the Cempany to
actually enter into Waste Disposal Agreements meeting the requirements of tis Section
shall |not be considered, in and of itself, to constitute a breach of its obligations viidzr this
Sectllon In preparing its confirmation under clause (b) of this Section, the Independent
Engmeer shall use the same methodology used in the preparation of the report delivered
in colnnectlon with the issuance of the 1994 Bonds.

| Section 5.29 Omitted

Section 5.30  Acquisition of Transfer Stations. The Company shall be permitted,
but nlot obligated, to acquire transfer stations which enhance the ability of the Company
to secure long-term waste commitments to the Facility; provided that (i) the costs of such
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acquisition are paid solely from Subordinated Debt or funds of the Company which are
not SllbjeCt to the lien of the Second Amended Indenture, (ii} all revenues generated from
such transfer stations are pledged to the Trustee as security for the Series 1999A Bonds
and the Series 1999B Bonds and (jii) any assets acquired by the Company relating to
suchI transfer stations, including real and personal property and contract rights, shall be
collaterally assigned to the Trustee as security for the Series 1999A Bonds and the Series
1999B Bonds. In addition, any such acquisition shall not reasonably be expected to result
in a| Material Adverse Effect, as determined by the Independent Engineer (which
determination shall not be unreasonably withheld or delayed). The acquisition of the
Transfer Station by the Company as contemplated in the Plan is permitted without regard
to the foregoing.

| Section 5.31  Financing Statements.

(ay The-Company will, at its expense, take all necessary action to maintain and
preserve the liens'and the security interests of this Agreement so long as any of the Bonds
rema|m Qutstandiag.

| (b) The Compairy will, forthwith after the execution and delivery of this
Agreiement, and thereafter from time to time, cause this Agreement (including any
amendments thereof and supplcments thereto) and any financing statements in respect of
this Agreement to be filed, regist:red and recorded in such manner and in such places as
may |be required by law in order to‘publish notice of and fully to perfect and protect the
lien and security interest created thereby/; and from time to time will execute or cause to
be executed and will file or will cause to s tiled any and all continuation statements and
further instruments that may be requestec¢ by the Issuer or the Trustee for such
pubhcatnon perfection and protection. Except t0.4he extent it is exempt therefrom, the
Company will pay or cause to be paid all filing, regisiration and recording fees incident to
such| filing, registration and recording, and all experses:incident to the preparation,
execxlltion and acknowledgment of such instruments of Turther assurance, and all federal
or state fees and other similar fees, duties, imposts, assessnients 2nd charges arising out
of orI in connection with the execution and delivery of this Agreeinent, said financing
statements and such instruments of further assurance.

Section 5.32  Omitted.
Section 5.33  Omitted

Section 5.34 Reimbursement to State. The Company agrees to assume the
obllgatlon of the Facility under Section 8-403.1 of the Illinois Public Utilities Act, and
the rule promulgated thereunder at 83 Illinois Administrative Code, Part 445, entitled
“Purchase and Sale of Electric Energy from Qualified Solid Waste Energy Facilities”, as
in effect on the date hereof, to reimburse the General Revenue Fund of the State for the
tax credits accumulated on behalf of the Facility by ComEd during the term of this
Agre!ement commencing not later than the end of the twenty-first year after January 22,
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. The obligation of the Company under this Section shall survive the termination of

this Agreement.

Section 5.35 Omitted

Section 5.36  Continuing Disclosure.

(a) Purpose. This Continuing Disclosure Covenant is being entered into

for thle benefit of the Owners and Beneficial Owners of the Bonds and in order to assist
the Participating Underwriters in complying with the Rule.

{b) Provision of Annual Reports.

(1) The Company shall, or shall cause the Dissemination Agent to, not
later than 120 days after the end of the Company’s fiscal year, commencing with
the repor. for the Company’s fiscal year ending December 31, 1999, provide to
the Issuer 204 to each Repository an Annual Report which is consistent with the
| requirements of clause (c¢) of this Section 5.36; provided, however, the
Dissemination Asei shall have no obligation to examine said Annual Report as
to its form, substancs; or compliance with (c) below. In each case, the Annual
| Report may be submitted as a single document or as separate documents
| comprising a package, and-inay cross-reference other information as provided in
clause (c) of this Continuipy Disclosure Covenant; provided that the audited
financial statements of the Coripany may be submitted separately from the
balance of the Annual Report and later than the date required above for the filing
of the Annual Report if they are not available by that date. If the fiscal year of the
Company shall change, the Company shali sjive notice of such change in the same
manner as for a Listed Event under clause/(c)(vi) of this Continuing Disclosure
Statement.

(ii)  Not later than thirty (30) Business Days prior to the date specified
in subclause (i) of this clause (b) for providing tlie ‘Annual Report to the
. Repositories, the Company shall provide sufficient copies of ‘he Annual Report to
| the Issuer, the Dissemination Agent and the Trustee (if the Trustee is not the
Dissemination Agent) for each of the Repositories. If by such date tie-Trustee has
not received a copy of the Annual Report, the Trustee shall contact tiie Company
and the Dissemination Agent (if the Trustee is not the Disseminatior. Agent) to
determine if the Company is in compliance with the first sentence uof this
subclause (ii).

(ii])  If the Trustee is unable to verify that an Annual Report has been
provided to the Issuer and the Repositories by the date required in subclause (i) of
this clause (b), the Trustee shall send a notice to the Issuer and to each Repository
in substantially the form set forth below:

NOTICE TO REPOSITORIES OF FAILURE TO FILE ANNUAL REPORT
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Name of Issuer: VILLAGE OF ROBBINS, ILLINOIS

Name of Bond Issue: RESOURCE ~ RECOVERY REVENUE  BONDS
(ROBBINS RESOURCE RECOVERY PARTNERS, L.P. PROJECT), §
SERIES 1999A AND $ SERIES 1999B

Name of Obligated Person: ROBBINS RESOURCE RECOVERY PARTNERS,
L.P.

Original Date of Issuance: ~ NOVEMBER 23, 1994
Date of First Exchange: OCTOBER 15, 1996
[Dae of Most Recent Exchange: , 2000

NO11LY IS HEREBY GIVEN that the Company has not provided an Annual
Report with respect to the above-named Bonds as required by Section 5.36 of the
Amcnded and Rectated Facility Lease Agreement dated as of , 1999, as
amended between the tssuer and the Company.

[The Company has ‘advised the undersigned that it anticipates that the Annual
Report will be filed by [INSERT.DATE].]

Dated:

SunTrust Bank, Central Florida, Nauonal Association, as Dissemination Agent on
behalf of the Company

cc:  Company
Issuer

(iv)  The Dissemination Agent shall:

(1) determine each year prior to the date for p-oviding the Annual
Report the name and address of each National Repositeiy and the State
Repository, if any; and

(2) file a report with the Company, the Issuer and (f the
Dissemination Agent is not the Trustee} the Trustee certifying that the
Annual Report, in the form furnished to it by the Company, has been
provided pursuant to this Continuing Disclosure Covenant, stating the date it
was provided, and listing all the Repositories to which it was provided.

o819c100

(c) Content of Annual Reports. The Annual Report, commencing with the
Annual Report for the Company’s fiscal year ending December 31, 1999, shall contain or
include by reference the audited financial statements of the Company, for the prior fiscal
year !prepared in accordance with GAAP. If such audited financial statements are not
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avallable by the time the Annual Report is required to be filed pursuant to subclause (i) of
clause (b) of this Continuing Disclosure Covenant, the Annual Report shall contain
unaufilted financial statements in a format similar to the audited financial statements and
the audlted financial statements shall be filed in the same manner as the Annual Report
when| they become available. The Company shall also include in each Annual Report the
operating data required to be delivered by it pursuant to Section 5.3 of this Agreement.
The (ilompany shall also include in each Annual Report information regarding the receipt
by the Issuer of Incremental Taxes for the prior fiscal year. Any or all of the items listed
above may be included by specific reference to other documents, including official
statements of debt issues with respect to which the Company is an “obligated person” (as
deﬁned by the Rule) which have been filed with each of the Repositories and reports
1'eg?.| dinrg the Company which have been filed with the Securities and Exchange
Comm vssion. If the document included by reference is a final official statement, it must
be avallc.,f from the Municipal Securities Rulemaking Board. The Company shall
clea:rly ideniir; gach such other document so included by reference.

(d) Rerorting of Significant Events.

(i) Puarsuant to the provisions of this clause (d), the Trustee shall give,
or cause to be given, notice of the occurrence of any of the following events with
respect to the Bonds, 11 rnaterial:

(1)  Principal andir.ierest payment delinquencies;
(2)  Non-payment related defaults;

(3)  Unscheduled draws on dzov service reserves reflecting financial
difficulties;

(4)  Unscheduled draws on credit enhanzement reflecting financial
difficulties;

(5)  Substitution of credit or liquidity providers, or their failure to
perform;

(6)  Adverse tax opinions or events affecting the tax-ex<ript status of
the Bonds;

(7)  Modifications to rights of security holders;

(8)  Bond calls (but not scheduled redemptions of Bonds from sinking
funds});

(9)  Defeasances;

(10) Release, substitution or sale of property securing repayment of the
Bonds; and
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(11)  Rating changes.

(i)  The Trustee shall, within five (5) Business Days of obtaining
| actual knowledge of the occurrence of any of the Listed Events (except events
| listed in subclauses (i)(1), (8) or (9)), contact the Issuer and the Company
i Representative, inform them of the event, and request that the Company promptly

notify the Issuer and the Trustee in writing whether or not to report the event
i pursuant to subclause (vi) below.

(iii) Whenever the Company obtains knowledge of the occurrence of a
Listed Event, because of a notice from the Trustee pursuant to subclause (ii}
\~immediately above or otherwise, the Company shall as soon as possible determine
vwhether such event would constitute material information for Owners and
Eercficial Owners of the Bonds; provided, however, that any event under
subclaese (i)(11) will always be deemed to be material. The Company may
consuli-with representatives of the Issuer and its consultants, counsel and advisors
as to whetner any Listed Event constitutes material information for Owners and
Beneficial Uwnsis of the Bonds and reflects financial difficulty, if appropriate.

(iv)  If theACompany has determined that knowledge of the occurrence
. of a Listed Event wouid Ue material, the Company shall promptly notify the Issuer
and the Trustee in writing. Svch notice shall instruct the Trustee to report the
occurrence pursuant to subclaise (vi).

(v)  If in response to aacquest under subclause (ii), the Company
determines that the Listed Event worid not be material, the Company shall so
notify the Issuer and the Trustee in writing, giving the reason that the Listed
Event is not material, and shall instruct th¢ Tmistee not to report the occurrence
pursuant to subclause (vi) below.

(vi)  If the Trustee {or the Dissemination Agent, if not the Trustee) has
been instructed by the Company to report the occurrene of a Listed Event, the
Trustee shall file a notice of such occurrence with the Municipal Securities
Rulemaking Board and each State Repository with a copy 10 thcIssuer and the
Company. Notwithstanding the foregoing, notice of Listed Event;.described in
subclauses (i)(8) and (9) need not be given under this subsection any <arlier than
the notice (if any) that the underlying event is given to Owners of afte=ted Bonds
pursuant to the Second Amended Indenture.

(e) Termination of Reporting Obligation. The Company’s obligations under this
Continuing Disclosure Covenant shall terminate upon the legal defeasance, prior
redemption or payment in full of all of the Bonds. If the Company’s obligations under the
Facillity Lease Agreement are assumed in full by some other Person, such Person shall be
responsible for compliance with this Continuing Disclosure Covenant in the same manner
as if [it were the Company and the original Company shall have no further obligations
hereunder so long as, but solely to the extent that, the Company delivers a written
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assumption by such Person of the Company s obligations under this Continuing
Disclosure Covenant, in form and substance satisfactory to the Trustee and the Issuer. If
such termination or substitution occurs prior to the final maturity of the Bonds, the
Company shall give notice of such termination or substitution in the same manner as for a
Listed Event under clause (d)(vi).

(f) Dissemination Agent. The Company may, from time to time, appoint or
engage a Dissemination Agent to assist it in carrying out its obligations under this
Continuing Disclosure Covenant, and may discharge any such Agent, with or without
appoi'nting a successor Dissemination Agent. The Dissemination Agent shall not be
" responsible in any manner for the form, substance or content of any notice or report
prepalrec' by the Company pursuant to this Continuing Disclosure Covenant. If at any time
there' is" not any other designated Dissemination Agent, the Trustee shall be the
Dissemiration Agent. The initial Dissemination Agent shall be the Trustee. No Owner,
Beneﬁc:1al Qwwricr, Participating Underwriter or any other person shall have any action
agalnst the Disserniration Agent for damages of any kind or nature whatsoever.

i (z) Amendment;-Waiver. Notwithstanding any other provision of this Continuing
Dlsclosure Covenant, 0z Company and the Trustee may amend this Continuing
Disclosure Covenant (and tke Trustee shall agree to any amendment so requested by the
Company) and any provision o1 this Continuing Disclosure Covenant may be waived,
provided that the following conditors are satisfied:

(1) If the amendment or'waiver relates to the provisions of clauses
(b)(®), (¢} or (d)(i), it may only 'o¢ made in connection with a change in
circumstances that arises from a change in legal requirements, change in law, or
change in the identity, nature or status of au obligated Person with respect to the
Bonds or the type of business conducted,;

(i)  The undertaking, as amended or taking into account such waiver,
would, in the opinion of Bond Counsel have compliec Ni'rh the requirements of

which the Rule was first effective) of the Bonds after takl g into account any
i amendments or interpretations of the Rule, as well as any change in
circumstances; and

(iii)  The amendment or waiver either (A) is approved by the Ovmers or
Beneficial Owners of the Bonds in the same manner as provided in Secticn 10.01
of the Second Amended Indenture for amendments to the Second Amended
i Indenture with the consent of Owners, or (B) does not, in the opinion of the
Trustee or Bond Counsel, materially impair the interests of the Owners or
Beneficial Owners of the Bonds.

In the event of any amendment or waiver of a provision of this Continuing
Dlsclosure Covenant, the Company shall describe such amendment, in the next Annual
Report and shall include, as applicable, a narrative explanation of the reason for the
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amendment or waiver and its impact on the type (or, in the case of a change of accounting
principles, on the presentation) of financial information or operating data being presented
with| respect to the Company. In addition, if the amendment relates to the accounting
principles to be followed in preparing financial statements, (Y) notice of such change
shall be given in the same manner as for a Listed Event under Section (d)(vi), and (Z) the
Ann}lal Report for the year in which the change is made should present a comparison (in
narrative form and also, if feasible, in quantitative form) between the financial statements
as prepared on the basis of the new accounting principles and those prepared on the basis
of the former accounting principles.

(h) Additional Information. Nothing in this Continuing Disclosure Covenant
shai‘ be, deemed to prevent the Company from disseminating any other information, using
the me .3 of dissemination set forth in this Continuing Disclosure Covenant or any other
means ¢f cemmunication, or including any other information in any Annual Report or
notice of ‘eccurrence of a Listed Event, in addition to that which is required by this
Contmumg Disciosure Covenant. If the Company chooses to include any information in
any Annual Repcrt or notice of occurrence of a Listed Event, in addition to that which is
specxﬁcally required by this Continuing Disclosure Covenant, the Company shall have no
obligation under this Ccntinuing Disclosure Covenant to update such information or
include it in any future Annual Report or notice of occurrence of a Listed Event.

|

(1) Default. In the event 0f a failure of the Company or the Dissemination Agent
to comply with any provision of this Continuing Disclosure Covenant, the Trustee may,
and, |at the request of any Participatinng Underwriter or the Owners of at least 25%
aggregate principal amount of Outstanding Bonds shall, or any Owner or Beneficial
Owner of the Bonds may take such acticas’as may be necessary and appropriate,
1ncludlng seeking mandamus or specific perrorgance by court order, to cause the
Company or the Trustee, as the case may be, to comply with its obligations under this
Continuing Disclosure Covenant. A default under this/Continuing Disclosure Covenant
shall! not be deemed an Event of Default under the Secorid-Amended Indenture or the
Agre'ement and the sole remedy under this Continuing Disclosare Covenant in the event
of any failure of the Company or the Trustee to comply with tiirs Continuing Disclosure
Covenant shall be an action to compel performance. Any such acticn shall be commenced
only|in a court of competent jurisdiction, be it federal or state, located in Cook County,
[llinots.

(j) Duties: Immunities and Liabilities of Trustee and Dissemination Age:i, As to
the obllgatlons of the Trustee hereunder, Article VIII of the Second Amended Indenture
is hereby made applicable to this Continuing Disclosure Covenant as if this Continuing
Dlsclosure Covenant were (solely for this purpose) contained in the Second Amended
Indenture The Dissemination Agent (if other than the Trustee or the Trustee in its
capaplty as Dissemination Agent) shall have only such duties as are specifically set forth
in this Continuing Disclosure Covenant, and the Company agrees to indemnify and save
the Dissemination Agent, its officers, directors, employees and agents, harmless against
any loss expense and liabilities which it may incur arising out of or in the exercise or
performance of its powers and duties hereunder, including the reasonable costs and
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expenses (including reasonable attorneys fees) of defending against any claim of liability,
but excludmg liabilities due to the Dissemination Agent’s negligence or willful
misconduct. The obligations of the Company under this clause (j) shall survive
resignation or removal of the Dissemination Agent and payment of the Bonds.

(k) Notices. Any notices or communications to or among any of the parties to this
Continuing Disclosure Covenant shall be given in the manner provided in Section 13.14
of the Second Amended Indenture.

|

| (1) Beneficiaries. This Continuing Disclosure Covenant shall inure solely to the
benefit of the Issuer, the Trustee, the Dissemination Agent, the Participating
Undecwriters, and Owners and Beneficial Owners from time to time of the Bonds and
shall |crzate no rights in any other Person or entity.

ARTICLE VI

ISSUER COVENANTS

Section 6.1  Muiitenance of Existence. The Issuer shall use its best efforts to
preserve and maintain (i) ite'lepal existence and form and (ii) all of its rights, privileges
and franchlses necessary tor ownership of the Project and the maintenance of its
existence.

| . .
| Section 6.2  Compliance with Certain Agreements and Performance of General
Covenants.

(a) The Issuer shall perform in all matedisi respects all of its obligations under the
Issuer Documents, the non-performance of which zould reasonably be expected to result
in a Material Adverse Effect.

(b) The Issuer shall comply in all material respectsvith all Requirements of Law

applicable to the Issuer and the Project in performing its okiisations under the Issuer |

Documents, except any thereof the noncompliance with which couvld not reasonably be
expe cted to result in a Material Adverse Effect.

(¢) The Issuer further covenants that, to the extent permitted by Law, tt-shall take
no acl:tion nor enter into any agreement which could reasonably be expected ¢ result in a
Material Adverse Effect.

Section 6.3  Issuance of Additional Bonds. Upon the written request of the
Company, the Issuer shall use its best efforts to issue Additional Bonds as provided in
Section 2.07 of the Second Amended Indenture.

| Section 6.4  Confidentiality. The Issuer agrees that, except as otherwise
required by Law, it will not disclose any written information it receives from the

Com'pany, the Trustee or the Independent Engineer pursuant to the Issuer Documents,
|
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without the prior written consent of the Company and the Person providing such
information.

i Section 6.5  Availability of Funds. The Issuer agrees that it will make available
to the Company the funds and amounts identified in the Second Amended Indenture for
the acqulsmon construction and equipping of the Project (mcludlng reimbursement to the
Company for costs incurred in connection therewith, all in accordance with the
provisions of the Second Amended Indenture).

ARTICLE VII

EVENTS OF DEFAULT AND REMEDIES

Seciion 7.1 Events of Default.

(a) Sc_iorg as any Bonds remain OQutstanding, the term “Event of Default”,
whenever used heiein, shall mean any of the following events (whatever the reason for
such levent and whéther it shall be voluntary or involuntary or come about or be affected
by operation of law, or.be pursuant to or in compliance with any applicable Law), and
any such event shall continvé 1o be an Event of Default if and for so long as it shall not
have |been remedied:

| (i) Failure to pay 4ny Lease Payment due hereunder within three days
‘ of when the same becomes due axd payable; provided, however, the payment of a
Lease Payment out of moneys diawn-from the Debt Service Reserve Account, if
any, shall not constitute, in and o itself, an Event of Default under this
Agreement.;

(1)  The Company shall fail to-perform or observe its covenant or
agreement contained in Sections 5.8 (Inswrance), 5.6(f) (Governmental
Approvals), 5.6(a) (Maintenance of Existence), 5.1+ #Debt), 5.15 (Liens), 5.16
(Guarantees), 5.17 (Disposition of Assets), 5.19 {Araendments; Additional
Agreements), 5.20 (Prohibition on Fundamental Changes),~5.21 (Subordinated
Debt Payments) or 5.22 (Nature of Business) herein and such failure shall
continue uncured for 30 or more days after the Company has acua! knowledge of
such failure; or

(i)  The Company shall fail to perform or observe any of its covenants
contained in any other provision of this Agreement (other than those referred to in
paragraph (ii) above) and such failure shall continue uncured for 30 or more days
after the Company has actual knowledge of such failure; or

(iv)  Any representation or warranty made by the Company herein shall
prove to have been false or misleading in any respect as of the time made,
| confirmed or fumished and the inaccuracy of such representation or warranty has
resulted or would reasonably be expected to result in a Material Adverse Effect,
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and such misrepresentation shall continue uncured for 30 or more days from the
date the Company has actual knowledge thereof; or

(v)  The Company shall fail to make any payment in respect of any
Debt in an amount exceeding $1,000,000 which it has incurred and which shall
remain outstanding (other than any amount due under or pursuant to this
Agreement or any Subordinated Debt) when due and payable (subject to any
applicable grace period); or

(vi) A final, non-appealable order from FERC revoking the Facility’s
status as a Qualifying Facility under PURPA; provided, however, that such
revocation shall not be an Event of Default if within 270 days of such revocation
tiie Company (A)(1) obtains recertification from FERC as a Qualifying Facility or
() ohtains all requisite approvals necessary to operate the Facility as an “exempt
wholeszle generator” and, in either case, the Company files with the Trustee a
certificate, confirmed by the Independent Engineer, which confirmation shall not
i be unreasonably withheld or delayed, certifying the occurrence of the matters
described 1n eithcr clause (A) or (B) above; or

(vii) RESERVED; or

(viii) With respect to any Project Document (other than the Waste
Disposal Agreements): (A}such Project Document is declared unenforceable by
a Governmental Authority of competent jurisdiction in a final, non-appealable
judgment, or (B) any other party ihsreto denies it is required to comply with any
material obligation under such Project Document, or (C) any other party thereto
defaults in respect of its material obligations under such Project Document and in
the case of clauses (A), (B) and (C) abcve, such event would reasonably be
expected to result in a Material Adverse Eftect; or

(ix)  Except as otherwise permitted by Seciier1 5.19, with respect to any
Waste Disposal Agreement: (A) such Waste Disposal #greement is terminated
by either party thereto except as otherwise permitted 1n this /Agreement, or (B) an
Event of Default (as defined in such Waste Disposal Agreemen®) shall occur and
be continuing under such Waste Disposal Agreement, and, in trecase of clauses
(A) and (B) above, such event would reasonably be expected ts tesult in a
Material Adverse Effect; or

(x) A final and non-appealable judgment or judgments for the payment
of money in excess of $1,000,000 shall be rendered against the Company, and the

CHI99 3,

same shall remain unpaid for a period of 30 or more consecutive days from the
date of entry thereof, or

(xi)  Any grant of a Lien to the Trustee on the Collateral contained in
the Security Documents shall cease to be a perfected Lien with the priority
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purported to be created thereby; provided, however, that the Company shall have
ten days after knowledge or constructive knowledge to cure any such cessation; or

(xi1)  Other than in connection with the Plan or to otherwise effect an
exchange of Bonds under the Second Amended Indenture, the Company shall (A)
apply for or consent to the appointment of, or the taking of possession by, a
receiver, custodian, trustee or liquidator of itself or of all or a substantial part of
its property, (B) admit in writing its inability, or be generally unable, to pay its
debts as such debts become due, (C) make a general assignment for the benefit of
its creditors, (D) commence a voluntary case under the Federal Bankruptcy Code,
(E) file a petition seeking to take advantage of any other law relating to
bankruptcy, insolvency, reorganization, winding-up, or composition or
zcadjustment of debts, (F) fail to controvert in a timely and appropriate manner, or
acqaiesce in writing to, any petition filed against such Person in an involuntary
case-under the Federal Bankruptcy Code, or (G) take any corporate or other action
for the pripose of effecting any of the foregoing; or

(xti) A-vroceeding or case shall be commenced without the application
or consent of the Company in any court of competent jurisdiction, seeking (A) its
liquidation, reorgarnization, dissolution, winding-up, or the composition or
readjustment of debts, () the appointment of a trustee, receiver, custodian,
liquidator or the like of sich Person under any law relating to bankruptcy,
insolvency, reorganization, winding-up, or composition or adjustment of debts,
and such proceeding or case shal! continue undismissed, or (C) any order,
Judgment or decree approving or cidering any of the foregoing shall be entered
and continue unstayed and in effect, for « period of 90 or more consecutive days,
or any order for relief against such Person shall be entered in an involuntary case
under the Federal Bankruptcy Code.

(b) When no Bonds are Qutstanding, the term “Everi of Default”, whenever used

herein, shall mean any of the following events (whatever tie rzason for such event and
whetlller it shall be voluntary or involuntary or come about or be s{fzcted by operation of
law, or be pursuant to or in compliance with any applicable Law), and any such event

shall

continue to be an Event of Default if and for so long as it shall hot have been

remeldied:

CHI99 3

(i) The Company shall fail to perform or observe any of its-cevenants
contained in any other provision of this Agreement and such failure shall continue
uncured for 30 or more days after the Company has actual knowledge of such
failure; provided that if the Company commences efforts to cure such default
within such 30-day period, the Company may continue to effect such cure of the
default (and such default shall not be deemed an “Event of Default” hereunder)
for an additional 90 days so long as a Company Representative provides an
Officers’ Certificate to the Trustee stating that the Company is diligently pursuing
the cure; or
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(il  Any representation or warranty made by the Company herein shall
prove to have been false or misleading in any respect as of the time made,
confirmed or furnished and the inaccuracy of such representation or warranty has
resulted or would reasonably be expected to result in a Material Adverse Effect,
and such misrepresentation shall continue uncured for 30 or more days from the
discovery; provided that if the Company commences efforts to cure such
inaccuracy within such 30-day period, the Company may continue to effect such
cure of the misrepresentation (and such misrepresentation shall not be deemed an
“Event of Default” hereunder) for an additional 90 days so long as a Company
Representative provides an Officers’ Certificate to the Trustee stating that the
Company is diligently pursuing the cure; or

(iii) The Company shall fail to make any payment in respect of any
Dektain an amount exceeding $10,000,000 which it has incurred and which shall
reinain< outstanding (other than any amount due under or pursuant to this
Agreenieut or any Subordinated Debt) when due and payable (subject to any
applicable g:aze period); or

! (iv)  A'final and non-appealable judgment or judgments for the payment
of money in excess Of $10,000,000 shall be rendered against the Company, and
the same shall remain vapaid or unstayed for a period of 30 or more consecutive
days from the date of entry thereof; or

(v)  Other than in co)nection with the Plan, the Company shall (i)
apply for or consent to the appoinirent of, or the taking of possession by, a
receiver, custodian, trustee or liquidator of itself or of all or a substantial part of
its property, (ii) admit in writing its inability, or be generally unable, to pay its
debts as such debts become due, (iii) make a seneral assignment for the benefit of
its creditors, (iv) commence a voluntary case uncer the Federal Bankruptcy Code,
(v) file a petition seeking to take advantage of 2ny other law relating to
bankruptcy, insolvency, reorganization, winding-uz; - or composition or
readjustment of debts, (vi) fail to controvert in a timely end appropriate manner,
or acquiesce in writing to, any petition filed against such Person in an involuntary
case under the Federal Bankruptcy Code, or (vii) take any corporate or other
action for the purpose of effecting any of the foregoing; or

(vi) A proceeding or case shall be commenced without the a2pyiication
or consent of the Company in any court of competent jurisdiction, seeking (i) its
liquidation, reorganization, dissolution, winding-up, or the composition or
readjustment of debts, (ii) the appointment of a trustee, receiver, custodian,
liquidator or the like of such Person under any law relating to bankruptcy,
insolvency, reorganization, winding-up, or composition or adjustment of debts,
and such proceeding or case shall continue undismissed, or any order, judgment
or decree approving or ordering any of the foregoing shall be entered and
continue unstayed and in effect, for a period of 90 or more consecutive days, or
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any order for relief against such Person shall be entered in an involuntary case
under the Federal Bankruptcy Code.

|
Section 7.2 Remedies.

(a) Upon the occurrence of an Event of Default described in Section 7.1(a)(xii) or
(xiii)/above, all Lease Payments shall become automatically due and payable. Upon the
occurrence of an Event of Default under Section 7. 1(a)(1) the Trustee may, and upon the
wrmen request of the Owners of not less than a majority in aggregate principal amount of
Bonds then QOutstanding shall, by notice in writing delivered to the Issuer and the
Com;l)any, declare all Lease Payments immediately due and payable. Upon the
occur *‘Cl ce of an Event of Default described in Section 7.1{a)(ii) through and including
(a)(xw\ (except for Section 7.1(a)(xii) or (xiii)), the Trustee, upon the written request of
the Owner, of not less than a majority in aggregate principal amount of Bonds then
Outstandl ig-srall by notice in writing delivered to the Issuer and the Company, declare
all Lease Paymieris immediately due and payabie. The Trustee shall not declare all Lease
Payments to be dae and payable unless it has also declared the principal of and accrued
mterest on all Bonds then Outstanding to be due and payable under Section 7.02 of the
Second Amended Indexit:ce. Such acceleration provisions, however, are also subject to
the ccndltron that if, after the principal of any Bonds shall have been so declared to be
due and payable, and before any iudgment or decree for the payment of the moneys due
shall |have been obtained or entered a5 provided in the Second Amended Indenture, the
Company shall cause to be deposited with the Trustee a sum sufficient to pay all matured
installments of interest upon all Bonds and tae principal of any and all Bonds which shall
have |become due otherwise than by reasor. o7 such declaration (with interest upon such
prmcrpal and, to the extent permissible by lav’, sp overdue installments of interest, at the
rate per annum specified in the Second Amended InZenture) and such amount as shall be
sufﬂcwnt to cover reasonable compensation and reimuursement of expenses payable to
the Tlrustee and all events of default under the Second Ainended Indenture other than
nonpayment of the principal of Bonds which shall have beeme due by said declaration
shall 'have been remedied, such Event of Default shall be rcemed waived and such
declaration and its consequences rescinded or annulled, and the rastee shall promptly
give ‘written notice of such waiver, rescission or annulment to the Issuer and the
Company and shall give notice thereof to all holders of Outstanding Bords previously
notiﬁed of the acceleration, but no such waiver, rescission or annulment snzil <xtend to or
affect any subsequent Event of Default or impair any right or remedy consequert thereon.

(b) Upon the occurrence of an Event of Default described in Section 7.1(b), the
Issuer shall have and may directly exercise in its own name any or all of the remedies
grantled to the Trustee in Sections 7.3 and 7.4 hereof (without regard to or effect given to
references to the acceleration of Lease Payments contained in such sections) and shall
have|all of the rights and options of the Trustee contained in Sections 7.5 through 7.8
hereaf.

Section 7.3 Additional Remedies on Default; Obtaining the Collateral upon
Default. Whenever any Event of Default under this Agreement shall have occurred and
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be continuing and all Lease Payments have been declared to be due and payable and such
accelération has not been rescinded, the Trustee shall have all the rights and remedies of a
secur:ed party under the Uniform Commercial Code to enforce this Agreement and the
security interests contained herein, and, in addition, subject to any requirements of
appliéable law then in effect and the provisions hereof, the Trustee may, in addition to its
other|rights and remedies hereunder, do any of the following to the extent permitted by
appliclzable law and the provisions hereof:

|
| (i) personally, or by trustees or attorneys, immedzately take possession
| of the Collateral or any part thereof, from the Company or any other Person who
| then has possession of any part thereof with or without notice or process of law,
. end for that purpose may enter upon the premises where any of the Collateral is
. Jocated and remove the same and use in connection with such removal any and all
services, supplies, aids and other facilities of the Company;

1)~ instruct the obligor or obligors on any agreement, instrument or
other obligation constituting the Collateral to make any payment required by the
terms of such insirument, agreement or obligation directly to the Trustee;

(i)  take possession of the Collateral or any part thereof, by directing
the Company in writiig-ic deliver the same to the Trustee at any place or places
designated by the Trustee, in which event the Company shall at its own expense:

(A) forthwith cause th¢ same, to the extent reasonably feasible, to be
moved to the place or places so designated by the Trustee and there be delivered
to the Trustee;

(B) store and keep any Collateral so delivered to the Trustee at such
place or places pending further action by tii¢ Trvsiee as provided in Section 7.4;
and

(C)  while the Collateral shall be so storea znd kept, provide such
guards and maintenance services as shall be necessary to ‘preisct the same and to
preserve and maintain them in good condition.

| To the extent permitted by law, the Company’s obligation to delive: the Collateral
is of the essence of this Agreement and, accordingly, upon application to a couit of equity
hav1ng jurisdiction, the Trustee shall be entitled to obtain a decree requiring specific
performance by the Company of said obligations. It is the intention of the parties that
leasehold mortgages are granted pursuant to Section 4.6(a) above, and the Trustee shall
have |all the rights and remedies of a “Mortgagee” under the Illinois Foreclosure Law
with respect to such mortgages.

Section 7.4  Remedies, Disposition of the Collateral, If an Event of Default has
occurred and is continuing and all Lease Payments have been declared to be due and
payable and such acceleration has not been rescinded, any Collateral repossessed by the
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Trustee under or pursuant to Section 7.3 and any other Collateral, whether or not so
repossessed by the Trustee, may, to the extent permitted by any contract terms governing
such|Collateral, be sold, leased or otherwise disposed of under one or more contracts ot
as an entirety, and without the necessity of gathering at the place of sale of the property to
be sold and in general in such manner, at such time or times, at such place or places and
on such terms as the Trustee may, in compliance with any requirements of applicable
law, determine to be commercially reasonable. Any such disposition shall be made upon
not less than 30 days’ written notice to the Company specifying the time such disposition
is to be made and, if such disposition shall be a public sale, specifying the place of such
sale. :Any such sale may be adjourned by announcement at the time and place fixed
therefor, and such sale may, without further notice, be made at the time and place to
whlcp 1. was so adjourned. Any of the Collateral may be sold, leased or otherwise
dlsposm of, in the condition in which the same existed when taken by the Trustee or after
any overhat!-or repair which the Trustee shall determine to be commercially reasonable.
To the exien permitted by law, the Trustee may itself bid for and become the purchaser
of the Collatersi =r any item thereof offered for sale at a public auction without
accountablhty to the-Company (except to the extent of any surplus money received as
prov1ded in Section 7.10 of the Second Amended Indenture).

| Section 7.5  Waivir. (1) Except as otherwise provided in this Agreement, THE
COMPANY HEREBY WAIV:S) TO THE EXTENT PERMITTED BY APPLICABLE
LAW NOTICE OR JUDICIAL ~HEARING IN CONNECTION WITH THE
TRUSTEE S TAKING POSSESSION OR THE TRUSTEE’S DISPOSITION OF ANY
OF THE COLLATERAL, INCLUDIN(G, WITHOUT LIMITATION, ANY AND ALL
PRIOR NOTICE AND HEARING FOt{ ANY PREJUDGMENT REMEDY OR
REMEDIES AND ANY SUCH RIGHT WHICH THE COMPANY WOULD
OTHERWISE HAVE UNDER THE CONSTITE FZON OR ANY STATUTE OF THE
UNITED STATES OR OF ANY STATE, and the coinpany, for itself and all who may
claim under i it, hereby further waives, to the fullest exten( permitted by applicable law:

(A) all damages occasioned by such takirg of possession of any
Collateral;

(B)  all other requirements as to the time, place and tetms of sale or
+ other requirements with respect to the enforcement of the Trustee’s rights
! hereunder; and

(C)  all rights of redemption, appraisement, valuation, stay, exterision or
| moratorium now or hereafter in force under any applicable law in order to prevent
| or delay the enforcement of this Agreement or the absolute sale of the Collateral
or any portion thereof.

(i)  Without limiting the generality of the foregoing and to the extent
permitted by law and subject to the provisions hereof, if an Event of Default shall have
occurred and be continuing and all Lease Payments have been declared to be due and
payable and such acceleration has not been rescinded, the Company hereby: (A)
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authorizes the Trustee, in its sole discretion and without notice to or demand upon the
Company and without otherwise affecting the obligations of the Company hereunder
from jtime to time, to take and hold other collateral (in addition to the Collateral) for
paym'ent of any Bonds, or any part thereof, and to exchange, enforce or release such other
collateral or any part thereof, and to accept and hold any endorsement or guarantee of
payment of the Bonds or any part thereof, and to release or substitute any endorser or
guarantor or any other person granting security for or in any way obligated upon any
Bonds, or any part thereof, and (B) waives and releases any and all right to require the
Trustee to collect any of the Bonds from any specific item or items of Collateral or from
any olther party liable as guarantor or in any other manner in respect of any of the Bonds
or froim any collateral (other than the Collateral) for any of the Bonds.

/i) To the extent permitted by law, any sale of, or the grant of options to
purchase, oc.any other realization upon, any Collateral shall operate to divest all right,
title, intercst; ciaim and demand, either at law or in equity, of the Company therein and

thereto.
|

Section 7.6 Application of Proceeds. The proceeds of any Collateral obtained
pursulant to Section 7.3-0: disposed of pursuant to Section 7.4 shall be applied to the
payment and satisfaction of the Bonds and otherwise in accordance with the terms of
Sect1<|)n 7.16 of the Second Amended Indenture.

‘ Section 7.7  Remedies Curiuative; No Waiver. Each and every right, power
and remedy hereby specifically given t¢ the Trustee shall be in addition to every other
right,‘ power and remedy specifically giveri vnder this Agreement or now or hereafter
existing at law or in equity, or by statute, an4 each and every right, power and remedy
whether specifically herein given or otherwise ¢x:s'ing may be exercised from time to
time or simultaneously and as often and in such order as may be deemed expedient by the
Trustee. All such rights, powers and remedies shall be ‘cumulative, and the exercise or
the pélrtial exercise of one shall not be deemed a waivei-of the right to exercise of any
other! No delay or omission of the Trustee in the exercise of apy of its rights, remedies,
powe'rs and privileges hereunder or partlal or single exercise ther <of, and no renewal or
extensmn of any of the Bonds, shall impair any such right, remedy, power or privilege or
shall constitute a waiver thereof.

Section 7.8 Discontinuance of Proceedings. In case the Trustee shall have
instituted any proceeding to enforce any right, power or remedy under this Agieement by
foreclosure, sale, entry or otherwise, and such proceeding shall have been discontinued or
abandoned for any reason or shall have been determined adversely to the Trustee, then, in
every such case, the Company, the Trustee, the Issuer and each holder of any of the
Bornds shall be restored to their former positions and rights hereunder with respect to the
CoIlateral subject to the security interest created under this Agreement, and all rights,
remedles and powers of the Trustee shall continue as if no such proceeding had been
mstltuted
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ARTICLE VIII

OPTION TO PURCHASE PROJECT

Section 8.1  Company Option to Purchase. The Company shall have the option
to puu‘chase the Project, the Facility Site and the interests of the Issuer in the Transfer
Statlon and terminate this Agreement and release the Transfer Station Mortgage at any
time after the commencement of the term hereof. To exercise any such opnon and
termmate this Agreement pursuant to Section 11.10, the Company shall give written
notice to the Issuer, and to the Trustee if any Bonds remain outstanding, specifying
therem the date of closing such purchase, which shall be not less than 45 nor more than
90 dx .vs from the date such notice is mailed, shall file with the Issuer and the Trustee (x)
an Off izer’s Certificate stating the Company intends to exercise its option to purchase,
and (y) a Favorable Opinion of Bond Counsel, and shall, no later than the date of closing,
pay, as approriiate to the Trustee for deposit in the Redemption Fund under the Second
Amended Indenture; the purchase price which shall be the greater of (i) Fair Market Sales
Valué and (if) the amount necessary to defease the principal of, premium, if any, and
interest accrued on the outstanding Obligations (the “Project Purchase Price™). The
Issuer shall cause the Project Purchase Price to be deposited with the Trustee in the
Redemptlon Fund. Moneys o deposued in accordance with this Section shall be held and
mvested in accordance with th¢ S:cond Amended Indenture and the Tax Agreement and
used [to defease the then Outstandin.g Obligations. Any Project Purchase Price moneys
received by the Issuer pursuant to tlis Article VIII remaining, after defeasance of the
Obligations and discharge of the lien of the Second Amended Indenture, shall be paid to
the Issuer Purchase of the Project, release (he Transfer Station Mortgage and termination
of th1s Agreement pursuant to this Section shall not limit or discharge any other
obllganons which the Company may have heieunder which by the terms of this
Agreement survive termination hereof.

| Section8.2  Method of Determination of Fair i/urket Sales Value. The Fair
Market Sales Value of the Project shall be determined by quaiified real estate appraisers
(an “Appraiser”), selected as provided in this Section 8.2. Witkin 60 days of delivery of
the m:)tice of the Company’s election to purchase the Project describea in Section 8.1, the
Company and the Issuer shall each select a qualified Appraiser and shell provide written
notice of such appointment to the other and to the Trustee. The Appraisers s¢selected by
the Company and the Issuer shall consult and select a third, independent Appraiser. The
three Appralsers so appointed shall then proceed independently to appraise tbe fair
market value of the Project and shall submit such appraisals to the Company, the Issuer
and the Trustee no later than 45 days following the selection of Appraisers by the
Company and the Issuer (or such longer period as the Company and the Issuer shall agree
upon). The appraisals so submitted which contain the highest and the lowest appraised
values of the Project shall be disregarded and the Fair Market Sales Value of the Project
shalli equal the appraised value of the Project in the remaining appraisal. The
determinations and calculations of the Appraisers, made in accordance with this Section
8.2, shall be conclusive and binding upon the Company, the Issuer and the Trustee,
subject to unanimous agreement to the contrary.
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Section 8.3  Conveyance. At the closing of any purchase of the Project by the
Company and termination of this Agreement, the Issuer will, on receipt of the Project
Purchase Price by the Trustee and payment of or provision for payment of the Bonds,
deIin::r or cause to be delivered to the Company:

i (a) a release or satisfaction of the Second Amended Indenture, the Transfer
Station Mortgage and other documents transferring and conveying to the Company good
and merchantable title to the Project or the Transfer Station, as such property then exists,
and all rights, privileges and appurtenances thereto belonging or anywise appertaining,
subject to Permitted Encumbrances; and

(b) documents releasing and conveying to the Company all of the Issuer’s rights
and mte ests in and to any rights of action, or any insurance proceeds or other rights with
respects .0.such property.

Concurrently with-the delivery of such title documents, there shall be delivered by the
Issuer to the Trustce any instructions or other instruments required by the Second
Amended Indenture to di ischarge the Second Amended Indenture and pay the Obligations.

| Section 8.4  Issuer’s Option to Require Company to Dismantle Project. The
Company agrees that, within two years after the termination of this Agreement in
accordance with Section 11.10 hiereof, at its own cost and expense and upon the written
requelst of the Issuer, it will dismaiiie and remove (or cause to be dismantled and
removed) the Facility from the Facility Site\and will restore the Facility Site as nearly as
reasonably practicable to its condition on ihs date of commencement of construction.

ARTICLEAX
MISCELLANEOUS COVENANTS

Section 9.1  No Warranty of Condition or Suitabiliiy by the Issuer. The Issuer
makes no warranty, either expressed or implied, as to the concition of the Project or that
it will be suitable for the Company’s purposes or needs.

Section 9.2 Release and Indemnification Covenants with Respec’ tn the Issuer.
To the extent permitted by Law, the Company will, at its expense, inderinritv and save
harmless the Issuer and its trustees, officers, employees and agents against and trom any
and al] claims, damages, demands, expenses, liabilities of every kind (other ‘thun the
neghgcnce or willful, wrongful acts of the Issuer, its officers, agents, servants, and
employees) asserted by or on behalf of any person, firm, corporation or Governmental
Authc:)rity arising out of, resulting from the condition, use, possession, conduct,
management, planning, design, acquisition, construction, installation, financing or
ownership of the Project or the Transfer Station. To the extent permitted by Law, the
Comll)any will also, at its expense, indemnify and save harmless the Issuer against and
from |a11 costs, counsel fees, expenses and liabilities incurred in any action or proceeding
brought by reason of any such claim or demand. If any proceeding is brought against the
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Issuer by reason of any such claim or demand, the Company will, upon notice from the
Issuer, defend such proceeding on behalf of the Issuer. Notwithstanding the foregoing,
the Company shall not be obligated to indemnify the Issuer or any of its trustees, officers,
employees or agents or hold any of them harmless against or from or in respect of any
claim, damage, demand, expense, liability or loss arising from the intentional or willful
m1sconduct or gross negligence of the Issuer or any of its trustees, officers, employees or
agents The Issuer shall not be liable for any settlement of any claim, suit, action or
proceedmg made without its consent (which consent shall not be unreasonably withheld).
This Section shall survive the termination or expiration of this Agreement for any reason.

Section 9.3 Release and Indemnification Covenants with Respect to the
Trus.e. The Company will indemnify and hold harmless, the Trustee, its officers,
agents, servants and employees against and from any and all claims, costs, damages,
deme{nds, c¥penses and liabilities of every kind asserted by or on behalf of any person,
firm ‘corpo ai'on or Governmental Authority which may be asserted against the Trustee
and for which th¢ Trustee may be liable (other than the negligence or willful, wrongful
acts of the Trustee. its officers, agents, servants, and employees) in connection with,
arising out of, or resuiting from (a) the acceptance or administration of the Second
Amended Indenture and’ (b) the condition, use, possession, conduct, management,
planr'ung, design, acquisiticn, construction, installation, financing or ownership of the
PrOJect or the Transfer Statior. The Company will also, at its expense, indemnify and
save harmless the Trustee against'ard from all costs, counsel fees, expenses and liabilities
mcurred in any action or proceeding brought by reason of any such claim or demand. The
Trustlee shall give prompt notice to the Company of any claim, suit, action, or proceeding
(of which it has knowledge) to which this 'ndemnity relates and shall cooperate with the
Company, in the defense or settlement therecf provided that the Company shall inform
the Trustee as to the status of such defense or setiizinent on a regular basis. The Trustee
shalhnot be liable for any settlement of any clai's; suit, action or proceeding made
without its consent (which consent shall not be unrezsonahly withheld). This Section
shall ‘survive the termination or expiration of this Agreemer.c for any reason.

Section 9.4  Compensation and Expenses of the Trusice. “The Company shall
within 30 days of recelpt of written notice thereof pay reasonable compensation to the
Trustee and any paying agent and all other fiduciaries and agents serving under the
Second Amended Indenture for their services under or in connection with eajsrcement of
the Second Amended Indenture and this Agreement, and all reasonobic actual
out-o;f-pocket expenses (including counse! fees) reasonably incurred by the Tnitee and
any paying agent in performing their duties thereunder or hereunder or the enforcement
thereof or hereof. The Company shall also pay all expenses (other than applicable taxes,
fees, | or other governmental charges) incurred in connection with exchanges
registrations, or registration of transfers of Obligations. This Section shall survive the
termination or expiration of this Agreement for any reason.

Section 9.5  Expenses of the Issuer. The Company shall pay the reasonable
out-olf-pocket expenses of the Issuer (including reasonable counsel fees) in connection
with |the performance of the duties of the Tssuer under the Issuer Documents, and the
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authorlzatlon execution, delivery, and sale of the Obligations. This Section shall survive
the termmatlon or expiration of this Agreement for any reason.

| Section 9.6  Covenant with Respect to Use of Proceeds of Obligations.
Pending application of amounts in the Bond Fund and Construction Fund under the
Second Amended Indenture for the purposes for which such funds are established, the
moneys therein shall be invested by the Trustee as directed by the Company
Representatlve in accordance with the Second Amended Indenture and the Tax
Agreement.

I Section 9.7  Restrictions on Sale of the Project by the Issuer. Except as
conte’ a},lated or permitted by the Issuer Documents, the Issuer agrees that it will not sell,
aSSlglll convey, mortgage encumber, or otherwise dispose of any part of the Project
during ths Lease Term prior to delivering (a) a Favorable Opinion of Bond Counsel to the
Trustee to-the effect that such sale, assignment, conveyance, mortgage, encumbrance or
other |dispositien will not adversely affect the exclusion of interest on the Tax-Exempt
Bonds from the gioss income of the Owners thereof for Federal income tax purposes and
(b) w'ntten notice ot surk transfer to the Company at least 30 days prior to such transfer.
In addmon the Issuer siiaf! remain liable for all of its obligations hereunder and under the
Second Amended Indenture.

Section 9.8  Third Party Evrgineer Dispute Resolution. 1f the Company and the
Independent Engineer are in dispute-ii respect of a test, notice, plan, report, certificate or
budgét, determination or other matter required to be confirmed, certified, approved, given
or made by the Independent Engineer viider this Agreement or any other Project
Docu:ment and they are unable to resolve the disrute within seven days of issuance by the
Independent Engineer of a written notice to the Company (with a copy to the Trustee)
expressing its disagreement with such test, notice.-plan, report, certificate, budget,
determination or other matter, a single independen: engineer (the “Third Party
Engir#eer ") shall be designated to consider and decide the issmes raised by such dispute.
The Company shall designate the Third Party Engineer noi !ater than the third day
fol]ov'ving the expiration of the seven day period described abevzaad such designation
shall become effective in three days unless the Trustee gives notice of its disagreement
with such selection within such three-day period. Within three days of the designation of
a Thll'd Party Engineer, each of the Company and the Independent Engiticer zhall submit
to the Third Party Engineer a notice setting forth in detail such Person’s pssition in
respect of the issues in dispute. Such notice shall include supporting documciitction, if
appropriate.

The Third Party Engineer shall complete all proceedings and issue his decision
with regard to the issues in dispute as promptly as reasonably possible, but in any event
within ten days of the date on which he is designated as Third Party Engineer, unless the
Third! Party Engineer reasonably determines that additional time is required in order to
give adequate consideration to the issues raised. In such case, the Third Party Engineer
shall state in writing his reasons for believing that additional time is needed and shall
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specilfy the additional period required, which such period shall not exceed ten days
without the Company’s agreement.

If the Third Party Engineer determines that the concerns set forth in the
Independent Engineer’s notice are valid, he shall so state and shall state the corrective
actions to be taken by the Company. In such case, the Company shall promptly take such
actions. The Company shall thereafter bear all costs which may arise from actions taken
pursuant to the Third Party Engineer’s decision. If the Third Party Engineer determines
that the concerns sct forth in the Independent Engineer’s notice are not valid, he shall so
state and shall state the appropriate actions to be taken by the Company. In such case, the
Company shall take such actions and for purposes of the Second Amended Indenture and
this | greement, the Independent Engineer shall be deemed to have approved, confirmed,
concurr.,o in or consented to the test, notice, plan, report, certificate, budget,
determmaf ca or other matter in dispute. The decision of the Third Party Engineer shall
be ﬁnal ana-nnaappealable. The Company shall bear all reasonable costs incurred by the
Third Party Engriie=7 in connection with this dispute resolution mechanism.

| Section 9.9 Performance of Independent Engineer. References herein and in
the Second Amended “indenture to the performance of actions by the Independent
Engmeer when modified by the phrase “which shall not be unreasonably withheld or
delayed” or similar language shal' require the Independent Engineer to render its written
de01s|10n with respect to the test, olen, report, certificate, consent, budget, determination
or other matter within 10 Business Days after receipt of written notice from the
Company. In the event the Independent Engineer fails to act after 10 Business Days (or
such longer period as the Independent Engiieer may reasonably request, which additional
perlod shall in no event exceed 30 days), th¢ Company may immediately invoke Third
Party Engineer Dispute Resolution.

| Section 9.10  Resignation or Removal of Enginzers. The Independent Engineer
or Thll‘d Party Engineer may at any time resign and bc discharged of the duties and
obhgatlons created by this Agreement and the Second Amendesz-Indenture by giving not
less than 90 days’ written notice to the Trustee and the Compaiay. The Company may
remove the Independent Engineer in the event that the Independent Engineer breaches
any of the duties imposed on it under this Agreement, the Second Amende Indenture or
such | agreement as may at the time be in effect between the Comnrary. and the
Independent Engineer pursuant to which the Independent Engineer has underzsen to act
in such capacity by giving not less than 30 days’ notice to the Independent Engii:e=r and
the Trustee. Any such notice shall specify the date when such resignation or removal
shall take effect. Such resignation or removal shall take effect upon the date specified in
such notice uniess previously an Eligible Successor shall be appointed by the Trustee and
the Company, in which event such resignation or removal shall take effect immediately
uponithe appointment and acceptance of such Eligible Successor; provided, however, that
no such resignation or removal may take effect until an Eligible Successor has been so
appomted and has accepted. Upon the receipt of any such notice of resignation or
removal the Trustee and the Company shall promptly appoint an Eligible Successor.

67-

CHIS9 3317491-2.044366.0015

9:100

‘r"i
<0
N




UNOFFICIAL COPY

Section 9.11 Assignment Successors and Assigns. This Agreement may be
a551gned in whole or in part by the Company only with the prior written consent of the
Issuer; provided, however, that no assngnment shall relieve the Company from liability
for any of its obligations hereunder, and in the event of any such assignment, the
Company shall continue to remain primarily liable for the payments specified in Sections
4.3, 92 9.3, 94 and 9.5 hereof and for performance and observance of the other
- agreements and covenants on its part herein provided. The Issuer may not assign its rights
and obllgatlons hereunder except as provided in the Second Amended Indenture, unless it
recelves a Favorable Opinion of Bond Counsel and the prior written consent of a
Company Representative. This Agreement and all covenants, promises and agreements
made by or on behalf of the Issuer or the Company herein shall inure to the benefit of,
and o%a | be binding upon the Issuer, the Company and their respective successors and
assugm

ARTICLE X

AMENDMENTS

This Agreement iay not be effectively terminated except in accordance with the
provisions hereof and may not be effectively amended or supplemented except by a
written agreement in accordance with Article X of the Second Amended Indenture and
signed by the parties hereto.

ARTICLE XI
MISCELLANEZEOUS
Section [1.1 Notices. All notices or oth¢r communications hereunder shall be

sufﬁeient]y given and shall be deemed given when delivzred or mailed as provided in the
Secor|1d Amended Indenture.

" Section 11.2  Binding Effect. This Agreement shall inué2 to the benefit of and
shall|be binding upon the Issuer, the Company and their respective successors and

assigns, subject, however, to the limitations contained in Section 9.10.
|

| Section 11.3 Severability. If any provision of this Agreemenr shall be
determined to be unenforceable at any time, that shall not affect any other provision of
this Agreement or the enforceability of that provision at any other time.

Section 11.4 Amendments. This Agreement may not be effectively amended or
termilnated without the written consent of the Trustee and in accordance with the
provisions of Article X hereof and in Article X of the Second Amended Indenture.

Section 11.5 Right of Company to Perform Issuer’s Agreements. The Issuer
irrevocably authorizes and empowers the Company to perform in the name and on behalf
of the Issuer any agreement made by the Issuer in this Agreement or in the Second
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Ame!nded Indenture which the Issuer fails to perform in a timely fashion, after prior
written notice to the Issuer, if the continuance of such failure could result in an "Event of
Default" under the Second Amended Indenture. This Section will not require the
Company to perform any agreement of the Issuer. No such performance or advance shall
operate to release the Issuer from any such failure and any sums so advanced by the
Com'pany shall constitute an obligation of the Issuer to the Company, shall, to the extent
permltted by Law, be repayable by the Issuer on demand and shall bear interest at the rate
of 1% per annum over the prime rate of the Trustee, to the extent permitted by Law. The
Company may not set-off, abate or reduce any such obligation of the Issuer to the
Company against amounts owed by the Company hereunder.
|

Section 11.6  Right of Issuer to Perform Company's Agreements. In the event
the Conmany shall fail to (a) pay any tax, charge, assessment or imposition pursuant
hereto, (%) r2amove any lien, encumbrance or charge pursuant hereto, (c) maintain the
Project in‘repein pursuant hereto, (d) procure the insurance required hereby, in the manner
herein described or.{e) fail to make any other payment or perform any other act required
to be'performed heraunder, and the Company is not contesting the same, then and in each
Such|case the Issuer riay (but shall not be obligated to) remedy such failure for the
account of the Company-and make advances for that purpose. No such performance or
advance shall operate to re'eas: the Company from any such failure and any sums so
advanced by the Issuer shall(be added to the indebtedness secured by the Second
Amended Indenture, shall be repayable by the Company on demand and shall bear
mterest at the rate of 1% per annum cver the prime rate of the Trustee if advanced by the
Issuer. The Issuer shall have the right ol eniry on the Facility Site or any portlon thereof
in order to effectuate the purposes of this Scction 11.6, subject to the permission of a
court of competent jurisdiction, if required by'Lay:

! Section 11.7 Applicable Law. This Agrceinent shall be governed by and
construed in accordance with the laws of the State.

| Section 11.8 Captions; References to Sections. The ¢zptions in this Agrecment
are fdr convenience only and do not define or limit the scope or [nicnt of any provisions
or Sectlons of this Agreement. References to Articles and Sections ave to the Articles and
Sect1|ons of this Agreement, unless the context otherwise requires.

‘ Section 11.9 Complete Agreement. This Agreement represenis- the entire
agreement between the Issuer and the Company with respect to its subject mater

Section 11.10 Termination. This Agreement shall terminate upon the earliest to
occur of (a) the end of the Lease Term, (b) the Company’s exercise of its option to
purchase the Project pursuant to the provisions of Article VIII hereof or (c) termination of
this ziﬁgreement by the Trustee or by the Issuer pursuant to Section 7.3 hereof.

|
Section 11.11 Counterparts.  This Agreement may be signed in several

coun?erparts. Each will be an original, but all of them together constitute the same
instrument,
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Section 11.12 Recording of Agreement. This Agreement and every modification
and a551gmnent hereof shall be recorded in the Office of the Recorder of Deeds for Cook
County, Illinois, or in such other office as may be at the time provided by Law as the
proper place for such recording.
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rN WITNESS WHEREOQF, the Issuer and the Company have caused this

Agreement to be signed in their behalf by their duly authorized representatives as of the
date ﬁrst written above.

VILLAGE OF ROBBINS, COOK COUNTY,
| ILLINOIS
President
Attest:
Vlllage Clerk %;
A f‘ ROBBINS RESOURCE RECOVERY
PARTNERS, L.P. by Foster Wheeler
Robbins, Inc., its general partner
Dy ﬁ &/J&'Zﬂx
Its Vice President
Attest:

Its_Acsmbnt fem/“v«/v

|
FACILITY LEASE AGREEMENT
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STATE OF ILLINOIS )

Jss.;
COUNlTY OF COOK )

Personally appeared before me, the undersigned authority in and for the
Junsdlctlon aforesaid, the within named Irene H. Brodie and Palma L. James, who
acknowledged to me that they are President and Village Clerk, respectively, of the
Vlllage of Robbins, Cook County, Illinois (the “Issuer”), and that for and on behalf of
the Issuer and as its act and deed, they signed and delivered the above and foregoing

mstrument on the 20th day of October, 1999, they having been first duly authorized so to
do by tlhe Issuer.

WITNESS MY HAND AND OFFICIAL SEAL, this the 20th day of October,

(.= %Mé{%

1999.

Notary Public

[SEAL

55
)
22
%’

GEORGINA Y. KAN IN.,"Y
Notary Public, State of e,
| My Comrmssnon Expues 09104/)0
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STAT1|3 OF ILLINOIS )

| )ss.:
COUNTY OF COOK )

| Personally appeared before me, the undersigned authority in and for the
_]urlSdICtIOIl aforesaid, the within named Peter D. Rose and Steven I. Weinstein, who
acknowledged to me that they are the Vice President and Assistant Secretary,
respecnvely, of Foster Wheeler Robbins, Inc., the general partner of Robbins Resource
Recovery Partners, L.P., a Delaware limited partnersh1p, and that for and on behalf of
said corporatlon and as its act and deed, they signed and delivered the foregoing

instrument on the 20th day of October, 1999, they having been first duly authorized so to
do by saiu partnership.

Swornto bersre me this
20th day of Octoher, 1999.

Ll =, 94¢2ww%45//’

Notary Public

"OFFICIAL SEAL®
GEORGINA Y. KAMINSKY

Notary Public, State of Illinois
My Commission Expires 09/04/00

75190100
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EXHIBIT A

DESCRIPTION OF PROJECT

| The Project consists of a recycling and waste-to-energy facility designed to
process approximately 1,600 tons of municipal solid waste per day (the “Facility”),
together with associated materials, ancillary structures and related contractual and
property interests (including the Facility Site (as defined in this Agreement)) The
Fac111ty consists of two material recovery and fuel preparation processing lines, two
refuse-denved fuel circulating fluidized bed combustion systems, two air pollution

control systems and a single turbine generator designed to produce 41.5 (net) megawatts
|
of electiic power for sale to Commonwealth Edison Company.
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EXHIBIT B
DESCRIPTION OF FACILITY SITE
LEGAL DESCRIPTION

A PARCEL OF LAND IN THE EAST Y OF THE SOUTH EAST ' OF SECTION 35,
TOWNSHIP 37 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN
COMIPRISING ALL OR PARTS OF LOTS 26 TO 45, BOTH INCLUSIVE, LOTS 88
TO 107 BOTH INCLUSIVE, LOTS 148 TO 167 BOTH INCLUSIVE, LOTS 209 TO
228, BOTH INCLUSIVE, LOTS 269 TO 287, BOTH INCLUSIVE, LOTS 331 TO 348,
BOT" INCLUSIVE, LOTS 389 TO 407, BOTH INCLUSIVE, LOTS 450 TO 468,
BOTH INCLUSIVE, THE NORTH AND SOUTH PUBLIC ALLEYS ADIJOINING
AFORES:D>. LOTS, PART OF TURNER AVENUE, PART OF SPAULDING
AVENUE PART OF SAWYER AVENUE AND PART OF 134TH STREET ALL IN
JAS. JAY SMITI1 AND COMPANY’S 2ND ADDITION TO CLAIRMONT, BEING A
SUBDIVISION GF/L.OT 3 OF ENGELLAND’S SUBDIVISION OF THE EAST Y% OF
THE SOUTH EAST % OF SECTION 35 AFORESAID, ACCORDING TO THE PLAT
THEREOF RECORDEL” MAY 3, 1893 AS DOCUMENT NO. 1860792 AND
PARTICULARLY BOUND:D AND DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTH WEST CORNER OF LOT 450, BEING A POINT ON
THE [EAST LINE OF HOMAN AVENUE; THENCE EAST ALONG THE NORTH
LINE, AND SAID NORTH LINE EXTENDED EAST, OF SAID LOT 450 TO THE
NORTH WEST CORNER OF LOT 407; THENCE EAST ALONG THE NORTH LINE,
AND‘SAID NORTH LINE EXTENDED EAST, OF SAID LOT 407 TO THE NORTH
WEST CORNER OF LOT 331; THENCE EAST AJLONG THE NORTH LINE, AND
SAID NORTH LINE EXTENDED EAST, OF SAID'LOT 33! TO THE NORTH WEST
CORNER OF LOT 287; THENCE EAST ALONG THE NORTH LINE, AND SAID
NORTH LINE EXTENDED EAST, OF SAID LOT 237.TO THE NORTH WEST
CORNER OF LOT 209; THENCE EAST ALONG THE IROXTH LINE, AND SAID
NORTH LINE EXTENDED EAST, OF SAID LOT 209 TO IHE NORTH WEST
CORNER OF LOT 167, THENCE EAST ALONG THE NORTH LINE, AND SAID
NOR’IFH LINE EXTENDED EAST, OF SAID LOT 167 TO THE NORTH WEST
CORNER OF LOT 88; THENCE EAST ALONG THE NORTH LINE; AND SAID
NORTH LINE EXTENDED EAST, OF SAID LOT 8 TO THE NORfH WEST
CORNER OF LOT 45; THENCE EAST ALONG THE NORTH LINE OF SAID LOT 45
TO A LINE DRAWN PARALLEL WITH AND 65 FEET WESTERLY OF THE EAST
LINE OF THE SOUTH EAST Y% OF SECTION 35 AFORESAID; THENCE SOUTH
ALONG THE LAST DESCRIBED PARALLEL LINE TO THE SOUTH LINE OF LOT
41; THENCE EAST ALONG THE SOUTH LINE OF LOT 41, 20 FEET TO A LINE
DRAWN PARALLEL WITH AND 45 FEET WESTERLY OF THE EAST LINE OF
THE‘SOUTH EAST % CF SECTION 35 AFORESAID; THENCE SOUTH ALONG
THE |LAST DESCRIBED- PARALLEL LINE TO THE SOUTH LINE OF LOT 29;
THENCE SOUTHERLY TO THE POINT OF INTERSECTION OF THE NORTH LINE
OF LOT 28 AND A LINE DRAWN PARALLEL WITH AND 40 FEET WESTERLY
OF T|HE EAST LINE OF THE SOUTH EAST ' OF SECTION 35 AFORESAID;
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THEI!\JCE SOUTH ALONG THE LAST DESCRIBED PARALLEL LINE, BEING THE
WEST LINE OF KEDZIE AVENUE, AS WIDENED, TO THE SOUTH LINE OF LOT
26, THENCE WEST ALONG THE SOUTH LINE, AND SAID SOUTH LINE
EXTENDED WEST, OF SAID LOT 26 TO THE SOUTH EAST CORNER OF LOT
- 107, !THENCE WEST ALONG THE SOUTH LINE, AND SAID SOUTH LINE
EXTENDED WEST, OF SAID LOT 107 TO THE SOUTH EAST CORNER OF LOT
148; iTHENCE WEST ALONG THE SOUTH LINE, AND SAID SOUTH LINE
EXTENDED WEST, OF SAID LOT 148 TO THE SOUTH EAST CORNER OF LOT
228; ‘THENCE WEST ALONG THE SOUTH LINE, AND SAID SOUTH LINE
EXTENDED WEST, OF LOT 228 TO THE SOUTH EAST CORNER OF LOT 269,
THENCE WEST ALONG THE SOUTH LINE, AND SAID SOUTH LINE EXTENDED
WESI,OF SAID LOT 269 TO THE SOUTH EAST CORNER OF LOT 348; THENCE
WEST‘ALONG THE SOUTH LINE, AND SAID SOUTH LINE EXTENDED WEST,
OF I.!,OT 4% TO THE SOUTH EAST CORNER OF LOT 389; THENCE WEST
ALONG THE SOUTH LINE, AND SAID SOUTH LINE EXTENDED WEST, OF LOT
389 TO THE SOL'TH EAST CORNER OF LOT 468, THENCE WEST ALONG THE
SOUTH LINE CE"5AID LOT 468 TO THE SOUTH WEST CORNER THEREOF,
SAID SOUTH WEST COPNER BEING A POINT ON THE EAST LINE OF HOMAN
AVENUE; THENCE NORTii ALONG THE EAST LINE, AND SAID EAST LINE
EXTENDED ACROSS 134TH STREET, OF HOMAN AVENUE TO THE POINT OF
BEGI;NNING, IN COOK COUNATY, ILLINOIS.

|
SAID PARCEL ALSO BEING DESCRIEED AS FOLLOWS:

THA’:T PART OF BLOCKS 1 THROUGH & OF JAMES J. SMITH AND COMPANY'S
SECOND ADDITION TO CLAIRMONT, 4, SUBDIVISION OF LOT 3 IN
ENGELLAND’S SUBDIVISION OF THE EAST 2 OF THE SOUTHEAST % OF
SECTION 35, TOWNSHIP 37 NORTH, RANGE 13 EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, \ILLINOIS, DESCRIBED AS
FOLI:JOWS: :

COM|MENCING AT THE SOUTHEAST CORNER OF LOT 26 IN SAID BLOCK I;
THEI;\ICE ON AN ASSUMED BEARING OF NORTH 89 DEGREES 25 MINUTES 49
SECONDS WEST ALONG THE SOUTH LINE OF LOT 26 FOR / DISTANCE OF
7.00 FEET TO THE POINT OF BEGINNING; THENCE CONTINUING NORTH 89
DEGREES 25 MINUTES 49 SECONDS WEST FOR A DISTANCE OF 1255.24 FEET
TO THE SOUTHWEST CORNER OF LOT 468 IN SAID BLOCK 8§, SAIL: POINT
BEING ON THE EAST LINE OF HOMAN AVENUE; THENCE NORTH 0 DEGREES
10 MINUTES 45 SECONDS EAST ALONG THE EAST LINE OF HOMAN AVENUE
FOR ‘A DISTANCE OF 562.59 FEET TO THE NORTHWEST CORNER OF LOT 450
IN BLOCK 7; THENCE SOUTH 89 DEGREES 25 MINUTES 49 SECONDS EAST
ALONG THE NORTH LINE OF LOT 450 FOR A DISTANCE OF 1230.08 FEET TO A
POINT ON THE NORTH LINE OF LOT 45 IN BLOCK 2 THAT IS 65 FEET WEST
OF THE EAST LINE OF THE SOUTHEAST % OF SECTION 35; THENCE SOUTH 0
DEGREES 00 MINUTES 00 SECONDS WEST ALONG A LINE THAT IS 65 FEET
WEST OF AND PARALLEL TO THE EAST LINE OF THE SOUTHEAST % OF
SECTION 35, FOR A DISTANCE OF 125.00 FEET TO A POINT ON THE NORTH
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LINE OF LOT 40 IN BLOCK 2; THENCE SOUTH 89 DEGREES 25 MINUTES 49
SECONDS EAST ALONG THE NORTH LINE OF LOT 40 FOR A DISTANCE OF
20.00 FEET; THENCE SOUTH 0 DEGREES 00 MINUTES 00 SECONDS WEST
ALONG A LINE 45 FEET WEST OF AND PARALLEL TO THE EAST LINE OF THE
SOUTHEAST % OF SECTION 35 FOR A DISTANCE OF 302.60 FEET TO A POINT
ON THE SOUTH LINE OF LOT 29 IN BLOCK 2; THENCE SOUTH 4 DEGREES 45
MINUTES 38 SECONDS EAST FOR A DISTANCE OF 60.26 FEET TO A POINT ON
THE: NORTH LINE OF LOT 28 IN BLOCK 1; THENCE SOUTH 0 DEGREES 00
MINUTES 00 SECONDS WEST ALONG A LINE THAT IS 40 FEET WEST OF AND
PARALLEL TO THE EAST LINE OF THE SOUTHEAST % OF SECTION 35 FOR A
DISTANCE OF 75.00 FEET TO THE POINT OF BEGINNING, ALL IN COOK
COUFTV, ILLINOIS

‘ Proyer:y Address: Approximately 16.1 acres of vacant land lying north of 135th
Street, east ol Loman Avenue, south of 133rd Street and west of Kedzie Avenue, in
Robbins, Illinois

‘ Permanent Index Numbers:

~if 2 Q. 00 0w
4-35-402-0C2 through 0217 W %9 L/fg

-35-403-002 taroneh <030

24£35-411-019 thryugh -021
-35-412-001 throygh -003
-35-412-018 through -020
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SCHEDULE 1

PERMITS AND APPROVALS

: Qualified Small Power Production Facility Certification — issued by Federal
Energy Regulatory Commission on 4/17/89 and Notice of Self-Recertification dated May
20, 1994;

Order granting Company blanket pre-approval to issue securities and assume
obligations or liabilities issued by the FERC on September 23, 1994.

Letter dated April 28, 1989 accepting for filing the Electric Service Contract
betweeu [RRRC] and ComEd and order authorizing the transfer of this contract from
[RRRL] «0 the Company issued by the FERC on August 5, 1994.

| State (Jualified Solid Waste/Energy Facility Certification Order — issued by
Illino;is Commerce Commission on 8/17/94 (Docket No. 91-0594);

Air Pollution (Corirol Construction/Prevention of Significant Deterioration
Approval Permit #88120055~issued by IEPA on 6/11/90 as extended on 4/23/93 and
transferred to the Company vy letter dated July 20, 1994;

Solid Waste Permit #1990-9£8-DE — issued by IEPA on 6/11/90, extended on
8/12/93 and transferred to the Compaay by letter dated July 20, 1994,

Local Site Approval Ordinance 2-9-9%-A — issued by the Issuer on 2/9/93;

Water Pollution Control Construction Per:nic 1994 — EN — 1115 — issued by
IEPA on 7/5/94;

Historic, Architectural, and Archeological Findings— issued by Illinois Historic
Preservation Agency on 7/6/94 and 7/13/94 log numbers 24—0614005 PCK and
940606010 SCK;

Cook County Air Installation Permit #930232 — issued Yy Cook County
Department of Environmental Control on 7/5/94,

Acknowledgment of Notice of Proposed Construction of a Stack —-.issued by

FAAI on 6/3/94;
|
Finding that there are no Endangered and Threatened Species located in the

vicinlity of the Project — issued by Illinois Department of Conservation on 5/27/94;

Illinois Environmental Protection Agency, Division of Air Pollution Control,
Operating Permit #88120055 - Refuse Derived Fuel Process & Circulating Fluidized Bed

Incmlerators, Issue date: June 2, 1997; Expiration Date: June 1, 2000 or upon issuance of
CAAP Permit
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State of Illinois, Cook County, Department of Environmental Control
Certification of Operation (for process equipment and control devices)

| Illinois Environmental Protection Agency, Bureau of Land, Development Permit
#1990-068-DE and Operating Permit #1997-072-OP; Issue date: June 2, 1997, as
supplemented and superceded by Supplemental/Development Permit #1998-314-DE/SUP

Metropolitan Water Reclamation District - Industrial User Discharge
Authorization #24644-1; Issue date: May 21, 1996; Expiration date: May 20, 2000

Iilinois Environmental Protection Agency, NPDES Permit #ILR005418; Issue
date;'"Qctober 1997; Expiration date: May 2003

Motice to Illinois Environmental Protection Agency and Illinois Attorney
General’s sftice regarding change in holder of stock

Federal crergy Regulatory Commission Notice of Self-Recertification

Notice to Ilirois. Commerce Commission of FERC Self-Recertification and
Change in Stock Ownersaip

Certificate of Occupancy..ssued by the Village of Robbins for the administration
building located at the Robbins facility

Wastewater and Sanitary Discharge Permit or equivalent approval to discharge
wastewater — issued by MWRD or appropria.e agency;

Stormwater Retention/Discharge Permit0: equivalent approval to discharge
stormwater — issued by MWRD or appropriate agerey,
|

| Sewage System Hook-up Permit or equivalent nzeded to discharge to sewer

system — issued by MWRD or appropriate agency;

Roadway and Signal Permit — issued by Cook County Highway Department or
Illinois Department of Transportation;

Water Connection Permit — issued by the Issuer;
Sewer Connection Permit — issued by the Issuer;

Powerline Interconnection Approval — issued by ComEd,;

Spill Prevention Control and Countermeasure Plan — obtained/submitted to/from
USEPA;

Special Waste Hauling Permit obtained from IEPA

|
|
|
|
|
|
!
CHISS ?31749]—2.04436&0015
|
|
|
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KEY|TO ABBREVIATIONS:

FAA— Federal Aviation Administration

FERC — Federal Energy Regulatory Commtssion

IEPA — Illinois Environmental Protection Agency

MWRD —  Metropolitan Water Reclamation District of Greater Chicago (Illinois)
NPDES —  National Pollution Discharge Elimination System

USEPA —  United States Environmental Protection Agency

oS19C100
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SCHEDULE 11
OTHER PERMITS AND APPROVALS

Confirmation that the Project is authorized under Nationwide Permit 26 — issued
by United States Army Corps of Engineers to the Issuer on 7/20/94;

Water Quality Certification — issued by I[EPA to the Issuer on July 29, 1994;

8190104
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SCHEDULE 111
REQUIRED INSURANCE
1. The Company shall maintain or cause to be maintained the following
insurance:
1.1 Employer’s Liability Insurance. Employer’s liability insurance with

llmlts of $500,000 per accident or employee disease/aggregate as to disease or as required
by Law, whichever is greater, with the Operator as named insured, and no deductible.

1.2, Commercial General Liability Insurance. Commercial general liability
msuranc" on a project specific basis including premises, operations, independent
contractcrs vroduct/completed operations and contractual liability, XCII and personal
mjury covéreges with limits of liability of $1,000,000 combined single limit per
occurrence for bodily injury and property damage, identifying the Trustee, the Company
and the Issuer as adritional insureds as to claims based upon the acts or omissions of the
Operator and shaii nave 2 $50,000 deductible.

1.3. Automobile~Liability Insurance. Automobile liability insurance
covering owned, non-owned-ard hired vehicles with combined single limit for bodily
mJury and property damage of 51,560,000, identifying the Trustee, the Company, and the
Issuer as additional insureds as io“claims based upon the acts or omissions of the
Operator.

! 1.4. Excess or Umbrella Liability Insurance. Excess or Umbrella liability
1nsurance on a project specific basis with limits o1 $25,000,000 per occurrence/aggregate
comblned single limit to be excess of the required Commercial General Liability,
Automoblle Liability, and Employer’s Liability sei 1orth-zhove, identifying the Trustee,
the Company and the Issuer as additional insureds as 12 cizims based upon the acts or
omissions of the Operator, and shall have a $50,000 deductibie

| 1.5. “All Risk” Property Damage Insurance. Insurance for loss, damage, or
destruction of the Facility on an “all risk™ basis, including boiler ané mashinery coverage
(havmg flood and earthquake sublimits (which shall each be no less than $100,000,000
per occurrence/annual aggregate) and deductible amounts deemed adequeie by the
Partnershlp) in an amount at all times equal to the full replacement value o1 ‘nhe Facility
with the Trustee and the Company as additional insureds, to the extent of their respective
insurance interests. The deductible shall not exceed $100,000, except $250,000 as to
b01ler and machinery losses.

l 1.6. Business Interrupnon and Extra Expense Insurance. Business
1nterrupt10n and extra expense insurance covering one year of continuing costs, lost
proﬁts and extra expenses due to business interruptions caused by an insured peril
described in B-1.5 of this Schedule IIT with up to a 30-day waiting period.

1.7. Workers' Compensation. Workers’ Compensation, including statutory
limits as required by law.
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2.

All policies shall be on reasonable and customary terms, conditions and
exclusions which conform to reasonably accepted industry standards for the insured risks.

3. The Operator, to the extent permitted by law, will provide a waiver of
subrogation in favor of the Trustee on all policies stated above.
|
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