¢ 3 UNOEEICIAL COPY

N i \Ils\!ll\\\\\ll |
Document prepared by e
and after recording to UDEDDSETT 1
be returned to: 1381/0072 30 001 Page 1 of 42

2002-01-22 09:21:205

Daniel Kohn, Esq. Cook County Recorder 103.30
DUANE MORRIS LLC
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LEASEHAOLD MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
SECULYY AGREEMENT AND FIXTURE FINANCING STATEMENT

My THIS LEASEFO).D MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
"';’ BECURITY AGREEMENT-AND FIXTURE FINANCING STATEMENT (this “Mortgage”) is

company (“Borrower”), with a mailiag address of 2121 San Jacinto, Suite 2900, Dallas, Texas
75201, Attention: Daryl Bird, to BUILDPERS BANK, an Illinois banking corporation (“Lender”),
with a mailing address of 77 West Wacker Drive, Suite 3100, Chicago, Illinois 60601, Attention:
Michael C. Winter, and pertains to the real estate described in Exhibit “A” attached hereto and made

a part hereof (the “Premises”).
|
RECITALS

A Borrower has executed and delivered to Lender 2 Mortgage Note of even date
herewith (together with all renewals, amendments, supplements, rescatcments, extensions, and
modifications thereof and thereto, the “Note”), wherein Borrower promises to pay to the order of
Lender the principal amount of Three Million Nine Hundred Thousand D<llars ($3,900,000) in
repayment of a loan from Lender in like amount (the “Loan”), together with'interest thereon, at
variable rates of interest and otherwise as set forth in the Note, which Note is due and payable on or
before the Maturity Date (as defined in the Note), and

B. As security for the repayment of the Loan, in addition to this Mortgage, certain other
loan documents have been executed and delivered to Lender (the Note, this Mortgage, that certain
Guaranty of Payment and Performance of even date herewith executed by PNL Asset Management,
L.P., a Texas limited partnership, David M. Porter and John C. Gilbert [collectively, the
“Guarantor”; Guarantor, together with any other guarantors of the indebtedness secured hereby,
whether now or hereafter existing, are referred to collectively herein as the “guarantors”], and all
other documents or instruments executed and/or delivered as additional evidence of, or security for
repayment of, the Loan, whether now or hereafter existing, and all renewals, amendments,
supplements, restatements, extensions, and modifications thereof and thereto, are hereinafter
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sometimes collectively referred to as the “Loan Documents™). The terms and provisions of the other
Loan Documents are hereby incorporated herein by this reference,

C. Borrower is the tenant under that certain Ground Lease dated November 17, 1997,
between The Homan-Arthington Foundation (“Landlord™), and Borrower, as successor to the
original tenant, covering the Premises (as amended from time to time, the “Lease”).

D. In consideration of advances, credits and other financial accommodations heretofore
or heremafter made to Borrower by Lender, Lender has required Borrower hereby to deliver, pledge,
assign, transfer, mortgage and warrant to Lender the Mortgaged Property (as that term is hereinafter
defined) as security for repayment of the Loan as well as any and all other amounts owed to Lender
under the terms Gf the Loan Documents.

II
THE GRANT

NOW, THEREFORE, <o secure the payment of the principal amount of the Note and
interest thereon (at variable rates and as otherwise provided therein) and all fees and premiums, if
any, thereon, and all other sums due thereunder or advanced by Lender in accordance with the Loan
Documents and all costs and expenses iiicirred by Lender in connection with any of the Loan
Documents (all such obligations and paymsinc are sometimes referred to herein as the
“indebtedness secured hereby”) and to secure the shservance and performance of the agreements
contained herein and in the other Loan Documens, Borrower hereby GRANTS, BARGAINS,
CONVEYS, and MORTGAGES to Lender, its successors and assigns, forever all of Borrower’s
estate, right, title and interest under the Lease and all of Bor.ower’s estate, right, title and interest
in, whether now or hereafter acquired, in and to the Premises, togciiier with the following described
property, whether now or hereafter acquired (the Premises, togeiher with a security interest in and
a lien on the following described property being hereinafter referrad to collectively as the
“Mortgaged Property”), all of which other property is hereby pled;ed-on a parity with the
Premises and not secondarily:

(a)  All buildings and other improvements of every kind and descrigtion now or
hereafter erected or placed thereon and all materials intended for ~construction,
reconstruction, alteration and repair of such improvements now or hereafter erecied thereon,
all of which materials shall be deemed to be included within the Mortgaged Property
immediately upon the delivery thereof to the Premises;

(b) All right, title and interest of Borrower, if any, including, without limitation,
any after-acquired title or reversion, in and to the beds of the ways, streets, avenues,
sidewalks and alleys adjoining the Premises;

(c) Each and all of the tenements, hereditaments, easements, appurtenances,
passages, waters, water courses, riparian rights and any and all other rights, liberties and
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privileges of the Premises or in any way now or hereafter appertaining thereto, including
homestead and any other claim at law or in equity, as well as any after-acquired title,
franchise or license and the reversions and remainders thereof;

(d)  All leases (including, but not limited to, the Lease) now or hereafter on or
affecting the Premises, whether written or oral, and all agreements for use of the Premises,
together with all rents, issues, deposits, profits and other benefits now or hereafter arising
from or in respect of the Premises accruing and to accrue from the Premises and the avails
thereof;

(e)  Allfixtures and personal property now or hereafter owned by Borrower and
attacheu-to, contained in or used in connection with the Premises or the aforesaid
improveraents thereon, including, without limitation, any and all air conditioners (other than
the HVAC (25 hereinafter defined)), antennae, appliances, apparatus, awnings, basins,
bathtubs, boilers. bookcases, cabinets, carpets, coolers, curtains, dehumidifiers, disposals,
doors, drapes, dryers, ducts, elevators, engines, equipment, escalators, fans, fittings, floor
coverings, furnaces, furnishings, furniture, hardware, heaters, humidifiers, incinerators,
inventory, lighting, macninery, motors, ovens, pipes, plumbing, pumps, radiators, ranges,
recreational facilities, refrizerztors, screens, security systems, shades, shelving, sinks,
sprinklers, stoves, toilets, ventilators, wall coverings, washers, windows, window coverings,
wiring and all renewals or replacem=ris thereof or articles in substitution therefor, whether
or not the same be attached to such improvements, it being agreed that all such property
owned by Borrower and placed on the Piemises or used in connection with the operation or
maintenance thereof shall, so far as permitt=d by law, be deemed for the purpose of this
Mortgage to be part of the real estate constitutizig'and located on the Premises and covered
by this Mortgage;

(f)  Alljudgments, insurance proceeds, awards of damages and settlements which
may result from any damage to all or any portion of the Preisi¢es and the other Mortgaged
Property, or any part thereof, or to any rights appurtenant theiets:

(g)  All compensation, awards, damages, claims, rights ot actiuns and proceeds
of or on account of (i) any damage or taking, pursuant to the power of eminent domain, of
the Premises and the other Mortgaged Property or any part thereof, (ii) damagz to all or any
portion of the Premises and the other Mortgaged Property by reason of the taking pursuant
to the power of eminent domain, of all or any portion of the Premises and ihe other
Mortgaged Property or of other property, or (iii) the alteration of the grade of any street or
highway on or about the Premises and the other Mortgaged Property or any part thereof; and
except as otherwise provided herein, Lender is hereby authorized to collect and receive said
awards and proceeds and to give proper receipts and acquittances therefor and to apply the
same toward the payment of the indebtedness and other sums secured hereby;
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(h)  Allcontractrights, general intangibles, actions and rights in action, including,
without limitation, all rights to insurance proceeds and unearned premiums arising from or
relating to damage to the Premises or the other Mortgaged Property or any part thereof;

(1) All proceeds, products, replacements, additions, substitutions, renewals and
accessions of and to the Premises or the other Mortgaged Property;

()] All building materials and goods which are procured or to be procured for use
on or in connection with the Mortgaged Property, whether or not such materials and goods
have been delivered to the Premises;

%)  Allplans, specifications, architectural renderings, drawings, licenses, permits,
soil test rerorts, other reports of examinations or analyses, contracts for services to be
rendered to Rorrower, or otherwise in connection with the Mortgaged Property and all other
property, contracts, reports, proposals, and other materials now or hereafter existing in any
way relating to the Fremises or the other Mortgaged Property or construction of additional
improvements thereto;

(D The proceeds from any sale, transfer, pledge or other disposition of any or
all of the foregoing described Mo.tgaged Property; and

(m)  Any and all rights, including but not limited to, rights of first refusal, or
options of Borrower arising under the Lease or otherwise, to purchase or otherwise acquire
title to all or any part of the Mortgaged Propzrty;

To have and to hold the same unto Lender and its suzcessors and assigns forever, for the
purposes and uses herein set forth together with all right o possession of the Premises after the
occurrence of any Default (as hereinafter defined in Paragraph 4 .01 Fereof) hereunder subject only
to the schedule of exceptions, if any, listed in the title insurance paucy insuring Lender’s interest
in the Premises and any lien now or hereinafter filed with respect to the- HVAC (as hereinafter
defined) in favor of Codorus (as hereinafter defined) (collectively, “Permitied Encumbrances™);
the Borrower hereby RELEASING AND WAIVING ali rights under and by virt'ie ¢f the homestead
exemption laws of the State where the Premises are located.

BORROWER REPRESENTS, WARRANTS AND COVENANTS, to Leader that
Borrower is lawfully seized of a leasehold interest in the Premises, and a fee interest in the
improvements thereon, that the same is unencumbered except by the Permitted Encumbrances, and
that it has good right, full power and lawful authority to convey and mortgage the same, and that
Borrower will warrant and forever defend said parcels and the quiet and peaceful possession of the
same against the lawful claims of all persons whomsoever.

If and when the principal amount of the Note and all interest as provided thereunder has been
paid, and Borrower has satisfied all obligations thereunder and under the other Loan Documents,
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III

GENERAL AGREEMENTS

3.01 Principal and Interest. Borrower shall pay or cause to be paid promptly when due
the principal and interest on the indebtedness evidenced by the Note at the times, at the variable
rates and in the manner provided in the Note, this Mortgage and the other Loan Documents. Any .
amount not raid when due hereunder shall accrue interest at the Default Interest Rate (as defined
in the Note).

3.02 Praiverty Taxes. Subject to the terms of the Ground Lease, Borrower shall pay
immediately, when first due and owing, all general taxes, special taxes, special assessments, water
charges, sewer charges, aad any other charges that may be asserted against the Mortgaged Property
or any part thereof or interest thcrein, and furnish to Lender duplicate receipts therefor within thirty
(30) days after payment thereot. Borrower may, in good faith and with reasonable diligence, contest
the validity or amount of any such (axes or assessments, provided that;

(a)  such contest shall h2ve the effect of preventing the collection of the tax or
assessment so contested and the sale or forfeiture of the Mortgaged Property or any part
thereof or interest therein to satisfy the came: and

(b)  Borrower has notified Lenderip-writing of the intention of Borrower to
contest the same before any tax or assessment has be.n increased by any interest, penalties
Or COSLS.

3.03 Tax Escrow. Upon the written request of Lender, Rorrower, to provide for the
payment of real estate taxes and assessments pertaining to the Premises. zhall, simultaneously with
Borrower’s monthly payments of interest and principal to Lender, deposit monthly with Lender one
twelfth (1/12th) of one hundred percent (100%) of the annual real estate tuxes as reasonably
estimated by Lender from time to time in such manner as Lender may prescribe c235 10 provide for
the current year’s real estate tax obligation. If the amount estimated to pay said faxes is not
sufficient, Borrower shall pay the difference within five (5) days following Lencer’s demand
therefor in writing. Should Borrower fail to deposit sufficient amounts with Lender topay such
obligations, Lender may, but shall not be obligated to, advance monies necessary to make up any
deficiency in order to pay such obligations. Any monies so advanced by Lender shall become so
much additional indebtedness secured hereby and shall become immediately due and payable with
interest due thereon at the Default Interest Rate. Lender is not obligated to inquire into the validity
or accuracy of the real estate tax obligations before making payments of the same and nothing herein
contained shall be construed as requiring Lender to advance other monies for said purpose nor shall
Lender incur any personal liability for anything it may do or omit to do hereunder. It is agreed that
all such payments made, at the option of Lender, shall be (i) held in trust by it without earnings for
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the payment of the real estate tax obligations; (ii) carried in a tax account for the benefit of Borrower
and withdrawn by Lender to pay the real estate tax obligations; or (iii) credited to the unpaid balance
of said indebtedness as received, provided that Lender advances upon this obligation sums sufficient
to pay said items as the same accrue and become payable. If such items are held in trust or carried
in a tax account for Borrower, the same are hereby pledged together with any other account of
Borrower, or any guarantor of the indebtedness hereby, held by Lender to further secure the
indebtedness secured hereby, and any officer of Lender is authorized to withdraw the same and
apply said sums as aforesaid. Notwithstanding anything to the contrary contained herein, in the
event any amounts are held by Lender pursuant to the terms of this Section 3.03, Lender shall either
apply such amounts to real estate taxes when due and payable, or, in the alternative, toward the
principal balaice of the Loan; provided, if no Default is then occurring, such amounts shall be
applied to said r2al estate taxes.

Notwithstandipg anything contained in this paragraph to the contrary, Lender shall have no
obligation to pay such taxes, assessments and other governmental liens or charges against the
Mortgaged Property fror tne amounts collected by Lender pursuant to this paragraph if (i) any
default or event of default has eceurred under any of the Loan Documents and such default or event
of default remains uncured beycad any applicable cure period, or (i) Borrower fails to provide
Lender with a written request to pay such taxes, assessments and other governmental liens or charges
against the Mortgaged Property at least ton (10) business days prior to the date on which the same
become delinquent or past due and further provided that such written request from Borrower includes
a duplicate copy of the applicable bill for such taxes, assessments and other governmental liens or
charges against the Mortgaged Property which Rorrawer specified in such request to be paid from
such amounts held by Lender pursuant to this paragrarn,

Borrower agrees to indemnify, defend and hold Lencer harmless from any loss, cost, expense,
claim, penalty or charge (including reasonable attorneys’ fees) thaiiesult from Borrower’s failure to
comply with the foregoing.

3.04 Payments by Lender. In the event of a Default heréunger, Lender is hereby
authorized to make or advance, in the place and stead of Borrower, any pay.nent relating to taxes,
assessments, water and sewer charges, and other governmental charges, fines, ‘mppsitions or liens
that may be asserted against the Mortgaged Property or any part thereof, and may 460 according
to any bill, statement or estimate procured from the appropriate public office withouiinquiry into
the accuracy thereof or into the validity of any tax, assessment, lien, sale, forfeiture or titlc or claim
relating thereto. In the event of a Default hereunder, Lender is further authorized to make or
advance, in the place and stead of Borrower, any payment relating to any apparent or threatened
adverse title, lien, statement of lien, encumbrance, claim, charge or payment, as well as take any and
all actions which Lender deems necessary or appropriate on Borrower’s behalf whenever, in
Lender’s sole and absolute judgment, such payments or actions seem necessary or desirable to
protect the full security intended to be created by this Mortgage. In connection with any such
advance, Lender is further authorized, at its option, to obtain a continuation report of title or title
insurance policy prepared by a title insurance company of Lender’s choosing. All payments, costs
and other expenses incurred by Lender pursuant to this Paragraph 3.04, including without
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limitation reasonable attorneys’ fees, expenses and court costs, shall constitute additional
indebtedness secured hereby and shall be repayable by Borrower upon demand with interest at the
Default Interest Rate.

3.05 Insurance,
(a) Hazard.

® Borrower shall keep the improvements now existing or hereafter
erected on the Mortgaged Property insured under a replacement cost form of insurance policy
(without depreciation) against loss, damage or destruction resulting from fire, windstorm and other
hazards (“Loss”;-as may be reasonably required by Lender in an amount equal to not less than the
amount of the L5311 and which such policy names Builders Bank, its successors and assignees as a
Mortgage Loss Paye< -and to pay promptly, when due, any premiums on such insurance. All such
insurance shall be in foiri and of content reasonably satisfactory to Lender and shall be carried with
companies approved in writing by Lender, and all such policies and renewals thereof (or certificates
evidencing the same) marked “‘paid” shall be delivered to Lender at least thirty (30) days before the
expiration of then existing policies.and shall have attached thereto standard noncontributing
mortgagee clauses entitling Lender 10 collect any and all proceeds payable under such insurance, as
well as standard waiver of subrogation cnaersements and shall contain provision for thirty (30) days’
notice to Lender prior to any cancellativr. «<ermination, non-renewal or payment of any claims
thereunder and that no termination, cancellation 51 non-renewal will be effective without the giving
of such notice. Borrower shall not carry any separate insurance on such improvements concurrent
in kind or form with any insurance required hereundei et contributing in the event of any Loss, unless
each such policy includes a standard noncontributing morigzgee clause entitling Lender to collect any
and all proceeds thereunder, as well as a standard waiver o: sabrogation endorsement. In the event
of a change in ownership or of occupancy of the Mortgaged Froperty, or any portion thereof,
Borrower shall give immediate notice thereof by mail to Lender. -1 cnder acknowledges that it has
approved the form and amount of such insurance presently maintainea by Zorrower at the Mortgaged
Property.

(b)  Incase of any Loss, Lender (or after entry of decree of foreclosure,
purchaser at the sale, or the decree creditor, as the case may be) is hereby authonz<d (v either: (1)
settle, adjust or compromise any claim under any insurance policies, and Lender snzll consult
Borrower; or (2) allow Borrower to settle, adjust or compromise any claims for loss, Qarnage or
destruction or other casualty with the insurance company or companies on the amount to be paid
upon the Loss. In either case Lender is authorized to collect and receive any such insurance proceeds
and the expenses incurred by Lender in the adjustment and collection of insurance proceeds shall be
additional indebtedness secured hereby and shall be reimbursed to Lender upon demand or may be
deducted by Lender from said insurance proceeds prior to any other application thereof. In case of
any such Loss, if, in Lender’s judgment, either the improvements to the Property cannot be restored
to an architectural and economic unit of substantially the same character and the same value as existed
immediately prior to such casualty, after such repair or restoration, the Mortgaged Property shall in
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Lender’s judgement not adequately secure the outstanding balance of the Loan or the funds coliected
from any such insurance settlements are insufficient to pay for the full restoration and repair of such
damage, Lender shall have the right to collect any and all insurance proceeds and apply the same
toward payment of the indebtedness secured hereby, after deducting all reasonable expenses and fees
of collection. In the event following a total casualty and property loss Lender determines in its sole
and absolute discretion, that the net insurance proceeds are insufficient to pay the then existing
indebtedness secured hereby including, but not limited to, all accrued interest, fees and charges, and
Borrower fails to deposit with Lender the amount of any such deficiency within thirty (30) days after
Lender’s demand therefor, Lender may, at its sole election, declare all indebtedness secured hereby
to be immediately due and payable, and Lender may then treat the same as in the case of any other
Default hereunder.

In case of 01y Loss after foreclosure proceedings have been instituted, all insurance proceeds
shall, at Lender’s optiei, be used to pay the amount due in accordance with any decree of foreclosure
that may be entered in 2y such proceedings, and the balance, if any, shall be paid to the owner of
the equity of redemption i’ said owner shall then be entitled to the same, or as the court may
otherwise direct. In case of the foreclosure of this Mortgage, the court in its decree may provide that
the mortgagee’s clause attached to each of said insurance policies may be canceled and that the
decree creditor may cause a new loss clause to be attached to each of said policies making the loss
thereunder payable to said decree crediie: ~Any foreclosure decree may further provide that in case
of any one or more redemptions made undcr<2id decree, each successive redemptor may cause the
preceding loss clause attached to each insurance pulicy to be canceled and a new loss clause to be
attached thereto, making the loss thereunder payatleio such redemptor. Inthe event of foreclosure
sale, Lender is hereby authorized, without the consent of Borrower, to assign any and all insurance
policies to the purchaser at the sale, or to take such other steps as Lender may deem advisable, to
cause the interest of such purchaser to be protected by any or the said insurance policies.

The insurance proceeds shall be made available to Boirowar to repair and restore the
Mortgaged Property if, and only if, all of the following conditions are suticfied:

(A)  no Default, or event which with the giving of notice or ‘pissage of time would
constitute a Default, shall have occurred hereunder or under any of the other Loan Documents;

(B) the insurance proceeds shall, in Lender’s reasonable judgment, be sufficient to
complete the repair and restoration of the buildings, structures and other improvemenis on the
Premises to an architectural and economic unit of substantially the same character and the same value
as existed immediately prior to such casualty, or, if Lender shall determine, in its reasonable
discretion, that the insurance proceeds are insufficient, Borrower shall have deposited with Lender
the amount of the deficiency in cash within thirty (30) days after Lender’s demand therefor;

(Cy  after such repair or restoration, the Mortgaged Property shall, in Lender’s reasonable
judgment, adequately secure the outstanding balance of the Loan;
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(D)  any and ali leases of the Premises remain in full force and effect; and
(E)  the insurers do not deny liability to the insureds.

In all other cases, the insurance proceeds may, at the option of Lender, be applied in the reduction
of the indebtedness secured hereby, whether due or not, in such order as Lender shall determine in
its sole and absolute discretion, or be held by Lender and used to reimburse Borrower for the cost
of rebuilding or restoring buildings or improvements on the Premises.

Nothing contained in this Mortgage shall create any responsibility or obligation on Lender to
collect any mimount owing on any insurance policy, to rebuild, repair or replace any damaged or
destroyed portisn of the Mortgaged Property, or to perform any act hereunder.

(it} <If Lender elects to apply such insurance proceeds toward repairing, restoring,
and rebuilding such improvements, such insurance proceeds shall be made available therefor, by
Lender, or such other depositary designated by Lender, from time to time, to Borrower or at Lender’s
option directly to contractors, suhcontractors, material suppliers and other persons entitled to
payment in accordance with and subje2t to such conditions to disbursement as Lender may reasonably
impose to insure that the work is fully completed in a good and workmanlike manner and paid for and
that no liens or clammns arise by reason-troreof, provided that Lender is furnished with evidence
satisfactory to Lender of the estimated cust of such repairs, restoration and rebuilding and with
architect’s and other certificates, waivers of lies, certificates, contractors’ sworn statements, and
other evidence of the estimated cost thereof and-of payments as Lender may require and approve.
No payment made prior to the final completion of the 'work shall exceed ninety (90%) percent of the
value of the repair, restoration or rebuilding work perfoimzd, from time to time, and at all times the
undisbursed balance of such proceeds remaining in the cusiedy or control of Lender shali be, in
Lender’s discretion, at least sufficient to pay for the cost of coripletion of the work, free and clear
of any liens. Lender may, at any time after the occurrence of a Defavit-hereunder or under any of the
other Loan Documents and in its discretion, procure and substitute for-any and all of the insurance
policies so held as aforesaid, such other policies of insurance in such ainbuiits and carried in such
companies as Lender may select. Lender shall pay any interest with respect o any such funds held
by or on behalf of Lender.

(b)  Liability. Borrower shall carry and maintain such comprehensive pablic liability
against death, bodily injury and property damage insurance as may be reasonably required from time
to time by Lender in form, content, and in amounts satisfactory to, and with companies approved in
writing by, Lender in its sole and absolute discretion; provided, however, that the amounts of
coverage with respect to liability only shall not be less than TWO MILLION and NO/100 DOLLARS
($2,000,000.00) single limit liability and that the policies shall name Lender as an additional insured
party thereunder. Certificates of such insurance, premiums prepaid, shall be deposited with Lender
and shall contain provision for thirty (30) days’ notice to Lender prior to any cancellation,
termination, non-renewal or payment of any claims thereunder and that no termination, cancellation
or non-renewal will be effective without the giving of such notice.
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(c)  Builder’s Risk, Borrower shall obtain or shall cause to be obtained Builder’s Risk
Insurance on an “all risks” basis for one hundred percent (100%) of the insurable value of all
construction work in place or in progress from time to time, insuring the Mortgaged Property,
including materials in storage and while in transit, against loss or damage by fire or other casualty,
with extended coverage, and with “X,”, “C” and “U” coverage, vandalism and malicious mischief
coverage, bearing a replacement cost agreed amount endorsement.

(d)  Flood. If the Property is now or hereafter located within an area which has been
identified by the Secretary of Housing and Urban Development as a flood hazard area and in which
flood insurarce has been made available under the National Flood Insurance Act of 1968, as amended
(the “F.LA.”), Borrower shall carry and maintain flood insurance in an amount not less than the
maximum limit coverage available under the F.LA.

(e)  Other Insurance. Upon Lender’s written request, Borrower shall carry and maintain
or cause to carry and mair¢ain such other insurance coverage(s) as Lender may, in its reasonable
discretion, deem necessary or @appropriate in such amounts, with such companies and in such form
satisfactory to Lender, all at Borrowzi’s sole expense.

3.06 Condemnation and Enzirent Domain. Any and all awards heretofore or hereafter
made or to be made to the present or any.cubsequent owner of the Mortgaged Property by any
governmental or other lawful authority for the tking, by condemnation or eminent domain, of all or
any part of the Mortgaged Property, (including any sward from the United States government at any
time after the allowance of a claim therefor, the ascertainment of the amount thereto, and the issuance
of a warrant for payment thereof), are hereby assigned by Borrower to Lender, which awards Lender
is hereby authorized to negotiate (provided that any settlernent-or negotiated award concerning the
Mortgaged Property shall be approved in writing by Borrower, siich approval not to be unreasonably
withheld, delayed or conditioned, so long as such award is for less tii2n the indebtedness secured by
this Mortgage), collect and receive from the condemnation authorities. Ceuder is hereby authorized
to give appropriate receipts and acquittances therefor. Borrower shall givi: Lender immediate notice
of the actual or threatened commencement of any condemnation or eminen: 4omain proceedings of
which it has knowledge affecting all or any part of the Mortgaged Property (inc!udiag severance of,
consequential damage to or change in grade of streets), and shall immediately ¢eliver to Lender
copies of any and all papers served in connection with any such proceedings. Borrower further
agrees to make, execute and deliver to Lender, free and clear of any encumbrance of any kind
whatsoever, any and all further assignments and other instruments deemed necessary by Lender for
the purpose of validly and sufficiently assigning all awards and other compensation heretofore, now
and hereafter made to Borrower for any taking, either permanent or temporary, under any such
proceeding. Any such award shall be applied toward the indebtedness secured by this Mortgage or
applied toward restoring the Mortgaged Property in accordance with the provisions of and in the
same manner as is provided for insurance proceeds in Paragraph 3.05(a) hereof. Notwithstanding
the foregoing, any expenses, including, without limitation, reasonable attorneys’ fees and expenses,
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incurred by Lender in intervening in such action or compromising and settling such action or claim,
or collecting such proceeds, shall be reimbursed to Lender first out of the proceeds.

3.07 Maintenance of Property. Except as contemplated in the Approved Budget (as
defined in the Note), modifications to the heating, ventilating and air conditioning system (the
“HVAC"), and except in the ordinary course of business for amounts not to exceed, in the aggregate,
Fifty Thousand Dollars ($50,000), no portion of the Mortgaged Property shall be materially altered,
removed or demolished, severed, removed, sold or mortgaged, without the prior written consent of
Lender. In the event of the demolition or destruction in whole or in part of any of the fixtures,
chattels or articles of personal property covered by this Mortgage or by any separate security
agreement exéouted in conjunction herewith, the same shall be replaced promptly by similar fixtures,
chattels and articles of personal property at least equal in value, quality and condition to those
replaced, free from 2ny other security interest therein, encumbrances thereon or reservation of title
thereto, except for tiz lien of Codorus Acceptance Corporation (“Codorus™) with respect to the
HVAC. Borrower shail pre:nptly repair, restore or rebuild any building or other improvement or any
part thereof now or hereaft»r situated on the Premises that may become damaged or be destroyed
whether or not proceeds of insuraacs are available or sufficient for such purpose. Any such building
or other improvement or any part thercof shall be repaired, restored or rebuilt so as to be of at least
equal value and of substantially the same character as prior to such damage or destruction.

Except as contemplated in Paragrapi:-3.06 hereof, Borrower further agrees not to permit,
commit or suffer any waste, impairment or detznoration of the Mortgaged Property or any part
thereof, to keep and maintain the Mortgaged Propcity and every part thereof in good repair and
condition, to effect such repairs as Lender may reasorably require, and, from time to time, to make
all necessary and proper replacements thereof and additions thereto so that the Premises and such
buildings, other improvements, fixtures, chattels and articlcs of personal property will, at all times,
be in good condition, fit and proper for the respective purposes fo: which they were originally erected
or installed.

Borrower further covenants and agrees as follows: (i) to promp.ly and faithfully observe,
perform and comply with all of the terms, covenants and provisions of the Loase on Borrower’s part
to be observed, performed and complied with, at the times set forth therein (without Jotice or period
of grace except as otherwise specifically provided for in the Lease); (ii) not to do, peimit, suffer or
refrain from doing anything which may result in a default under or breach of any of the te:ms of the
Lease; (iii) not to cancel, surrender, modify, amend or in any way alter or permit the altera:icn of any
of the terms or provisions of the Lease; (iv) to give Lender immediate notice of any default by anyone
under the Lease and to promptly deliver to Lender a copy of each notice of default and all other
notices, communications, plans, specifications and other similar instruments received or delivered by
the Borrower in connection with the Lease; and (v) to furnish to the Lender copies of such
information and evidence as Lender may reasonably require concerning Borrower’s due observance,
performance and compliance with the terms covenants and provisions of the Lease. If the Lease is
cancelled or terminated, and if the Lender or its nominee shall acquire an interest in any new lease of
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the property demised thereby, Borrower shall have no right, title or interest in or to the new lease or
the leasehold estate created by such new lease.

3.08 Compliance with Laws. Borrower shall: (i) materially comply with, all statutes,
ordinances, regulations, rules, orders, decrees and other requirements relating to the Mortgaged
Property, or any part thereof, by any federal, state or local authority, including, without limitation,
the Americans with Disabilities Act of 1990, and (ii) observe and comply with all conditions and
requirements necessary to preserve and extend any and all rights, licenses, permits (including,
without limitation, zoning variances, special exceptions, and nonconforming uses), privileges,
franchises and concessions that are applicable to the Mortgaged Property or that have been granted
to or contractzd for by Borrower in connection with any existing or presently contemplated use of
the Mortgaged Pzoperty or any part thereof. Borrower shall not initiate or acquiesce in any changes
to or termination of any of the foregoing or of zoning design actions affecting the use of the
Mortgaged Properiy orany part thereof without the prior written consent of Lender.

3.09 Liens and Transfers. Other than for Codorus with respect to the HVAC, without
Lender’s prior written consent. Sorrower shall not, directly or indirectly, create, suffer or permit to
be created or filed or to remain against the Mortgaged Property, or any part thereof, hereafter any
mortgage lien or other lien, encumbrance or charge on, pledge of, or conditional sale or other title
retention agreement with respect to the ‘Mortgaged Property, whether superior or inferior to the lien
of this Mortgage; provided, however, that-Porrower may, within ten (10) days after the filing
thereof, contest in good faith by appropriate legal or administrative proceedings any lien claim
arising from any work performed, material fuinished or obligation incurred by Borrower upon
furnishing Lender a bond issued by a company app:zoved by Lender in its reasonable discretion
covering the lien claim, or an endorsement to Lender s iitle insurance policy insuring Lender’s
interest in the Premises insuring over said lien claim, eac!i 'n form and substance satisfactory to
Lender in its reasonable discretion, or such other security and-indemnification satisfactory to
Lender, in its reasonable discretion, for the final payment and discharge thereof. In the event
Borrower hereafter creates, suffers or permits any superior or intericr lien to be attached to the
Mortgaged Property or any part thereof without such consent or withzut furnishing security as
aforesaid, Lender shall have the unqualified right, at its option after all applicatle notice and/or cure
periods, to accelerate the maturity of the Note, causing the entire principal balaice thereof and all
interest accrued thereon to be immediately due and payable.

If Borrower, without Lender’s prior written consent, sells, transfers, conveys; assigns,
pledges, hypothecates or otherwise disposes of the title to all or any portion of the Mortgaged
Property (except for any transfer in which the entire indebtedness under the Note and the other Loan
Documents is paid in full), whether by operation of law, voluntarily or otherwise, or any interest
(beneficial or otherwise) thereto, or enters into any agreement to do any of the foregoing, Lender
shall have the unqualified right, at its option, to accelerate the maturity of the Note, causing the
entire principal balance, and accrued interest to be immediately due and payable. Without limiting
the generality of the foregoing, each of the following events shall be deemed a sale, transfer,
conveyance, assignment, pledge, hypothecation or other disposition prohibited by the foregoing
sentence:
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(a)  if any of Borrower is a corporation, any sale, conveyance, assignment or
other transfer of all or any portion of the stock of such corporation, that results in a material
change in the identity of the person(s) or entities in control of such corporation, or any
corporation which controls any of Borrower;

(b)  ifanyofBorrowerisapartnership, any sale, conveyance, assignment or other
transfer of majority control of the partnership interests of Borrower or any entity or entities
in control of Borrower, or any partnership which controls Borrower;

(c)  if any of Borrower is a limited liability company, any sale, conveyance,
assigrinent or other transfer of majority control membership interests of Borrower, provided
Borrower may sell membership interests in Borrower to third party purchasers in connection
with Borrower’s private equity offering related to the Mortgaged Property;

(d) “-arysale, conveyance, assignment or other transfer of majority control stock,
partnership or memoership interests of any entity directly or indirectly in control of any
corporation, partnership or limited liability company constituting any of Borrower or any
corporation, partnership o1 limited liability company which controls Borrower, or any sale,
conveyance, assignment or other transfer by Borrower in any corporation, partnership or
limited liability company in which Borrower has a controlling interest, directly or indirectly,
and

(e)  any hypothecation of majonty control stock, partnership or membership
interests of any of Borrower, or of majority control stock, partnership or membership
interests of any entity directly or indirectly in<eitrol of such corporation, partnership or
limited liability company or any corporation, partie:shiip or limited liability company which
controls Borrower, or any sale, conveyance, assigniiient or-other transfer by Borrower in any
corporation, partnership or limited liability company in whish Borrower has a controlling
interest, directly or indirectly.

Any waiver by Lender of the provisions of this Paragraph 3.09 shaiinot be deemed to be
a waiver of the right of Lender in the future to insist upon strict compliance with the provisions
hereof.

3.10  Subrogation to Prior Lienholder’s Rights. If the proceeds of the Lozu secured
hereby or any part thereof, or any amount paid out or advanced by Lender is used directly or
indirectly to pay off, discharge or satisfy, in whole or in part, any prior lien or encumbrance upon
the Mortgaged Property or any part thereof, then Lender shall be subrogated to the rights of the
holder thereof in and to such other lien or encumbrance and any additional security held by such
holder, and shall have the benefit of the priority of the same.

311 Lender’s Dealings with Transferee. In the event of the sale or transfer, by
operation of law, voluntarily or otherwise, of all or any part of the Mortgaged Property, Lender shall
be authorized and empowered to deal with the vendee or transferee with regard to the Mortgaged
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Property, the indebtedness secured hereby and any of the terms or conditions hereof as fully and to
the same extent as it might with Borrower, without in any way releasing or discharging Borrower
fromits covenants hereunder, specifically including those contained in Paragraph 3.09 hereof, and
without waiving Lender’s right of acceleration pursuant to Paragraph 3.09 hereof.

3.12 Stamp Taxes. If at any time the United States government or any federal, state or
municipal governmental subdivision requires Internal Revenue or other documentary stamps, levies
or any tax on this Mortgage or on the Note, or requires payment of the United States Interest
Equalization Tax on any of the indebtedness secured hereby, then such indebtedness and all interest
accrued thereon shall be and become due and payable, at the election of the Lender, thirty (30) days
after the mailing by Lender of notice of such election to Borrower; provided, however, that such
election shall o2 unavailing, and this Mortgage and the Note shall be and remain in effect, if
Borrower may and does lawfully pay for such stamps or tax, including interest and penalties
thereon, to or on L2balf of Lender.

3.13  Change ii: Tax Laws. In the event of the enactment, after the date of this Mortgage,
of any law of the state in whick ihe Premises are located deducting from the value of the Premises,
for the purpose of taxation, the arnount of any lien thereon, or imposing upon Lender the payment
of all or any part of the taxes, assess nents, charges or liens hereby required to be paid by Borrower,
orchanging in any way the laws relating t) the taxation of mortgages or debts secured by mortgages
or Borrower’s interest in the Mortgaged P:operty, or the manner of collection of taxes, so as to
affect this Mortgage or the indebtedness secured hereby or the holder thereof, then Borrower, upon
demand by Lender, shall pay such taxes, asszssments, charges or liens, or reimburse Lender
therefor; provided, however, that if, in the opinior.ci counsel for Lender, it might be unlawful to
require Borrower to make such payment or the maxiig of such payment might result in the
imposition of interest beyond the maximum amount peririttzd by law, then Lender may elect, by
notice in writing given to Borrower, to declare all of the indcotedness secured hereby to become due
and payable thirty (30) days after the giving of such notice. Nothing contained in this Paragraph
3.13 shall be construed as obligating Lender to pay any portion of Borrower’s federal, state or local
income tax.

3.14 Inspection of Property. Borrower shall permit Lender and its zepresentatives and
agents to inspect the Mortgaged Property from time to time upon reasonable pricrieierhonic notice
during normal business hours and as frequently as Lender considers reasonable.

3.15 Inspection of Books and Records. Borrower shall keep and maintain full and
correct books and records showing in detail the income and expenses of the Mortgaged Property and
after demand therefor by Lender shall permit Lender and its agents and representatives to visit its
offices, discuss its financial affairs with its officers and independent public accountants whether or
not any representative of Borrower is present and to examine such books and records and all
supporting vouchers and data, copies of any leases encumbering the Premises and such other
information as Lender may deem reasonably necessary or appropriate at any time and from time to
time on Lender’s request at Borrower’s offices, at the address hereinabove identified or at such other
location as may be reasonably requested by Lender.
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3.16 Financial Information.

(a)  Upon Lender’s request, Borrower shall deliver, or cause to be delivered, to
Lender, within ninety (90) days after the end of each calendar year, (i) financial statements
for the Mortgaged Property on a form approved by Lender setting forth the information
therein as of the immediately preceding calendar year, all certified to be true, complete and
correct by the persons or entities to which they apply and in detail as Lender may require,
and (i1) current financial statements for Borrower.

(b)  Upon Lender’s request, Borrower shall deliver, or cause to be delivered, to
Lendcr; within thirty (30) days after filing, state and federal income tax returns filed by
Borrowesr, state and federal income tax returns filed by Guarantor and such other financial
informattor. as Lender may reasonably request from time to time. Upon Lender’s request,
Borrowershzil-also deliver, or cause to be delivered, to Lender, on at least an annual basis
and at such otticriimes as Lender shall request, copies of the most recent insurance bills for
the Mortgaged Property, copies of all real estate tax bills for the Mortgaged Property, and
such other information 4s Lender may reasonably request, each certified to be true, complete
and correct by the persous or entities to which they apply and in detail as Lender may
require.

(c) Borrower shall deiiver. or cause to be delivered, to Lender on at least a
semi-annual basis and at such other times-as Lender shall reasonably request, rent rolls for
the Mortgaged Property in form and subsiance satisfactory to Lender, and certified to be true,
complete and correct by Borrower.

3.17 Acknowledgment of Debt. Borrower shail furnish from time to time, within ten
(10) days after Lender’s request, a written statement, duly acknowicdged, specifying the amount due
under the Note, this Mortgage and any of the other Loan Documends and disclosing whether any
alleged offsets or defenses exist against the indebtedness secured hercoy,

3.18 Other Amounts Secured; Maximum Indebtedness. Borrower acknowledges and
agrees that this Mortgage secures the entire principal amount of the Note arid interest accrued
thereon, regardless of whether any or all of the loan proceeds are disbursed oii oi 2fter the date
hereof, and regardless of whether the outstanding principal is repaid in whole or part-and future
advances made at a later date, as well as any amounts owed to Lender pursuant to Paragraohs 3.02
and 3.04 hereof, any and all litigation and other expenses pursuant to Paragraphs 4.05 and 4.06
hereof and any other amounts as provided herein or in any of the other Loan Documents, including,
without limitation, the payment of any and all loan commissions, service charges, liquidated
damages, expenses and advances due to or paid or incurred by Lender in connection with the Loan,
all in accordance with the Loan Documents. Under no circumstances, however, shall the total
indebtedness secured hereby exceed Eleven Million Dollars ($11,000,000).

3.19 Declaration of Subordination. Atthe option of Lender, this Mortgage shall become
subject and subordinate, in whole or in part (but not with respect to priority of entitlement to
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insurance proceeds or any condemnation or eminent domain award) to any and all leases of all or
any part of the Mortgaged Property upon the execution by Lender and recording thereof, at any time
hereafter, in the appropriate official records of the county wherein the Premises are situated, of a
unilateral declaration to that effect.

3.20  Releases. Lender, without notice and without regard to the consideration, if any,
paid therefor, and notwithstanding the existence at that time of any inferior liens thereon, may
release from the liens of Lender all or any part of the Mortgaged Property, or release from liability
any person or entity obligated to repay any indebtedness secured hereby, without in any way
affecting the liability of any party pursuant to the Note, this Mortgage or any of the other Loan
Documents, ‘icluding, without limitation, any guaranty given as additional security for the
indebtedness secured hereby, and without in any way affecting the priority of the lien of this
Mortgage, and miav agree with any party liable therefor to extend the time for payment of any part
or all of such indeetedness. Any such agreement shall not in any way release or impair the lien
created by this Mortgage or reduce or modify the liability of any person or entity obligated
personally to repay the indeltedness secured hereby, but shall extend the lien hereof as against the
title of all parties having any in‘ciest, subject to the indebtedness secured hereby, in the Mortgaged
Property. Lender agrees that notwithstanding anything to the contrary contained herein, Lender
shall make partial releases of the Mcrtgaged Property in accordance with the terms of Section 3.29
hereof.

3.21 Borrower’s Representations. Borrower hereby represents and covenants to Lender

that;

(a)  Borroweris lawfully seized of alezsohold interest in the Mortgaged Property
hereby mortgaged, granted and conveyed and has tiie right to mortgage, grant and convey
the Mortgaged Property, that the Mortgaged Property.is. unencumbered except by the
Permitted Encumbrances, if any, and that Borrower will rcpresent, warrant and defend
generally the title to the Mortgaged Property, or any porticn thereof, against any and all
claims and demands, subject only to the Permitted Encumbraricss,-if any.

(b)  Borrower (i) is a Delaware limited liability company, caly; organized and
validly existing under the laws of the State of Delaware and is in good stanid?ig in the State
of Delaware; (ii) has the power and authority to own its properties and 0 carry on its
business as now being conducted; (iii) is in compliance with all laws, regulations,
ordinances and orders of public authorities applicable to it; and (iv) is duly authonzed to do
business and own real property in the State of Illinois.

(c)  The execution, delivery and performance of the Note, this Mortgage and the
other Loan Documents: (i) have received all necessary trust, partnership, governmental,
company, and corporate approval; (ii) do not violate any provision of any law, any order of
any court or agency of government or any indenture, agreement or other instrument to which
Borrower is a party, or by which it or any portion of the Mortgaged Property is bound; and
(iii) are not in conflict with, nor will result in breach of, or constitute (with due notice or
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lapse of time) a default under any indenture, agreement, or other instrument, or result in the
creation or imposition of any lien, charge or encumbrance of any nature whatsoever, upon
any of its property or assets, except as contemplated by the provisions of this Mortgage.

(d)  The Note, this Mortgage and the other Loan Documents, when executed and
delivered by Borrower will constitute the legal, valid and binding obligations of Borrower
and all other obligors named therein, if any, in accordance with their respective terms.

(e) Allinformation, reports, papers, balance sheets, statements of profit and loss,
and data given to Lender or its agents and employees regarding Borrower or any other party
obligziad under the terms of the Note, this Mortgage or any of the other Loan Documents
are accurate and correct in all material respects, and are complete insofar as completeness
may be rieczssary to give Lender a true and accurate knowledge of the subject matter.

(f) Ikere is not now pending against or affecting Borrower or any other party
obligated under tlie «erms of the Note, this Mortgage or any of the other Loan Documents,
nor, to the best of Borrower’s knowledge, is there threatened any action, suit or proceeding
at law, in equity or befoie any administrative agency which, if adversely determined, would
materially impair or affect thz financial condition or operation of Borrower or the
Mortgaged Property.

(g}  The Lease is in full fcrce 2nd effect and has not been amended, altered or
modified by any writing or otherwise. Ail rent and other charges reserved in the Lease have
been paid to the extent they are payable to the-date hereof except as disclosed to Lender.
Borrower is not in default under any of the terms'cf ihe Lease and, there are no circumstances
which with the passage of time or the giving of notice, or both, would constitute an event of
default under the Lease. Except as disclosed in tiie Lesse (as it has been amended), the
Landlord under the Lease is not in default under any of the tervis or provisions thereof on the
part of the Landlord to be observed or performed. The ‘te:m of the Lease expires on
November 16, 2096. Borrower shall perform all of its obligation: under the Lease, so that
the Lease shall not expire or terminate prior to the payment in full of 2)' indebtedness secured
hereby and the satisfaction of all obligations hereunder and under the other Loan Documents.
Borrower shall not enter into any amendment, modification, cancellation or survender of the
Lease without the prior written consent of the Lender.

3.22 Utilities. Borrower will pay all utility charges incurred in connection with the
Premises and all improvements thereon, and shall maintain all utility services now or hereafter
available for use at the Premises.

3.23 Hazardous Waste. (a) Borrower represents, warrants, covenants and agrees,
to the best of its knowledge, that except as disclosed in the Reports (as defined in the Environmental
Indemnity Agreement of even date herewith from Borrower and Guarantor in favor of Lender):
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(1)(A) there are no Hazardous Substances (as hereinafter defined) at, upon,
over or under the Mortgaged Property, and (B) during the period of ownership of the
Mortgaged Property by Borrower, and to the best of its knowledge, prior to
Borrower’s acquisition of its interest therein, there have not been any Hazardous
Substances at, upon, over or under the Property; and

(ii}(A) the Mortgaged Property is in compliance with all Environmental Laws
(as hereinafter defined); (B) Borrower shall comply with all Environmental Laws
and Environmental Permits (as hereinafter defined); (C) Borrower shall require its
tenants and others operating on the Mortgaged Property to comply with
Environmental Laws and Environmental Permits; (D) Borrower shall provide Lender
immediate notice of any correspondence, notices, demands or communications of
ady nature whatsoever received by any of Borrower or any guarantor relating to any
allzged or actual violation, or any investigation of any alleged or actual violation, of
any Envircnmental Law or relating to any alleged or actual presence of Hazardous
Substances t. under, over or under the Mortgaged Property and to immediately
provide Lender copies of any such correspondence, notices, demands or
communications ‘vhich are in writing; and (E) Borrower shall advise Lender in
writing as soon as any of Borrower or any guarantor becomes aware of any condition
or circumstance which nmakes any of Borrower’s representations or warranties
contained herein incomplete of inaccurate; and

(iii)  all necessary Environmental Permits pertaining to the Mortgaged
Property have been obtained by the 2ppropriate party, and all reports, notices and
other documents required under any Covironmental Law in connection with the
Mortgaged Property have been filed; and

(iv)  Neither Borrower nor any guarantor is a party to any litigation or
administrative proceeding arising under any Environtental Law in connection with
the Mortgaged Property or adjacent real estate, nor, to-the best knowledge of
Borrower, is there any such litigation or proceeding contemplaizd or threatened; and

(v)  The Mortgaged Property is free from any judgmest; décree, order or
citation related to or arising out of any Environmental Law.

In the event Lender reasonably determines that there is any evidence that any circumstarice mi ght
exist, whether or not described in any communication or notice to either Borrower or Lender,
Borrower agrees, at its own expense and at the request of Lender, to permit an environmental audit
to be conducted by Lender or an independent agent selected by Lender. This provision shall not
relieve Borrower from conducting its own environmental audits or taking any other steps necessary
to comply with any Environmental Law or Environmental Permits. If there exists any uncorrected
violation of any Environmental Law or Environmental Permits or any condition which requires or
may require any cleanup, removal or other remedial action under any Environmental Law, and such
cleanup, removal or other remedial action is not completed within sixty (60) days from the date of
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written notice from Lender to Borrower, the same shall, at the option of Lender constitute a Default
hereunder, without further notice or cure period.

(b)  Borrower hereby represents, warrants and certifies to Lender that except as
disclosed in the Reports: (i) there are no above ground storage tanks (“ASTs”) or
underground storage tanks (“USTs”) at, upon, over or under the Mortgaged Property which
are subject to the notification requirements under Section 9002 of the Solid Waste Disposal
Act, as amended (42 U.S.C. §6991); (ii) there is no facility located on or at the Mortgaged
Property which is subject to the reporting requirements of Section 312 of the Federal
Emergency Planning and Community Right to Know Act of 1986, as amended, and the
federzl regulations promulgated thereunder (42 U.S.C. §11022), (iii) during the periods of
ownersiiip of the Mortgaged Property by Borrower, and, to the best of its knowledge, prior
to Borrove:’s acquisition of its interest therein, there have been no ASTs or USTs at, upon,
over or unrer:he Mortgaged Property, and (iv) Borrower will not cause or allow any ASTs
or USTs to be iristalled at, upon, over or under the Mortgaged Property.

(c)  Borroweragrees toindemnify, defend and hold harmless Lender and any and
all current, future or former officers, directors, employees, representatives and agents of
Lender from and against an;' and all Environmental Losses (as hereinafter defined) in any
way arising from (except to the extent that (x) such claims arise from the wilful or grossly
negligent acts of Lender or its agents. or (y) Lender or its agents introduce materials to the
Mortgaged Property, or a Release cccure from Hazardous Materials introduced at the
Mortgaged Property after Lender takes possession of the Mortgaged Property, in violation
of any Environmental Laws after Lender takes possession of the Mortgaged Property): (i)
any breach of any covenant, representation or‘warranty in this Paragraph 3.23; (ii) any
Environmental Liability (as hereinafter defined); (iii) any failure to obtain or comply with
any Environmental Permit; (iv) any Release (as hercinafter defined); (v) any Management
(as hereinafter defined); (vi) any Environmental Conditicn (ashereinafter defined); (vii) the
presence of any Hazardous Substance at any property other thar. the Mortgaged Property in
violation of Environmental Laws which is present due to eithér 7A) any direct or indirect
transportation whatsoever of a Hazardous Substance from the Property, or by any of
Borrower or any guarantor, to the property at which such Hazardous Sostance is present
or (B) migration or other movement from the Mortgaged Property to such t%cr property of
a Hazardous Substance Released at the Mortgaged Property; and (viii) any Pesponse (as
hereinafter defined) arising out of or in connection with any of the matters describcd in this
Paragraph 3.23(c) as required by Environmental Laws. Any and all amounts owed by
Borrower to Lender under this Paragraph 3.23(c) shall constitute additional indebtedness
secured hereby.

(c)  The following definitions apply throughout this Mortgage:
(i) The term “Environmental Condition” shall mean the presence of

any Hazardous Substance at, upon, over, under or emanating from the Mortgaged
Property or any otherreal estate which constitute a violation of Environmental Laws.
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(ii)  The term “Environmental Laws” shall mean all federal, state, and
local laws, statutes, rules, regulations, ordinances, permits, guides, orders and
consent decrees relating to health, safety and environmental matters as now exist and
as may be enacted or amended after the date hereof. Such laws and regulations
include, but are not limited to, the Resource Conservation and Recovery Act, 42
U.S.C. §6901 et seq., as amended; the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. §9601 et seq., as amended
(“CERCLA”); the Toxic Substance Control Act, 15 U.S.C. §2601 et seq., as
amended; the Clean Water Act 33 U.S.C. §1251 et seq., as amended; the Clean Air
Act, 42 U.S.C. §7401 et seq., as amended; federal, state and local environmental
cleanup programs; federal, state and local environmental lien programs; the
Occupational Safety and Health Act of 1970, 29 U.S.C. §651 et seq., as amended
(TOSHA™); and U.S. Department of Transportation regulations applicable to the
trazsportation of Hazardous Substances.

(1ii) /_The term “Environmental Liability” shall mean any and all
liabilities, whetkier fixed, absolute, or contingent, arising under any Environmental
Law or arising under or in connection with any Environmental Permit or
Environmental Concition; any and all claims of any nature whatsoever by a third
party (including but not liriited to governmental agencies) arising in any way under
any Environmental Law or 2rising under or in connection with any Environmental
Permit or Environmental Conditien, including but not limited to demands for
environmental cleanup, investigation or corrective action; any and all Environmental
Losses incurred or sustained as a'dirzct or indirect result of alleged or actual
violations of Environmental Laws or Exvironmental Permits; any and all alleged or
actual Environmental Conditions; any and 2}1 Releases; any and all Management; or
any and ail Responses.

(iv)  Theterms “Environmental Loss” or ¢ Environmental Losses” shall
mean any and all costs, expenses and expenditures, incliding, without limitation,
court costs and reasonable attorneys’, experts’ and consultanis’ fees and costs of
litigation or any other losses whatsoever, including, without liaitetion, costs and
expenses of investigation, cleanup, prevention of migration, moniioiiig; evaluating,
assessment, removal or remediation of Hazardous Substances whetiiei r not such
costs or expenses are incurred in response to any governmental or third pary action,
claim or directive; damages; punitive damages actually awarded; obligations;
deficiencies; liabilities, whether fixed, absolute, accrued, contingent or otherwise and
whether direct, primary or secondary, known or unknown; claims; encumbrances;
penaltics; demands; assessments; and judgments,

(v)  Theterm “Environmental Permit” shall mean authorization by any

governmental entity to conduct activities governed in whole or in part by one or
more Environmental Laws,
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(vi)  Theterm “Hazardous Substance” shall mean hazardous substances,
hazardous wastes, hazardous waste constituents, by-products, hazardous matenals,
hazardous chemicals, extremely hazardous substances, pesticides, oil and other
petroleum products and toxic substances, including, without limitation, asbestos and
PCBs, as those terms are defined pursuant to or encompassed by any Environmental
Law or by trade custom and usage.

(vif)  Theterms “Manage”, “Managed” or “Management” shall mean the
generation, handling, manufacturing, processing, treatment, storing, use, reuse,
refinement, recycling, reclaiming, blending, burning, recovery, incineration,
accumulation, transportation, transfer, disposal, release or abandonment of any
Hazardous Substances, by any person at any property (including but not limited to
faciiities or properties other than the Mortgaged Property, as applicable), other than
the'storage or use thereof in compliance with Environmental Laws.

(vin!_-Theterms “Release”, “Released” or “Releases” shall mean any actual
or threatened spiiling, leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, leaching, dumping or disposing of any Hazardous Substance at,
upon, over or from the Mortgaged Property, any other real estate to which any
Hazardous Substance has inigrated from the Mortgaged Property or any other real
estate whatsoever to which 20v Hazardous Substance has been transported from the
Mortgaged Property in violation o£ Environmental Laws.

(ix)  The terms “Respond”r*Response” shall mean any action taken by
any person, whether or not in response to = governmental or third party action, claim
or directive, to correct, remove, remediate, Zlean up, prevent migration of, monitor,
evaluate, investigate or assess, as appropriate, any Release of a Hazardous Substance,
Environmental Condition, Management or actmal ‘or alleged violation of an
Environmental Law or Environmental Permit.

(e)  Any provisions of this Mortgage to the contrary rotwithstanding, the
Tepresentations, warranties, covenants, agreements and indemnification obligations
contained in this Paragraph 3.23 shall survive the foreclosure of the liewof this Mortgage
by Lender or a third party or the conveyance thereof by deed in lieu of foreclosze and shall
not be limited to the amount of any deficiency in any foreclosure sale of the Mortgaged
Property and all indicia of termination of the relationship between Borrower and Lender,
including, but not limited to, the repayment of all amounts due under the Loan evidenced
by the Note, the cancellation of the Note, satisfaction.of any guaranty, and the release of this
Mortgage.

3.24  Assignment of Rents. (a) As further security for the repayment of the Note, and
any amounts due pursuant to this Mortgage, Borrower does hereby sell, assign and transfer to
Lender all rents, leases, issues, deposits and profits now due and which may hereinafter become due
under or by reason of any lease or any letting of, or any agreement for the use, sale, or occupancy
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of the Premises or any portion thereof (whether written or verbal), which may have been heretofore
or may hercafter be made or agreed to or which may be made or agreed to by Lender under the
powers herein granted, including without limitation sale contracts, leases escrow and other
agreements, it being Borrower's intention hereby to establish an absolute transfer and assignment
of all such leases, contracts, escrows and agreements pertaining thereto (such leases, contracts,
escrows and agreements being collectively referred to hereinbelow as “agreements” and any such
individual lease, contract, escrow or other agreement being referred to hereinbelow as an
“agreement”), and all the avails thereof, to Lender.

Subject to Subsection (e) below, Borrower does hereby irrevocably appoint Lender as its true
and lawful at*omey in its name and stead (with or without taking possession of the Premises) to rent,
lease, let, or se)! all or any portion of the Premises to any party or parties at such price and upon
such term as Lerder in its sole and absolute discretion may determine, to exercise any and all rights
including rights of fizst refusal and options of Borrower to purchase and otherwise acquire title to
all or any part of the Moipaged Property, and to collect all of such rents, issues, deposits, profits
and avails now due or that niay hereafter become due under any and all of such agreements or other
tenancies now or hereafter exisiing on the Premises, with the same rights and powers and subject
to the same immunities, exoneraiion of liability and rights of recourse and indemnity as Lender
would have upon taking possession ¢f the Premises pursuant to the provisions set forth hereinbelow.

This assignment confers upon Lenged a power coupled with an interest and it cannot be
revoked by Borrower.

(b)  Borrower represents and agress that, without the prior written consent of the
Lender, no rent for right of future possession wiii be paid by any person in possession of any
portion of the Premises in excess of one installment thereof paid in advance and that no
payment of rents to become due for any portion of tiie Presaises has been or will be wai ved,
conceded, released, reduced, discounted, or otherwise discharged or compromised by
Borrower. Borrower agrees that it will not assign any of suct rcnts. issues, profits, deposits
or avail.

(c)  Borrower further agrees to assign and transfer to Lender #il fuoture leases and
agreements pertaining to all or any portion of the Premises and to execuie and deliver to
Lender, immediately upon demand of Lender, all such further assurances arid 2scignments
pertaining to the Premises as Lender may from time to time require.

(d)  Borrower shall, at its own cost: (i) at all times perform and observe all of the
covenants, conditions and agreements of the lessor under the terms of any or all leases or
similar agreements affecting all or any part of the Premises; (i) at all times enforce and
secure the performance and observance of all of the material covenants, conditions and
agreements of the lessees under the terms of any or all of said leases or other agreements;
(iii) appear in and defend any action or other proceeding arising out of or in any manner
connected with said leases and other agreements, and to pay any and all costs of Lender
incurred by reason of or in connection with said proceedings, including, without limitation,
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reasonable attomneys’ fees, expenses and court costs; and (iv) promptly furnish Lender with
copies of any notices of default either sent or received by Borrower under the terms of or
pursuant to any of said leases or other agreements.

(¢)  Although it is the intention of Borrower and Lender that the assignment,
including, without limitation, the power of attorney appointment, contained in this
Paragraph 3.24 is a present assignment, it is expressly understood and agreed, anything
herein contained to the contrary notwithstanding, that Lender shall not exercise any of the
rights and powers conferred upon it herein unless and until a Defauit hereunder has occurred
hereunder.

(D Subject to Subsection (e) above, Lender, in the exercise of the rights and
powers corferred upon it herein, shall have full power to use and apply the rents, issues,
deposits, profits.and avails of the Premises to the payment of or on account of the following,
in such order as Lender may, in its sole and absolute discretion determine:

(i) rperating expenses of the Premises (including without limitation all
costs of managerient. sale and leasing thereof, which shall include reasonable
compensation to Lender and its agents, if management be delegated thereto,
reasonable attorneys’ fces, expenses and court costs, and lease or sale commissions
and other compensation and <xgenses of seeking and procuring tenants or purchasers
and entering into leases or sales), esiablishing any claims for damages, and premiums
on insurance authorized hereinatave;

(ii)  taxes, special assessmenis; water and sewer charges on the Premises
now due or that may hereafter become due:

(i)  any and all repairs, decorating, rexewals, replacements, alterations,
additions, betterments and improvements of the ®iimises (including without
limitation the cost from time to time of installing or tegilacing personal property
therein, and of placing the Premises in such condition as'will, in the sole and
absolute judgment of Lender, make them readily rentable or salabic);

(iv)  any indebtedness secured hereby or any deficiency (bat-may result
from any foreclosure sale pursuant thereto; and

(v)  anyremaining funds to Borrower or its successors or assigns, as their
interests and rights may appear.

(g}  Borrower does further specifically authorize and instruct each and every
present and future lessee or purchaser of all or any portion of the Premises to pay all unpaid
rentals or deposits agreed upon in any lease or agreement pertaining to the Premises to
Lender upon receipt of demand from Lender (such notice only to be given following a
Default hereunder) to pay the same without any further notice or authorization by Borrower,
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and Borrower hereby waives any rights or claims it may have against any lessee by reason
of such payments to Lender.

(h)  Lender shall not be obligated to perform or discharge, nor does it hereby
undertake to perform or discharge, any obligation, duty or liability under any lease or
agreement pertaining to the Premises, and Borrower shall and does hereby agree to
indemnify and hold Lender harmless from and against any and all liability, loss and damage
that Lender may or might incur under any such lease or agreement or under or by reason of
the assignment thereof, as well as any and all claims and demands whatsoever which may
be asserted against Lender by reason of any alleged obligations or undertakings on Lender’s
part i perform or discharge any of the terms, covenants or conditions contained in such
leases or-agreements, except for those (i) arising out of the gross negligence or wilful
miscond ict of Lender, or (ii) arising following the date Lender takes possession of the
Mortgages Property. Should Lender incur any such liability, loss or damage under any such
lease or agreetieri;, or under or by reason of the assignment thereof, or in the defense of any
claims or demand: rzl2ting thereto, Borrower shall reimburse Lender for the amount thereof
(including, without lizmitation, reasonable attorneys’ fees, expenses and court costs)
immediately upon demard.

(i) Nothing herein corained shall be construed as making or constituting Lender
a “mortgagee in possession” in the absénce of the taking of actual possession of the Premises
by Lender pursuant to the provisions set forth herein. In the exercise of the powers herein
granted Lender, no liability shall be asscrted. or enforced against Lender, all such liability
being expressly waived and released by Borrower.

() Borrower may only enter new leases or amend, modify, terminate or cancel
any existing lease or waive any rights thereunder, or acsept a voluntary surrender of any
lease, upon the prior written consent of Lender; provided that Lender and Borrower
acknowledge and agree to enter into an agreement following the execution of this Mortgage
which establishes parameters under which Lender’s prior written. consent shall not be
required prior to the execution of certain leases at the Premises.

3.25 Security Agreement. (a) This Mortgage shall be deemed a “Securiy Agreement”
as defined in revised Article 9 of the Uniform Commercial Code, as approved by the 5tat= of Illinois
on July 1, 2001, and codified at 810 Ill. Comp. Stat. 5/9-101 et. seq. (West 2001) (ihz “Hlinois
Uniform Commercial Code”) and creates a security interest in favor of Lender in all property
including, without limitation, all personal property, fixtures and goods affecting property either
referred to or described herein or in any way connected with the use or enjoyment of the Mortgaged
Property. The remedies for any violation of the covenants, terms and conditions of the agreements
herein contained shall be as prescribed herein or by general law or, as to such part of the security
which is also reflected in any Financing Statement filed to perfect the security interest herein
created, by the specific statutory consequences now or hereinafter enacted and specified in the
Illinois Uniform Commercial Code, all at Lender’s sole election. Borrower and Lender agree that
the filing of such a Financing Statement in the records normally having to do with personal property
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shall not be construed as in any way derogating from or impairing the intention of the parties hereto
that everything used in connection with the production of income from the Premises or adapted for
use therein or which is described or reflected in this Mortgage is, and at all times and for all
purposes and in all proceedings both legal or equitable shall be, regarded as part of the real estate
irrespective of whether (i) any such item is physically attached to the improvements, (ii) serial
numbers arc used for the better identification of certain equipment items capable of being thus
identified in a recital contained herein or in any list filed with Lender, or (iii) any such item is
referred to or reflected in any such Financing Statement so filed at any time. Similarly, the mention
in any such Financing Statement of (1) the rights in or the proceeds of any fire or hazard insurance
policy, or (2) any award in eminent domain proceedings for a taking or for loss of value, or (3)
Borrower’s initerest as lessor in any present or future lease or rights to income growing out of the
use or occuparicy. of the Mortgaged Property whether pursuant to lease or otherwise, shall never be
construed as in znv way altering any of the rights of Lender under this Mortgage or impugning the
priority of the Leride:’s lien granted hereby or by any other recorded document, but such mention
in the Financing Statemeiit is declared to be for the protection of the Lender in the event any court
or judge shall at any tim¢ Lold with respect to (1), (2) and (3) that notice of Lender’s priority of
interest to be effective against 2 particular class of persons, including, but not limited to, the Federal
Government and any subdivisions or entity of the Federal Government, must be filed in the Ilinois
Uniform Commercial Code records

{b)  Borrower shall execu6. acknowledge and deliver to Lender, within ten (10)
days after request by Lender, any and all sceurity agreements and any other similar security
instruments reasonably required by Lendcr..in form and of content reasonably satisfactory to
Lender, covering all property of any kind +whatsoever owned by Borrower that, in the
reasonable opinion of Lender, is essential to the operation of the Mortgaged Property and

- concerning which there may be any doubt whethe¢ fitle thereto has been conveyed, or a
security interest therein perfected, by this Mortgage under ti:e laws of the state in which the
Premises are located. Borrower agrees to cooperate and joir: y/ith Lender in taking such steps
as are necessary, in Lender's judgment, to perfect or continuc the perfected status of the
security interests granted hereunder, including, without limitation; i ¢xecution and delivery
of any financing statements, amendments thereto, continuation: statements, affidavits,
certificates or other documents as Lender may request in order to perfect, preserve, maintain,
continue and extend such security instruments. Borrower further agrees to pay to Lender
all reasonable fees, costs and expenses (including, without limitation, all reasonzble attoreys’
fees and expenses and court costs) incurred by Lender in connection with the preparation,
execution, recording, filing and refiling of any such document. Lender may at any time and
fromtime to time, file financing statements, continuation statements and amendments thereto
that describe the property of Borrower in particular or as all assets of the Borrower or words
of similar effect and which contain any other information required by the Illinois Uniform
Commercial Code for the sufficiency or filing office acceptance of any financing statement,
continuation statement or amendment, including whether Borrower is an organization, the
type of organization and any organization identification number issued to Borrower,
Borrower agrees to furnish any such information to Lender promptly upon request. Any such
financing statements, continuation statements or amendments may be signed by Lender on
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behalf of Borrower, and may be filed at any time in any jurisdiction whether or not Revised
Article 9 of the Uniform Commercial Code is then in effect in that jurisdiction,

(c)  Borrower shall, at any time and from time to time, take such steps as Lender
may require for Lender to insure the continued perfection and priority of Lender’s security
interest in any of Borrower’s property and of the preservation of its rights therein.

3.26 Fixture Financing Statement. From the date of its recording, this Mortgage shall
be effective as a fixture financing statement with respect to all goods constituting part of the
Mortgaged Property which are or are to become fixtures related to the real estate described herein.
For this purnose, the following information is set forth:

(1) . Name and Address of Debtor:

PNL Homan Square, LLC
2121 San Jacinto

Su'te. 2900

Decilas. Texas 75201

(b)  Name and Address of Secured Party:

Builders Bank

77 West Wacker Drive
Suite 3100

Chicago, Illinois 60601

(c)  This document covers goods which are o: ars to become fixtures.

3.27 Interest Laws. It being the intention of Lender ana Bozrower to comply with the
laws of the State of Illinois, it is agreed that notwithstanding any provis'on'to the contrary in the
Note, this Mortgage or any of the other Loan Documents, no such provizion shall require the
payment or permit the collection of any amount (“Excess Interest”) in excess of the maximum
amount of interest permitted by law to be charged for the use or detention, or the fororarance in the
collection, of all or any portion of the indebtedness evidenced by the Note. If any Eascss Interest
is provided for, or is adjudicated to be provided for, in the Note, this Mortgage or any o ite other
Loan Documents, then in such event: (a) the provisions of this Paragraph 3.27 shall govern and
control; (b} neither Borrower nor any other party obligated under the terms of the Note or any of
the other Loan Documents shall be obligated to pay any Excess Interest; (c) any Excess Interest that
Lender may have received hereunder shall, at the option of Lender, be (i) applied as a credit against
the then unpaid principal balance under the Note, accrued and unpaid interest thereon not to exceed
the maximum amount permitted by law, or both, (ii) refunded to the payor thereof, or (iii} any
combination of the foregoing; (d) the Interest Rate (as that term is defined in the Note) shall be
subject to automatic reduction to the maximum lawful contract rate allowed under the applicable
usury laws of the aforesaid State, and the Note, this Mortgage and the other Loan Documents shall
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be deemed to be automatically reformed and modified to reflect such reduction in the Interest Rate;
and (e) neither Borrower nor any other party obligated under the terms of the Note or any of the
other Loan Documents shall have any action against Lender for any damages whatsoever arising out
of the payment or collection of any Excess Interest.

IV
DEFAULTS AND REMEDIES

4.01 Events Constituting Defaults. Each of the following events shall constitute a
default (a “Dedault”) under this Mortgage:

(1) .. Failure of Borrower to pay when due any sum secured hereby, including, but
not limitea i2; zny installment of principal or interest or both thereon, and the continuation
of such failure fei a-period of five (5) days;

(b)  Failure o Borrower to comply with any of the requirements of Paragraph
3.09;

(c)  Failure of Borrowzr-to perform or observe any other covenant, warranty or
other provision contained in this Mozigage and not otherwise covered in any of the other
provisions of this Paragraph 4.01; provided if such default is capable of being cured,
Borrower shall have a period of thirty (3C).days after the date on which written notice of the
nature of such failure is given by Lender to Boriower to cure such default; if any, provided,
however, that if the nature of the default is suci) it the same cannot reasonably be cured
within said thirty (30) day period, Borrower shail not be deemed to be in default and
Borrower shall have an additional thirty (30) days to cvie such default if Borrower shall
within such thirty (30) day period commence such cure and thereafter diligently prosecute
the same to completion.

(d)  Untruth or material deceptiveness or inaccuracy of ‘any representation or
warranty contained in the Note, this Mortgage or any other Loan Docunient, or any writing
pertaining to the foregoing submitted to Lender by or on behalf of Briwer or any
guarantor of payment of the Note;

(e}  Admission by Borrower or any guarantor of payment of the Note in writing,
including, without limitation, an answer or other pleading filed in any court, of such
Borrower’s or any such guarantor’s insolvency or inability to pay its debts generally as they
fall due;

(f)  Institution by Borrower or any guarantor of payment of the Note of
bankruptcy, insolvency, reorganization or arrangement proceedings of any kind under the
Federal Bankruptcy Code, whether as now existing or as hereafter amended, or any similar
debtors’ or creditors’ rights law, whether federal or state, now or hereafter existing, or the
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making by Borrower or any guarantor of payment of the Note of a general assignment for
the benefit of creditors;

(g)  Institution of any proceedings described in Paragraph 4.01(f) against
Borrower or any guarantor of payment of the Note that are consented to by Borrower or any
guarantor of payment of the Note or are not dismissed, vacated, or stayed within ninety (90)
days after the filing thereof;

(h) Appointment by any court of a receiver, trustee or liquidator of or for, or
assumption by any court of jurisdiction of, all or any part of the Mortgaged Property or all
or a pia;jor portion of the property of Borrower or any guarantor of payment of the Note if
such apreintment or assumption is consented to by Borrower or any guarantor of payment
of the Not« or if, within ninety (90) days after such appointment or assumption, such
receiver, trusee or liquidator is not discharged or such jurisdiction is not relinquished,
vacated or stayed,

(i)  Declaration hy any court or governmental agency of the bankruptcy or
insolvency of Borrower cr any. guarantor of payment of the Note;

G) The occurrence of gny default or event of default under the terms of any of
the Loan Documents after the expiration of the applicable notice and grace period, if any;

(k) The dissolution, death or adjidicated incompetency of either (i) PNL Asset
Management, L.P., a Texas limited partnerstiip; or (ii) David M. Porter and John C. Gilbert,
and within sixty (60) days following any such’event Borrower fails to provide to Lender
either (A) additional collateral for the Loan in forin/and amount acceptable to Lender in
Lender’s sole and absolute discretion, or (B) a replacemeit guarantor acceptable to Lender
in Lender’s sole and absolute discretion;

(D Any material adverse change in the financial cGidition of Borrower or
Guarantor, which causes Lender to reasonably deem itself to be insecure;

(m)  The occurrence of any event or condition which alone or wikh (i passage of
time or giving of notice would constitute a default by Borrower under the terms o the Lease
or would entitle the Landlord to terminate the Lease (in no event shall the curing sy Lender
of any such default constitute or be deemed a waiver or cure of the Default under this
Paragraph 4.01(m)); or

(n)  Failure of Borrower to comply with any of the provisions of Paragraph
3.21(g).

4.02  Acceleration of Maturity. Upon the occurrence of any Default, at the election of
Lender, the entire principal balance then outstanding under the Note, together with all unpaid
interest accrued thereon and all other sums due from Borrower thereunder, under this Mortgage or

CHN29351.6 -28 -




_UNOFFICIAL COPY




UNOFFICIAlz&&R,Y

any other Loan Document shall become immediately due and payable with interest thereon at the
Default Interest Rate.

4.03 Foreclosure of Mortgage, Upon the occurrence of any Default, or at any time
thereafter, Lender may, at its option, proceed to foreclose the lien of this Mortgage by judicial
proceedings in accordance with the laws of the state in which the Premises are located and to
exercise any other remedies of Lender provided herein or in the other Loan Documents, or which
Lender may have at law or in equity. Any failure by Lender to exercise such option shall not
constitute a waiver of its right to exercise the same at any other time.

4.04 I ender’s Continuing Options. The failure of Lender to declare a Default or
exercise any one‘or more of its options to accelerate the maturity of the indebtedness secured hereby
and to foreclose h« lien hereof following any Default as aforesaid, or to exercise any other option
granted to Lenderriezpunder in any one or more instances, or the acceptance by Lender of partial
payments of such indeutednzss, shall neither constitute a waiver of any such Default or of Lender’s
options hereunder nor establich, extend or affect any grace period for payments due under the Note,
but such options shall remair. continuously in force. Acceleration of maturity, once claimed
hereunder by Lender, may, at Lcnder’s option, be rescinded by written acknowledgment to that
effect by Lender and shall not affect Lender’s right to accelerate maturity upon or after any future
Default.

4.05 Litigation Expenses. In any precceding to foreclose the lien of this Mortgage or
enforce any other remedy of Lender under the Note,this Mortgage, the other Loan Documents or
in any other proceeding whatsoever in connection witr'the Mortgaged Property in which Lender is
named as a party, there shall be allowed and included, as-additional indebtedness secured hereby in
the judgment or decree resulting therefrom, all reasonable ¢xpenses paid or incurred in connection
with such proceeding by or on behalf of Lender, including, withortiimitation, reasonable attorney’s
fees and expenses and court costs, appraiser’s fees, outlays for documentary evidence and expert
advice, stenographers’ charges, publication costs, survey costs, and coats (which may be estimated
as to items to be expended after entry of such judgment or decree) of proziring all abstracts of title,
title searches and examinations, title insurance policies and any similar data‘and assurances with
respect to title to the Premises as Lender may deem reasonably necessary, and 4ny other expenses
and expenditures which may be paid or incurred by or on behalf of Lender and pernitie4 by the IMF
Law (as such term is hereinafter defined in Paragraph 4.09) to be included in the dénzee of sale,
either to prosecute or defend in such proceeding or to evidence to bidders at any sale pursuant to any
such decree the true condition of the title to or value of the Premises or the Mortgaged Property.
All expenses of the foregoing nature, and such expenses as may be incurred in the protection of any
of the Mortgaged Property and the maintenance of the lien of this Mortgage thereon, including,
without limitation, the reasonable fees and expenses of, and court costs incurred by, any attorney
employed by Lender in any litigation affecting the Note, this Mortgage or any of the other Loan
Documents or any of the Mortgaged Property, or in preparation for the commencement or defense
of any proceeding or threatened suit or proceeding in connection therewith, shall be immediately
due and payable by Borrower with interest thereon at the Default Interest Rate.
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4.06 Performance by Lender. In the event of any Default, or in the event any action or
proceeding is instituted which materially affects, or threatens to materially affect, Lender’s interest
in the Mortgaged Property, Lender may, but need not, make any payment or perform any act on
Borrower’s behalf in any form and manner deemed expedient by Lender, and Lender may, but need
not, make full or partial payments of principal or interest on prior encumbrances, if any; purchase,
discharge, compromise or settle any tax lien or other prior or junior lien or title or claim thereof;
redeem from any tax sale or forfeiture affecting the Mortgaged Property; or contest any tax or
assessment thereon. All monies paid for any of the purposes authorized herein and all expenses paid
or incurred in connection therewith, including without limitation reasonable attorneys’ fees and
court costs, and any other monies advanced by Lender to protect the Mortgaged Property and the
lien of this Mortgage, shall be so much additional indebtedness secured hereby, and shall become
immediately dv<and payable by Borrower to Lender without notice and with interest thereon at the
Default Interest Rxte from the date an advance is made to and including the date the same is paid.
The action or inaction-of Lender shall never be construed to be waiver of any night accruing to
Lender by reason of aiy Gefault by Borrower. Lender shall not incur any personal liability because
of anything it may do or ¢mit to do hereunder, nor shall any acts of Lender act as a waiver of
Lender’s right to accelerate the maturity of the indebtedness secured by this Mortgage or to proceed
to foreclose this Mortgage.

4.07  Right of Possession. I 20y case in which, under the provisions of this Mortgage,
Lender has a right to institute foreclosure pinceedings, whether or not the entire principal sum
secured hereby becomes immediately due and pzyable as aforesaid, or whether before or after the
institution of proceedings to foreclose the lien herenf or before or after sale thereunder, Borrower
shall, forthwith upon demand of Lender, surrender o Lender, and Lender shall be entitled to take
actual possession of, the Mortgaged Property or any par: thereof, personally or by its agent or
attorneys, and Lender, in its discretion, may enter upon and take and maintain possession of all or
any part of the Mortgaged Property, together with all documziits, books, records, papers and
accounts of Borrower or the then owner of the Mortgaged Propeity relating thereto, and may
exclude Borrower, such owner and any agents and servants thereof wiiellv therefrom and may, as
attorney-in-fact or agent of Borrower or such owner, or in its own nams as Lender and under the
powers herein granted:

(@) hold, operate, manage and control all or any part of the Murtgazad Property
and conduct the business, if any, thereof, either personally or by its agents, wichfull power
to use such measures, whether legal or equitable, as in its discretion may be decirid proper
or necessary to enforce the payment or security of the rents, issues, deposits, profits and
avails of the Mortgaged Property, including, without limitation, actions for recovery of rent,
and actions in forcible detainer, all without notice to Borrower;

(b)  cancel or terminate any lease or sublease of all or any part of the Mortgaged
Property for any cause or on any ground that would entitle Borrower to cancel the same;

(c)  extend or modify any then existing leases and make new leases of all or any
part of the Mortgaged Property, which extensions, modifications and new leases may
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provide for terms to expire, or for options to lessees to extend or renew terms to expire,
beyond the maturity date of the Loan and the issuance of a deed or deeds to a purchaser or
purchasers at a foreclosure sale, it being understood and agreed that any such leases, and the
options or other such provisions to be contained therein, shall be binding upon Borrower,
all persons whose interests in the Mortgaged Property are subject to the lien hereof and the
purchaser or purchasers at any foreclosure sale, notwithstanding any redemption from sale,
discharge of the indebtedness secured hereby, satisfaction of any foreclosure decree or
1ssuance of any certificate of sale or deed to any such purchaser; and

(d)  make all necessary or proper repairs, decoration, renewals, replacements,
alterations, additions, betterments and improvements in connection with the Mortgaged
Property-as may seem judicious to Lender, to insure and reinsure the Mortgaged Property
and all risks incidental to Lender’s possession, operation and management thereof, and to
receive all vents, issues, deposits, profits and avails therefrom.

Without limiting the gengrzfity of the foregoing, Lender shall have all right, power, authority and
duties as provided in the IMF, Law. Nothing herein contained shall be construed as constituting
Lender as Mortgagee in possessici in the absence of the actual taking of possession of the Premises.

4.08  Priority of Payments. Arv rents, issues, deposits, profits and avails of the Propérty
received by Lender after taking possession of alt or any part of the Mortgaged Property, or pursuant
to any assignment thereof to Lender under the jirovisions of this Mortgage shall be applied in
payment of or on account of the following, in such order as Lender or, in case of a receivership, as
the court, may in its sole and absolute discretion deterinine:

(a)  operating expenses of the Mortgaged Pronerty (including, without limitation,
ground lease payments under the Lease and reasonabie coripensation to Lender, any receiver
of the Mortgaged Property, any agent or agents to whoin management of the Mortgaged
Property has been delegated, and also including lease commissions and other compensation
for and expenses of seeking and procuring tenants and entering o leases, establishing
claims for damages, if any, and paying premiums on insurance herzinabove authorized);

(b)  taxes, special assessments, water and sewer charges now dueor that may
hereafter become due on the Mortgaged Property, or that may become a lien-thereon prior
to the lien of this Mortgage;

(c) any and all repairs, decorating, renewals, replacements, alterations, additions,
betterments and improvements of the Mortgaged Property (including, without limitation, the
cost, from time to time, of installing or replacing any personal property therein, and of
placing the Mortgaged Property in such condition as will, in the judgment of Lender or any
receiver thereof, make it readily rentable or salable);

(d)  any indebtedness secured by this Mortgage or any deficiency that may result
from any foreclosure sale pursuant hereto; and
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(¢)  anyremaining fundsto Borrower orits successors or assigns, as their interests
and rights may appear.

4.09  Appointment of Receiver. Upon or at any time after the filing of any complaint to
foreclose the lien of this Mortgage, the court may appoint upon petition of Lender, and at Lender’s
sole option, a receiver of the Mortgaged Property pursuant to the Illinois Mortgage Foreclosure
Law, as amended (Illinois Compiled Statutes 735 ILCS 5/15-1001, et. seq.) (the “IMF Law™). Such
appointment may be made either before or after sale, without notice; without regard to the solvency
or insolvency, at the time of application for such receiver, of the person or persons, if any, liable for
the payment of the indebtedness secured hereby; without regard to the value of the Mortgaged
Property at such time and whether or not the same is then occupied as a homestead; without bond
being required <f the applicant; and Lender hereunder or any employee or agent thereof may be
appointed as such eceiver. Such receiver shall have all powers and duties prescribed by the IMF
Law, including the prwer to take possession, control and care of the Mortgaged Property and to
collect all rents, issues, depasits, profits and avails thereof during the pendency of such foreclosure
suit and apply all funds received toward the indebtedness secured by this Mortgage, and in the event
of a sale and a deficiency wher¢ Borrower has not waived its statutory rights of redemption, during
the full statutory period of redeription, as well as during any further times when Borrower or its
devisees, legatees, administrators, ‘legal representatives, successors or assigns, except for the
intervention of such receiver, would be rtitled to collect such rents, issues, deposits, profits and
avails, and shall have all other powers th»!_may be necessary or useful in such cases for the
protection, possession, control, management an< uperation of the Mortgaged Property during the
whole of any such period. To the extent permitted by-law, such receiver may extend or modify any
then existing leases and make new leases of the Morigaged Property or any part thereof, which
extensions, modifications and new leases may provide Tor 1erms to expire, or for options to lessees
to extend or renew terms to expire, beyond the maturity dite of the Loan, it being understood and
agreed that any such leases, and the options or other such provisions to be contained therein, shall
be binding upon Borrower and all persons whose interests in the Mo:tgaged Property are subject to
the lien hereof, and upon the purchaser or purchasers at any such forecicsure sale, notwithstanding
any redemption from sale, discharge of indebtedness, satisfaction of foretjosure decree or issuance
of certificate of sale or deed to any purchaser.

4.10  Foreclosure Sale. In the event of any foreclosure sale of the Mortzazed Property,
the same may be sold in one or more parcels. Lender may be the purchaser at any foiecipsure sale
of the Mortgaged Property or any part thereof,

4.11 Application of Proceeds. The proceeds of any foreclosure sale of the Mortgaged
Property, or any part thereof, shall be distributed and applied in the following order of priority: (a)
on account of all costs and expenses incident to the foreclosure proceedings, including all such items
as are mentioned in Paragraphs 4.05 and 4.06 hereof; (b) all other items that, under the terms of
this Mortgage, constitute secured indebtedness additional to that evidenced by the Note, with interest
thercon at the Default Interest Rate; (c) all principal and interest, together with any prepayment
charge, remaining unpaid under the Note, in the order of priority specified by Lender in its sole and
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absolute discretion; and (d) the balance, if any, to Borrower or its successors or assigns, as their
interests and rights may appear.

4.12 Application of Deposits. In the event of any Default, Lender may, at its option,
without being required to do so, apply any monies or securities that constitute deposits made to or
held by Lender or any depositary pursuant to any of the provisions of this Mortgage toward payment
of any of Borrower’s obligations under the Note, this Mortgage or any of the other Loan Documents
in such order and manner as Lender may elect in its sole and absolute discretion. When the
indebtedness secured hereby has been fully paid, any remaining deposits shall be paid to Borrower
or to the then owner or owners of the Mortgaged Property. Such deposits are hereby pledged as
additional sezurity for the prompt payment of the indebtedness evidenced by the Note and any other
indebtedness secured hereby and shall be held to be applied irrevocably by such depositary for the
purposes for which made hereunder and shall not be subject to the direction or control of Borrower.

4.13 Indemivfication. Borrower will indemnify and hold Lender harmless from and
against any and all liabilitiz¢; obligations, claims, damages, penalties, causes of action, costs and
expenses (including, without inmitation, reasonable attorneys’ fees, expenses and court costs)
incurred by or asserted against Lender by reason of (a) the ownership of the Mortgaged Property
or any interest therein or receipt of aay rents, issues, proceeds or profits therefrom; (b) any accident,
injury to or death of persons, or loss of ¢r.d2mage to property occurring in, on or about the Premises
or any part thercof or on the adjoining sidcwalks, curbs, adjacent parking areas or streets; (c) any
use, non-use or condition in, on or about the Picmises or any part thereof or on the adjoining
sidewalks, curbs, adjacent parking areas or streets; (d) any failure on the part of Borrower to
perform or comply with any of the terms of this Mottgage; or (e) performance of any labor or
services or the furnishing of any materials or other propény in respect of the Premises or any part
thereof. Any amounts owed to Lender by reason of this Parzgraph 4.13 shall constitute additional
indebtedness which is secured by this Mortgage and shall becouiic immediately due and payable
upon demand therefor, and shall bear interest at the Default Interest Xate from the date such loss or
damage is sustained by Lender until paid. The obligations of Borrowe. nnder this Paragraph 4.13
shall survive any termination or satisfaction of this Mortgage. The foregting indemnification shall
not apply to any liability which results from the gross negligence or wilful misconduct of Lender
or any of Lender’s agents or arises following the date Lender takes possession of ihe Premises.

4.14  Waiver of Right of Redemption and Other Rights. To the full extéri permitted
by law, Borrower agrees that it will not at any time or in any manner whatsoever take any advantage
of any stay, exemption or extension law or any so called “Moratorium Law” now or at any time
hereafter in force, prior to any sale thereof to be made pursuant to any provisions herein contained,
or to any decree, judgment or order of any court of competent jurisdiction; or after such sale claim
or exercise any rights under any statute now or hereafter in force to redeem the property so sold, or
any part thereof, or relating to the marshaling thereof, upon foreclosure sale or other enforcement
hereof. To the full extent permitted by law, Borrower hereby expressly waives any and all rights
it may have to require that the Premises be sold as separate tracts or units in the event of foreclosure.
To the full extent permitted by law, Borrower hereby expressly waives any and all rights of
redemption under the IMF Law, on its own behalf, on behalf of all persons claiming or having an
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interest (direct or indirect) by, through or under Borrower and on behalf of each and every person
acquiring any interest in or title to the Premises subsequent to the date hereof, it being the intent
hereof that any and all such rights of redemption of Borrower and such other persons, are and shall
be deemed to be hereby waived to the full extent permitted by applicable law. To the full extent
permitted by law, Borrower agrees that it will not, by invoking or utilizing any applicable law or
laws or otherwise, hinder, delay or impede the exercise of any right, power or remedy herein or
otherwise granted or delegated to Lender, but will permit the exercise of every such ri ght, power
and remedy as though no such law or laws have been or will have been made or enacted. To the full
extent permitted by law, Borrower hereby agrees that no action for the enforcement of the lien or
any provision hereof shall be subject to any defense which would not be good and valid in an action
at law upon tha Note. Borrower acknowledges that the Premises do not constitute agricultural real
estate as deftned in Section 5/15-1201 of the IMF Law or residential real estate as defined in Section
5/15-1219 of the IMF Law.

A4

MISCELLANEOQUS

5.01 Notices. Any notice that Lender or Borrower may desire or be required to give to
the other hereunder shall be deemed giver. (i) upon receipt when delivered or if sent by nationally
recognized overnight air courier, or (ii) two (Z) business days after being deposited in the United
States certified mail, return receipt requested, prorcily addressed to the party, at the address of such
party set forth below, or at such other address, as the party to whom notice is to be given has
specified by notice hereunder to the party seeking tc-¢ive such notice:

To the Borrower: PNL Horaan Square, LLC
2121 San Jacinio, Suite 2900
Dallas, Texas- 75201
Attention: Daryi Bird

with a copy to: Locke Liddell & Sapp 1)
Suite 2200
2200 Ross Avenue
Dallas, Texas 75201
Attention: Brian R. Forbes, Esq.

To Lender: Builders Bank
77 West Wacker Drive
Suite 3100
Chicago, Illinois 60601
Attention: Michael C. Winter
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with a copy to: Duane Morris LLC
227 West Monroe Street
Suite 3400
Chicago, Illinois 60606
Attention: Daniel Kohn, Esq.

Except as otherwise specifically required herein, notice of the exercise of any right or option granted
to Lender by this Mortgage is not required to be given.

502 Fime of Essence. It is specifically agreed that time is of the essence of this
Mortgage.

3.03 Covenanis Run with Land. All of the covenants of this Mortgage shall run with
the land constituting the I’rumises.

5.04 Governing Law: Litization. The place of the location of the Mortgaged Property
being the State of Illinois, this Mor(gage shall be construed and enforced according to the laws of
that State. To the extent that this Mortgage may operate as a security agreement under the Uniform
Commercial Code, Lender shall have all iign(s and remedies conferred therein for the benefit of a
secured party, as such term is defined therein. T2 THE MAXIMUM EXTENT PERMITTED BY
LAW,BORROWER HEREBY AGREES THA'T AT, ACTIONS OR PROCEEDINGS ARISING
IN CONNECTION WITH THIS MORTGAGE SHAT L BE TRIED AND DETERMINED ONLY
IN THE STATE OR FEDERAL COURT LOCATED it THE COUNTY OF COOK, STATE OF
ILLINOIS. TO THE MAXIMUM EXTENT PERMITTED BY LAW, BORROWER HEREBY
EXPRESSLY WAIVES ANY RIGHT IT MAY HAVE TO ASSERT THE DOCTRINE OF
FORUM NON CONVENIENS OR TO OBJECT TO VENUE TO THE EXTENT ANY
PROCEEDING IS BROUGHT IN ACCORDANCE WITH THIS FPARAGRAPH 5.04.

5.05 Rights and Remedies Cumulative. All rights and remedies set forth in this
Mortgage are cumulative, and the holder of the Note and of every other obligation secured hereby
may recover judgment hereon, issue execution therefor, and resort to every othé: right or remedy
available at law or in equity, without first exhausting and without affecting or impairing the security
of any right or remedy afforded hereby.

5.06 Severability. If any provision of this Mortgage or any paragraph, sentence, clause,
phrase or word, or the application thereof, is held invalid in any circumstance, the validity of the
remainder of this Mortgage shall be construed as if such invalid part were never included herein.

5.07 Non-Waiver. Unless expressly provided in this Mortgage to the contrary, no consent
or waiver, whether express or implied, by any interested party referred to herein to or of any breach
or default by any other interested party referred to herein regarding the performance by such party
of any obligations contained herein shall be deemed a consent to or waiver of the party of any

CHIY351.6 -35-




UNOFFICIAL COPY




[ 4

UNOFFICIAL COPY

20085771

obligations contained herein or shall be deemed a consent to or waiver of the performance by such
party of any other obligations hereunder or the performance by any other interested party referred
to herein of the same, or of any other, obligations hereunder.

5.08 Headings. The headings of sections and paragraphs in this Mortgage are for
convenience or reference only and shall not be construed in any way to limit or define the content,
scope or intent of the provisions hereof.

509 Grammar. As used in this Mortgage, the singular shall include the plural, and
masculine, feminine and neuter pronouns shall be fully interchangeable, where the context so
requires. Whenever the words “including”, “include” or includes” are used in this Mortgage, they
should be nterpreted in a non-exclusive manner as though the words *, without limitation,”
immediately fol'owed the same.

5.10  Successors 2nd Assigns. This Mortgage and all provisions hereof shall be binding
upon Borrower, its successers, assigns, legal representatives and all other persons or entities
claiming under or through Borrower, and the word “Borrower,” when used herein, shall include all
such persons and entities and any others liable for the payment of the indebtedness secured hereby
or any part thereof, whether or no! they have executed the Note or this Mortgage. The word
“Lender,” when used herein, shall includz Lender’s successors, assigns and legal representatives,
including all other holders, from time to iz~ of the Note.

5.11 No Joint Venture. Borrower and l.ender acknowledge and agree that under no
circumstances shall Lender be deemed to be a partucr-or joint venturer with Borrower, including,
without limitation, by virtue of its becoming a mortgagee in possession or exercising any of its
rights pursuant to this Mortgage or pursuant to any of the other Loan Documents, or otherwise.

5.12 Additional Fees.

(a)  Borrower agrees to pay on demand all of the out-of jrocket costs and expenses
of Lender (including, without limitation, the reasonable fees and out-ol-pocket expenses of
Lender’s counsel) in connection with the preparation, negotiation, execution and delivery
of the Note, this Mortgage, any of the other Loan Documents and all ottier instruments or
documents provided for herein or delivered or to be delivered hereunder of # connection
herewith.

(b)  Thereasonable costs and expenses which Lender incurs in any manner or way
with respect to the following shall be part of the indebtedness secured hereby, payable by
Borrower on demand if at any time after the date of this Mortgage Lender: (i) employs
counsel for advice or other representation (A) with respect to the amendment or enforcement
of the Note, this Mortgage or any of the other Loan Documents, (B) to represent Lender in
any work-out or any type of restructuring of the Loan, or any litigation, contest, dispute, suit
or proceeding or to commence, defend or intervene or to take any other action in or with
respect to any litigation, contest, dispute, suit or proceeding (whether instituted by the
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Lender, Borrower or any other person or entity) in any way 3!353!3&?&?&0 the Note,
this Mortgage, any of the other Loan Documents, Borrower's affairs or any collateral
securing the indebtedness secured hereby or (C) to enforce any of the rights of Lender with
respect to Borrower; and/or (ii) seeks to enforce or enforces any of the rights and remedies
of Lender with respect to Borrower. Without limiting the generality of the foregoing, such
expenses, costs, charges and fees include: reasonable fees, costs and expenses of attorneys,
accountants and consultants; court costs and €xpenses; court reporter fees, costs and
expenses; long distance telephone charges; telegram and telecopier charges; and expenses
for travel, lodging and food.

5.13 ~ Compliance with the Illinois Mortgage Foreclosure Law.

(1) . Intheeventthat any provision in this Mortgage shall be inconsistent with any
provisions of the IMF Law, the provision of the IMF Law shall take precedence over the
provisions of this Mortgage, but shall not invalidate or render unenforceable any other
provision of this Mertgage that can be construed in a manner consistent with the IMF Law.

(b)  Borrower-and ender shall have the benefit of all of the provisions of the
IMF Law, including all amendments thereto which may become effective from time to time
after the date hereof. In the event any provision of the IMF Law which is specifically
referred to herein may be repealed, . znder shall have the benefit of such provision as most
recently existing prior to such repeal, a5-though the same were incorporated herein by
express reference.

(c)  Ifanyprovision of this Mortgage slia!l grant to Lender any rights or remedies
upon default of Borrower which are more limited ‘hvin the rights that would otherwise be
vested in Lender under the IMF Law in the absence of said provision, Lender shall be vested
with the rights granted in the IMF Law to the full extent perinitted by law.

(d)  Without limiting the generality of the foregoing; ail expenses incurred by
Lender to the extent reimbursable under any provisions of the IMF Law, whether incurred
before or after any decree or judgment of foreclosure shall be added 1o the indebtedness
hereby secured or by the judgment of foreclosure, '

5.4 Recapture. To the extent Lender receives any payment by or on behalf of Boirower,
which payment or any part thereof is subsequently invalidated, declared to be fraudulent or
preferential, set aside or required to be repaid to Borrower or its respective estate, trustee, receiver,
custodian or any other party under any bankruptcy law, state or federal law, common law or
equitable cause, then to the extent of such payment or repayment, the obligation or part thereof
which has been paid, reduced or satisfied by the amount so repaid shall be reinstated by the amount
so repaid and shall be included within the indebtedness hereby secured as of the date such initial
payment, reduction or satisfaction occurred.
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5.15 No Lien Management Agreements. Borrower shall include a “no lien” provision
in any property management agreement hereafter entered into by Borrower with a property manager
for the Mortgaged Property, whereby the property manager waives and releases any and all
mechanics’ lien rights that the property manager, or anyone claiming through or under the property
manager, may have pursuant to 770 ILCS 60/1. Such property management agreement containing
such “no lien” provision or a short form thereof shall, at Lender’s request, be recorded with the
Recorder of Deeds of Cook County, Illinois, as appropriate.

5.16 Deed in Trust. If title to the Mortgaged Property or any part thereof is now or
hereafter becomes vested in a trustee, any prohibition or restriction contained herein against the
creation of zny lien on the Mortgaged Property shall be construed as a similar prohibition or
restriction agaizst the creation of any lien on or security interest in the beneficial interest of such
trust.

5.17 JURY WAIVER. TOTHEMAXIMUMEXTENT PERMITTED BY LAW,EACH
OFBORROWER ANDLEYDER HEREBY EXPRESSLY WAIVES ANY RIGHT TOTRIALBY
JURY OF ANY ACTION, CAUSE OF ACTION, CLAIM, DEMAND, OR PROCEEDING
ARISING UNDER OR WITH RESPECT TO THIS MORTGAGE, OR IN ANY WAY
CONNECTED WITH, RELATED 0, OR INCIDENTAL TO THE DEALINGS OF BORROWER
AND LENDER WITH RESPECT T{-THIS MORTGAGE, OR THE TRANSACTIONS
RELATED HERETO, IN EACH CASE WHETHER NOW EXISTING OR HEREAFTER
ARISING, AND WHETHER SOUNDING IN CONTRACT, TORT, OR OTHERWISE. TO THE
MAXIMUM EXTENT PERMITTED BY LAW, EACH OF BORROWER AND LENDER
HEREBY AGREES THAT ANY SUCH ACTION, CAUSE OF ACTION, CLAIM, DEMAND OR
PROCEEDING SHALL BE DECIDED BY A COURT1FIAL WITHOUT A JURY AND THAT
BORROWER OR LENDER MAY FILE A COPY OF TE.IS MORTGAGE WITH ANY COURT
OR OTHER TRIBUNAL AS WRITTEN EVIDENCE OF Tri¥ CONSENT OF EACH OF
BORROWER AND LENDER TO THE WAIVER OF ITS RIGHT TO TRIAL BY JURY.

5.18 Fee Mortgage. Borrower shall give Lender prior writtéu notice of its election to
exercise any right of first refusal or option to purchase under the Lease. In the event Borrower shall
acquire a fee interest in the Premises or the Mortgaged Property, the lien of this Mortgage shall, at
the time of such acquisition, attach to, cover and become a lien against Borrower's fex simple estate
so acquired, without any further action required to be taken by Borrower or Lende:. \Borrower
agrees to execute all documents and instruments Lender may reasonably require to ratify, ¢on.irm and
further evidence Lender’s lien on said acquired fee estate. Borrower does hereby irrevocably appoint
Lender as its true and lawful attorney in its name and stead (with or without taking possession of the
Mortgaged Property) to execute and deliver all such instruments and documents in the name and on
behalf of Lender. This attorney appointment confers upon Lender a power coupled with an interest
and it cannot be revoked by Borrower,
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IN WITNESS WHEREOF, Borrower has executed th% Mortgage as of the date and year

first above written.

PNL HOMAN SQUARE, LLC, a Delaware
limited liability company

By:  PNL Partners 2001, L.P., a Delaware limited
partnership, it sole member

By:  PNL Holdings Company, LL.C., a
Delaware limited liability company,

its al partnegz‘
By

John C. Gilbert, Manager
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~ COUNTY OF DQ as )
I, M Q«&Jf\)/\ﬁo"\-' , @ Notary Public in and for said County, in the State

aforesaid, Ddh-IEREBY(@ERTIFY that John C. Gilbert, personally known to me to be the manager
of PNL Holdings Company, L.L.C., a Delaware limited liability company, the general partner of
PNL Partners 2001, L.P., a Delaware limited partnership, the sole member of PNL Homan Square,
LLC, a Delaware limited liability company, and the same person whose name is subscribed to the
foregoing instrument, appeared before me this day in person and acknowledged that he has si gned
and deliveied-the said instrument as his free and voluntary act as aforesaid in his capacity as
manager of such-iimited liability company, for the uses and purposes therein set forth.

_ -
GIVEN unde’ iy hand and notarial seal this day of January, [0, 2002,

— et g
Wity »
SRl JILL JORNSaN
NOTARY PUBLIC

&7
O/

Fe STATE OF TEXAS
RS My cOﬂ Exp. 02-15-2001 )
-t A g g e g’

*N,
o7,
o
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e
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s
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THAT PART OF LOTS 8, 9, 10, 11 AND 12 IN BLOCK 1 IN HENRY E. VANCE'S
RESUBDIVISION, ACCORDING TO THE PLAT THEREOF RECORDED DECEMBER 21, 1904, A
DOCUMENT 3635041, IN THE SOQUTHEAST QUARTER OF SECTION 14, TOWNSHIP 39
NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS:
BEGINNIG AT THE NORTHWEST CORNER OF SIAD BLOCK 1, ALSO BEING THE
INTERSECTION OF THE EAST RIGHT OF WAY LINE OF SOUTH HOMAN AVENUE AND THE
SOUTH RIGHT OF WAY LINE OF WEST ARTHINGTON STREET; THENCE SOUTH 89
DEGREES, 14 MINUTES 04 SECONDS EAST ALONG THE NORTH LINE OF SAID BLOCK 1,
ALSO BEING SAID SOUTH RIGHT OF WAY LINE OF WEST ARTHINGTON STREET, A
DISTANCE OF 489.02 FEET; THENCE SOUTH 00 DEGREES 40 MINUTES 38 SECONDS
WEST, A DISTANCE OF 179.02 FEET; THENCE NORTH 89 DEGREES 40 MINUTES 36
SECONDS WEST, /A DISTANCE OF 195.37 FEET; THENCE NORTH 00 DEGREES 19 MINUTES
AND 24 SECONDS EAST A DISTANCE OF 14.32 FEET; THENCE NORTH 89 DECREES 40
MINUTES 36 SECUNUS WEST A DISTANCE OF 50.54 FEET; THENCE SOUTH 00 DEGREES
19 MINUTES 24 SECONDS WEST A DISTANCE OF 18.34 FEET; THENCE NORTH 89
DEGREES 13 MINUTES ¢ SECONDS WEST A DISTANCE OF 140.09 FEET; THENCE NORTH
00 DEGREES 46 MINUTES 41 SECONDS EAST, A DISTANCE OF 9.13 FEET; THENCE
NORTH 89 DEGREES 13 MINUTES 59 SECONDS WEST A DISTANCE OF 101.98 FEET TO A
POINT ON THE WEST LINE OF $AID BLOCK 1, ALSO BEING SAID EAST RIGHT OF WAY
LINE OF SOUTH HOMAN AVENUE - THENCE NORTH 00 DEGREES 19 MINUTES 24 SECONDS
EAST ALONG SAID WEST LINE OF BLOCK 1, ALSC BEING SAID EAST RIGHT OF WAY
LINE OF SOUTH HOMAN AVENUE, A DISTANCE OF 195.81 FEET TO SAID POINT OF
BEGINNING; IN COOK COUNTY ILLINOIS.
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