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CONSTRUCTION
MORTGAGE AND ASSIGNMENT OF LEASES AND
ZENTS AND SECURITY AGREEMENT M

a This Construction Mortzase and Assignment of Leases and Rents and Security Agreement
(this “Mortgage™) is made the 26th-day of December, 2001, between Milwaukee Medill
Development LLC, an [ilinois limited lizhility company, ("Mortgagor”) whose address is set forth
below in favor of GreatBank A Nationa! Association (“Mortgagee”) whose address is set forth
below.

Articie i
DEFINITIONS
1.1 Definitions
As used herein, the following terms shall have the following meznings:

(a)  Assignment: The assignment, contained in Article 3 of his-Mortgage, from
Mortgagor to Mortgagee, of all of Mortgagor's right, title and interest in and to the [ cases and the
Rents.

(b)  Awards: All awards and payments made or hereafter to be made by any municipal,
township, county, state, Federal or other governmental agencies, authorities or boards or any other
entity having the power of eminent domain to Mortgagor, including, but not limited to, any awards
and payments for any taking of all or a portion of the Mortgaged Property, as a result of, or by
agreement in anticipation of, the exercise of the right of condemnation or eminent domain, or for
any change or changes of grade of streets affecting the Mortgaged Property.

(¢)  Building or Buildings: All buildings, improvements, alterations or appurtenances
now, or at any time hereafter, constructed or located upon the Lanciir any part thereof.
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(d)  Defaulted Interest Rate: The lesser of (i) the interest rate of Default Rate, as defined
in the Note secured by this Mortgage or (ii) the highest contract rate allowed by law.

(¢)  Event(s) of Default: The happenings and occurrences described in Article 5 of this
Mortgage.

(f)  Fixtures: All fixtures, systems, or Building equipment located upon or within the
Land or Buildings or now or hereafter attached to, or installed in, or used in connection with, any of
the Land or Buildings whether or not permanently affixed to the Mortgaged Property.

(g) _<Cuarantor: Stuart Miller.

(h)  Guaranty: The guaranty of even date executed by the Guarantor guaranteeing the
Indebtedness and ail oriihe Obligations under this Mortgage, the Note (as hereinafter defined), the
Loan Agreement and ali o1 e other Loan Documents.

(1) Hazardous Mateqia's.. All hazardous, toxic or dangerous substances, wastes and
materials and other pollutants and centaminants as defined or described in any or all applicable
federal, state or local statutes, laws, ardmances, codes, rules, regulations, orders or decrees now
or hereafter regulating, relating to or nnpssing liability or standards of conduct with respect to
environmental ‘matters, ' “including, “withou:—limitation the™ Comprehensive - Environmental
Response, Compensation, and Liability Act of 1780, as amended by the Superfund amendments
and Reauthorization Act of 1986 (42 U.S.C. 42601 et seq.), the Hazardous Materials
Transportation Act (49 U.S.C. § 1801 et see.), the Sciid-Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act of 1976, as 2:ended by the Solid and Hazardous
Waste Amendments of 1984 (42 U.S.C. §6901 et seq.), the Federal Water Pollution Control Act,
as amended by the Clean Water Act of 1977 and the Water Quelity Act of 1987 (33 U.S.C.
§1251 et seq.), the Toxic Substances Control Act of 1976 (15 U.8.C. §2601 et seq.), the
Emergency Planning and Community Right-to-Know Act of 1986 (42 1J.8.C. §11001 et seq.),
the Clear Air Act of 1966, as amended (42 U.S.C. §7401 et seq.), the National Environmental
Policy Act of 1970 (42 U.S.C. §4321 et seq.), the Rivers and Harbors Act of 1899 (33 U.S.C.
§401 et seq.), the Endangered Species Act of 1973, as amended (16 U.S.C. {1571 ¢t seq.), the
Safe Drinking Water Act of 1974, as amended (42 U.S.C. §300(f) et seq.), the Occupational
Safety and Health Act of 1970, as amended (29 U.S.C. §651 et seq.) and all rules and repulations
promulgated or published thereunder, all as amended or hereinafter amended. Without iniending
to limit the scope or breadth of the foregoing definition, the term Hazardous Materials shall
include asbestos, urea formaldehyde, polychlorinated biphenyls, crude oil, radioactive materials
and underground storage tanks. Hazardous Materials shall not include those materials which are
used or stored at the property in the ordinary course of business operations in compliance with
Environmental Laws.

) Impositions: All (i) real estate and personal property taxes and other taxes and
assessments, water and sewer rates and charges, and all other governmental charges and any
interest or costs or penalties with respect thereto, and charges for any easement or agreement
maintained for the benefit of the Mortgaged Property which at any time prior to or after the
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execution of the other Loan Documents may be assessed, levied, or imposed upon the Mortgaged
Property or the rent or income received therefrom or any use or occupancy thereof, and (ii) other
taxes, assessments, fees and governmental charges levied, imposed or assessed upon or against the
Mortgaged Property.

(k)  Indebtedness: The principal of and all interest on the Note and any and all other
amounts, payments, sums or premiums due under the Note or any of the other Loan Documents and
all other indebtedness of Mortgagor or Guarantor to Mortgagee under and/or secured by this
Mortgage and by any of the other Loan Documents, or any amendments, modifications, renewals
and extensions of any of the foregoing.

()] Land: The real estate described in Exhibit A attached hereto.

(m) Leases, <Any and all leases, subleases, licenses, concessions or grants of other
possessory interests now.or hiereafter in force, oral or written, covering or affecting the Mortgaged
Property, or any part thereof, together with all rights, powers, privileges, options and other benefits
of Mortgagor thereunder.

(n)  Loan Agreement: TkLe Construction Loan Agreement by and between Mortgagor
and Mortgagee dated of even date herewithi

(0) Mortgaged Property: The Land, t4e Buildings, the Fixtures, the Leases, the
Personalty and the Rents together with:

(i) all rights, privileges, permits, -licenses, tenements, hereditaments,
rights-of-way, easements, appendages and appurtenar.ccs of the Buildings belonging or in
any way appertaining thereto and all right, title and intres: of Mortgagor in and to any
streets, ways, alleys, strips or gores of land adjoining the Land or any part thereof;

(i)  all the estate, right, title, interest, claim or demand vs/hatsoever of Mortgagor,
either at law or in equity, in and to the Land, the Buildings, the Fixturcs, the Leases and the

Rents; and

(iii)  all the estate, right, title, interest, claim or demand whatsoever of Mortgagor,
either at law or in equity, in and to the Awards, or payments with respect to casualies.

(p)  Mortgagee: GreatBank A National Association and its successors and assigns, and
the holders, from time to time, of the Note.

@ Mortgagee's Address: 3300 West Dempster Street, Skokie, Illinois  60076.

® Mortgagor: The entity named as such in the preamble of this Mortgage, and its
successors and assigns and its successors in interest in and to the Mortgaged Property.

(s) Mortgagor's Address: 2638 N. Halsted Street, Chicago, IL 60614
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(9] Note: The Construction Note in the amount of ONE MILLION SIX HUNDRED
FORTY-FIVE THOUSAND AND NO/00 DOLLARS ($1,645,000.00) dated of even date with
this Mortgage made by Mortgagor to the order of Mortgagee and all extensions, modifications,
renewals and restatements of the Note.

(u)  Obligations: Any and all of the covenants, promises, agreements, warranties and
other obligations (other than the Indebtedness) made or owing by Mortgagor to or due to
Mortgagee under and/or as set forth in this Mortgage or any of the other Loan Documents, and any
and all extensions, renewals, modifications and amendments of any of the foregoing.

(v)  Quier Loan Documents: The Loan Agreement, the Note, the Guaranty, the Security
Agreement and any 2nd all other documents executed by the Mortgagor, or others, including, but
not limited to the ‘Guezantor, now or hereafter securing the payment of the Indebtedness or the
observance or performanne ¢ the Obligations.

(w)  Permitted Encuwnbrances: The encumbrances described, with particularity, in
Exhibit B attached hereto.

(x)  Personalty: All furniture, {unishings, equipment, machinery, trade fixtures and all
other personal property (other than the Fixiins) owned by Mortgagor or any Mortgagor now or
hereaftér located in, upon or about the Land, the Building, together with all accessions,
replacements and substitutions thereto or therefor aiicl ihe proceeds and products thereof.

(y)  Rents: All of the rents, revenues, income.-profits, deposits, tenders and other
benefits payable under the Leases and/or arising in any manrerfrom the use and enjoyment of all
or any portion of the Mortgaged Property.

All capitalized terms used in this Mortgage which are not speciiically defined herein shall
have the meaning specified in the Loan Agreement.

Article 2
GRANT

2.1 Grant. To secure the payment of the Indebtedness and the performance and
discharge of the Obligations, Mortgagor by these presents hereby grants, bargains, sells, assigns,
mortgages, conveys and warrants unto Mortgagee to have and to hold the Mortgaged Property unto
Mortgagee, its successors and assigns forever.

2.2 Condition of Grant. Provided always, that if Mortgagor promptly shall pay the
entire Indebtedness as and when the same shall become due and payable and shall observe, perform
and discharge the Obligations, then the other Loan Documents and the estate and rights hereby
granted shall cease, terminate and become void, and shall be released by Mortgagee, at the cost and
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expense of Mortgagor, and, in case of failure of the Mortgagee to so release this Mortgage, all
claims for statutory penalties are hereby waived.

2.3 Doctrine of Merger. Upon the foreclosure of this Mortgage, no assigned Lease shall
be destroyed or terminated by application of the doctrine of merger or as a matter of law unless
Mortgagee or any purchaser at such foreclosure sale so elects. No act by or on behalf of Mortgagee
or any such purchaser shall constitute a termination of any assigned Lease unless Mortgagee or
such purchaser gives written notice thereof to the applicable tenant or subtenant.

Article 3

SECURITY INTEREST AND ASSIGNMENT OF LEASES AND RENTS

3.1  Secaritv:Agreement. This Mortgage shall be construed as a mortgage of a fee
simple interest in real prorerty and it shall also constitute a “Security Agreement” within the
meaning of, and shall create 2-security interest under, the Uniform Commercial Code as adopted in
the state in which the Mortgaged Prozerty is located (the “UCC”), in the Fixtures.

3.2 Security Interest. Mortgacor hereby grants to Mortgagee a security interest under
the UCC in the Fixtures and Mortgagee sial! have all rights with respect theréto afforded to it by
the UCC, in addition to, but not in limitation <*,the other rights afforded to Mortgagee by the other
Loan Documents.

3.3  Financing Statements. Mortgagor agress to and shall execute and deliver to
Mortgagee, in form satisfactory to Mortgagee, such “Finarcing Statements”, if any, and such
further assurances as Mortgagee may, from time to time, corsider reasonably necessary to create,
perfect and preserve Mortgagee's liens upon the Fixtures, and Mortgagee, at the expense of
Mortgagor, may or shall cause such statements and assurances to be=corded and re-recorded, filed
and re-filed, at such times and places as may be required or permitted by law to so create, perfect
and preserve such liens.

34  Assignment of Leases and Rents. In order to further secut= ravment of the
Indebtedness and the observance, performance and discharge of the Obligations, Morigagor hereby
absolutely and irrevocably assigns and transfers to Mortgagee, all of Mortgagor's night, title and
interest in and to the Leases and the Rents, subject only to the Permitted Encumbrances. Mortgagor
hereby appoints Mortgagee its true and lawful attorney-in-fact, with the right, at Mortgagee's option
at any time, to demand, receive and enforce payment, to give receipts, releases and satisfactions,
and to sue, cither in Mortgagor's or Mortgagee's name, for all Rents. Notwithstanding the
foregoing assignment of Leases and Rents, so long as no Event of Default has occurred which
remains uncured, Mortgagor shall have a license (such license to be deemed revoked upon the
occurrence of an Event of Default) to collect Rents, provided that the existence or exercise of such
right of Mortgagor shall not operate to subordinate this assignment to any subsequent assignment,
in whole or in part, by Mortgagor, and any subsequent assignment by Mortgagor shall be subject to
the rights of the Mortgagee hereunder. This Assignment shall not be deemed or construed to
constitute Mortgagee as a mortgagee in possession nor obligate Mortgagee to take any action or to
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incur expenses or perform or discharge any obligation, duty or lability. Exercise of any rights
under this Section 3.4 and the application of the Rents to the Indebtedness or the Obligations shall
not cure or waive any Event of Default.

Article 4
COVENANTS
COVENANTS

Until t'ie entire Indebtedness shall have been paid in full, Mortgagor hereby éovenants and
agrees as follows:

4.1  Compiizace with Laws. Mortgagor shall promptly and faithfully comply with,
conform to and obey all present and future laws, ordinances, rules, regulations and requirements of
every duly constituted governinental authority or agency and of every Board of Fire Underwriters
having jurisdiction, or similar body exercising similar functions, which may be applicable to it or to
the Mortgaged Property, or any part thereof, or to the use or manner of use, occupancy, possession,
operation, maintenance, alteration, repair.ar reconstruction of the Mortgaged Property, or any part
thereof, whether or not such law, ordinaiice; rule, order, regulation or requirémerit shall necessitate
structural changes or /improvements or intei*cre with the use or enjoyment of the Mortgaged
Property.

42  Payment of Impositions. Mortgagor wil! duly pay and discharge, or cause to be
paid and discharged, the Impositions, such Impositions or.irstallments thereof to be paid prior to
the day before any fine, penalty, interest or cost may be aad< thereto or imposed by law for the
non-payment thereof, provided, however, that if, by law, zny Imposition may be paid in
installments, Mortgagor may pay the same in such installments.

4.3  Repair. Mortgagor will keep the Mortgaged Property in goo order and condition
and make all necessary or appropriate repairs, replacements and renewals tiicreefand will use its
best efforts to prevent any act or thing which might impair the value or usefulnes: of the Mortgaged
Property, and Mortgagor will and Mortgagor will cause each of the other Mortgagors to obtain the
written consent of Mortgagee prior to (i) making any alterations or additions to the Mortgaged
Property or (ii) removing any of the Buildings or Fixtures (except as contemplated by the Loan
Agreement).

»
§

44  Insurance. Mortgagor will maintain insurance upon the Mortgaged Property against
loss by fire and such other hazards, céisualties and contingencies as are normally and usually
covered by extended coverage policies in effect in the locality where the Mortgaged Property is
situated and such other risks as may be specified by Mortgagee, from time to time, in amounts and
with insurers acceptable to Mortgagee but not less than the lesser of (a) the amount of the
Indebtedness, or (b) one hundred percent (100%) of the replacement valuc of the Buildings,
Fixtures and Personalty. Mortgagor shall cause each insurance policy issued in connection
therewith to provide (and the insurer issuing such policy to certify to Mortgagee) that (i) loss
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payments will be payable to Mortgagee as its interests may appear, such payments to be applied to
the restoration, repair or replacement of the Mortgaged Property; provided, however, that if an
Event of Default has occurred and is continuing or an event has occurred and is continuing which
with the passage of time or the giving of notice would constitute an Event of Default, then such
payments shall be applied to the payment of the Indebtedness; (ii) the interest of Mortgagee shall be
insured regardless of any breach or violation by Mortgagor of any warranties, declarations or
conditions in such policy; (iii) if any such insurance policy be subject to cancellation or be endorsed
or sought to be endorsed to effect a change in coverage for any reason whatsoever, such insurer will
promptly notify Mortgagee and such cancellation or change shall not be effective as to Mortgagee
until thirty (30) days after receipt by Mortgagee of such notice; and (iv) Mortgagee may, but shall
not be obligat<d to, make premium payments to prevent such cancellation, and that such payments
shall be accepted Uy the insurer. For purposes of this Section, replacement value of the Buildings,
Fixtures and Petscoslty shall be equal to the cost of replacing the Buildings, Fixtures and
Personalty, exclusive’ of the cost of excavation, foundations and footings below the lowest
basement floor and shali Ye 2etermined from time to time during the terms of the Note (but no more
frequently than once in any twelve (12) calendar months) at the written request of Mortgagee by an
engineer, appraiser, architect or contractor designated by Mortgagee, approved in writing by
Mortgagor, and paid by Mortgagor. ! addition, Mortgagor shall furnish to Mortgagee duplicate
executed copies of each such policy at the time of execution hereof, and copies of each renewal
policy not less than thirty (30) days prior tu the expiration of the original policy or the preceding
renewal policy (as the case may be), togetncr-with receipts or other evidence that the premiums
thereon have been paid; and furnish to Mortgage< on or before fifteen (15) days after the close of
each fiscal year of Mortgagor a statement of Mortgagor of the amounts of insurance maintained in
compliance with this Subsection, of the risks covered by such insurance and of the insurance
company or companies which carry such insurance.

4.5  Disbursement of Insurance or Eminent Domain Proceds.

(a)  Before commencing to repair, restore or rebuila fsllowing damage to, or
destruction of, all or a portion of the Mortgaged Property, where the damage or destruction
is valued in excess of $25,000.00, whether by fire or other casualty or 0y 2 taking under the
power of eminent domain, Mortgagor shall obtain from Mortgagee its aprzoval of all site
and building plans and specifications pertaining to such repair, restoration or rebuilding,
which approval will not unreasonably be withheld.

(b)  Prior to each payment or application of any insurance proceeds or a
condemnation or eminent domain award for the repair or restoration of the improvements
upon the Mortgaged Property to the extent permitted herein (which payment or application
may be made, at Mortgagee's option, through a construction escrow, the terms and
conditions of which are satisfactory to Mortgagee and the cost of which is to be bome by
Mortgagor), Mortgagee shall be entitled to be satisfied as to the following:

(i) An Event of Default has not occurred;
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(i)  Either (A) such improvements have been fully restored, or (B) the
expenditure of money as may be received from such insurance proceeds or
condemnation award will be sufficient to repair, restore or rebuild the Mortgaged
Property, free and clear of all liens, claims and encumbrances, except the lien of this
Mortgage and the Permitted Exceptions, or, in the event such insurance proceeds or
condemnation award shall be insufficient to repair, restore and rebuild the
Mortgaged Property, Mortgagor has deposited with Mortgagee such amount of
money which, together with the insurance proceeds or condemnation award, shall be
sufficient to restore, repair and rebuild the Mortgaged Property; and

(iii)  Prior to each disbursement of any such proceeds held by Mortgagee
ir“accordance with the terms of this Paragraph 4.5 for the cost of any repair,
restoiztion or rebuilding, Mortgagee shall be fumished with a statement of an
archnect selected by Mortgagee (the cost of which shall be borne by Mortgagor),
certifying.(ne-extent of the repair and restoration completed to the date thereof, and
that such rerairs, restoration, and rebuilding have been performed to date in
conformity with(thz nlans and specifications approved by Mortgagee and with all
statutes, regulations cr-ordinances (including building and zoning ordinances)
affecting the Mortgeoed. Property; and Mortgagee shall be furnished with
appropriate evidence of paymient for labor or materials furnished to the Mortgaged
Property, and total or partial i1z waivers substantiating such payments.

(c)  Prior to the payment or appiication of insurance proceeds or a condemnation
award to the repair, restoration or rebuilding of the improvements upon the Mortgaged
Property to the extent permitted herein, there shall‘bave been delivered to Mortgagee the
following:

(i) A waiver of subrogation from any insdrsr with respect to Mortgagor
or the then owner or other insured under the policy of itisurazice in question;

(i)  Such plans and specifications, such payment and performance bonds
and such insurance, in such amounts, issued by such company or coippanies and in
such forms and substances, as are required by Mortgagee.

(d) In the event Mortgagor shall fail to restore, repair or retwld the
improvements upon the Mortgaged Property within a time deemed satisfactory by
Mortgagee, then Mortgagee, at its option, may commence and perform all necessary acts to
restore, repair or rebuild the said improvements for or on behalf of Mortgagor. In the event
insurance proceeds or condemnation award shall exceed the amount necessary to complete
the repair, restoration or rebuilding of the improvements upon the Mortgaged Property, such
excess shall be applied on account of the unpaid principal balance of the Loan irrespective
of whether such balance is then due and payable, and no Prepayment fee shall be applicable
thereto.
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(¢) In the event Mortgagor commences the repair or rebuilding of any
improvements located on the Mortgaged Property, but fails to comply with the conditions
precedent to the payment or application of insurance proceeds or a condemnation or
eminent domain award set forth in this Paragraph 4.5 or Mortgagor shall fail to restore,
repair or rebuild the improvements upon the Mortgaged Property within a time deemed
satisfactory by Mortgagee, and if Mortgagee does not restore, repair or rebuild the said
improvements as provided in subparagraph (d) above, then such failure shall constitute an
Event of Default.

4.6  Performance of Leases and Other Agreements. Mortgagor will duly and punctually
perform all muaerial covenants and agreements expressed as binding upon it under the Lease or
Leases and other‘agreements to which it is a party with respect to the Mortgaged Property or any
part thereof, and ‘wiil-use its best efforts to enforce or secure the performance of each and every
obligation and undertaring of the respective lessees under the Lease, and will appear and defend, at
its cost and expense, any-action or proceeding arising under or in any manner connected with the
Lease or the obligations anc undertakings of the lessor thereunder. Mortgagor will immediately
notify Mortgagee in writing or 7znv. notice of default received by Mortgagor from the Lessee
thereunder.

477  Inspection. “Mortgdgor wilt-permit and will cause the other Mortgagors to permit
Mortgagee, at all reasonable times, to inspect the Mortgaged Property. Mortgagee shall have the
right to enter onto the Mortgaged Property, at all {imes, upon reasonable notice, to inspect the
Mortgaged Property for the existence of Hazardous Materials on the Mortgaged Property and to
determine the compliance of the Mortgaged Property an4 its use with any law, rule or regulation
relating to industrial hygiene or environmental conditicys, including soil and ground water
conditions and the compliance of the Mortgagor and the Mcrtzaged Property with the conditions
and covenants set forth herein with respect to Hazardous Materials.

4.8  Hold Harmless. Mortgagor will employ legal counsei azceptable to the Mortgagee
and who is not also representing the Mortgagee in any other matter, and will defend and hold
Mortgagee harmless from any action, proceeding or claim affecting the Monigzage Property, or the
validity of the Note or the other Loan Documents. Mortgagor shall appear in «nd defend (or pay
the reasonable expenses of Mortgagee to defend, if Mortgagor elects to allow Mortgagee to handle
such defense) any action or proceeding purporting to affect the security of this Mortgage and/or the
rights and/or powers of Mortgagee hereunder, and Mortgagor shall pay all costs and expenses
(including costs of evidence of title and reasonable attorneys' fees) in any action or proceeding
(which is brought within any applicable statute of limitations) in which Mortgagee may so appear
and/or any suit brought by Mortgagee to foreclose this Mortgage, to enforce any obligations
secured by this Mortgage, and/or to prevent the breach hereof. Mortgagor's obligations under this
Section 4.8 shall survive payment of the Indebtedness for a period of five (5) years.

49  Books and Records. Mortgagor will maintain full and complete books of account
and other records reflecting the results of its operations (in conjunction with its other operations as
well as its operations of the Mortgaged Property), in accordance with generally accepted accounting
principles or on a cash basis, and furnish or cause to be furnished to Mortgagee such financial data
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and other information, including, without limitation, copies of all Leases, as Mortgagee shall, from
time to time, reasonably request with respect to Mortgagor, Guarantor, and the ownership and
operation of the Mortgaged Property, and Mortgagee shall have the right, at reasonable times and
upon reasonable notice, to audit Mortgagor's books of account and records.

410 Awards. Mortgagor will file and prosecute its claim or claims for any Awards in
good faith and with due diligence and cause the same to be collected and paid over to Mortgagee,
and hereby irrevocably authorizes and empowers Mortgagee, if it so desires, to file such claim and
collect any Awards and agrees that the proceeds of any Awards will be applied by Mortgagee in
reduction of any portion of the Indebtedness as Mortgagee may determine in accordance with
Article 7 herenit.

411 Liceusss. Mortgagor shall keep in full force and effect all licenses, permits and
other governmentai aprcovals which are necessary for the operation of the Mortgaged Property and
related facilities, and furrisi: evidence satisfactory to Mortgagee that the Mortgaged Property and
the use thereof comply witk il applicable zoning and building laws, regulations, ordinances and
other applicable laws.

4.12 Junior Financing. Morteagor shall not, without the prior written consent of
Mortgagee, which, if no Event of Default paz occurred, consent will not unreasonably be withheld,
incur any additional indebtedness or create <=permit to be created or to remain, any mortgage,
pledge, lien, lease, encumbrance or charge on, or coriditional sale or other title retention agreement,
with respect to the Mortgaged Property or any par: thereof or income therefrom, other than the
other Loan Documents and the Permitted Encumbrances.

413 Representations and Covenants of Mortgago: ~Mortgagor hereby represents and
covenants to Mortgagee that:

(a)  Mortgagor is qualified to do business in the Statz of [llinots and Mortgagor
is in compliance with all laws, regulations, ordinances and ord:rs of public authorities
applicable to Mortgagor or the Morigaged Property.

()  This Mortgage and each of the other Loan Documents, will not-violate any
provision of existing law (including, but not limited to, any law relating to usury), any order
of any court or other agency or government, or any indenture, agreement -or other
instrument to which Mortgagor is a party or by which Mortgagor or any of their property is
bound, or be in conflict with, result in a breach of or constitute (with due notice and/or lapse
of time) a default under any such indenture, agreement or other instrument, or violate the
organizational documents or operating agreement of the Mortgagor or result in the creation
or imposition of any lien, charge or encumbrance of any nature whatsoever upon any of the
property or assets of Mortgagor, except as contemplated by this Mortgage and the other
Loan Documents, and no action with respect thereto by Mortgagor is required.

1196620 -10-

Mortgage




UNOFFICIAL COPY

%

PV O



1 UNOFFICIAL COPY 0020017495

(¢} No consent or approval of any regulatory body to the execution, delivery
and performance of this Mortgage and the other Loan Documents or the transactions
contemplated thereby is required by law.

(d)  There are no suits, proceedings or investigations pending or to their
knowledge, threatened against or affecting, at law or in equity, or before or by any
governmental or administrative agency or instrumentality which, if adversely determined,
would have a material adverse effect on the business or condition of Mortgagor.

(¢)  No judgment, decree or order of any court or governmental or administrative
agency ¢r instrumentality has been issued against Mortgagor which has or may have any
material zdverse effect on the business or financial condition of Mortgagor.

® 41! information, reports, papers and data given to Mortgagee with respect {o
Mortgagor and the ‘Guarantor or others obligated under the terms of the other Loan
Documents are accrraie and correct in all material respects and complete insofar as
completeness may be nccessary to give Mortgagee a true and accurate knowledge of the
subject matter thereof.

(g)  Simultaneously herewith, Mortgagor shall obtain good and marketable title
in fee simple to the Mortgaged Prope:iy-and good and marketable title to the Fixtures, free
and clear of any prior assignment, liens, charges, encumbrances, security interests and
adverse claims whatsoever except the Pernii*¢d Encumbrances.

(h)  Mortgagor has not executed any prie« ollateral assignment of the Leases or
of its right, title, interest therein, Mortgagor has delivesed to Mortgagee a true and complete
copy of all Leases assigned hereunder, together with zil anendments, supplements and
other modifications, and to the best of Mortgagor's knowirdge, no material default by
Mortgagor or Lessee under the Lease remains uncured.

(i) The Permitted Encumbrances have not materially interfered with the
operation of the Mortgaged Property, nor does Mortgagor reasonably fCresce-any material
interference arising from the Permitted Encumbrances during the terms of the Mote.

)] Mortgagor has filed all Federal, state, county and municipal income tax
returns required to have been filed by them and have paid all taxes which have become due
pursuant to any assessments received by it, and Mortgagor does not know of any basis for
additional assessment in respect to such taxes.

(k)  The Mortgaged Property will be developed for commercial tenants and
residential apartments. The adjacent lot will be used for parking.

(D To the best of Mortgagor's knowledge no release (a “Release”) of Hazardous
Material has occurred on the Mortgaged Property. Mortgagor has not received any notice
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from any governmental agency or from any tenant under a Lease or from any other party
with respect to any such Release.

Breach of such representations and warranties shall constitute an Event of Default under
Section 5.5 hereof. Mortgagor shall promptly give written notice to Mortgagee of any breach under
this Section 4.13.

4.14  Mechanics' Lien. Mortgagor shall not permit or suffer any mechanics' lien claims to
be filed or otherwise asserted against the Mortgaged Property and Mortgagor shall promptly, and in
any event within thirty (30) days after filing, discharge or cause to be discharged the same in case
of the filing of any claims for lien or proceedings for the enforcement thereof, provided, however,
that in connecttoz with any such lien or claim which Mertgagor may in good faith desire to contest,
Mortgagor may centeat the same pursuant to Paragraph 6.4 of the Loan Agreement.

4.15 Hazardous Materials. (a) Without limiting the generality of Section 4.1 hereof,
Mortgagor shall not cause ~r permit the violation of any law relating to industrial hygiene or
environmental conditions in coanction with the Mortgaged Property, including soil and ground
water conditions, or use, generate, mannufacture, store or dispose of any Hazardous Materials on,
under or about the Mortgaged Property.

(b) In addition to the Fovironmental Indemnity Agreement of even date
herewith made by the Mortgagor and Guarantor i1 tavor of Lender, Mortgagor shall indemnify and
hold Mortgagee harmless from any loss, liability, reasonable cost, reasonable expense and/or claim
(including without limitation the cost of any fines, remédral action, damage to the environment and
cleanup and the reasonable fees of attorneys and other experts) arising from the use, Release or
disposal any Hazardous Materials on, under or about the Mort#2ged Property or the transport of any
Hazardous Materials to or from the Mortgaged Property; and thz violation of any law relating to
industrial hygiene or environmental conditions in connection with, the Mortgaged Property,
including soil and ground water conditions; and the breach of any of tiie tenresentations, warranties
and covenants of Mortgagor with respect to Hazardous Materials set forth in this Section 4.15 and
Section 4.13 hereof. Provided, however, the foregoing indemnification-is rot applicable to
Hazardous Materials placed on the Mortgaged Property (by parties other than Mertzagor or any
agents of Mortgagor) after Mortgagee or any affiliate or nominee of Mortgagee has bezn awarded
possession of the Mortgaged Property by a court of competent jurisdiction.

Article 5

" EVENTS OF DEFAULT

5. Events of Default

The term “Event(s) of Default”, as used in the other Loan Documents and in the Note shall
mean the occurrence or happening, from time to time, of any one or more of the following:
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5.1  Payment of Indebtedness. If Mortgagor shall default in the due and punctual
payment of all or any portion of any installment of the Indebtedness as and when the same shall
become due and payable, whether at the due date thereof or at a date fixed for prepayment or by
acceleration or otherwise, and such default shall continue for a period of ten (10} days after the due
date.

5.2 Performance of Obligations. If Mortgagor shall default in the due observance or
performance of any of the Obligations other than payment of money and such default shall not be
curable, or if curable shall continue for a period of thirty (30) days after written notice thereof from
Mortgagee to Mortgagor (unless such default, if curable, requires work to be performed, acts to be
done or conditions to be remedied which by their nature cannot be performed, done or remedied, as
the case may be; within such thirty (30) day period and Mortgagor shall commence to cure such
default within such-thirty (30) day period and shall thereafter diligently and continuously process
the same to completion but in no event shall the period for cure one hundred twenty (120) days
unless otherwise agreed ty Mortgagee).

5.3  Bankruptcy, Receivership, Insolvency, Etc. If voluntary or involuntary proceedings
under the Federal Bankruptcy Code.-as amended, shall be commenced by or against the any
Mortgagor or Guarantor or bankruptcy, receivership, insolvency, reorganization, dissolution,
liquidation or other similar proceedings shall be instituted by or against' any Mortgagor or
Guarantor with respect to all or any part of Mertgagor's or Guarantor's property under the Federal
Bankruptcy Code, as amended, or other law of the United States or of any state or other competent
jurisdiction, and if such proceedings are instituted aguinst any such Mortgagor or Guarantor, it shall
consent thereto or shall fail to cause the same to be disciiarged within ninety (90) days of filing.

54  Laws Affecting Obligations and Indebtednes:~ If subsequent to the date of this
Mortgage, any governmental entity in which the Mortgaged Propert) is located passes any law (i)
which renders payment of the Indebtedness and/or performance of the Obligations by Mortgagor
unlawful, or (ii) which prohibits Mortgagee from exercising any of its maierial rights and remedies
under this Mortgage or any of the Loan Documents.

5.5  False Representation. If any material representation or warrupty made by
Mortgagor or others in, under or pursuant to this Mortgage or the other Loan Doraments, shall
prove to have been false or misleading in any material respect as of the date on ‘which such
representation or warranty was made.

5.6  Destruction of Improvements. If any of the Buildings other improvements are
demolished or removed by Mortgagee without Mortgagee’s written consent.

5.7  Default Under Other Mortgage. If the holder of any junior mortgage or any other
lien on the Mortgaged Property (without hereby implying Mortgagee's consent to any such junior
mortgage or lien) institutes foreclosure or other proceedings for the enforcement of its remedies
thereunder, or if a default is declared to exist under any other mortgage or lien on the Mortgaged
Property, and such default shall continue uncontested for a period of twenty (20) days,
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notwithstanding any other provision in the other Loan Documents or in any other document to the
contrary with respect to notice and right to cure being provided to Mortgagee.

5.8 Loan Documents. If an Event of Default occurs under any of the other Loan
Documents.

5.9  Due On Sale. If, without the prior written consent of Mortgagee, there is (i) sale,
transfer, agreement for deed, conveyance, assignment, hypothecation or encumbrance, whether
voluntary or involuntary, of all or part of the Mortgaged Property or any interest therein, or (ii) any
sale, assignment, pledge, encumbrance or transfer to a third party of all or any part of the member
interests or uniis in the Mortgagor other than as expressly permitted by the Loan Agreement, or (iii)
the seizure of the Mortgaged Property, or Fixtures or attachment of any lien thereon, whether
voluntary or invchutary, which has not been removed or bonded off to Mortgagee's satisfaction
within thirty (30) days 1 such attachment.

5.10  Judgment. If 2-final judgment for the payment of money in excess of $100,000.00

shall be rendered against Mortgager or Guarantor and the same shall remain unpaid or stayed for a

period of thirty (30) consecutive days during which period execution shall not be effectively stayed.
Article 6

DEFAULT AND +URECLOSURE

6.1  Remedies. If an Event of Default shall ocour Mortgagee may, at its option, exercise
one or more or all of the following remedics:

6.1.1 Acceleration. Declare the unpaid portion: of the Indebtedness to be
immediately due and payable, without further notice or deriead (each of which hereby is
expressly waived by Mortgagor), whereupon the same shall berzorie immediately due and
payable.

6.1.2 Entry on Mortgaged Property. To the extent permitted by urplicable law,
Enter upon the Mortgaged Property and take possession thereof and of all ‘os0%s, records,
and accounts relating thereto.

6.1.3  Operation of Mortgaged Property. Hold, lease, operate or otherwise use or
permit the use of the Mortgaged Property, or any portion thereof, in such manner, for such
time and upon such terms as Mortgagee may deem to be in its best interest (making such
repairs, alterations, additions and improvements thereto, from time to time, as Mortgagee
shall deem necessary or desirable) and collect and retain all earnings, rents, profits or other
amounts payable in connection therewith.

6.1.4 Enforcement of Mortgage. Mortgagee, with or without entry, personally or
by its agents or attorneys, insofar as applicable and permitted by applicable law may: (a)
sell the Mortgaged Property and all estate, right, title and interest, claim and demand
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therein, and right of redemption thereof, to the extent permitted by and pursuant to the
procedures provided by law, at one or more sales, and at such time and place upon such
terms and after such notice thereof as may be required or permitted by law; (b) institute
proceedings for the complete or partial foreclosure of this Mortgage; or (c) take such steps
to protect and enforce its rights whether by action, suit or proceeding in equity or at law for
the specific performance of any covenant, condition or agreement in the Note or in this
Mortgage, (without being required to foreclose this Mortgage) or in aid of the execution of
any power herein granted, or for any foreclosure hereunder, or for the enforcement of any
other appropriate legal or equitable remedy or otherwise as Mortgagee shall elect.

G.1.5 Foreclosure and Private Sale. Sell the Mortgaged Property, in whole or in
part, (a) xader the judgment or decree of a court of competent jurisdiction, or (b) at public
auction (if rermitted by the laws of the jurisdiction in which the Mortgaged Property is
situated) in such manner, at such time or times and upon such terms as Mortgagee may
determine, or as piovided by law; and/or sell the Personalty and/or the Fixtures, in whole or
in part, at one or mars public or private sales, in such manner, at such time or times and
upon such terms as Morgaze= may determine, or as provided by law.

6.1.6 Receiver. Mo:tgagee shall be entitled, as a matter of strict right, and without
regard to the value or occupancy-of the security, or the solvency of the Mortgagor or of
Guarantor, or the adequacy of the Mcrtgaged Property as security for the Note to have a
receiver appointed to enter upon and take possession of the Mortgaged Property, collect the
Rents and profits therefrom and apply the same as the court may direct such receiver to
have all the rights and powers permitted under the laws of the State where the Mortgaged
Property is located. Mortgagor hereby waives ary requirements on the receiver or
Mortgagee to post any surety or other bond. Moitz2gee or the receiver may also take
possession of, and for these purposes use, any and all “erconalty which is a part of the
Mortgaged Property and used by Mortgagor in the rentai or-leasing thereof or any part
thereof. The expense (including the reasonable receiver's fees, #tiorneys fees, costs and
agent's compensation) incurred pursuant to the powers herein cont:uned shall be secured by
this Mortgage. Mortgagee shall (after payment of all costs and expenses. incurred) apply
such Rents, issues and profits received by it on the Indebtedness in the order set forth in
Section 6.8 hereof. The right to enter and take possession of the Mortgaged Property, to
manage and operate the same, and to collect the Rents, issues and profits thercof. whether
by receiver or otherwise, shall be cumulative to any other right or remedy hercunder or
afforded by law, and may be exercised concurrently therewith or independently thereof.
Mortgagee shall be liable to account only for such Rents, issues and profits actually
received by Mortgagee.

6.1.7 Additional Rights and Remedies. With or without notice, and without
releasing Mortgagor from any Indebtedness or Obligations, and without becoming a
mortgagee in possession, Mortgagee shall have the right to cure any breach or defauit of
Mortgagor and, in connection therewith, to enter upon the Mortgaged Property and to do
such acts and things as Mortgagee deems necessary or desirable to protect the security
hereof including, but without limitation to appear in and defend any action or proceeding
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purporting to affect the security hereof or the rights or powers of Mortgagee hereunder; to
pay, purchase, contest or compromise any encumbrance, charge, lien or claim of lien which,
in the judgment of Mortgagee, is prior or superior hereto, the judgment of Mortgagee being
conclusive as between the parties hereto; to obtain insurance to pay any premiums or
charges with respect to insurance required to be carried hereunder; and to employ counsel,
accountants, contractors and other appropriate persons to assist them.

6.1.8 Other. Exercise any other remedy specifically granted under the other Loan
Documents or now or hereafter existing in equity, at law, by virtue of statute or otherwise,
including the rights described below.

6.2  Scparate Sales. Any real estate or any interest or estate therein sold pursuant to any
writ of execution issi:ed on a judgment obtained by virtue of the Note, this Mortgage or the other
Loan Documents, 01-pursuant to any other judicial proceedings under this Mortgage or the other
Loan Documents, may bs s'd in one parcel, as an entirety, or in such parcels, and in such manner
or order as Mortgagee, in its =sie discretion, may elect.

6.3  Remedies Cumulauve and Concurrent. The rights and remedies of Mortgagee as
provided in the Note, this Mortgage and. in the other Loan Documents shall be cumulative and
concurrent and may be pursued separatery; saccessively or together against: Mortgagor or Guarantor
or against other obligors or against the Morig=zed Property, or any one or more of them, at the sole
discretion of Mortgagee, and may be exercised as'ofizn as occasion therefor shall arise. The failure
to exercise any such right or remedy shall in no ¢veiii be construed as a waiver or release thereof,
nor shall the choice of one remedy be deemed an eicction of remedies to the exclusion of other
remedies.

64  No Cure or Waiver. Neither Mortgagee's nor any receiver's entry upon and taking
possession of all or any part of the Mortgaged Property, nor any coliection of rents, issues, profits,
insurance proceeds, condemnation proceeds or damages, other secriiyy” or proceeds of other
security, or other sums, nor the application of any collected sum t¢ any Indebtedness and
Obligations, nor the exercise of any other right or remedy by Mortgagee or any receiver shall
impair the status of the security, or cure or waive any default or notice of default under this
Mortgage, or nullify the effect of any notice of default or sale or prejudice Moripagee in the
exercise of any right or remedy, or be construed as an affirmation by Mortgagee of ny tenancy,
lease or option or a subordination of the lien of this Mortgage.

6.5 Pavment of Costs, Expenses and Attorneys' Fees. Mortgagor agrees to pay to
Mortgagee immediately and without demand all reasonable costs and expenses incurred by
Mortgagee in exercising the remedies under the Note, this Mortgage and each of the other Loan
Documents (including but without limit, court costs and reasonable attorneys' fees, whether
incurred in litigation or not) with interest at the greater of Defaulted Interest Rate or the highest rate
payable under applicable law from the date of expenditure until said sums have been paid.
Mortgagee shall be entitled to bid, at the sale of the Mortgaged Property held pursuant to the power
of sale granted herein or pursuant to any judicial foreclosure of this instrument, the amount of said
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costs, expenses, attorneys fees and interest in addition to the amount of the other Indebtedness and
Obligations as a credit bid, the equivalent of cash.

6.6  Waiver of Redemption, Notice and Marshaling. Mortgagor hereby waives and
releases (a) any and all statutory or equitable rights of redemption whether arising before or after
the entry of a judgment for foreclosure and sale, (b) all benefit that might accrue to Mortgagor and
each Guarantor by virtue of any present or future law exempting the Mortgaged Property, or any
part of the proceeds arising from any sale thereof, from attachment, levy or sale on execution, or
providing for any appraisement, valuation, stay of execution, exemption from civil process,
moratorium, redemption or extension of time for payment; (c) unless specifically required herein,
all notices of Mortgagor's default or of Mortgagee's election to exercise, or Mortgagee's actual
exercise, of any sption or remedy under the Note, this Mortgage, or the other Loan Documents; (d)
any right to have fie liens against Mortgaged Property marshaled; and (¢) the right to plead or
asscrt any statute ot linitations as a defense or bar to the enforcement of the Note or the other Loan
Documents.

6.7  Power of Sale.. Mortgagee acknowledges that a power of sale provision is not
currently enforceable under the” Illinois Mortgage Foreclosure Act (the "Foreclosure Act"),
Mortgagor acknowledges that in the event the Foreclosure Act is hereafter amended to permit the
enforcement of a power of sale provisisn-(the "Amendment"), such Amendment, to the extent
permitted by law, will be enforceable againsi ‘e Mortgagor and allow Mortgagee to proceed under
the Amendment, so long as the Event of Default under which Mortgagee is proceeding occurs on or
after the effective date of the Amendment. Whercupan, Mortgagee may elect to sell the Mortgaged
Property by power of sale and, upon such election, such notice of Event of Default and election to
sell shall be given as shall be required by the Amendmeiit.- Thereafier, upon the expiration of such
time and the giving of such notice of sale as may then be required by law, at the time and place
specified in the notice of sale, Mortgagee, or such selling officer as required or allowed by the
Amendment, shall sell such property, or any portion thereof specificd by Mortgagee, at public
auction to the highest bidder for cash in lawful money of the Uniied States. Mortgagee may
postpone the sale by public announcement thereof at the time and place neticed therefor. If the
Mortgaged Property consists of several lots, parcels or interests, Mortgagee niay designate the order
in which the same shall be offered for sale or sold.

6.8 Application of Proceeds. The proceeds of any sale of all or any porticn of the
Mortgaged Property and the amounts generated by any holding, leasing, operation or other use of
the Mortgaged Property shall be applied by Mortgagee in the following order:

(a)  First, to the payment of reasonable costs and expenses of taking possession
of the Mortgaged Property and of holding, using, leasing, repairing, improving and selling
the same (including, without limitation, payment of any Impositions or other taxes);

(b)  Second, to the extent allowed by law, to the payment of reasonable
attorneys' fees and other legal expenses, including expenses and fees incurred on appeals
and legal expenses and fees of a receiver,
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(¢)  Third, to the payment of accrued and unpaid interest on the Indebtedness;
and

(d)  Fourth, to the payment of the balance of the Indebtedness. The balance, if
any, shall be paid to the parties entitled thereto,

6.9  Strict Performance. Any failure by Mortgagee to insist upon strict performance by
Mortgagor of any of the terms and provisions of this Mortgage or of the other Loan Documents or
of the Note shall not be deemed to be a waiver of any of the terms or provisions of this Mortgage or
of the other Loan Documents or the Note and Mortgagee and Mortgage shall have the right
thereafter to irsict upon strict performance by Mortgagor or the Guarantor of both of them.

6.10 No Lenditions Precedent to Exercise of Remedies. Neither Mortgagor nor any
other person now or hereafter obligated for payment of all or any part of the Indebtedness shall be
relieved of such obligaticn by reason of the failure of Mortgagee to comply with any request of
Mortgagor or of any other erson so obligated to take action to foreclose on this Mortgage or
otherwise enforce any provisiors of this Mortgage and/or the other Loan Documents, or by reason
of the release, regardless of consideration, of all or any part of the security held for the
Indebtedness, or by reason of any agreement or stipulation between any subsequent owner of the
Mortgaged Property and Mortgagee extending the time of payment or modifying the terms of this
Mortgage and/or the other Loan Documie:*s without first having obtained the consent of
Mortgagor, and in the latter event Mortgagor and ali, such other persons shall continue to be liable
to make payment according to the terms of any sucli extension or modification agreement, unless
expressly released and discharged in writing by Mortgades.

6.11 Release of Collateral. Mortgagee may release/ regardless of consideration, any part
of the security held for the Indebtedness or Obligations without, &5 to the remainder of the security,
in any way impairing or affecting the liens of the other Loan Docunieats or their priority over any
subordinate lien. Without affecting the liability of Mortgagor or any cther person (except any
person expressly released in writing) for payment of any Indebtednes; secured hereby or for
performance of any Obligations contained herein, and without affecting the rights of Mortgagee
with respect to any security not expressly released in writing, Mortgagee may, at any time and from
time to time, either before or after maturity of the Note, and without notice or conserii:- (a) release
any person liable for payment of all or any part of the Indebtedness or for performance. of any
Obligations; (b) make any agreement extending the time or otherwise altering terms of payment of
all or any part of the Indebtedness, or modifying or waiving any Obligation, or subordinating,
modifying or otherwise dealing with the lien or charge hereof: (¢) exercise or refrain from
exercising or waive any right Mortgagee may have; (d) accept additional security of any kind; (e)
release or otherwise deal with any property, real or personal, securing the Indebtedness, including
all or any part of the Mortgaged Property.

6.12  Other Collateral. For payment of the Indebtedness, Mortgagee may resort to any
other security therefor held by Mortgagee in such order and manner as Mortgagee may elect.
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6.13  Discontinuance of Proceedings. In the event Mortgagee shall have proceeded to
enforce any rights under this Mortgage or the other Loan Documents and such proceedings shall
have been discontinued or abandoned for any reason, then in every such case Mortgagor and
Mortgagee shall be restored to their former positions and the rights, remedies and powers of
Mortgagee shall continue as if no such proceedings had been taken.

Article 7

CONDEMNATION

7.1 _/Condemnation. To the extent of the outstanding Indebtedness, Mortgagor hereby
assigns, transfers-and sets over to Mortgagee all rights of Mortgagor to any award or payment in
respect of (a) any.2king of all or a portion of the Mortgaged Property as a result of, or by
agreement in anticipatizn of, the exercise of the right of condemnation or eminent domain; (b) any
such taking of any appruterances to the Mortgaged Property or of vaults, areas or projections
outside the boundaries of tiv. Mortgaged Property, or rights in, under or above the alleys, streets or
avenues adjoining the Mortgaged *reverty, or rights and benefits of light, air, view or access to said
alleys, streets, or avenues or for the t2king of space or rights therein, below the level of, or above
the Mortgaged Property; and (c) any damage to the Mortgaged Property or any part thereof due to
governmental action, but not resulting in, »-taking of any portion of the Mortgaged Property, such
as, without limitation, the changing of the grads of any street adjacent to the Mortgaged Property.
Mortgagor hereby agrees to file and prosecute its ctaim or claims for any such award or payment in
good faith and with due diligence and cause the same to be collected and paid over to Mortgagee,
and hereby irrevocably authorizes and empowers Mortgagee, in the name of Mortgagor or
otherwise, to collect and receipt for any such award or payrient and, in the event Mortgagor fails to
act, or in the event that an Event of Default has occurred ani-is continuing, to file and prosecute
such claim or claims.

72 Application of Proceeds. All proceeds received by Murigagee with respect to a
taking of all or any part of the Mortgaged Property from governmental action resulting in a taking
of the Mortgaged Property shall be applied to the restoration of the Mortgaged Property if such
proceeds are sufficient to restore the economic viability of the Mortgaged Property taken as a
whole, otherwise such proceeds shall be applied as follows, in the order of priority indicated:

(@  To reimburse Mortgagee for all reascnable costs and expenses, including
reasonable attorneys' fees incurred in connection with collecting the said proceeds;

(b)  To the payment of accrued and unpaid interest on the Note;

{c) To the prepayment of the unpaid principal of the Note, without premium;
and ' ]

(d)  To the payment of the balance of the Indebtedness. The balance, if any, will
be paid to Mortgagor.
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Article §

MISCELLANEQUS

8.1  Further Assurances. Mortgagor shall, upon the reasonable request of Mortgagee,
execute, acknowledge and deliver such further instruments and do such further acts as may be
necessary, desirable or proper to carry out more effectively the purpose of this Mortgage, to
facilitate the assignment or transfer of the Note and the other Loan Documents, and to subject to the
liens of the other Loan Documents, any property intended by the terms thereof to be covered
thereby, and any renewals, additions, substitutions, replacements or betterments thereto. Upon any
failure by Morigagor to execute and deliver such instruments, certificates and other documents on
or before ten (10} days after a written request therefor is given to Mortgagor, Mortgagee may make,
execute and recoid.any and all such instruments, certificates and Mortgagor irrevocably appoints
Mortgagee the aget 2o attorney-in-fact of Mortgagor to do so.

8.2  Recording ard-Filing. Mortgagor, at its expense, will cause the other Loan
Documents, all supplements thcre:o and any financing statements at all times to be recorded and
filed and re-recorded and re-filed in spch manner and in such places as Mortgagee shall reasonably
request, and will pay all such recording, filing, re-recording and re-filing taxes, fees and other
charges.

83  Notice. All notices, demands, requests and other communications required under
the other Loan Documents and the Note shall be i writing and shall be deemed to have been
properly given if sent by U. S. certified or registered ineil, postage prepaid, or personal delivery,
addressed to the parties and at the addresses and effective at the times set forth in Paragraph 10.6 of
the Loan Agreement.

84  Mortgagee's Right to Perform the Obligations. If Murtgagor shall fail to make any
payment or materially perform any act required by this Mortgage oi-the sther Loan Documents,
then, at any time thereafter, upon reasonable prior notice to or demand upo1 Mortgagor and without
waiving or releasing any obligation or default, Mortgagee may make such pay:nent.or perform such
act for the account of and at the expense of Mortgagor, and shall have the right to enter the
Mortgaged Property for such purpose and to take all such action thereon and with zespect to the
Mortgaged Property as may be necessary or appropriate for such purpose. All sums s¢ naid by
Mortgagee, and all reasonable costs and expenses, including, without limitation, reasonable
attorneys' fees and expenses so incurred together with interest thereon at the Defaulted Interest
Rate, from the date of payment or incurring, shall constitute additions to the Indebtedness secured
by the other Loan Documents, and shall be paid by Mortgagor to Mortgagee, on demand. If
Mortgagee shall elect to pay any Imposition, Mortgagee may do so in reliance on any bill,
statement or assessment procured from the appropriate public office, without inquiring into the
accuracy thereof or into the validity of such Imposition. Mortgagor shall indemnify Mortgagee for
all losses and reasonable expenses, including reasonable attorneys' fees, incurred by reason of any i
acts performed by Mortgagee pursuant to the provisions of this Subsection 8.4 or by reason of the
other Loan Documents, and any funds expended by Mortgagee to which it shall be entitled to be
indemnified, together with interest thereon at the Defaulted Interest Rate from the date of such
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expenditures, shall constitute additions to the Indebtedness and shall be secured by the other Loan
Documents and shall be paid promptly by Mortgagor to Mortgagee upon demand.

8.5  Covenants Running with the Land. All covenants contained in this Mortgage and in
the other Loan Documents shalf run with the Mortgaged Property.

8.6  Severability. In case any one or more of the Obligations shall be invalid, illegal or
unenforceable in any respect, the validity of the Note, this Mortgage, and the other Loan
Documents and remaining Obligations shall be in no way affected, prejudiced or disturbed thereby.

8.7 _Modification. This Mortgage and the other Loan Documents and the terms of each
of them may not ¢ changed, waived, discharged or terminated orally, but only by an instrument or
instruments in writng signed by the party against which enforcement of the change, waiver,
discharge or terminatio= is asserted.

8.8 Assumption./ The Loan evidenced by the Note and secured by this Mortgage and
the other Loan Documents is pirsinal to Mortgagor, and Mortgagee made such loan to Mortgagor
based upon the credit of Mortgagor and the Guarantor and Mortgagee's judgment of the ability of
Mortgagor to repay the entire Indebtedness and therefore this Mortgage may not be assumed by any
subsequent holder of an interest in the-lfortgaged Property without Mortgagee's prior written
consent. This Section 8.8 does not limit the eftect and generality of Section 5.9 hereof. Mortgagor
shall notify Mortgagee promptly in writing of 2ily transaction or event described in Section 5.9
hereof.

8.9  Tax on Indebtedness or Mortgage. In the‘event of the passage, after the date of this
Mortgage, of any law deducting from the value of land for-the purposes of taxation, any lien
thereon, or imposing upon Mortgagee the obligation to pay the who'e, or any part, of the taxes or
assessments or charges or liens herein required to be paid by Morigezor, or changing in any way
the laws relating to the taxation of mortgages or debts as to affect the Meiipage or the Indebtedness,
the entire unpaid balance of the Indebtedness shall, at the option of Mortga see. after thirty (30) days
written notice to Mortgagor, become due and payable; provided, however, that if -in the opinion of
Mortgagee's counsel, it shall be lawful for Mortgagor to pay such taxes, assessments, or charges, or
to reimburse Mortgagee therefor, then there shall be no such acceleration of the tim¢ for payment of
the unpaid balance of the Indebtedness if a mutually satisfactory agreement for reimbursement, in
writing, is executed by Mortgagor and delivered to Mortgagee within the aforesaid period.

8.10  Maximum Rate of Interest. Notwithstanding any provision in this Mortgage, or in
any instrument now or hereafter relating to or securing the Indebtedness evidenced by the Note this
Mortgage or the other Loan Documents the total liability for payments of interest and payments in
the nature of interest, including, without limitation, all charges, fees, exactions, or other sums which
may at any time be decmed to be interest, shall not exceed the limit imposed by applicable usury
laws. In the event the total liability for payments of interest and payments in the nature of interest,
including without limitation, all charges, fees, exactions or other sums which may at any time be
deemed to be interest, shall, for any reason whatsoever, result in an effective rate of interest, which
for any month or other interest payment period exceeds the limit imposed by the applicable usury
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laws, all sums in excess of those lawfully collectible as interest for the period in question shall,
without further agreement or notice by, between, or to any party hereto, be applied to the reduction
of the Indebtedness immediately upon receipt of such sums by Mortgagee, with the same force and
effect as though Mortgagor had specifically designated such excess sums to be so applied to the
reduction of the Indebtedness and Mortgagee had agreed to accept such sums as a premium-free
payment of the Indebtedness, provided, however, that Mortgagee may, at any time and from time to
time, elect, by notice in writing to Mortgagor to waive, reduce, or limit the collection of any sums
(or refund to Mortgagor any sums collected) in excess of those lawfully collectible as interest rather
than accept such sums as a prepayment of the Indebtedness.

8.11 . Survival of Warranties and Covenants. The warranties, representations, covenants
and agreements sct forth in this Mortgage and the other Loan Documents and Note shall survive the
making of the Loan and the execution and delivery of the Note, and shall continue in full force and
effect until the Indeiedness shall have been paid in full, except such obligations as specified in
Section 4.10 hereof whick shall survive.

8.12  Applicable Lav. This Mortgage and the other Loan Documents shall be governed
by and construed according to the iaws-of the State of Illinois.

. 813 Loan Expenses. Morlgagor shall pay all reasonable costs and expenses in
connection with the preparation, executiot, «'2livery and performance of this Mortgage and the
other Loan Documents, including, but not limited to, fees and disbursements of its and Mortgagee's
counsel, recording costs and expenses, conveyance icz, documentary stamp, intangiblé and other
taxes, surveys, appraisals and policies of title insurance.-physical damage insurance, and liability
insurance.

8.14 Tax and Insurance Escrow. Mortgagor shall, frori tirie to time, provide Mortgagee
with evidence reasonably satisfactory to Mortgagee that mortgage: ias paid all real estate taxes
when due with respect to the Mortgaged Property. Upon the occurrernce of an Event of Default,
Mortgagor shall pay to Mortgagee on each of the monthly due dates of pay ments, as set forth in the
Note, an amount equal to one-twelfth of the annual (i) Impositions and (ii) insurance premiums for
such insurance as is required hereunder. Mortgagor shall also pay into such account.such additional
amounts, to be determined by Mortgagee from time to time, as will provide a suificient fund, at
least 30 days prior to the due dates of the next installment of such Impositions and premivms, for
payment of such Impositions and premiums so as to realize the maximum discounts perimitted by
law. Amounts held hereunder by Mortgagee shall be interest bearing and may be commingled with
Mortgagee's other funds. Upon assignment of this Mortgage, Mortgagee shall have the right to pay
over the balance of such amounts then in its possession to the assignee and Mortgagee shall
thereupon be completely released from all liability with respect to such amounts. Upon full
payment of the Indebtedness, or, at the election of Mortgagee at any prior time, the balance of such
amounts shall be paid over to Mortgagor and no other party shall have any right or claim thereto.
Amounts held by Mortgagee pursuant to this Section 8.14 shall be made available to Mortgagor in
sufficient time to allow Mortgagor to satisfy Mortgagor's obligations under this Mortgage and the
other Loan Documents to pay Impositions and required insurance premiums.
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8.15 No Representations by Mortgagee. By accepting or approving anything required to
be observed, performed or fulfilled or to be given to Mortgagee, pursuant to this Mortgage or the
other Loan Documents, including (but not limited to) any officer's certificate, survey, appraisal or
insurance policy, Mortgagee shall not be deemed to have warranted or represented the sufficiency,
legality, effectiveness or legal effect of the same, or of any term, provision or condition thereof, and
such acceptance or approval thereof shall not be or constitute any warranty or representation with
respect thereto by Mortgagee.,

8.16 Headings. The article headings and the section and subsection captions are inserted
for convenience or reference only and shall in no way alter or modify the text of such articles,
sections and subzections.

8.17 Ccunterparts. This Mortgage may be executed in counterparts, and all said
counterparts when «alicr together shall constitute one and the same Mortgage.

8.18 Construction Loan. This Mortgage secures the Indebtedness and Obligations
incurred for the construction ‘of jmprovements on the land and constitutes a “construction
mortgage” within the meaning of Sectizn 9-3 13(1) of the UCC.

8.19 Collateral Protection Act.” Pursuant to the requirements of 'the Illinois' Collateral
Protection Act, Mortgagor is hereby notified 5-follows: o

Unless the Mortgagor provides the Mortgagez with evidence of the insurance coverage
required by this Mortgage, the Loan ‘Agreement or any of the other Loan Documents, Mortgagee
may purchase insurance at Mortgagor's expense to protect Iviortgagee's interests in the Mortgaged
Property or any other collateral for the Indebtedness or Obligitions. This insurance may, but need
not protect Mortgagor's interests. The coverage the Mortgagee purchases may not pay any claim
that Mortgagor makes or any claim that is made against Morizzzor in connection with the
Mortgaged Property or any other collateral for the Indebtedness or Ghiipations. Mortgagor may
later cancel any insurance purchased by Mortgagee but only after providing Mortgagee with
evidence that Mortgagor has obtained insurance as required by this Mortgage, the.L.oan Agreement
or any of the other Loan Documents. If Mortgagee purchases insurance for the Mortgzged Property
or any other collateral for the indebtedness or obligations, Mortgagor will be respousible for the
costs of that insurance, including interest in any other charges that Mortgagee may lawfullv.impose
in connection with the placement of the insurance, until the effective date of the cancellation or
expiration of the insurance. The costs of the insurance may be added to the total outstanding
indebtedness. The costs of the insurance may be more than the cost of insurance that Mortgagor
may be able to obtain on its own.

820 Additional Advances. This Mortgage is given, to secure not only presently existing
Indebtedness under the Loan Documents, but also future advances, whether such advances are
obligatory or to be made at the option of the Mortgagee or otherwise, as are made within twenty
(20) years from the date hereof, to the same extent as if such future advances were made on the date
of the execution of this Mortgage, although there may be no advance made at the time of execution
of this Mortgage and although there may be no indebtedness secured hereby outstanding at the time
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any advance is made. The lien of this Mortgage shall be valid as to all Indebtedness secured
hereby, including future advances, from the time of its filing for record in the recorder's office of
the county in which the Mortgaged Property is located. The total amount of indebtedness secured
hereby may increase or decrease from time to time, but the total unpaid principal balance of
indebtedness secured hereby (including disbursements that the Mortgagee, may, but shall not be
obligated to, make under this Mortgage, the Loan Documents, or any other document with respect
thereto) at any one time outstanding may be substantially less but shall not exceed FIVE MILLION
AND NO/100 DOLLARS ($5,000,000.00), plus interest thereon, and any disbursements made for
payment of taxes, special assessments, or insurance on the Mortgaged Property and interest on such
disbursements, and all disbursements by Mortgagee pursuant to 735 ILCS 5/15-1302(b)(5) (all such
Indebtedness Ueing hereinafter referred to as the maximum amount secured hereby). This
Mortgage shall ko valid and have priority to the extent of the maximum amount secured hereby
over all subsequent liens and encumbrances, including statutory liens, excepting solely taxes and
assessments levied onihc Mortgaged Property given priority by law.

8.21  Jurisdiction and Venue. Mortgagor hereby agrees that all actions or proceedings
initiated by Mortgagor and arising. directly or indirectly of this Mortgage or the other loan
documents shall be litigated in tiie Circuit Court of Cook County, Illinois or the United States
District Court for the Northern District of Tllinois or, if Mortgagee initiates such action, any court in
which Mortgagee shall initiate such acticn 2ad which has jurisdiction. Mortgagor hereby expressly
submits and consents in advance to such jurisdiction in any action or proceeding commenced by
Mortgagee in any of such courts. Mortgagor weives any claim that Cook County Illinois, or the
Federal District Court for the Northern District of Il!inois is an inconvenient forum or an improper
forum based on lack of venue. Should Mortgagor afte: being so served, fail to appear or answer to
any summons, complaint, process or papers served within- the number of days prescribed by law
after the service thereof, Mortgagor shall be deemed in defavit-and an order and/or judgment may
be entered by the court against Mortgagor as demanded or prayed for in such summons, complaint,
process or papers. Mortgagor hereby waives the right, if any, to <ollaterally attack any such
judgment or action.

[Signature Page Follows]
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IN WITNESS WHEREOQF, Mortgagor has executed this Mortgage as of the date first above
written.

MORTGAGOR:

EVELOPMENT LLC,,
company

MILWAUKEE
an Illinois limite
By:
Name: /Sﬁ_(./ M fle”

Title: / /hr\;vA(,)#/ )
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ACKNOWLEDGMENTS
STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

On December 26, 2001, before me, the undersi a Notary Public in and for the county
and state aforesaid, personally appeared Q ﬁf )]j‘ personally known to me (or
proved to me on the basis of satlsfactory ev1dence) to be the person who executed the foregoing
Mortgage as fic Anngf” of Mortgagor and acknowledged to me that the execution
thereof was his {ree and vo\i’untaxy act and deed as for the uses and purpose mentioned in the
Mortgage. :

WITNESS my haud «ad official seal.

(SEAL) warsone /
MOFFICIAL SEAL" o
bty Sadf:L Notary Public in and for the State of Illinois
Notary Public, State of I{linois
My Commission Exp. 08/07/2005
My commission expires: 5 7 9005—
1196620 -26-
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EXHIBIT A

LEGAL DESCRIPTION

(2336-44 N. Milwaukee Avenue, Chicago, Illinois)

LOTS 5 AND 6 IN HINSDALE’S RESUBDIVISION OF LOTS 1 THROUGH 10, BOTH
INCLUSIVE, IN THE SUBDIVISION BY JOHN MCGOVERN OF THE EAST 10 ACRES OF
THE SOUTH 20 ACRES OF THE NORTH 43.30 ACRES OF THE NORTHWEST % OF
SECTION 36, TOWNSHIP 40 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL
MERIDIAN, SCUTHWEST OF PLANK ROAD (EXCEPT THAT PART OF SAID LOT 6
LYING SOUTHWESTERLY OF A LINE RUNNING NORTHWESTERLY AND
SOUTHEASTERL Y *ARALLEL WITH MILWAUKEE AVENUE FROM A POINT IN THE
SOUTHERLY LINE GF 521D LOT 6 DISTANT 29 % FEET FROM THE SOUTHWESTERLY
CORNER OF SAID LOT 6/19 THE NORTHWESTERLY LINE OF SAID LOT 6) IN COOK
COUNTY, ILLINOIS.

ALSO

LOT 8 IN HINSDALE’S RESUBDIVISION-2F LOTS 1 TO 10 INCLUSIVE IN MCGOVERN’S
SUBDIVISION OF THE EAST 10 ACRES OF T+l SOUTH 20 ACRES OF THE NORTH
FORTY FIVE AND THIRTY ONE HUNDREDTII5 {45.30) ACRES OF THE NORTH WEST
QUARTER OF SECTION THIRTY SIX (36), TOWNGEIP FORTY (40) NORTH, RANGE
THIRTEEN (13), EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS.

ALSO

LOT SEVEN (7) IN HINSDALE’S RESUBDIVISION OF LOTS 1 TO 10 INMCGOVERN’S
SUBDIVISION OF THE EAST TEN (10) ACRES OF THE OF THE SOUTE TWENTY (20)
ACRES OF THE NORTH FORTY THREE AND THIRTY ONE HUNDREDTHS ,42.30)
ACRES OF THE NORTH WEST QUARTER OF SECTION THIRTY SIX (36), TO'WNSHIP
FORTY (40) NORTH, RANGE THIRTEEN (13), EAST OF THE THIRD PRINCIPAL.
MERIDIAN, LYING SOUTH WEST OF THE PLANK ROAD (EXCEPT THAT PART
THEREOF CONVEYED TO THE METROPOLITAN WEST SIDE ELEVATED RAILROAD
COMPANY BY WARRANTY DEED RECORDED NOVEMBER 12, 1895 AS DOCUMENT
2306361, IN BOOK 5517 PAGE 387 IN COOK COUNTY, ILLINOIS.
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ALSO

LOT 12 IN HINSDALE RESUBDIVISION OF LOTS 1 TO 10 INCLUSIVE IN JOHN
MCGOVERN’S SUBDIVISION OF PART OF THE NORTH HALF OF THE NORTHWEST
QUARTER OF SECTION 36, TOWNSHIP 40 NORTH, RANGE 13 EAST OF THE THIRD
PRINCIPAL MERIDIAN EXCEPTING FORM SAID LOT 12 THAT PART THEREOF
DESCRIBED AS FOLLOWS: BEGINNING ON THE EAST LINE OF SAID LOT, 46 ¥ FEET
FROM N.E. CORNER OF SAID LOT AND RUNNING THENCE SOUTH ALONG THE EAST
LINE OF SAID LOT, 39 FEET, THENCE IN A NORTHWESTERLY DIRECTION TO A
POINT IN TEHE WEST LINE OF SAID LOT, 65 %2 FEET FROM THE NORTHWEST CORNER
OF SAID LOT, THENCE NORTH ALONG SAID WEST LINE 39 FEET, THENCE IN A
SOUTHEASTEF L. DIRECTION TO THE PLACE OF BEGINNING IN COOK COUNTY,
ILLINOIS. '
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Permitted Exceptions

1. General real estate taxes for the year 2000 and subsequent years.
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