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Recorder’s Box

MORTGAGE, ASSIGNMENT OF LEASES AND RENTS
AND SECURITY AGREEMENT

THIS MORTGAGE, ASSIGHMENT OF LEASES AND RENTS AND
SECURITY AGREEMENT dated as of February 3\, 2002 is made by 175 JACKSON L.L.C.,
an Illinois limited liability company (“Mortgago:™;whose address is c¢/o Intell Management and
Investment Co., 225 West g6 Street, New York, iNew York, 10024, to BAYERISCHE HYPO-
UND VEREINSBANK, AG, NEW YORK BRANCH, as administrative agent for the other the
Lenders from time to time party to the Loan Agreement (a5 defined below) (“Mortgagee™),
whose address is 150 East 42™ Street, New York, New York, 15G17-4679. References to this
“Mortgage” shall mean this instrument and any and all renewats; modifications, amendments,
supplements, extensions, consolidations, substitutions, spreaders and<eplacements of this
instrument.

Background

A. Mortgagor is the owner of the parcel(s) of real property described o:i Schedule A
attached hereto (the “Land”), together with all of the buildings, improvements, structures and
fixtures now or subsequently located thereon (collectively, the “Improvements”; the Land and
the Improvements being collectively referred to as the “Real Estate”).

B. Pursuant to the Loan Agreement dated as of the date hereof among Mortgagor,
Mortgagee and the Lenders (as the same may be amended, supplemented, modified, extended,
restated or replaced from time to time, the “Loan Agreement”), the Lenders have severally
agreed to provide financing to Mortgagor in an aggregate principal amount of up to $37,000,600
(the “Loan”). The Loan is evidenced by one or more notes dated the same date as
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this Mortgage made by Mortgagor in favor of the Lender (as the same may be amended,
supplemented, modified, extended, restated or replaced from time to time, the “Notes”). The
Notes bear interest at the rate stated in the Loan Agreement; references in this Mortgage to the
“Default Rate” shall mean the default rate provided for in the Loan Agreement. All terms of the

Notes are incorporated in this Mortgage by reference.

C. The obligation of the Lenders to make the Loan is subject to the condition,
among other things, that repayment of the Notes and all of the other obligations of Mortgagor in

respect of the Loan be secured by a lien upon the Real Estate.

1 In order to satisfy that condition and induce the Lenders to make the Loan,
Mortgagor desirés ‘o grant Mortgagee a lien upon the Real Estate upon the terms and conditions
hereinafter set forti,

E. Capiratized terms used but not otherwise defined in this Mortgage shall
have the respective meanings 2ssigned thereto in the Loan Agreement.

NOW, THEREFORL, Mortgagor and Mortgagee hereby mutually covenant and
agree to the terms, covenants and conditions set forth in this Mortgage.

Grantir g Clauses

For good and valuable consideration, th< rzceipt and sufficiency of which are
hereby acknowledged, Mortgagor agrees that to secure:

(@) (i) the repayment of the indebtedness evidenced by the Notes and the Loan
Agreement, and (ii) all interest and fees payable thereon (the-1#¢ins set forth in clauses (i)
and (ii) being referred to collectively as the “Indebtedness™); and

(b) the performance of all covenants, agreements, obligations 2ad liabilities of
Mortgagor (the “Obligations”) under or pursuant to the provisions of the Neies, the Loan
Agreement, this Mortgage, any other document securing payment of the Indebtedness (the
“Security Documents”) and any amendments, supplements, extensions, renewas,
restatements, replacements or modifications of any of the foregoing (the Notes, the Loan
Agreement, this Mortgage, the Security Documents and all other documents and
instruments from time to time evidencing, securing or guaranteeing the payment of the
Indebtedness or the performance of the Obligations, as any of the same may be amended,
supplemented, extended, renewed, restated, replaced or modified from time to time, are
collectively referred to as the “Loan Documents™);

MORTGAGOR HEREBY GRANTS TO MORTGAGEE A LIEN UPON AND A SECURITY
INTEREST IN, AND HEREBY MORTGAGES, GRANTS, ASSIGNS, TRANSFERS AND
SETS OVER TO MORTGAGEE:

20154335
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(A) the Real Estate;

(B) all the estate, right, title, claim or demand whatsoever of Mortgagor, in
possession or expectancy, in and to the Real Estate and any part thereof;

(9] all right, title and interest of Mortgagor in, to and under all easements,
rights of way, gores of land, streets, ways, alleys, passages, sewer rights, waters, water
courses, water and riparian rights, development rights, air rights, mineral rights, oil and
gas rights and all estates, rights, titles, interests, privileges, licenses, tenements,
hereditaments and appurtenances belonging, relating or appertaining to the Real Estate,
and any reversions, remainders, rents, issues, profits and revenue thereof and all land
lying in the bed of any street, road or avenue, in front of or adjoining the Real Estate to
the center line thereof;

() all of the fixtures, chattels, business machines, machinery, apparatus,
equipmeat. furnishings, fittings and articles of personal property of every kind and nature
whatsoever, aad all appurtenances and additions thereto and substitutions or replacements
thereof (togetii=s” with, in each case, attachments, components, parts and accessories)
currently owned orsubseguently acquired by Mortgagor and now or subsequently
attached to, or coatained in or used or usable in any way in connection with any operation
or letting of the Real Estate, including but without limiting the generality of the foregoing,
all screens, awnings, sh=d.s, blinds, curtains, draperies, artwork, carpets, rugs, storm
doors and windows, furniturcand furnishings, heating, electrical, and mechanical
equipment, lighting, switchaoards, plumbing, ventilating, air conditioning and air-cooling
apparatus, refrigerating and in¢ipzrating equipment, escalators, elevators, loading and
unloading equipment and systems, <toves, ranges, laundry equipment, cleaning systems
(including window cleaning apparaa s), telephones, communication systems (including
satellite dishes and antennae), televisiorss, ¢omputers, sprinkler systems and other fire
prevention and extinguishing apparatus and-materials, security systems, motors, engines,
machinery, pipes, pumps, tanks, conduits, appliances, fittings and fixtures of every kind
and description (all of the foregoing in this paragraph (D) being referred to as the
“Equipment”);

(E) all right, title and interest of Mortgagor i and to all substitutes and
replacements of, and all additions and improvements to, the Real Estate and the
Equipment, subsequently acquired by or released to Mortgzgor or constructed, assembled
or placed by Mortgagor on the Real Estate, immediately upon/su<h acquisition, release,
construction, assembling or placement, including, without limiiation, any and all building
materials whether stored at the Real Estate or offsite, and, in each such case, without any
further mortgage, conveyance, assignment or other act by Mortgagor;

(F) all right, title and interest of Mortgagor in, to and under al} Izascs,
subleases, underlettings, concession agreements, management agreements, ircenses and
other agreements relating to the use or occupancy of the Real Estate or the Equipmient or
any part thereof, now existing or subsequently entered into by Mortgagor and whether
written or oral and all guarantees of any of the foregoing {collectively, as any of the
foregoing may be amended, restated, extended, renewed or medified %115@2'6}35

046436-0067-08550-NY01.2143537.2

Mortgagor and related to the operation of the Mortgaged Property, whether nowﬁexisﬁg T
or hereafter arising and all monies held in any of the foregoing accounts and any
certificates or instruments related to or evidencing such accounts;

(K) all the right, title and interest of Mortgagor in and to all accounts and
revenues arising from the operation of the Improvements, including, without limitation, (1)
any right to payment now existing or hereafier arising for rental of hotel rooms or other
space ar for goods sold or leased or for services rendered, whether or not yet earned by
performance, arising from the operaticn of the Improvements or any other facility on the
Mortgaged Property and (ii) all rights to payment from any consumer gﬁi‘t-gharge card -
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organization or entity, including, without limitation, payments arising from the use of the
American Express Card, the Visa Card, the Carte Blanche Card, the Mastercard or any
other credit card, including those now existing or hereafter created, substitutions therefor,
proceeds thereof (whether cash or non-cash, movable or immovable, tangible or
intangible) received upon the sale, exchange, transfer, collection or other disposition or
substitution thereof and any and all of the foregoing and proceeds therefrom; and

(L) all the right, title and interest of Mortgagor in and to all proceeds, both cash
and noncash, of the foregoing;

(A1 of the foregoing property and rights and interests now owned or held or
subsequently acquirad by Mortgagor and described in the foregoing clauses (A) through (E) are
collectively referre t5 2s the “Premises”, and those described in the foregoing clauses (A)
through (L) are collectively referred to as the “Mortgaged Property”)

TO HAVE ANI 76 HOLD the Mortgaged Property and the rights and privileges
hereby mortgaged unto Mortgagee, i‘s siiccessors and assigns for the uses and purposes set forth,
until the Indebtedness is fully paid, and 4 Obligations fully performed.

Terms and Cunditions

Mortgagor further represents, warranis covenants and agrees with Mortgagee as
follows:

1. Warranty of Title. Mortgagor warrants that it has good and valid title to the
Real Estate in fee simple and good and valid title to the rest of the Mcrigaged Property, subject
only to the matters that are set forth in Schedule B of the title insurance palicy or policies being
issued to the Mortgagee to insure the lien of this Mortgage (collectively, the( Permitted
Exceptions™) and Mortgagor shall warrant, defend and preserve such title and the'iien of this
Mortgage against all claims of all persons and entities. Mortgagor further warrants tat it has the
right to mortgage the Mortgaged Property.

2. Payment of Indebtedness. Mortgagor shall pay the Indebtedness at the uimes
and places and in the manner specified in the Loan Agreement and Notes and shall perform all the
Obligations in accordance with the Loan Documents.

3. Requirements. From and after the date of this Mortgage, Mortgagor shall not
by act or omission permit any building or other improvement on any premises not subject to the
lien of this Mortgage to rely on the Premises or any part thereof or any interest therein to fulfill
any Legal Requirement, and Mortgagor hereby assigns to Mortgagee any and all rights to give
consent for all or any portion of the Premises or any interest therein to be so used. Mortgagor
shall not by act or omission impair the integrity of any of the Real Estate as a single zoning lot
separate and apart from all other premises. Mortgagor represents that each parcel of the Real
Estate constitutes a legally subdivided lot, in compliance with all subdivision laws and similar

Legal Requirements. Any act or omission by Mortgagor which would resulpin.a viglation of any
046436-0067-08550-NY01.2143537.2 Qbi 4:}35
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of the provisions of this subsection shall be void.

4. Restrictions on Liens and Encumbrances. Except for the lien of this Mortgage,
Permitted Encumbrances, and as otherwise expressly permitted under the Loan Agreement,
Mortgagor shall not further mortgage nor otherwise encumber the Mortgaged Property, nor create
or suffer to exist any lien, charge or encumbrance on the Mortgaged Property, or any part thereof,
whether superior or subordinate to the lien of this Mortgage and whether recourse or non-
recourse.

S. Due on Sale and Other Transfer Restrictions.

(2 General Limitation. Except to the extent expressly permitted in the Loan
Agreement, Mortgaosr will not, without Mortgagee’s consent, (1) sell, assign, convey, transfer or
otherwise dispose of or encrmber legal, beneficial or equitable interests in all or any part of the
Mortgaged Property, (ii) permit or suffer any owner, directly or indirectly, of a beneficial interest
in the Mortgaged Property to trausfer such interest, whether by transfer of stock or other
beneficial interest in any entity or-otherwise, (iif) mortgage, hypothecate or otherwise encumber
or grant a security interest in all or any part of the Mortgaged Property thereof except in favor of
Mortgagee or (iv) file a declaration ot condominium with respect to the Premises.

(b)  Mortgagee’s Rights. Mortgagee reserves the right to condition any consent
to a transfer which is prohibited by Section 5(a) above upon (i) the modification of the terms the
Loan Agreement and on assumption by transferee cftoz Loan Agreement, this Mortgage, the
Notes, and the other Loan Documents, (ii) payment o1'nilcf Lender’s actual third party expenses
incurred in connection with such transfer, and (i} satisfactzon of such other conditions as
Mortgagee shall determine in its sole discretion to be in the-iiterest of Mortgagee. Mortgagee
shall not be required to demonstrate any actual impairment of it: security or any increased risk of
default hereunder in order to declare the Indebtedness immediately aue and payable upon
Mortgagor’s (or any direct or indirect owner of Mortgagor’s) sale, corvevance, mortgage, grant,
bargain, encumbrance, pledge, assignment, or transfer of the Mortgaged Progerty (or direct or
indirect interests in Mortgagor) without Mortgagee’s consent. This provision shall apply to every
sale, conveyance, mortgage, grant, bargain, encumbrance, pledge, assignment, or *ipasfer of the
Mortgaged Property and direct or indirect interests in Mortgagor prohibited by Section 5(a)
regardless of whether voluntary or not, or whether or not Mortgagee has consented to'any
previous sale, conveyance, mortgage, grant, bargain, encumbrance, pledge, assignment, er
transfer of the Mortgaged Property or direct or indirect interests in Mortgagor. -

6. Leases.

(a)  Mortgagor shall not (i) execute an assignment or pledge of any Lease

relating to al} or any portion of the Mortgaged Property other than in favor of Mortgagee, or (11}
cxcept as expressly permitted under the Loan Agreement, without the prior written consent of

Mortgagee, execute or enter into any Lease of any of the Mortgaged Property.

(b)  All Leases entered into by Mortgagor after the date hereof, if any, and all
rights of any lessees thereunder shall be subject and subordinate in all respects to the lien and
provisions of this Mortgage unless Mortgagee shall otherwise elect or consent in writing and each

046436-0067-08550-NY01.2143537.2 -
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Lease shall contain a provision to that effect.

(c) Except as expressly permitted under the Loan Agreement, as to any Lease
now in existence or subsequently consented to by Mortgagee, Mortgagor shall not accept a
surrender or terminate, cancel, rescind, supplement, alter, revise, modify or amend such Lease or
permit any such action to be taken nor shall Mortgagor accept the payment of rent (other than the
first months rent) more than thirty (30) days in advance of its due date. Each Lease entered into
after the date of this Mortgage shall contain an appropriate provision whereby the tenant
thereunder agrees and acknowledges that Mortgagee will not be bound by any of the forgoing
actions if takez without the prior written consent of the Mortgagee.

(d) ) . Notwithstanding anything contained in this Section 6 to the contrary,
nothing herein shell s¢rve to reduce or diminish Mortgagor’s rights under the Loan Agreement.
In the event that any of (ke terms of this Section 6 shall be inconsistent with the terms set forth in
the Loan Agreement, the Zoan Agreement shall control.

7. Mortgagee’s Right to Perform. If Mortgagor fails to perform any of the
covenants or agreements of Mortga or, ‘and such failure continues beyond the expiration of any
applicable grace or cure period under t'i¢ Loan Documents, Mortgagee, without waiving or
releasing Mortgagor from any obligation or-d<fault under this Mortgage, may, at any time (but
shall be under no obligation to) pay or perform the same, and the amount or cost thereof, with
interest at the Default Rate, shall immediately b= due from Mortgagor to Mortgagee. Any such
amounts or costs paid by Mortgagee, together with ir.erest thereon at the Default Rate, shall be
added to the Indebtedness and shall be secured by thic Mortgage and shall be a lien on the
Mortgaged Property prior to any right, title to, interest in; ¢: claim upon the Mortgaged Property
attaching subsequent to the lien of this Mortgage. No paymzit or advance of money by
Mortgagee under this Section shall be deemed or construed to ¢ure Mortgagor’s default or waive
any right or remedy of Mortgagee.

8. Events of Default. The occurrence of an Event of Default-under the Loan
Agreement shall constitute an Event of Default hereunder.

9. Remedies.

(@)  Upon the occurrence of any Event of Default, in addition to any other
rights and remedies Mortgagee may have pursuant to the Loan Documents, or as provided by law,
and without limitation, (i) if such event is an Event of Default under Sections 8.1(e) or 8.1(f) of
the Loan Agreement, automatically the Indebtedness and ali other amounts owing under the
Notes, the Loan Agreement, this Mortgage and the other Security Documents immediately shail
become due and payable, and (ii) if such event is any other Event of Default, by notice to
Mortgagor, Mortgagee may declare the Indebtedness (together with accrued interest thereon) and
all other amounts payable under the Notes, the Loan Agreement, this Mortgage and the other
Security Documents to be immediately due and payable. Except as expressly provided above in
this Section, presentment, demand, protest and all other notices of any kind are hereby expressly
waived. In addition, upon the occurrence of any Event of Default, Mortgagee may immediately
take such action, without notice or demand, as it deems advisable to protect and enforce its rights
against Mortgagor and in and to the Mortgaged Property, including, but not limited to, the

046436-0067-08550-NY01.2143537.2 _
20154335
t 31)




UNOFFICIAL COPY 8

following actions, each of which may be pursued concurrently or otherwise, at such time and in
such manner as Mortgagee may determine, in its sole discretion, without impairing or otherwise
affecting the other rights and remedies of Mortgagee:

(A) Mortgagee may (i) institute and maintain an action of mortgage foreclosure
against all or any part of the Mortgaged Property, (i1) institute and maintain an action on
the Notes, (iii) sell all or part of the Mortgaged Property (Mortgagor expressly granting to
Mortgagee the power of sale), or, (iv) take such other action at law or in equity for the
enforcement of this Mortgage or any of the Loan Documents as the law may allow.
Mortgagee may proceed in any such action to final judgment and execution thereon for all
sumns$ due hereunder, together with interest thereon at the Default Rate and all costs of suit,
including; without limitation, reasonable attomneys’ fees and disbursements. Interest at the
Default Rats shall be due on any judgment obtained by Mortgagee from the date of
judgment untis actval payment is made of the full amount of the judgment.

(B) Mortgagee may personally, or by its agents, attorneys and employees and
without regard to the adequacy or inadequacy of the Mortgaged Property or any other
collateral as security for the indebtedness and Obligations enter into and upon the
Mortgaged Property and each aiid every part thereof and exclude Mortgagor and its agents
and employees therefrom without li2blity for trespass, damage or otherwise (Mortgagor
hereby agreeing to surrender possession of the Mortgaged Property to Mortgagee upon
demand at any such time) and use, oper:te, inanage, maintain and control the Mortgaged
Property and every part thereof. Following stch entry and taking of possession,
Mortgagee shall be entitled, without limitation {¥) to lease all or any part or parts of the
Mortgaged Property for such periods of time and urin such conditions as Mortgagee may,
in its discretion, deem proper, (y) to enforce, cancel i modify any Lease and (z) generally
to execute, do and perform any other act, deed, matter of thing concerning the Mortgaged
Property as Mortgagee shall deem appropriate as fully as Meitgagor might do.

(b)  Incase of a foreclosure salé, the Real Estate may be sald, at Mortgagee’s
election, in one parce! or in more than one parcel and Mortgagee is specifically empowered
(without being required to do so, and in its sole and absolute discretion) to cauce successive sales
of portions of the Mortgaged Property to be held.

(c)  Inthe event of any breach of any of the covenants, agreements, temis or
conditions contained in this Mortgage, subject to any exculpatory or non-recourse language which
may be contained herein or in the Loan Agreement, Mortgagee shall be entitled to enjoin such
breach by Mortgagor and to obtain specific performance by Mortgagor of any covenant,
agreement, term or condition and Mortgagee shall have the right to invoke any equitable right or
remedy as though other remedies were not provided for in this Mortgage.

(d)  Mortgagee may, to the extent permitted by applicable law, either with or
without entry or taking possession of the Mortgaged Property as provided in this Mortgage or
otherwise, personally or by its agents or attorneys, and without prejudice to the right to bring an
action for foreclosure of this Mortgage, sell the Mortgaged Property or any part thereof pursuant
to any procedures provided by applicable law, and all estate, right, title, interest, claim and
demand therein, and right of redemption thereof, at one or more sales as an entity or in parcels,

20154435
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and at such time and place upon such terms and after such notice thereof as may be required or
permitted by applicable law.

10. Right of Mortgagee to Credit Sale. Upon the occurrence of any sale made
under this Mortgage, whether made under the power of sale or by virtue of judicial proceedings or
of a judgment or decree of foreclosure and sale, Mortgagee may bid for and acquire the
Mortgaged Property or any part thereof. In lieu of paying cash therefor, Mortgagee may make
settlement for the purchase price by crediting upon the Indebtedness or other sums secured by this
Mortgage the net sales price after deducting therefrom the expenses of sale and the cost of the
action and any other sums which Mortgagee is authorized to deduct under this Mortgage. In such
event, this Moiioage, the Notes and documents evidencing expenditures secured hereby may be
presented to thepesson or persons conducting the sale in order that the amount so used or applied
may be credited vyor the Indebtedness as having been paid.

11. Appointinent of Receiver. If an Event of Default shall have occurred and be
continuing, Mortgagee as a matter of right and without notice to Mortgagor, unless otherwise
required by applicable faw, and without regard to the adequacy or inadequacy of the Mortgaged
Property or any other collateral as security for the Indebtedness and Obligations or the interest of
- Mortgagor therein, shall have the right ©0apply to any court having jurisdiction to appoint a
receiver or receivers or other manager of ths Mortgaged Property, and Mortgagor hereby
irrevocably consents to such appointment and waives notice of any application therefor (except as
may be required by law). Any such receiver orreccivers shall have all the usual powers and
duties of receivers in like or similar cases and all the powers and duties of Mortgagee in case of
entry as provided in this Mortgage, including, without limitation and to the extent permitted by
Jaw, the right to enter into leases of all or any part of the M4rtgaged Property, and shall continue
as such and exercise all such powers until the date of confirzation of sale-of the Mortgaged
Property unless such receivership is sooner terminated.

12. Extension, Release. eic.

(a)  Without affecting the lien or charge of this Mortgage upez.any portion of
the Mortgaged Property not then or theretofore released as security for the fultamount of the
Indebtedness, Mortgagee may, from time to time and without notice, agree to (1) ielese any
person liable for the Indebtedness, (ii) with the approval of Mortgagor, extend the mzturity or
alter any of the terms of the Indebtedness or any guaranty thereof, (iii) grant other indulgences,
(iv) release or reconvey, or cause to be released or reconveyed at any time at Mortgagee’s option
any parcel, portion or all of the Mortgaged Property, (v) take or release any other or additional
security for any obligation herein mentioned, or (vi) make compositions or other arrangements
with debtors in relation thereto. If at any time this Mortgage shall secure less than all of the
principal amount of the Indebtedness, it is expressly agreed that any repayments of the principal
amount of the Indebtedness shall not reduce the amount of the lien of this Mortgage until the lien
amount shall equal the principal amount of the Indebtedness outstanding.

(b) No recovery of any judgment by Mortgagee and no levy of an execution
under any judgment upon the Mortgaged Property or upon any other property of Mortgagor shall
affect the lien of this Mortgage or any liens, rights, powers or remedies of Mortgagee hereunder,
and such liens, rights, powers and remedies shall continue unimpaired.

046436-0067-08530-NY01.2143537.2 20 1 sdr pow
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(c)  If Mortgagee shall have the right to foreclose this Mortgage, Mortgagor
authorizes Mortgagee at its option to foreclose the lien of this Mortgage subject to the rights of
any tenants of the Mortgaged Property. The failure to make any such tenants parties defendant to
any such foreclosure proceeding and to foreclose their rights will not be asserted by Mortgagor as
a defense to any proceeding instituted by Mortgagee to collect the Indebtedness or to foreclose the

lien of this Mortgage.

(d)  Unless expressly provided otherwise, in the event that ownership of this
Mortgage and title to the Mortgaged Property or any estate therein shall become vested in the
same person ot entity, this Mortgage shall not merge in such title but shall continue as a valid lien

on the Mortgaged Property for the amount secured hereby.

13./Security Agreement under Uniform Commercial Code.

(@)  Itisfae intention of the parties hereto that this Mortgage shall constitute a
Security Agreement within the ineaning of the Uniform Commercial Code 810ILCS5/1-101 et
seq. (the “Code™ of the State of Yilinois. If an Event of Default shall occur under this Mortgage,
then in addition to having any-other right or remedy available at law or in equity, Mortgagee shall
have the option of either (i) proceeding under the Code and exercising such rights and remedies as
may be provided to a secured party by th Code with respect to all or any portion of the
Mortgaged Property which is personal prope ty (including, without limitation, taking possession
of and selling such property) or (ii) treating such property as real property and proceeding with
respect to both the real and personal property consitrting the Mortgaged Property in accordance
with Mortgagee’s rights, powers and remedies with respest to the real property (in which event
the default provisions of the Code shall not apply). 1f Mertgagee shall elect to proceed under the
Code, then ten (10) days’ notice of sale of the personal prap<ity shall be deemed reasonable
notice and the reasonable expenses of retaking, holding, preparing Jor sale, selling and the like
incurred by Mortgagee shall include, but not be limited to, actual, ‘#4sonable attorneys’ fees and
legal expenses. At Mortgagee’s request, Mortgagor shall assemble th< personal property and
make it available to Mortgagee at a place designated by Mortgagee which is-reasonably
convenient to both parties.

(b)  Mortgagor and Mortgagee agree, to the extent permitted by law, that: (1) all
of the goods described within the definition of the word “Equipment” are or are to becoine
fixtures on the Real Estate; (ii) this Mortgage upon recording or registration in the real cciate
records of the proper office shall constitute a financing statement filed as a “fixture filing” within
the meaning of Sections 810ILCS5/9-334 and 8101LCS5/9-502 of the Code; (111} Mortgagor is the
record owner of the Real Estate; and (iv) the addresses of Mortgagor and Mortgagee are as set
forth on the first page of this Mortgage.

(c)  Mortgagor, upon reasonable request by Mortgagee from time to time, shall
execute, acknowledge and deliver to Mortgagee one or more separate security agreements, in
form reasonably satisfactory to Mortgagee, covering all or any part of the Mortgaged Property
and will further execute, acknowledge and deliver, or cause to be executed, acknowledged and
delivered, any financing statement, affidavit, continuation statement or certificate or other
document Mortgagee may reasonably request in order to perfect, preserve, maintain, continue or
extend the security interest under and the priority of this Mortgage and such security instrument.

046436-0067-08550-NY01.2143537.2
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Mortgagor further agrees to pay to Mortgagee on reasonable demand all actual, reasonable costs
and expenses incurred by Mortgagee in connection with the preparation, execution, recording,
filing and re-filing of any such document and all reasonable costs and expenses of any record
searches for financing statements Mortgagee shall reasonably require. Mortgagor shall from time
to time, on reasonable request of Mortgagee, deliver to Mortgagee an inventory in reasonable
detail of any of the Mortgaged Property which constitutes personal property. If Mortgagor shall
fail to furnish any financing or continuation statement within 10 days after request by Mortgagee,
then pursuant to the provisions of the Code, Mortgagor hereby authorizes Mortgagee, without the
signature of Mortgagor, to execute and file any such financing and continuation statements. The
filing of any financing or continuation statements in the records relating to personal property or
chattels shail riot.be construed as in any way impairing the right of Mortgagee to proceed against
any personal proyeity encumbered by this Mortgage as real property, as set forth above.

14. Asmgrment of Rents. Mortgagor hereby assigns to Mortgagee the Rents as
further security for the payment of the Indebtedness and performance of the Obligations, and
Mortgagor grants to Mortgagee the right to enter the Mortgaged Property for the purpose of
collecting the same and to let tiic Mortgaged Property or any part thereof, and to apply the Rents
on account of the Indebtedness, provided, however, Mortgagee hereby grants to Mortgagor a
revocable license to collect and retain t!i¢ Rents subject to the terms of the Loan Agreement,
which license shall be automatically revoXer! npon the occurrence of an Event of Default. The
foregoing assignment and grant is present aixi absolute and shall continue in effect until the
Indebtedness is paid in full; if an Event of Defauit shall occur, Mortgagor shall pay over to
Mortgagee, or to any receiver appointed to collect tne Rents, any lease security deposits, and so
long as such Event of Default shall be continuing sha'i say monthly in advance to Mortgagee, or
to any such receiver, the fair and reasonable rental value 23 Zetermined by Mortgagee for the use
and occupancy of the Mortgaged Property or of such part th réof as may be in the possession of
Mortgagor or any affiliate of Mortgagor, and upon defauit in an’y such payment Mortgagor and
any such affiliate will vacate and surrender the possession of the Mertgaged Property to
Mortgagee or to such receiver, and in default thereof may be evicted by summary proceedings or
otherwise. Mortgagor shall not accept prepayments of installments of Rntto become due for a
period of more than one month in advance (except for security deposits and estimated payments
of percentage and other additional rent, if any). Upon the occurrence of an Event of Default,
Mortgagor shall direct each Tenant to pay all Rents directly to the party designated Ly Mortgagee.

15. Trust Funds. All lease security deposits of the Real Estate shall be treated as
trust funds not to be commingled with any other funds of Mortgagor. Within 10 business days
after request by Mortgagee, Mortgagor shall furnish Mortgagee with reasonably satisfactory
evidence of compliance with this subsection, together with a statement of all lease security
deposits by lessees, which statement shall be certified by Mortgagor.

16. Additional Rights. The holder of any subordinate lien on the Mortgaged
Property shall have no right to terminate any Lease whether or not such Lease is subordinate to
this Mortgage nor shall any holder of any subordinate lien join any tenant under any Lease in any
action to foreclose the lien or modify, interfere with, disturb or terminate the rights of any tenant
under any Lease. By recordation of this Mortgage all subordinate lienholders are subject to and
notified of this provision, and any action taken by any such lienholder contrary to this provision
shall be null and void. Upon the occurrence of any Event of Defauit, Mortgagee may, in its sole
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discretion and without regard to the adequacy of its security under this Mortgage, apply all or any
part of any amounts on deposit with Mortgagee under this Mortgage against all or any part of the
Indebtedness. Any such application shall not be construed to cure or waive any Default or Event
of Default or invalidate any act taken by Mortgagee on account of such Default or Event of

Default.

17. Chanees in Method of Taxation. In the event of the passage afier the date
hereof of any law of any Governmental Authority deducting from the value of the Premises for
the purposes of taxation any lien thereon, or changing in any way the laws for the taxation of
mortgages or 4ebts secured thereby for federal, state or local purposes, or the manner of collection
of any such taxes, and imposing a tax, either directly or indirectly, on mortgages or debts secured
thereby, the holdér >f this Mortgage shall have the right to declare the Indebtedness due on a date
to be specified by ziot Jess than 30 days’ written notice to be given to Mortgagor unless within
such 30-day period Mottgagor shall assume as an Obligation hereunder the payment of any tax so
imposed until full paymert of the Indebtedness and such assumption shall be permitted by law.

18. Notices. Alinotices, requests, demands and other communications hereunder
shall be deemed to have been sufficiently given or served when presented in accordance with
Section 10.6 of the Loan Agreement.

19. No Oral Modification. Tiis Mortgage may not be changed or terminated
orally. Any agreement made by Mortgagor and Mortgagee after the date of this Mortgage
relating to this Mortgage shall be superior to the rizh‘s of the holder of any intervening or
subordinate lien or encumbrance.

20. Partial Invalidity. In the event any one-or more of the provisions contained in
this Mortgage shall for any reason be held to be invalid, illegal or unenforceable in any respect,
such invalidity, illegality or unenforceability shall not affect any ot!i=) provision hereof, but each
shall be construed as if such invalid, illegal or unenforceable provisica Fad never been included.
Notwithstanding anything contained in this Mortgage or in any provisioas f the other Loan
Documents to the contrary, the obligations of Mortgagor and of any other voliger under the
Indebtedness or the Loan Documents shall be subject to the limitation that Mortgugee shall not
charge, take or receive, nor shall Mortgagor or any other obligor be obligated to p2y *o
Mortgagee, any amounts constituting interest in excess of the maximum rate permifted py law to

be charged by Mortgagee.

21. Morteagor’s Waiver Right of Redemption and other Rights.

(a) Mortgagor hereby voluntarily and knowingly releases and waives any and
all rights to retain possession of the Mortgaged Property after the occurrence of an Event of
Default hereunder and any and all rights of redemption from sale under any order or decree of
foreclosure (whether full or partial), pursuant to rights therein granted, as allowed under Section
15-1601(b) of the Tllinois Mortgage Foreclosure Law (735 ILCS 5/15-1 101 et seq.) as amended
from time to time, on its own behalf, on behalf of all persons claiming or having an interest
(direct or indirectly) by, through or under each constituent of Mortgagor and on behalf of each
and every person acquiring any interest in the Mortgaged Property subsequent to the date hereof,
it being the intent hereof that any and all such rights or redemption of each constituent of
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Mortgagor and all such other persons are and shall be deemed to be hereby waived to the fullest
extent permitted by applicable law or replacement statute. Each constituent of Mortgagor shall not
invoke or utilize any such law or laws or otherwise hinder, delay, or impede the execution of any
right, power, or remedy herein or otherwise granted or delegated to the Mortgagee, but shall
permit the execution of every such right, power, and remedy as though no such law or laws had
been made or enacted. '

(b)  To the fullest extent permitted by law, Mortgagor waives the benefit of all
laws now existing or that may subsequently be enacted providing for (1) any appraisement before
sale of any paition of the Mortgaged Property, (ii) any extension of the time for the enforcement
of the collectior-of the Indebtedness or the creation or extension of a period of redemption from
any sale made i1t ¢b!lecting such debt and (iii) exemption of the Mortgaged Property from
attachment, levy 4= sale under execution or exemption from civil process. To the full extent
Mortgagor may do so; Mertgagor agrees that Mortgagor will not at any time insist upon, plead,
claim or take the benefit or advantage of any law now or hereafter in force providing for any
appraisement, valuation, stay, <xemption, extension or redemption, or requiring foreclosure of
this Mortgage before exercising any other remedy granted hereunder and Mortgagor, for
Mortgagor and its successors-and assigas, and for any and all persons ever claiming any interest
in the Mortgaged Property, to the exteqt permitted by law, hereby waives and releases all rights of
redemption, valuation, appraisement, stay ¢ f cxecution, notice of election to mature or declare due
the whole of the secured indebtedness and m.arshalling in the event of foreclosure of the liens
hereby created.

72 Remedies Not Exclusive. Mortgagée shall be entitled to enforce payment of
the Indebtedness and performance of the Obligations and 0 exercise all rights and powers under
this Mortgage or under any of the other Loan Documents o other agreement or any laws now or
hereafter in force, notwithstanding that some or all of the Indeliteduess and Obligations may now
or hereafter be otherwise secured, whether by mortgage, security a5reement, pledge, lien,
assignment or otherwise. Neither the acceptance of this Mortgage nict 1ts enforcement shall
prejudice or in any manner affect Mortgagee’s right to realize upon or enforce any other security
now or hereafter held by Mortgagee, it being agreed that Mortgagee shall te entitled to enforce
this Mortgage and any other security now or hereafier held by Mortgagee in sach order and
manner as Mortgagee may determine in its absolute discretion. No remedy herein zonferred upon
or reserved to Mortgagee is intended to be exclusive of any other remedy heretn or by law
provided or permitted, but cach shall be cumulative and shall be in addition to every othe: remedy
given hereunder or now or hereafter existing at law or in equity or by statute. Every power or
remedy given by any of the Loan Documents to Mortgagee or to which it may otherwise be
entitled, may be exercised, concurrently or independently, from time to time and as often as may
be deemed expedient by Mortgagee. In no event shall Mortgagee, in the exercise of the remedies
provided in this Mortgage (including, without limitation, in connection with the assignment of
Rents to Mortgagee, or the appointment of a receiver and the entry of such receiver on to all or
any part of the Mortgaged Property), be deemed a “mortgagee in possession,” and Mortgagee
shall not in any way be made liable for any act, either of commission or omission, in connection
with the exercise of such remedies, except and to the extent such liability anses solely and
directly out of Mortgagee’s gross negligence or wilful misconduct.

23. Multiple Security. If (a) the Premises shall consist of one or more parcels,
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whether or not contiguous and whether or not located in the same county, or (b) in addition to this
Mortgage, Mortgagee shall now or hereafter hold one or more additional mortgages, liens, deeds
of trust or other security (directly or indirectly) for the Indebtedness upon other property in the
State in which the Premises are located (whether or not such property is owned by Mortgagor or
by others) or (c) both the circumstances described in clauses (a) and (b) shall be true, then to the
fullest extent permitted by law, Mortgagee may, at its election, commence or consolidate in a
single foreclosure action all foreclosure proceedings against all such collateral securing the
Indebtedness (including the Mortgaged Property), which action may be brought or consolidated in
the courts of any county in which any of such collateral is located. Mortgagor acknowledges that
the right to maintain a consolidated foreclosure action is a specific inducement to Mortgagee to
extend the Indektedness, and Mortgagor expressly and irrevocably waives any objecttons to the
commencement or'consolidation of the foreclosure proceedings in a single action and any
objections to the !dyije of venue or based on the grounds of forum non conveniens which it may
now or hereafter have. ‘Mortgagor further agrees that if Mortgagee shall be prosecuting one or
more foreclosure or othe: ploceedings against a portion of the Mortgaged Property or against any
collateral other than the Mortgzged Property, which collateral directly or indirectly secures the
Indebtedness, or if Mortgagee shaii have obtained a judgment of foreclosure and sale or similar
judgment against such collateral, then, whether or not such proceedings are being maintained or
judgments were obtained in or outside i State in which the Premises are located, Mortgagee
may commence or continue foreclosure prozezdings and exercise its other remedies granted in
this Mortgage against all or any part of the Iy lortgaged Property and Mortgagor waives any
objections to the commencement or continuaticn ol a foreclosure of this Mortgage or exercise of
any other remedies hereunder based on such other proceedings or judgments, and waives any
right to seek to dismiss, stay, remove, transfer or consolidate either any action under this
Mortgage or such other proceedings on such basis. Neithérthe commencement nor continuation
of proceedings to foreclose this Mortgage nor the exercise cfany other rights hereunder nor the
recovery of any judgment by Mortgagee in any such proceedinigs shall prejudice, limit or preclude
Mortgagee’s right to commence or continue one or more foreclosuia-or other proceedings or
obtain a judgment against any other collateral (eitber in or outside tiie 5izie in which the Premises
are located) which directly or indirectly secures the Indebtedness, and V. origagor expressly
waives any objections to the commencement of, continuation of, or entry of'a judgment in such
other proceedings or exercise of any remedies in such proceedings based upor. any action or
judgment connected to this Mortgage, and Mortgagor also waives any right to seek 0 dismiss,
stay, remove, transfer or consolidate either such other proceedings or any action under ihis
Mortgage on such basis. It is expressly understood and agreed that to the fullest extentpermitted
by law, Mortgagee may, at its election, cause the sale of all collateral which is the subject of a
single foreclosure action at either a single sale or at multiple sales conducted simultaneously and
take such other measures as are appropriate in order to effect the agreement of the parties to
dispose of and administer all collateral securing the Indebtedness (directly or indirectly) in the
most economical and least time-consuming manner.

24. Expenses; Indemnification.

(a)  Mortgagor shall pay or reimburse Mortgagee for all expenses incurred by
Mortgagee before and after the date of this Mortgage with respect to any and all transactions
contemplated by this Mortgage, including, without limitation, the preparation of any document
reasonably required hereunder or any amendment, modification, restatement or supplement to this
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Mortgage, the delivery of any consent, non-disturbance agreement or similar document in
connection with this Mortgage or the enforcement of any of Mortgagee’s rights. Such expenses
shall include, without limitation, all reasonable title and conveyancing charges, recording and
filing fees and taxes, mortgage taxes, intangible personal property taxes, escrow fees, revenue and
tax stamp expenses, insurance premiums (including title insurance premiums), title search and
title rundown charges, court costs, surveyors’, photographers’, appraisers’, architects’, engineers’,
consulting professionals’, accountants’ and attorneys’ fees and disbursements. Mortgagor '
acknowledges that from time to time Mortgagor may receive statements for such expenses,
including without fimitation reasonable attorneys’ fees and disbursements. Mortgagor shall pay
such statemeniz promptly upon receipt.

(t) . If any action or proceeding shall be commenced by Mortgagee (including
but not limited to 4y 22tion to foreclose this Mortgage or to collect the Indebtedness), or any
action or proceeding 15 ¢simmenced to which Mortgagee is made a party, or in which it becomes
necessary to defend or upnoid the lien of this Mortgage (including, without limitation, any
proceeding or other action relating to the bankruptcy, insolvency or reorganization of any
Obligor), or in which Mortgagee is served with any legal process, discovery notice or subpoena,
then Mortgagor will immediately reimburse or pay to Mortgagee all of expenses which have been
or may be incurred by Mortgagee with/fetpect io the foregoing (including reasonable counsel fees
and disbursements), together with interes’ thereon at the Default Rate, and following the
oceurrence of an Event of Default any such’sam and the interest thereon shall be a lien on the
Mortgaged Property, prior to any right, or title t, interest in or claim upon the Mortgaged
Property attaching or accruing subsequent to the lién >f this Mortgage, and shall be deemed to be
secured by this Mortgage. In any action or proceeding o foreclose this Mortgage, or to recover or
collect the Indebtedness, the provisions of law respecting ih: recovering of costs, disbursements
and allowances shall prevail unaffected by this covenant.

(c) Mortgagor shall indemnify and hold harmlessortgagee and Mortgagee’s
affiliates, and the respective directors, officers, agents and employeesof Mortgagee and 1ts
affiliates from and against all claims, damages, losses and liabilities (inciuding, without
limitation, reasonable attorneys’ fees and expenses) arising out of or based upon-any matter
related to this Mortgage, the Mortgaged Property or the occupancy, ownership, muintenance or
management of the Mortgaged Property by Mortgagor, including, without limitatioz, any claims
based on the alleged acts or omissions of any employee or agent of Mortgagor; proviled,
however, that Mortgagor shall not be liable for the payment of any such costs and expenses to the
extent the same arise by reason of the gross negligence, illegal acts, fraud or wiliful misconduct
by Mortgagee or its agents (including any willful breach by Mortgagee of its obligations under
any Loan Document). This indemnification shall be in addition to any other hability which
Mortgagor may otherwise have to Mortgagee.

25 Successors and Assigns. All covenants of Mortgagor contained in this
Mortgage are imposed solely and exclusively for the benefit of Mortgagee and its successors and
permitted assigns, and no other person or entity shall have standing to require compliance with
such covenants or be deemed, under any circumstances, 1o be a beneficiary of such covenants,
any or all of which may be freely waived in whole or in part by Mortgagee at any time if in its
sole discretion it deems such waiver advisable. All such covenants of Mortgagor shall run with
the land and bind Mortgagor, the successors and assigns of Mortgagor (and each of them) and all
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subsequent owners, encumbrancers and tenants of the Mortgaged Property, and shall inure to the
benefit of Mortgagee, its successors and assigns. The word “Mortgagor” shall be construed as if
it read “Mortgagors” whenever the sense of this Mortgage so requires and if there shall be more
than one Mortgagor, the obligations of the Mortgagors shall be joint and several.

26. No Waivers, etc. Any failure by Mortgagee to insist upon the strict
performance by Mortgagor of any of the terms and provisions of this Mortgage shall not be
deemed to be a waiver of any of the terms and provisions hereof, and Mortgagee, notwithstanding
any such failure, shall have the right thereafter to insist upon the strict performance by Mortgagor
of any and all6f the terms and provisions of this Mortgage to be performed by Mortgagor.
Mortgagee may z¢lease, regardless of consideration and without the necessity for any notice to or
consent by the haldzr of any subordinate lien on the Mortgaged Property, any part of the security
held for the obligziious secured by this Mortgage without, as to the remainder of the security, in
anywise impairing or afj=cting the lien of this Mortgage or the prionty of such lien over any
subordinate lien.

27. Governing Law, etc. This Mortgage shall be governed by and construed in
accordance with the laws of Illinois, except that Mortgagor expressly acknowledges that by its
terms the Notes shall be governed and ¢oristrued in accordance with the laws of the State of New
York, without regard to principles of con:listsf law, and for purposes of consistency, Mortgagor

agrees that in any in personam proceeding related fo this Mortgage the rights of the parties to this
Mortgage shall also be governed by and construzd in accordance with the laws of the State of

New York governing contracts made and to be periorined in that State, without regard to
principles of conflict of law.

28. Waiver of Trial by Jury. Mortgagor and Mortgagee each hereby irrevocably
and unconditionalty waive trial by jury in any action, claim, sui’ or proceeding relating to this
Mortgage and for any counterclaim brought therein.

29. Certain Definitions. Unless the context clearly indicates 2 contrary intent or
unless otherwise specifically provided herein, words used in this Mortgage shalibe used
interchangeably in singular or plural form and the word “Mortgagor” shall mean “each Mortgagor
or any subsequent owner or owners of the Mortgaged Property or any part thereof st interest
therein,” the word “Mortgagee” shall mean “Mortgagee or any subsequent Administiative Agent
under the Loan Agreement on behalf of the Lenders,” and “any subsequent holder of the-[Notes
and Mortgage”, the word “Notes” shall mean “the Notes or any other evidence of indebtedness
secured by this Mortgage,” the word “person” shall include any individual, corporation,
partnership, trust, unincorporated association, government, governmental authority, or other
entity, and the words “Mortgaged Property” shall include any portion of the Mortgaged Property
or interest therein. Whenever the context may require, any pronouns used herein shall include the
corresponding masculine, feminine or neuter forms, and the singular form of nouns and pronouns
shall include the plural and vice versa. The captions in this Mortgage are for convenience or
reference only and in no way limit or amplify the provisions hereof.

30. Compliance with Illinois Mortgage Foreclosure Law.

(a)  Inthe event that any provision in this Mortgage shall bg inconsistent with
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any provision of the Illinois Mortgage Foreclosure Law (735 ILCS 5/15-1101 et seq.) as amended
from time to time (herein called the “Act”), the provisions of the Act shall take precedence over
the provisions of this Mortgage, but shall not invalidate or render unenforceable any other
provision of this Mortgage that can be construed in a manner consistent with the Act.

(b)  Ifany provision of this Mortgage shall grant to Mortgagee any rights or
remedies upon default by the Mortgagor which are more limited than the rights that would
otherwise be vested in Mortgagee under the Act in the absence of said provision of this Mortgage,
Mortgagee shall be vested with the rights granted in the Act to the full extent permitted by law.

(¢ Without limiting the generality of the foregoing, all expenses incurred by
Mortgagee to theextent reimbursable under Section 15-1510 and 15-1512 of the Act, whether
incurred before or-afi<rany decree or judgment of foreclosure, and whether or not enumerated in
this Mortgage, shall be-added to the Indebtedness secured by this Mortgage or by the judgment of
foreclosure.

31. Discharge of Mortegage. Upon satisfaction in full of the Loan, this Mortgage
shall be discharged and satisfiéd or issigned (to Mortgagor or to any other Person at Mortgagor’s
direction, which assignment shall be without recourse, warranty or representation of any kind by
Mortgagee, other than as to the outstandir:g-ariount of principal Indebtedness secured thereby), at
the option of Mortgagor, by the Mortgagee at the expense and upon the written request of
Mortgagor. Concurrently with such satisfaction ana discharge or assignment of this Mortgage,
the Mortgagee, on the written request and at the expeise of Mortgagor, will execute and deliver
such proper instruments of release and satisfaction or #ssignment (including appropriate UCC-3
termination or assignment statements) as may be reasonauly requested by Mortgagor to evidence
such release or assignment.

32, Limitation on Liability. The limitations on liability set forth in Section 10.13
of the Loan Agreement shall be incorporated herein by reference as if fulty set forth herein.
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This Mortgage has been duly executed by Mortgagor on the date first above
written.

175 JACKSON L.L.C., an Illinois limited -
liability company

By:  Walpole Center Associates, LLC,
its managing member

By: Intell Walpole Limited Partnership,
its authorized member

By:  Walpole GP Corp,, its general partner

By: W '

Name: Gary Barnett
Title: President
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STATE OF NEW YORK )
. . ) SS:
COUNTY OF NEW YORK )

On this 1 /l day of December, 2001, to me personally known, appeared Gary Bamett
who, being by me duly sworn did say that he is the President of Walpole GP Corp., the general
partner of Intell Walpole Limited Partnership, authorized member of Walpole Center Associates,
LLC, as the managing member of 175 Jackson L.L.C., and that said instrument was signed and
delivered in behalf of said limited liability company by him as President of Walpole GP Corp.,
general partner of Intell Walpole Limited Partnership, authorized member of Walpole Center
Associates, LLC, as managing member of 175 Jackson L.L.C., and said Gary Barnett
acknowledger said instrument to be the free act and deed of said limited liability company with
full power and axthority to so bind the limited liability company.

In Testimouy Whereof, I have hereunto set my hand and affixed my official seal the day

and year first above wiitisn // /(/
L4 ,u/ LK/

NOTARY PUBLIC

My Commission Expires:

] u J\ I
Abary RS oi 48 e York
A )JL{ 0o~ r N;,_”" r!::j,bi”_'-30371.90
[SEAL] . I In Gugens County
1 ou e oaes Feb. 14, 2002
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Schedule A

Description of the Premises

LOTS 9 TO 24, BOTH INCLUSIVE, IN SHERMAN'’S SUBDIVISION OF BLOCK 98 IN
SCHOOL SECTION ADDITION TO CHICAGO, BEING A SUBDIVISION IN SECTION 16,
TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOIS

ry o
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