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AMENDED AND RESTATED
COLLATERAL ASSIGNMENT OF CONTRACTS AND SECURITY AGREEMENT

THIS AMENDED AND RESTATED COLLATERAL ASSIGNMENT OF

CONTRACTS AND SECURITY AGREEMENT {(the Restated Collateral Assignment) made
as of the 7th day of December, 2001 is by and between VICOR DEVELOPMENT, INC., an

Illinois corporation and Victor J. Cypher, Jr. (collectively “Assignor”), in favor of ARKO
INVESTMENTS, INC., an Illinois Corporation (“Assignee”).

WITNESSETH:

A. Assignor has purchased the real estate described on Exhibits A and B attached
hereto and made 4 part hereof (the “Premises”).

B. Assigneenis agreed to provide certain financing in connection with the aforesaid
purchases, subject to the terms and conditions of a certain Loan Agreement dated June 8, 2001
and as amended and modifiei on September 4, 2001 entered into by the parties hereto

(collectively the “Loan Agreement”).
C.  The Loan Agreement provides for the making of a Collateral Assignment.

D. The parties hereto entered int¢ a certain Collateral Assignment of Contracts and
Security Agreement, dated as of June 8, 2001 (the “Collateral Assignment”). The Collateral
Assignment provides for, among other things, the assignment to Assignee of all of Assignor’s
right, title and interest in, to and under the Clarendorn’ Contract, the Secured Promissory Note,

and the Mortgage (all as hereinafter defined).

E. The parties hereto entered into a certain :podification of the Collateral
Assignment dated as of September 4, 2001 (the “Modification™).

F. The parties hereto desire to amend and restate the Collatera! Assignment and
Modification in order to secure additional sums advanced by Assignee to Assignor on the date
hereof and to secure payment for such advancements, the assignment by Assigror of additional

collateral.

NOW, THEREFORE, Assignor, for and in consideration of the above recitals and for
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, does hereby bargain, sell, transfer, assign, convey, set over and deliver unto
Assignee all of its right, title and interest in, to and under (i) that certain Purchase Agreement
between Assignor, as Purchaser, and U.S. Trust Company of Texas, N.A., as Mortgage Trustee
and Indenture Trustee, as Seller, dated June 5, 2001 (the “Clarendon Contract”), (i1) the Secured
Promissory Note dated August 1, 2001 in the amount of $850,000 between Alexa Partnership,
L.L.C., as Borrower, and Victor J. Cypher, Jr., as Lender, (the “Secured Promissory Note”), (iii)
the Mortgage with Assignment of Rents, Security Agreement and Fixture Filing between Alexa
Partnership, L.L.C., as Mortgagor, and Victor J. Cypher, Jr. (Mortgagee), also dated August 1,
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2001 (the “Mortgage”),, (iv) that certain Agreement between Owner and Architect dated
November 1, 2000 by and between Victor J. Cypher, Jr. and William Worn Architects, P.C. (the
“Architectural Contract™), (v) that certain Civil Engineering Contract, by and between Terra
Engineering Ltd. and Vicor Development, Inc. dated as of May 14, 2001 (the “Engineering
Contract™), and (vi) that certain Design, Development & Merchandising Agreement , by and
between Bella Maison, Ltd. and Vicor Development, Inc. and dated (the “Design
Agreement”), which Purchase Agreement, Secured Promissory Note, Mortgage, Architectural
Contract, Engineering Contract and Design Agreement are attached hereto as Exhibits C, D, E,
F, G and H and made a part hereof by express reference (hereinafter collectively called the
“Collateral™). This Assignment is a grant of a security interest, as defined in the Illinois
Commercia)l Code, in the Collateral by Assignor to Assignee.

1. This Assignment is made for the purpose of securing and shall secure:

(a). ‘_“The payment of the indebtedness (including any extensions or renewals
thereof) evidenced by that certain Amended and Restated Secured Demand Note in the amount
of Three Hundred Fifteen Thousand Five Hundred Ten and 69/100 Dollars ($315,510.69) , (the
“Note”) entered into by Assignor of even date herewith; and

(b).  The paymeni ot all other sums with interest thereon becoming due and
payable to Assignee under the provisiors-of the Loan Agreement and any other instrument
constituting security for or evidencing the Note; and

(c). The performance and dischurge of each and every term, covenant ‘and
condition of Assignor contained in the Loan Agieerirent, the Note, and any other instrument
constituting security for or evidencing the Note.

2. Assignor further covenants and agrees that:

(a). The sole ownership of the Collateral 1s./vested in Assignor or its
stockholder, Victor J. Cypher, Jr., and that Assignor has not performad,-and shall not perform,
any acts or execute any other instruments which might prevent Assignee fiom-fully exercising its
rights under any of the terms, covenants and conditions of this Assignment.

(b). To the best of Assignor’s knowledge, the Collateral is valid and
enforceable in accordance with its terms and has not been altered, modified;. amended,
terminated, canceled, renewed or surrendered nor have any of the material terms and conditions
thereof been waived in any manner whatsoever except as approved in writing by Assignee,
which approval shall not be unreasonably withheld.

(c). The Collateral shall not be materially altered, modified, amended,
surrendered or terminated, nor any material term or condition thereof be waived by Assignor
without the prior written approval of the Assignee, which approval shall not be unreasonably
withheld.
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(d).  To the best of Assignor’s knowledge, there are no defauits now existing
under the Collateral and there exists no state of facts which, with the giving of notice or lapse of
time or both, would constitute a default under any of the Collateral.

(e).  Assignor shall give prompt notice to Assignee of any notice received by it
or of which it becomes aware claiming that a default has occurred under any of the Collateral on |
the part of any party to the agreements constituting the Collateral, together with a complete copy

of any such notice.

(f).  This Assignment is a grant of a security interest under the Illinois
Commercial Code and Assignee shall have all rights afforded to it by said Code in the event of a
default of Assignor hereunder or under any other instrument securing payment of the Note. Ten
(10) business duys shall be deemed “reasonable” time for any action or notice where reasonable
time is required by sxid Code.

(g).  Assignor hereby irrevocably appoints Assignee its true and lawful attorney
with full power of substitutior-and with full power for Assignee in its own name and capacity or
in the name and capacity of Assignor, or each of them, from and after the exercise of its nghts
hereunder, following a default whict continues beyond any applicable notice, grace or cure
period, to demand, collect, receive and give complete acquittances for any and all performances,
payments, authorizations and licenses a-ising under the Collateral, and at Assignee’s discretion
to file any claim or take any other action o7 proceeding and make any settlement of any claims,
either in its own name or in the name of ASsigaor or otherwise, which Assignee may deem
necessary or desirable in order to enforce the performance of parties bound under any of the

" Collateral. Contracting parties under any of the Collateral are hereby expressly authorized and
directed to render all performances due Assignor pursuan? 1o any of the Collateral to Assignee or
such nominee as Assignee may designate in writing delivered to and received by such
contracting parties who are hereby expressly relieved of any and 21l duty, hability or obligation
to Assignor in respect of all performances so done.

(h).  From and after exercise of its rights hereunder, afier a default under the
Loan Agreement which continues beyond any applicable notice, grace or curc-period, Assignee
is hereby vested with full power to use all measures, legal and equitable, deerned by it reasonably
necessary or proper to enforce this Assignment and to obtain the performances assigned
hereunder, including the right of Assignee or its designee to take possession of all or any part of
the Collateral which is in such documentary form as is capable of being possessed. - Assignor
hereby grants full power and authority to Assignee to exercise all rights, privileges and powers
herein granted at any and all times after default of Assignor hereunder upon notice to Assignor
and failure of the Assignor to cure such default within any applicable grace period, if any, set
forth in the Loan Agreement, with full power to take advantage of, use and apply all of the
Collateral in any manner Assignee deems fit. Assignee shall be under no obligation to exercise
or prosecute any of the rights or claims assigned to it hereunder or to perform or carry out any of
the obligations of Assignor under any of the Collateral until such time as Assignee shall have
realized upon the Collateral or any part thereof, and Assignee does not assume any of the
liabilities in connection with or arising or growing out of any covenants and agreements of
Assignor in any of the Collateral until such time as Assignee shall have realized upon the
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Collateral or any part thereof pledged as the security hereunder. It is further understood and
agreed that this Assignment or the exercise by Assignee of any of its rights or remedies
hereunder shall not operate to place responsibility for the control, care, management or repair of
the construction on the Premises, or parts thereof, upon Assignee, nor shall it operate to make
Assignee liable for the performance of any of the terms and conditions of any of the Collateral
until such time as Assignee shall have realized upon the collateral or any part thereof pledged as
the security hereunder.

(i). = Waiver of or acquiescence by Assignee in any default by Assignor, or
failure of Assignee to insist upon strict performance by Assignor of any covenants, conditions or
agreements ir this Assignment, shall not constitute a waiver of any subsequent or other default or
failure, whethicr similar or dissimilar,

() ) The rights and remedies of Assignee under this Assignment are
cumulative and are ‘net.in lieu of, but are in addition to any other rights or remedies which
Assignee shall have undsr the Loan Agreement, the Note, or at law or in equity.

(k).  If any et of this Agreement, or the application thereof to any person or
circumstances, shall, to any exteni be invalid or unenforceable, the remainder of this
Assignment, or the application of supii term to persons or circumstances other than those as to
which it is invalid or unenforceable, 'shal! not be affected thereby, and each term of this
Agreement shall be valid and enforceable (0 the fullest extent permitted by law.

(.  Any notice, demand or (other communication required or permitted
hereunder shall be in writing and shall be deemed to kave been given (a) if and when personally
delivered, (b) upon receipt if sent by facsimile, or a naticnally recognized overnight courier, or
by United States registered or certified mail, postage prepxid, or upon refusal to accept delivery
if sent by a method set forth in (b), and addressed to a party at i.s address set forth below or to
such other address the party to receive such notice may have désignated to all other parties by
notice in accordance herewith:

. Hto Assignee: Arko Investments, Inc.
155 N. Harbor Drive, Unit 1202
Chicago, IL 60601
Attention: Allan Koretz
Fax No.: 312-540-1584

with a copy to: Bob Koretz
' 405 Catbird Lane
Deerfield, IL 60015
Attention: Bob Koretz

If to Assignor: ViCor Development, Inc.
' 400 North State Street, Suite 460
Chicago, Illinois 60610
Attention: Victor J. Cypher, Jr.
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Fax No.: (312) 755-5299

with a copy to: . Levin & Associates, Ltd.
211 Waukegan Road, Suite 300
Northfield, Illinois 60093
Attention: Jay Levin
Fax No.: (847) 441-9583

Except as otherwise specifically required herein, no notice of the exercise of any right or option
granted to Lender herein is required to be given.

(m). The terms “Assignor” and “Assignee” shall be construed to include the
heirs, personal rcpresentatives, successors and assigns thereof. The gender and number used in
this Assignment ?i¢)used as a reference term only and shall apply with the same effect whether
the parties are of thc.‘nasculine or feminine gender, corporate or other form, and the singular
shall Itkewise include the plural.

(n).  This Callatcral Assignment may not be amended, modified or changed nor
shall any waiver of any provisions nereof be effective, except only by an instrument in writing
and signed by the party againsi-yiiom enforcement of any waiver, amendment, change,
modification or discharge is sought.

SIGNATURE PAGE FOLLOWS
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IN WITNESS WHEREOF, Assignor has caused this Assignment to be signed and
sealed as of the date first above written.

VICOR DEVELOPMENT, INC,
an Illings corpgration

By: '
Name: Victon J .bCypher,\ Jr.
Its: President

“--u
Yictor J. C)j)h Ir.
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EXHIBIT A

CLARENDON LEGAL DESCRIPTION
PARCEL 1:

LOTS 1, 2, 3, 4, 5, THE WEST 10 FEET OF LOT 7, AND LOT 8 IN JOSEPH A.W. REE’S
SUBDIVISION OF THE SOUTH 10 RODS OF THE NORTH 40 RODS OF THE EAST Y% OF
THE NORTHEAST % OF SECTION 17, TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 2:

LOT 1 AND 71FE EAST 30 FEET OF LOT 2 IN HORACE AND GOODRICH’S
SUBDIVISION OF (iiE SOUTH 10 RODS OF THE NORTH 30 RODS OF THE EAST % OF
THE NORTHEAST % QF SECTION 17, TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 3:

LOT 6 IN JOHN N. YOUNG’S SUBDIVISION OF THE SOUTH 5 ACRES OF THE NORTH
25 ACRES OF THE EAST ' OF THE WNORTHEAST % OF SECTION 17, TOWNSHIP 40
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS. '

Commonly known as:
4700 N. Clarendon, Chicago, Illinois

4720 N. Clarendon, Chicago, Illinois
827-831 W. Leland Ave., Chicago, Illinois

PIN NUMBERS:

14-17-206-052-0000
14-17-213-007-0000

WFite servernll accessiDLRATKG InGAMENDED VICOR Colluerd POC = 7 =
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SHERIDAN LEGAL DESCRIPTION

LOTS 2, 3, 4, 5, 6, 7 AND THE NORTH 15 FEET OF LOT 8 IN GEORGE LILL’S
SHERIDAN ROAD ADDITION TO CHICAGO, A SUBDIVISION IN THE SOUTHEAST
QUARTER OF SECTION 8, TOWNSHIP 40 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS, ACCORDING TO THE PLAT
THEREOF RECORDED MAY 2, 1896 AS DOCUMENT NO. 2382327.

Commonly knoya as:

4848 N. Sher/deln Road, Chicago, Tllinois

PIN NUMBERS:
14-08-416-018-0000
14-08-416-019-0000
14-08-416-020-0000
14-08-416-021-0000
14-08-416-022-0000

WFile serveriall access\DLRIATko Inct AMENDED VICCR Collateral DOC - 8 -
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PURCHASE AGREEMENT 2013270 4
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PURCHASE AGREEMENT

THYS PURCHASE AGREEMENT (“Agreement”), dated as of the Agreement Date (as
hereinafter defined), 13 made by and between U.S. TRUST COMPANY OF TEXAS, N.A, as
Mortgage Trustee and Indenture Trustee (“Selfer”) and VICOR DEVELOPMENT, INC., an Illinois
corporation, or its designee or assignee ( “Purchaser").

WHEREAS, on or about June 28, 1998 the City of Chicago, Illinois (the “Issuer™) and
U.S. Trust Company of Texas, N.A. as indenture trustes entered into that certain Indenture of
Trust and. Security Agreement dated as of July 1, 1998 (the “Indenture "), pursuant 10 which,
among uthec things, the Issuer issued those certain City of Chicago, IMlinois Heelth Facilities
Revenue Bords, (Heritage Care of Chicago, Inc.) 1998 Series A Tax-Exempt and 1998 Series B
Taxable Bonds ‘th: “Bonds™).

WHEREAS, coriemporaneously with the issuance of the Bonds, the Issuer and Heritage
Care of Chicago, Inc. {"'Heritage”) entered into that certain Loan and Security Agreement dated
as of July 1, 1998 (the "Lordgreement”™), pursuant to which, among other things, the Issuer
loaned the proceeds of the Bonds o Heritage.

WHEREAS, in order to evideise its indebtedness under the Loan Agreement, Heritage
executed and delivered to the Issuer certeiz promissory notes payable to the order of the Issuer in
monthly installments as set forth therein (collectivaly, the “Notes™).

WHEREAS, under the Indenture, the Issues 2gsigned (without recourse) to U.S. Trust
Company of Texas, N.A. as indenture trustee, among otier things, all of its right, title and interest
in and to the Loan Agreement (including the Joan paymeaty, required thereunder) and the Notes.

WHEREAS, for the purpose, among other things, of seccsivg the payment and performance
of Heritage’s indebtedness to the Issuer, Heritage executed and delivered to U.S. Trust Company
of Texas, N.A. as mortgage trustee that certain Deed of Trust, Assigiment of Leases and Rents
and Security Agreement dated as of July 1, 1998 (the “Mortgage™).

WHEREAS, certain defaults occurred under the Indenture and the Wuirtsage and on'
June 27, 2000 U.S. Trust Company of Texas, N.A. as indenture trustee and nicitzoge trustee
filed, in the Circuit Court of Cook County, Illinois, Chancery Division (the “Foreclosir= Court™)
as case number 00 CH 09503, a complant for foreclosure (the “Foreclosure Proceeding”) of the
Mortgage and the property described in the Mortgage, all as more fully described in the complaint
for foreclosure.

WHEREAS, on October 23, 2000 by order of the Foreclosure Court, Roland K. Weber was
appointed as receiver (the “Receiver”) for certain of the real and personal property subject to the
Foreclosure Proceeding, 2ll as more fully described in the order of appointment.

Execution Contract 5.23.01
1a97940-FHT+5/23/01
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WHEREAS, subject to the terms and conditions set forth herein, Purchaser wishes to
purchase the Property (as hereinafter defined) which is not now actually owned of record by
Seller but is subject to the Foreclosure Proceeding,

#6/97/2001 14:18

NOw THEREFORE, for good and valuable consideration the receipt and sufficiency of
which are hereby acknowledged, Purchaser and Seller agree as follows:

1. Sale of Property. Purchaser acknowledges that (i) the following described and
defined Property is subject to the Foreclosure Proceeding, (ii) Seller does not on the date hereof
hold record title to the Property, (iii) Seller has not at any time operated the Property as a
business, (iv) due to the foregoing, Seller’s knowledge of the Property is limited and (v) transfer
of the Piaperty to Purchaser is subject to approval of this Agreement and the transactions
contemplat=d hereby by the Foreclosure Court. Seller agrees to sell to Purchaser through the
pending Foreclosare Proceeding and Purchaser agrees to buy from Seller, the following property:

The fee simple interest in certain real estate located in the City of
Chicago. Siate of Illinois commonly known as 4700 N. Clarendon -
Avenue, 4720) N Clarepndon Avenue, and 827-31 W. Leland
Avenue, all legalls. described on Exhibit A attached hercto
(collectively, the' “Lond”), together with all rights, privileges,
servitudes and appurtenances thereunto belonging or appertaining,
ncluding all right, title aridinterest in which Seller has a mortgage
interest, if any, in and tc tho-streets, alleys and rights-of-way
adjacent to the Land, together with any existing buildings
(the “Improvements”) together ~with all fixtures and personal
property located thereon and us¢d” in connection therewith
(the “Personalty™) including, mechanica! end electrical equipment
and trade fixtures (the Land, Improvetiients and Personalty are
hereinafter collectively referred to as the “Property”).

Except as expressly set forth herein, the sale, transfer and assigrment of the Property shall
be made “As Is” “Where Is” and “With All Faults” and specifically a1d expressly WYTHOUT
ANY WARRANTIES, REPRESENTATIONS OR GUARANTEES EITHER EXPRESS OR IMPLIED, OF
ANY KIND, NATURE OR TYPE WHATSOEVER FROM OR ON BEHALF OF SELLER Buyer will
make such examinations, reviews and investigations as it deetns appropriate in makiny its decision
to purchase the Property. Buyer acknowledges that after the Closing (as hereinafter defined), the
sale of the Property by Seller to Buyer is irrevocable, and that Buyer shall have nc¢ recourse
whatsoever to Seller. Except as otherwise specifically set forth herein Seller makes no oraf or
written representations, warranties, promises or guarantees inchiding, without limitation, with
respect to:

(a) title or ownership to or of the Property or any portion or part thereof
including any matenials, fixtures or furnishings located therein or thereon;

(b} compliance with any environmental protection, pollution or land use laws,
including but not limited to, those pertaining to the use, handling, generating, treating,
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storing or disposing of any hazardous waste, hazardous substance, petroleum product,
storage tank or other container or retaner therefor, asbestos or any other substance
controlled or otherwise governed by applicable laws;

(c) the zoning applicable to the Property,
(d)  any restrictions on the use of the Property; and

(¢) any pending, existing or projected approvals, commitments or guarantees
concerning or relating to, or rights of or from or claims against or relating to, anmy
governmental or quasi-environmental entity regarding, assurances of assistance,
corapliance with programs or benefits, real estate taxes or increases therein or changes
thercen, tax reductions or benefits, ability to meet, comport with or comply with assistance
progrrms Or programs creating tax benefits for owners or tax reductions or credits for, in
favor of or benefiting the owner of the Property or any part thereof.

Throughout this Agreeinnt, (i) the terms “Closing” and “Closing Date” shall have the meaning
ascribed to such terms-in paragraph 7 hereof and (ii) the term “Notice of Intent to Cluse™ shall
mean a written notice given by Turchaser to Seller or by Seller to Purchaser of that parties waiver
or fulfillment of its contingencies and indicating its intent to proceed to Closing, by facsimile or
personal delivery given in accordancs with paragraph 17 hereof, which notice may not be given
prior to the forty-sixth (46th) calendar oy after the Agreement Date and which notice shall be
effective upon receipt.

2. Purchase Price. Purchaser shall pzy to Seller, as consideration for the purchase of
the Property, the sum of Five Million Five /drundred Thousand and No/ 100 Dollars
($5,500,000.00), allocated as follows:

Personalty: § 962,500.00
Land and Improvements: $4,537,500.00

Said Purchase Price shall be payabie as follows:

$50,000.00 Eamest Money, in the form of either cash, cashier 5 theck or wire
transfer of immediately available funds, which shal' b= paid by
Purchaser to the Title Company (as hereinafter defined) o icter than
five (5) business days after the date on which Purchaser has received a
fully executed original counterpart of this Agreement from Seller (the
“Agreement Date”); and

$50,000.00 Eamest Money, in the form of either cash, cashier’s check or wire
transfer of mmmediately available funds, which shall be paid by the
Purchaser to the Title Company on or before the earlier of (a) the date
Purchaser delivers to Seller its Notice of Intent to Close or (b) thirty

-3
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to Close.

$5,400,000.00 At Closing, excluding the Earnest Money, in the form of either cash,
cashier’s check or wire transfer of immediately available funds, adjusted
to reflect prorations and other adjustments provided for herein.

The aforesaid Eamest Money shall be deposited in a strict joint order escrow with Chicago Title
Insurance Company (the “Title Company™) in accordance with the provisions of this paragraph
and, at Purchaser’s option, Purchaser shall direct the Title Company to invest said Earnest Money
in an interest bearing account. All interest earned on said deposit shall be credited to Purchaser
upan the Closing of this transaction. In the event of a default by Purchaser, the deposit and all
interest earned on the aforesaid deposit shall be paid to Sefler in accordance with paragraph 13
hereof. Ir-the event of a defauit by Seller causing a termination of this Agreement under the
provisions v paragraph 12 hereof, the deposit and all interest shall be payable to Purchaser. The
cost of said escrow shall be borne equally by Purchaser and Seller.

3. Conditicrs Precedent to Closing. (a) Purchaser shall have a period (the “General
Contingency Period™) equal to the greater of (a) seventy-five (75) calendar days after the
Agreement Date or (b) imrty-(30) calendar days after whichever occurs first of (x) Seller delivers
to Purchaser or (y) Purchassr aéiivers to Seller its Notice of Intent to Close, to satisfy itself, in
Purchaser’s sole and absolute disciction, that the Property is suitable for Purchaser and its
intended use, including but not linite< +o the environmental condition of the Property, zoning and
such other matters as Purchaser sha’i deem appropriate in its sole and absolute discretion.
Notwithstanding the foregoing, Purchase: siiall have a period of one hundred twenty (120) days
after the Agreement Date to satisfy itself, i Purchaser’s sole and absolute discretion that the
Property can be used as a dialysts center, medicui nffice center and long-term care facility under
the current zoning ordinance in effect (“Zoning Coretingency Period”). The General Contingency
Period and the Zoning Contingency Period are herdzafter collectively referred to as the
“Contingency Period.” This Agreement, and Closiug hereunder, shall be and hereby is,
conditioned upon the Property being satisfactory to Purchaser as aforesaid.

(b) Until the expiration of the Contingency Period, Purchas¢r and Purchaser’s officers,
employees, agents, attorneys, accountants, architects and engineers shall have access to the
Property and any books and records relating to the Property in Seller's possession or control
without charge and at all reasonable times, upon reasonable notice, for the puipose of making
such inspections, tests and verifications as they shall deem reasonably necessziy. Seller shall
provide to Purchaser, within five (5) busmess days of the Agreement Date, copies ot all leases,
contracts, building plans and specifications showing the current interior layout of the building,
mcluding partitions and built-in cabinetry, the most recent title reports, any surveys,
environmental reports and engineering reports in Seller’s possession or control. Seller shall
provide to Purchaser, within five (5) business days of Purchaser’s request therefor, any documents
in its possession or control reasonably requested by Purchaser to enable Purchaser to conduct a
satisfactory investigation of the Property with respect to the Conditions Precedent. Purchaser
shall pay all costs and expenses of such investigation and testing and hereby indemnifies and holds
Seller and the Property harmless from all costs and liabilities (including court costs and reasonable
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attorney’s fees) relating to Purchaser’s activities. Purchaser shall promptly return the Property to
substantiaily the same condition as existed prior to such entry. Purchaser shall order any Phase I
environment repotts it deems necessary.

(c) In the event that Purchaser has determined, in its sole and absolute discretion, that
the Property is unsatisfactory for any reason, Purchaser, upon written notice to Seller, given on or
before the expiration of the General Contingency Period, may elect to terminate this Agreement
and thereupon the Earnest Money shall be retumed to Purchaser and this Agreement shall be null
and void without any further liability by or to either party hereto. In the event that Purchaser has
determined, in its sole and absolute discretion, that the Property cannot be used as a dialysis
center, medical office center and long-term care facility under the current zoning ordinance in
effect, upon written notice to Seller, given on or before the expiration of the Zoning Contingency
Period, may ¢lact to terminate this Agreement and thereupon the Eamest Money shall be returned
to Purchaser 2z this Agreement shall be mull and void without any further liability by or to either

party hereto.

. (d) At any tume-after forty-five (45} calendar days after the Agreement Date either -
Purchaser or Seller may deuver to the other a Notice of Intent to Close. In the event Purchaser
elects to terminate this Agrecment after the date Purchaser delivers its Notice of Intent to Close
but prior to the expiration of the Contingency Period, and provided that Seiler has, on the
effective date of termination, eithel filfilled or waived all of its contingencies and is ready and
able to proceed to Close, $50,000 of tlie”Earnest Money, plus earned interest thereon, shall be
paid to Seller, and $50,000 of the Eame:it Msney, plus eamed interest thereon, shall be paid to
Purchaser. In the event Purchaser elects to terminate this Agreement after the expiration of the
Contingency Period, and provided that Seller hss, on the effective date of termination, either
fulfilled or waived all of its contingencies and is 1¢a2y, and able to proceed to Close, all of the
Earnest Money, plus the interest eamed thereon, sheil’0> paid to Seller. Notwithstanding the
foregoing, if Purchaser terminates this Agreement for any of the following reasons, regardless of
timing, it shall be entitled to the retum of all Eamest Moncy, phis earned interest thereon: (i)
failure of Seller ta cure all Defects (as defined herein) prior to the tnd of the General Contingency
Period (and such Defects are not waived) in accordance with paragrash 4 hereof: (ii) inability to
uge the Property as a dialysis center, medical office center and long-ierri care facility under the
current zoning ordinance in effect for the Land; (i) failure of Seller to cuie 9=y default under this
Agreement. In the event that Purchaser has failed to timely notify Seller of-its election to
terminate this Agreement prior to the expiration of the General Contingency Pened or the Zoning
Comtingency Period, as the case may be, this Agreement shall remain in full force ang sffect. In
the event Purchaser elects to terminate this Agreement pursuant to the provisicas hereof
Purchaser shall, within ten (10} business days of sending its termination notice to Seller, provide
Seller with copies of all studies and reports obtained by Purchaser with regard to the Property
during or after the Contingency Pertod.

(e) Seller’s obligation to Close hereunder is conditioned upon the entry of a final non-
appealable order (in form and substance satisfactory to Seller and Purchaser) of the Foreclosure
Court approving this Agreement and the transactions contemplated hereby (the order hereinafter
referred to as the “Approval Order”, and the contingency based on the receipt of the Approval
Order hereinafter referred to as the “Approval Contingency™) after providing notice to holders of
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the Bonds. In addition, Seller shall publish in a local newspaper of general circulation, a notice of
the date on which the hearing for the Approval Order will be held, which notice shall include,
among other things, a notification that any Alternative Offer (as defined in paragraph 23) must be
received not later than five (5) days prior to the date of the Apptoval Order hearing. Seller will
file a motion for approval of the Approval Order no later than thuty (30) days after the
Agreement Date, and shall set the hearing date for the motion on a date not later than twenty-
eight (28) days after the date on which said motion is filed.

(f) Purchaser’s obfigation to Close hereunder is conditioned upon Purchaser receiving
the survey described in paragraph 4 below and receiving a current commitment letter or binder
issued by the Title Company, wheremn the Title Company shall commit to issue to Purchaser an
owner’s ttic insurance policy, 1992 ALTA Policy Form (with deletion of creditor’s rights) in the
amount of ths Purchase Price with all Standard and General Exceptions deleted and endorsed
over 30 as to aford ful] “extended form coverage,” subject only to the Permitted Exceptions (as
hereinafter defined) tozether with survey, ALTA Restriction Endorsement No. 1 (if applicable),
access, contiguity (if arpiicable), encroachment (if applicable), zoning 3.1 {with parking), and tax
parcel identification endorsements, and such other endorsements as Purchaser may reasongbly -
require (the “Zitle Policy”), to3ther with copies of all documents of record and a real estate tax
search for general real estate iaxss and any special assessments. Seller shall order the
commitment within ten (10) busizess days after the Agreement Date. As a condition of the
Closing, the commitment shall be late( dated to cover the Closing and the recording of the Deed
(as hereinafter defined), and the Title Conzany shall deliver the Title Policy, or a marked up ttle
commitment, to Purchaser, concurrently wath the Closing. Seller shall pay for all Title Policy
insurance charges and premiums and one-half ihecost of the escrows provided in this Agreement.
Purchaser shall pay the cost of any loan title pohcy and one-half the cost of the escrows provided
in this Agreement. Within fourteen (14) business days a'ler receipt of the commitment, Purchaser
and Seller shall agree in writing on those exceptions sutje<t 1o which Purchaser shall take title to
the Property (the “Permitted Exceptions”), and a schedule of (nvse Permitted Exceptions shall be
included in this Agreement as Exhibit B. In the event the Purcaser and Seller are unable to agree
as to the Permitted Exceptions within the period set forth herein thiz Agreement shall terminate
unless extended by Purchaser and Seller in writing, and Sefler shal].<zceive a full refund of the
Earnest Money deposited by it plus any interest earned thereon.

4. Survey. Purchaser’s obligation to Close hereunder is conditioned vpnn receipt of a
current as-built ALTA/ACSM survey (the “Survey™) of the Property prepared by s registered
land surveyor or engineer, licensed in the State of Illinois, prepared in accordazcs with the
Minimum Standard Detail Requirements of a Class A Land Title Survey jointly established by the
American Land Title Association and the American Congress on Surveying and Mapping,
certified to the Title Company, Purchaser, and any one lender to Purchaser of which Seller shall
be notified. Purchaser shall order such Survey within ten (10) business days after the Agreement
Date and Seller shall bear the expense of the Survey. The Survey shall depict and include,
without limiting the foregoing: the present location of all improvements or structures on the Land,
inchuding all encroachments of any part thereof onto adjoining land and all encroachments of any
part of adjoining improvements onto the Land; parking spaces (by location and number), building
lines and all easements whether recorded or visible (and, if recorded, by specific reference to
recorded document numbers); access to public roads or ways; all underground and above ground
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utilities servicing the Property, and identification of each Permitted Exception capable of being
geographically located, by locating the same on the Survey with reference to recording
information. The Survey must be sufficient to cause the Title Company to delete the standard
printed survey exception and to issue the Title Policy free from any survey objections or
exceptions whatsoever, other than the Permitted Exceptions. Within fourteen (14) business days
of receipt of the Survey, Purchaser and Seller shall agree in writing on those Survey exceptions
subject to which Purchaser shall take title to the Property, which exceptions shall be included in
Exhibit B. Tn the event the Purchaser and the Seller are unable to agree to the Survey exceptions
within the period set forth herein, this Agreement shall terminate unless extended by the Purchaser
and Seller in writing and Seller shall recetve a full refund of its Earnest Money plus interest earned
. thereon.

The icems described in the foregoing paragraphs 3(e) and 4 are collectively referred to as
“Title Eviderr.” If the Title Evidence discloses, with respect to the Survey, conditions which
might, in Purchase:"s sole judgmcnt adversely affect the Property or, with respect to the Title
Commitment, deficie:icics in endorsements or matters other than the Permitted Exceptions or,
with respect to the UCC Searches, liens or claims not permitted hereunder (hereinafter -
collectively “Defects”), sairl Defects shall, as a condition of the Closing, be cured and removed by
Seller to Purcheser’s satisfaction from the Title Evidence disclosing the Defect(s). Purchaser shall
advise Seller of all such Defects within thirty (30) calendar days of the receipt of the commitment
from the Title Company or the Suivey as appropriate. Purchaser may elect to waive any such
Defect. If on the day the Approval Crief is entered Seller has not cured the Defect (and such
Defect 15 not waived), Purchaser shall have the-rght to terminate its obligations hereunder,

5. Representations, Warranties and Covenants by Seller. Subject to obtaining the
Approval Order, Seller represents, warrants and/or-Covenants to Purchaser (all of which shall be
true as of the Closing Date) as follows:

(a) Seller has the power and authority to enter into and perform this
Agreement and Seller’s Closing Documents (as hereinafte; difined); such documents have
been or will be duly executed and delivered; such execution; dzi nvery and performance by
Seller of such documents does not conflict with or result in & viclation of any judgment,
order, or decree of any court or arbiter to which Seller is a party, such-documents are or
will be valid and binding obligations of Seller, and are enforceable in accorance with their

terms.

(b} Seller has no actual knowledge or information of any fact that would
indicate that the Property has ever been used for the production, storage, deposit or
disposal of hazardous substances or that any such substances, [including asbestos,] have
ever been placed or located upon the Property, except for any substance or substances
which are used by hospitals or medical facilities gencrally. Seller has no actual knowledge
of any improper usage, storage or disposal of hazardous substances.

(c)  Seller has received no notice of any action, liigation, condemnation or
proceeding of any kind pending or, to the best knowledge of Seller, threatened against
Seller or any portion of the Property except the Foreclosure Proceeding. At Closing the
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Foreclosure Proceeding will ¢ither be dismissed or otherwisc resolved such that it does not
appear against title, including but not limited to through the Approval Order.

(d)  Seller has no actual knowledge of any violation of any applicable zoning
laws.

(e)  To the best of Seller’s knowledge, there are no leases or other occupancy
agreements in effect with respect to the Property, which cannot and will not be terminated
effective on or before the Closing Date, or which will not have been foreclosed upon
pursugnt to the Foreclosure Proceeding. :

() During the term of this Agreement, Seller will not enter into any lease,
service contract or other agreement which exceed the projected Closing Date without the
prior_ wiitten consent of Purchaser, which consent shall not be unreasonably withheld or
delayed.

The represeniations and warranties set forth in this paragraph S shall be continuing
through the Closing and shnii expire at Closing.

6.  Representations arnd Warranties hy Purchaser. Purchaser represents and warrants
to Seller that Purchaser is duly incoiporated and is in good standing under the laws of the State of
Blinois; that upon an assignment of this' Agreement to a limited liability company formed by the
principal of ViCor Development, Inc., said limited liability company will be duly organized and in
good standing under the laws of the State cf lllinois; that Purchaser has the requisite power and
authority to enter into this Agreement and Purcheser’s Closing Documents to be signed by it;
such documents have been or will be duly authorized by all uecessary action on the part of
Purchaser and have been or will be duly executed and defivered; that the execution, delivery and
performance by Purchaser of such documents do not'conflict with or result in violation of
Purchaser’s Articles of Incorporation or Bylaws (or, in the c2se of a limited liability company, its
Articles of Organization or Operating Agreement), or any judge:sts, order or decree of any court
or arbiter to which Purchaser is a party, such documents are or will be valid and binding
obligations of Purchaser, enforceable in accordance with their terms.

7. Closing. If this Agreement is not terminated by Purchaser puriuant o paragraph 3,
and the Approval Order is entered by the Foreclosure Court, or, in the alternative, 17 the Approval
Contingency i1s waived or deemed to have been waived, the closing of the purchase and sale
contemplated by this Agreement (the “Closing™) shall occur on the later of (a) thirty (30) days
after the last day of the Contingency Period or (b) thirty-five (35) days afier the entry of the
Approval Order (so long as the Approval Order has become final and non-appealable), or, if
applicable, thirty five (35) days after the date on which the Approval Contingency has been
watved or deemed to have been waived (such later date being referred to as the “Closing Date "),
Purchaser and Seller agree to cooperate with each other in establishing the Closing Date. The
Closing shall take place at the Chicago Loop office of the Title Company or at such other place as
may be agreed to by the parties hereto. In the event that the Approval Order is appealed, the
Closing Date shall be postponed to a date which is thirty five (35} days after the date on which the
Approval Order has become final and non-appeatable.
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8. Seller's Closing Documents. On the Closing Date, Seller shall execute and/or
deliver to Purchaser the following (collectively, “Sefler’s Closing Documents™).

(@) A Special Warranty Deed, Receiver’s Deed or Sheriff’s Deed conveying
the Property to Purchaser, subject only to the Permitted Exceptions (the “Deed”),

(b) A Bill of Sale, Receiver’s Bill of Sale, or Shenff's Bill of Sale for all
Personalty included in the Purchase Price such transfer of Personalty shall be WITHOUT
WARRANTY OF QUALITY, MERCHANTABILITY, FITNESS FOR USE OR OTHERWISE.

(¢) If appropriate, a non-foreign affidavit properly executed by Seller,
contiining such information as is required by IRC Section 1445(b)(2) and its regulations.

Q) If appropriate, an IRPTA Disclosure Statement or, in the alternative and to
the extent zoplicable, an affidavit that the provisions of IRPTA are not applicable.

(¢) Alclosing statement properly executed by Seller. -
(H Al original service contracts, if any, assumed by Purchaser.

(g)  All keys and ‘muster keys in the possession of the Receiver or Seller to all
locks located on the Property.

(h)  Transfer tax declarations.

(i) Approval Order, and any necessary Order or documentation appropriate to
resofve the Foreclosure Proceeding.

()  Such other documents as Seller and Purchaser shall have agreed to after
the date hereof or required by taw or the Title Company:

9. Purchaser’s Closing Documents. On the Closing Date, Purchaser will execute
and/or deliver to Seller the following (collectively, “Purchaser’s Closing Dor=ments”). -

(a)  The balance of the Purchase Price net of prorations and oflier adjustments,
by wire transfer, or by cashier’s check to be received in the Title Company’s tiust account
on or prior to the Closing Date.

(b)  Such other documents as Seller and Purchaser shall have agreed to after
the date hereof. '

{¢) A closing statement properly executed by Purchaser.

(d)  Transfer tax declarations.
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10. Adjustments and Prorations. At Closing, Seller and Purchaser shall make all
adjustments and apportion all expenses with respect to the Property, including, without limitation,
the following:

(a) General real estate taxes and instailments of special assessments due and
payable on or before the Closing Date will be paid by Seller. General real estate taxes and
installments of special assessments due and payable after the Closing Date shall be
prorated by Seller and Purchaser as of the Closing Date based upon a calendar fiscal year.
I the actual amount of such general real estate taxes and installments of special
assessments canpot be determined on the Closing Date, Seller will credit Purchaser an
amount equal 1o 105% of the 2000 real estate taxes, as adjusted to reflect the results of
aiy.~ppeal or challenge. The tax proration shall be final. Seller has appealed and/or
challenzed the real estate taxes and/or assessments for the 1999 tax year and shall be
entitied 15 2ny rebate thereof.

(b) < Seller and Purchaser will each pay one-half (1/2) of any reasonable and
customary closing fee or charge imposed by any closing agent designated by the Title
Company, including apy fze assessed for a New York style closing.

(c) Seller shali pav all state and county transfer taxes regarding the Deed to be
delivered by Seller under this Agreement. Purchaser shall pay all local transfer taxes.

(d)  Seller will pay the cosiof recording any documents necessary to place
record title in the Purchaser. Purchaser will pay the cost of recording all other documents.

(¢)  All other operating costs of < Property, if any, will be allocated between
Sefler and Purchaser as of the Closing Date, s fhat Seller pays that part of such other
operating costs attributable to the period before ine Cl=zing Date, and Purchaser pays that
part of such operating costs attributable to the period from-and after the Closing Date.

() Each of the parties will pay its own attoreys fees, except that the
non-prevailing party enforcing this Agreement or any closiag document will pay the
reasonable attorneys fees and court costs incurred by the prevaiung party to enforce its
rights regarding such default,

11, Possession. Possession of the Property shall be delivered to Purchaser at Closing.

12.  Default by Seller. Tn the event Seller fails to Close this transaction in accordance

with the terms hereof, then Purchaser may either seek specific performance or terminate its

obligations hereunder, in which event all sums paid by Purchaser to the Title Company shall be
refunded to Purchaser without deduction, together with any mterest earned thereon.

13, Default by Purchaser. In the event Purchaser fails to Close this transaction 1n
accordance with the terms hereof, then Seller’s sole and exclusive remedy shall be to retain the
Eamest Money, together with any interest earned thereon, as liquidated damages and not as a
penalty; thereafter, Purchaser shall have no liability to Seller hereunder.
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14. [Reserved).

15.  Condemnation and Casualty. (a) If, prior to the Closing Date, eminent domain
proceedings are commenced or threatened against all or any part of the Land or Improvements,
Seller shall immediately give notice to Purchaser of such fact and at Purchaser’s option (to be
exercised within thirty (30) calendar days after Seller’s notice) this Agreement shall terminate, in
which event neither party will have further obligations under this Agreement and the Earnest
Money, together with any accrued interest, shall be refunded to Purchaser. If Purchaser shall fail
to give such notice, then there shall be no reduction in the Purchase Price, and Seller shall assign
to Purchaser on the Closing Date all of Seller’s right, title and interest in and to any award made
or to be wade in the condempation proceedings. In the event that the final day of said thirty (30)
day period shall ocour after the scheduled Closing Date, the scheduled Closing Date shall be
postponed « ke number of days. Prior to the Closing Date, Seller shall not designate counsel,
appear in, or Otherwise act with respect to the condemnation proceedings without Purchaser’s
prior written conaeut; which shall not be unreasonably withheld, delayed or conditioned.

(b)  G) If prior to Closing, all or any part of the Property incurs any material damage due -
to fire or other casualty, Sélicr will promptly notify Purchaser and Purchaser may, within thirty
(30) calendar days after notice 10 Furchaser, elect in writing 10 terminate this Agreement without
further liability hereunder on the pait of either party except that the Title Company shall return the
Eamest Money and any interest earped thereon to Purchaser. If Purchaser does not elect to
terminate this Agreement, this Agreersent shall remain in full force and effect and, at Closing,
Seller shall assign to Purchaser all of Sel'er’s right, title and interest in and to any insurance
proceeds paid or payable for such damage, provided that Seller provides a credit at Closing to
Purchaser in an amount equal to the amount of Seller’s deductible. In addition, in the event that
Purchaser does not elect to terminate this Agreemen rursuant hereto, Purchaser will be entitled
1o settle the loss with the insurance carriers and to receive the insurance applicable to the loss.
Seller will execute and deliver all necessary proofs of loss‘and assignments of claims and other
documents as reasonably requested by Purchaser. For purpuses of this paragraph, “material”
damage shall mean damage requiring in excess of $200,000.00 to yepar.

(i) If prior to Closing, all or any part of the Property incurs dumage due to fire or other
casualty but such damage is not “material,” this Agreement shall remain i tll force and effect
and at Closing Seller shall assign to Purchaser all of Seller’s right, title and wtéisst in and to any
insurance proceeds paid or payable for such damage, provided that Seller piovidss a credit at
Closing to Purchaser in an amount equal to the amount of Seller's deductible: <In addition,
Purchaser will be entitled to settle the loss with the insurance carriers and to receive the insurance
applicable to the loss. Seller will execute and deliver all necessary proofs of loss and assignments
of claims and other documents as reasonably requested by Purchaser.

16. Rroker’s Commission. Seller and Purchaser represent and warrant to each other that
they have dealt with no brokers, finders or the like in connection with this transaction except for
Shattuck Hammond Partners, a division of PricewaterhouseCoopers Securities, L.L.C.
(“Broker”), and agree to indemuaify each other and to hold each other harmless against all such
claims, damages, costs or expenses. Seller agrees to pay Broker any commission it may be
entitied to in connection with this transaction and shall indemnify and hold Purchaser harmless
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Broker. The provisions of this paragraph 16 shall survive termination of this Agreement.

17.  Notices. Any notice required or permitted to be given by any party upon the other is
given in accordance with this Agreement if delivered personally, mailed by United States certified
mail, return receipt requested, postage prepaid, or if deposited prepaid with a nationally
recognized, reputable overnight courier, properly addressed as follows:

If to Purchaser: ViCor Development, Inc.
400 North State Street, Suite 460
Chicago, IL 60610
Attn; Victor J. Cypher, Jr.
Fax (312) 755-5299

Witha copy to: J. Levin & Associates, Ltd.
211 Waukegan Road, Suite 300
Northfield, IL 60093
Attn: Jay Levin
Fax (847) 441-9586

Ifto Seller: Bill Barber
U.S. Trust Company of Texas, N.A.
2001 Ross Avenue, Suite 2100
2dzs, Texas
Fax (214) 754-1303

With a copy to: Chapman ard Cutler
111 W. Monzge Street
Chicago, IL 60€J%
Attn: Franklin Top, 1d
Fax (312) 701-2361

or by fax at the numbers set forth above with personal confirmation of receipt. Any party may
change its address for the service of notice by giving written notice of such change to the other
party, in any manner above specified, ten (10) days prior 10 the effective dute of such change.

18.  Captions. The paragraph headings or captions appearing in this Ageement are for
convenience only, are not a part of this Agreement and are not to be considered in'interpreting
this Agreement.

19.  Entire Agreement; Modification. This written Agreement constitutes the complete
agreement between the parties and supersedes any prior oral or written agreementis between the
parties regarding the Property. There are no verbal agreements that change this Agreement and
no waiver of any of its terms will be effective unless in writing executed by both parties.

-12 -




gosdarr Lol L%, 10 i LI d D W hwtey AWV

UNOFFICIAL COPY

20132704

20. Binding Effect. This Agreement binds and bepefits the parties and their permitted
successors and assigns.

21, Controlling Law. This Agreement has been made under the laws of the State of
linois, and such laws will control its interpretation.

22.  Severability. The unenforceability or invalidity of any provisions hereof shall not
render any other provision or provisions herein contained unenforceable or invalid.

23, A4dditional Seller Agreements. In the event Seller recetves and accepts an offer (an
“Alternative Qffer”) for the Property after the Agreement Date but prior to the entry of the
Approvat O.der, Purchaser shall be entitled to a single, one time only break-up fee in an amount
equal to oue-52lf (V%) of the amount by which the Alternative Offer is greater than the Purchase
Price hereunder. The break up fee shall be payable within ten (10) days after acceptance of the
Alterpative Offer. i the event that the Approval Order has been entered, Seller shall thereafter
no longer have the figi to entertain or accept an Altemative Offer. Seller shall not accept an
Alternative Offer for +5¢ Property unless it equals or exceeds $6,050,000. Purchaser shall have
the right, to|be exercised wit*in thirty (30) days after receipt of notice from Seller of such
Alternative Offer, to match the purchase price of any Altemnative Offer, but any failure to match
an Alternative Offer shail not be deemed a default under this or termination of this Agreement. In
the event Seller accepts an Altemaiive Offer and Purchaser fails to match the Alternative Offer,
the Earnest Money shall be returned to 1t Purchaser and this Agreement (except for Purchaser’s
rights under this paragraph 23) shall terminare. While this Agreement is in effect, Seller shall not
actively market the Property from and after thz Agreement Date until the date this Agreement
terminates. Notwithstanding the foregoing, no tieak-up fee shall be payable in the event that
Purchaser has materially breached its obligations under this Agreement, nor shall it be payable if
Purchaser elects to terminate this Agreement.

24, Assignment. Prios to or at Closing, Purchaser siell liave the right to assign its rights
and obligations under this Agreement to a bona fide limited licbijtv company (except for any
obligations arising from damage or destruction caused in Purchasers “Gvestigation) to be formed
by Purchaser for the purpose of purchasing the Property and taking titlé thereto and upon such
assigriment the limited Jiability company shall be considered to be the “Purcliaser” hereunder and
thereafter ViCor Development, Joc., shall have no further liability hereunder.

25.  Counterparts. This Agreement may be executed in any number of counterparts, each
of which shall be considered a complete original.

(SIGNATURE PAGE FOLLOWS)

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement the day and
year accompanying said signature.

-13 -
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Seller: Purchaser’
us. TRUST COWANY OF TEXAS, N.A, VICORDEVELOPMENT, mC,
golely in 18 capacity 3% Mortgagst Trustee an Tinols corporation
and Indenture Trustec 3% aforesaid

—

BY
printed Naze.

Ity 3 I

Dated: M2y _—— 2201 Dated: May 23 2001

S14-
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IN WITNESS WHEREOF, the parties hereto have duly execﬁted this Agreement the day and

year accompanying said signature.
Seller:

U.S. TRUST COMPANY OF TEXAS, N.A.,
Solely in its capacity as Mortgage Trustee
and Indenture Trustee as afopgsaid

By: /%
Printed Name: Ri.L BARBER

Its: VICE PRESIDENT

Dated: May ____, 20x))

Purchaser:

VICOR DEVELOPMENT, INC.,
an Illinois corporation

By:
Printed Name: Victor J. Cypher, Jr.
Its: President

Dated: May ___, 2001

-14-
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EXHTBIT A
LEGAL DESCRIPTION

PARCEL 1:
Lots 1,23, 4, 5, the West 10 teet of lot 7, and lot 8 in Joseph A.W. Ree’s subdivision of the

South 10 rods of the North 40 rods of the East 1/2 of the Northeast 1/4 of Section 17, Township
40 North, Raoge 14 East of the Third Principal Meridian, in Cook County, Hlinois.

PARCEL 2.
Lot 1 and the 72ast 30 feet of lot 2 in Horace and Goodrich’s subdivision of the South 10 rods of

the North 30 rod: cfthe East 1/2 of the Northeast 1/4 of Section 17, Township 40 North, Range
14 East of the Third Prisicipal Megidian, in Cook County, Ilinois.

PARCEL 3:

Lot 6 in John N. Young’s subdivision/of the South 5 acres of the North 25 acres of the East 1/2 of
the Northeast 1/4 of Section 17, Towpznip 40 North, Range 14 East of the Third Principal
Meridian, in Cook County, Illinois. A
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EXHTBIT B

PERMITTED EXCEPTIONS

1. Taxes not yet due and payable.
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SECURED PROMISSORY NOTE

$850,000 (U.S.) August 01, 2001

FOR VALUE RECEIVED, ALEXA PARTNERSHIP, L.L.C., an Illinois limited liability
company (“Borrower”) promises to pay, in lawful money of the United States of America, to
the order of VICTOR J. CYPHER, JR., an individual (“Lender”) at 400 North State Street, Suite
460, Chicago, Illinois 60610, or at such other place as Lender may designate in writing from
time to time, the principal sum of Eight Hundred Fifty Thousand Dollars (U .S.) ($850,000.00),
together with interest at the Interest Rate (as hereinafter defined) payable at the rates and in the
manner provided below. '

L. Inteses. Rate. Prior to maturity or default, the principal balance remaining from
time to time unpaid hecennder shall bear interest at a rate (the “Interest Rate”) equal to the
Prime Rate (as defined hereinafter) plus one percent (1%) calculated daily on the basis of a 360-
day year for each day any part of the principal balance shall remain outstanding. As used herein,
the “Prime Rate” means the rat¢ 0t interest announced by Bank of America as its prime rate (or
equivalent rate of interest). If Bark of America ceases to announce a “Prime Rate,” then the
Prime Rate herein shall be determined oy reference to the “prime rate” announced by any other
national bank selected by Lender. “Prim Pate” shall not imply that such rate is a preferred rate
or one which is offered by Lender to its most credit-worthy customers.

2, Debt Service. No monthly installments of principal or interest are payable
hereunder. A final payment of all principal, interest 204 other amounts unpaid hereunder shall
be due and payable in full on December 1, 2002 (the “Maturity Date”), if not sooner paid.

3. Prepayment. This Note may be prepaid in whole or ia part without penalty.

4, Application of Payments. Any payments received fron Borrower shall be
credited against the sums due hereunder in the following order of priority: (i) ivterest; and (1)
principal.

5. Security. This Note is secured by a lien pursuant to a Mortgage, Szcurity
Agreement, Financing Statement and Fixture Filing to be filed on the Property.

6. Default.

(@)  Events of Default. The occurrence of any one or more of the following
shall be an “Event of Default” under this Note:

(1)  The failure to make any payment of principal, interest, or other
sums due under this Note or the Mortgage, or any other document or instrument
executed in connection with this Note, within five (5) days after notice from
Lender that same is past due; or
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(b)  Remedies. If there is an Event of Default, then in addition to any other
rights or remedies available to Lender, Lender may declare the entire principal balance
under this Note together with all accrued and unpaid interest immediately due and

payable,

()  Default Rate. If payments of interest, fees or principal under this Note
shall remain overdue and unpaid after the expiration of any applicable payment period,
Lender shall be entitled to damages for the detriment caused thereby, and interest shall
thereafter accrue on the principal amount at the rate of three percent (3%) per month
compoz:ided annually (the "Default Rate") until such amounts are paid. On the
occurreiics of an Event of Default, Lender shall be entitled to damages for the detriment
caused therzov and Borrower, without notice or demand by Lender, shall thereafter pay
interest at the [Jef>ult Rate until the Event of Default is cured. Borrower recognizes that
its default in makig payments when due as provided herein, or otherwise causing an
Event of Default to occnr hereunder, will require Lender to incur additional expense in
servicing the Loan and 195§ to Lender of the use of the money due and that damages
caused thereby would be extremely difficult and impractical to ascertain. Borrower
agrees that the accrual of interssi at the Default Rate is a reasonable estimate of the
damage to Lender in the event of lute payment and that the accrual of interest at the
Default Rate following any other defanit is reasonable estimate of the damage to Lender
in the event of such other default. Noting in this paragraph shall be construed as an
obligation on the part of Lender to accept, at 2py time, less than the full amount then due
hereunder, or as a waiver or limitation of Lender's <ight to compel prompt performance.

7. Due on Sale or Encumbrance. In the eveat tha: Borrower, without the prior
written consent of Lender (which consent may not be unreasoriably withheld, delayed or
conditioned) shall sell, convey, assign, transfer, alienate or otherwise dispose of or be divested of

encumbered, the Property or any part thereof or any interest therein in 41y manner or way,
whether voluntary or involuntary, then the entire balance of the Note, shall become immediately
due and payable at the option of Lender. Consent to one such transfer by Lender sliall not be
deemed a waiver of the right to require such consent to further or future transfers.

8. Collection Expenses. If any party to this Agreement commences litigation for the
interpretation, enforcement, termination, cancellation or rescission of this Agreement, or for
damages for the breach of this Agreement, the prevailing party in such actions shall be entitled to
its reasonable attorney's fees and court and other costs incurred, to be paid by the losing party as
fixed by the court or in a separate action brought for that purpose.

9. Usury Savings Clause. Notwithstanding any provision herein, the total liability

for payments in the nature of interest shall not exceed the applicable limits imposed by any
applicable state or federal interest rate laws. If any payments in the nature of interest, additional
interest, or other charges made hereunder are held to be in excess of the applicable limits
imposed by any applicable state or federal laws, it is agreed that any such amount held to be in
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excess shall be considered payment of principal and the indebtedness evidenced thereby shali be
reduced by such amount, or if such excessive interest exceeds the unpaid principal balance of
this Note, such excess shall be refunded to Borrower. All sums paid pursuant to this Note, to the
extent permitted by applicable law, shall be amortized, prorated, allocated and spread throughout
the full term of this Note until payment in full so that the actual rate of interest is uniform
throughout the actual term of this Note or does not exceed the maximum lawful rate throughout
the entire term of this Note as appropriate.

10. Borrower's Waivers.

(@)  Borrower hereby waives diligence, demand, presentment for payment,
protest 2nd notice of protest, and specifically consents to and waives notice of any
renewals o7 extensions of this Note, whether made to or in favor of Borrower or any
person or persons.  Borrower expressly waives all right to the benefit of any statute of
limitations and 4ny moratorfum, reinstatement, marshaling, forbearance, extension,
redemption, or appriisement now or hereafter provided by the Constitution or the laws of
the United States or of aniy state thereof, as a defense to any demand against Borrower, to
the fullest extent permitted by law.

(b)  Borrower hereby rvaives any right to trial by jury with respect to any
action or proceeding brought by Beirower, Lender or any other person relating to (i) the
indebtedness evidenced by this Note, or (i) the Loan Agreement, or (iii) any of the Loan
Documents. Borrower hereby agrees that this Note constitutes a written consent to
waiver of trial by jury.

1. Lender's Rights; No Waiver by Lender. < The rights, powers and remedies of
Lender under this Note shall be in addition to all rights, powers and remedies given to Lender
under the Loan Agreement, the Loan Documents, and any other agrsement or document securing
or evidencing the indebtedness evidenced hereby or by virtue of apv statute or rule of law,
including, without limitation, the Nevada Uniform Commercial Code.~All such rights, powers
and remedies shall be cumulative and may be exercised successively or concurrently in Lender's
sole discretion without impairing Lender's security interest, rights or availabie rzmedies. Any
forbearance, failure or delay by Lender in exercising any right, power or rerae”y. shall not
preclude further exercise thereof, and every right, power or remedy of Lender shali cuntinue in
full force and effect until such right, power or remedy is specifically waived in 4 vriting
executed by Lender. Borrower waives any right to require the Mortgagee (as defined in the
Mortgage) to proceed against any person or to pursue any remedy in Lender’s power.

12. Goveming Law. This Note shall be construed, enforced and otherwise governed
by the laws of the State of llinois, irrespective of the application of any conflicts of laws rules.

13.  Binding Effect. This Note shall bind the successors and assigns of Borrower and
all endorsers hereto and shall inure to the benefit of Lender, and Lender's successors and assigns.
This Note may not be modified except by written agreement signed by both Lender and
Borrower.
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14, Time. Time is of the essence with respect to each and every term and provision
of this Note.

15.  Notices. Any notice, demand or other communication required or permitted
hereunder shall be in writing and shall be deemed to have been given upon delivery or refusal to
accept delivery if sent via (i) personal delivery, (ii) United States registered or certified mail,
postage prepaid, or (iii) via nationally recognized ovemnight courier service, and addressed to a
party at its address set forth below or to such other address the party to receive such notice may
have designated to all other parties by notice in accordance herewith:

If to Lender; Victor J. Cypher, Jr.
c/o ViCor Development, Inc.
400 North State Street, Suite 460
Chicago, Illinois 60610

If to Borrower: Alexa Partnership, L.L.C.
c/o ViCor Development, Inc.
400 North State Street, Suite 460
Clicago, Illinois 60610
Adention: Victor J. Cypher, Jr.

BORROWER: ALEXA PARTNERSHIP, L.L.C., an Illinois limited liability

company A f
By: “F Z/

Victor J. Cydhe , Jr.,4is M2zhging Member
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RECORDING REQUESTED BY <0132704
AND WHEN RECORDED MAIL
TO!

Y. Levin & Associates, Ltd.
211 Waukegan Road, Suite 300
Northfield, IL 60093

(The Above Space for Recorder's Use Only)

MORTGAGE WITH
ASSIGNMENT OF RENTS, SECURITY AGREEMENT
AND FIXTURE FILING

This MORTSAGE WITH ASSIGNMENT OF RENTS, SECURITY AGREEMENT
AND FIXTURE FILING (th's “Mortgage™) is executed as of this 1st day of August, 2001 by
ALEXA PARTNERSHIP, v.L.C . an Illinois limited Uability company (“Mortgagor™),
having offices at 400 North Stite Street, Chicago, IL 60610 for the benefit of VICTOR J.
CYPHER, JR., an individual (*vlortgagee”), having offices at 400 North State Street,
Chicago, IL 60610.

WITNESSEIY:

Mortgagor HEREBY IRREVOCABLY ANC ADSOLUTELY DOES BY THESE
PRESENTS GRANT, MORTGAGE, CONVEY, TRAMSTZFR, ASSIGN, BARGAIN AND
SELL TO Mortgagee, its successor and assigns, with all stati:ory rights under the laws of the
State of Illinois, all of Mortgagor's right, title and interest now owmed or hereafter acquired in
and to the following property, together with the Personal Property (2 d<fined in Section 9.1), all
of which is collectively defined as the "Property™: (a) that certain ral property (the "Land")
located in the County of Cook, State of Illincis, and more particularly/described in attached
Exhibit "A;" (b) all Improvements (as hereinafter defined); (c) all appurtenarices and easements
of the Land and all rights and privileges thereof, including all minerals, oif, gas and other
hydrocarbon substances thereon or therein, air rights, water rights and development rigits, and
any land lying in the streets, roads or avenues adjoining the Land or any part theie~f, (3} all
Fixtures (as hereinafter defined), whether now or hereafter installed, bcing hereby declaters 10 be
for all purposes of this Mortgage, a part of the Land; and (e) the rents, issues and profits ol o

from the foregoing.

TO HAVE.AND TO HOLD the Property and all parts thereof with all rights, privileges
and appurtenances thereunto belonging, and all rents, issues and profits therefrom, unto
Mortgagee, its successors and assigns, forever, for the uses and purposes herein expressed. THIS
MORTGAGE IS GIVEN FOR THE PURPOSE OF SECURING, in such order of priority as
Mortgagee may determine: (a) payment of the Indebtedness (as hereinafter defined); and (b)
payment (with interest as provided) and performance by Mortgager of the Obligations (as
hereinafter defined), At no time shall the principal amount of the Indebtedness, not including
sums advanced in accordance herewith to protect the security of this Mortgage, exceed two
hundred percent (200%) of the aggregate original principal amount of the Note.

NGEDOCS:98838.0013:634720.2




0132704

UNOFFICIAL COPY

ARTICLE 1: DEFINITIONS

Certain Defined Terms: As used in this Mortgage the following terms shall have the following
meanings; other terms are defined where they appear in this Mortgage:

Event of Default: As defined in Paragraph 6.1 hereof.

Fixtures: All fixtures located upen or within the Improvements or now or hereafter installed in,
or used in connection with any of the Improvements, including without limitation appliances,
pipes, plumbing, heating, ventilating, air conditioning and air cooling equipment, whether or not
permanently affixed to the Land or the Improvements.

Impositions: All real estate and personal property and other taxes and assessments, water and
sewer rates and charges levied or assessed upon or with respect to the Property, and all other
governmental charges and any interest or costs or penalties with respect thereto, ground rent and
charges for any easement or agreement maintained for the benefit of the Property, general and
specizi, ot dinary and extraordinary, foreseen or unforeseen, of any kind and nature whatsoever
that at ap; time prior to or after the execution of the Loan Documents may be assessed, levied,
imposed, cr b:come a lien upon the Property or the rent or income received therefrom, or any
use or occup=icy thereof; and any and all other charges, expenses, payments, claims, mechanics’
or material suppl.eiz 'iens or assessments of any nature, if any, which are or may become a lien
upon the Property o th< rent or income received therefrom.

Impound Account: The account that Mortgagor may be required to maintain pursuant to
Paragraph 3.5 hereof for ttie Zeposit of amounts required to pay Impositions and insurance
premiums.

Improvements: All buildings and otler improvements and appurtenances located on the Land,
including surface improvements, such'as %ardscaping and landscaping. structures and ail
improvements, additions and replacements tacreof, and other buildings and improvements, at any
time hereafter constructed or placed upon the Lard.

Indebtedness: The principal of and all other amounts, payments and premiums due under the
Note and any extensions or renewals thereof (including exteasions or renewals at a different rate
of interest, whether or not evidenced by a new or additiona! piomissory note or notes), and all
other indebtedness of Mortgagor to Mortgagee and additiona’ »dvances under, evidenced by
and/or secured by the Loan Documents, plus interest on ali such amorins.

Laws and Restrictions: All federal, state, regional, county, local an< ~iker laws, regulations,
orders, codes, ordinances, rules, statutes and policies, restrictive covenniis-and other title
encumbrances, permits and approvals, Leases and other rental agreemer., rclating to the
development, occupancy, ownership, management use, and/or operation o th> Property or
otherwise affecting all or any part of the Property or Mortgagor.

Leases: Any and all leasehold interests, including subleases and tenancies following attorranrat,
now or hereafter affecting or covering any part of the Property.

Loan: The loan from Mortgagee to Mortgagor evidenced by the Note.

Loan_Agreement: The Loan Agreement between Mortgagee and Mortgagor dated the date
hereof.

Loan Documents: The Note, this Mortgage, and all other documents, securing or relating to the
Loan, the payment of the Indebtedness or the performance of the Obligations.

Material Adverse Change: Any material and adverse change in (a) the financial condition of the
Mortgagor, or (b) the condition or operation of the Property.

Note: The Secured Promissory Note of even date herewith executed by Mortgagor in the
original principal amount of Eight Hundred Fifty Thousand Dollars ($850,000) payable to
Mortgagee or its order, and all modifications, renewals ot extensions thereof.

NGEDOCS:93888.0013:634720.2
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limitation, the Indebtedness) made or owing by Mortgagor or due to Mortgagee under and/or as
set _forth in the Loan Documents and all of the covenants, promises and other obligations made or
owing by Mortgagor to each and every other Person relating to the Property.

P.ermitted Exceptions: Those exceptions to title listed on Schedule B to Mortgagee's policy of
title insurance insuring the lien of this Mortgage, provided such exceptions have been expressly
approved in writing by Mortgagee.

Person: Any natural person, corporation, limited liability company, partnership, firm,
association, government, governmental agency or any other entity, whether acting in an
individual, fiduciary or other capacity.

Property: As defined in the above granting paragraph of this Mortgage.
Receiver: Any trustee, receiver, custodian, fiscal agent, liquidator or similar officer,

Remediation and Indemnification Agreement: The Hazardous Substances Remediation and
Indemnificatian Agreement of even date herewith executed by Mortgagor in favor of Mortgagee.

Rents: All 4en%s rtovalties, revenues, issues, profits, proceeds and other income from the
Property.

Secondary Interest Rate: Default Interest, as defined in the Note.
ARTICLE 2: ».&PRESENTATIONS AND WARRANTIES

Mortgagor hereby represeats and warrants to Mortgagee that as of the date of this
Mortgage and as of the date of any sutsequent disbursement pursuant to the Loan Documents:

2.1  Title, Authorization and Otg=-ization. Mortgagor (a) is the lawful owner of the
Property and holds good and marketable title to *.ic Property free and clear of all defects, liens,
encumbrances, easements, exceptions and assessments, except Permitted Exceptions; (b) has
good, right and lawful authority to mortgage, convey, »ssign and grant a security interest in the
Property as provided in and by this Mortgage; {(c) has (ae {equisite power and authority to own,
develop, operate and sell the Property; and (d) is in compliance with all Laws and Restrictions
applicable to Mortgagor and the Property.

22 Validity of Loan Documents. The execution, dclivety, and performance by
Mortgagor of the Loan Documents and the borrowing evidenced by ‘0= Note are within the
power of Mortgagor, and will not violate the articles of organization or operating agreement of
Mortgagor or any Laws, Restrictions or any agreement or other instrument. <Hach of the Loan
Documents, when executed and delivered to Mortgagee will constitute a legal, val'd and binding
obligation of Mortgagor enforceable in accordance with its terms.

23  Financial Statements. All financial statements and data that have beer g1von ‘o
Mortgagee, if any, are true, accurate, complete and correct, except as expressly noted to the
contrary therein.

24  Bankruptcy. No petition in bankruptcy, petition or answer seeking assignment for
the benefit of creditors or appointment of a Receiver with respect to Morigagor has occurred or is
contemplated, and no reorganization, arrangement, liquidation or dissolution as similar relief
under the Federal Bankruptcy laws or any state laws have been instituted by or against
Mortgagor and, to the best of Mortgagor's knowledge, none is contemplated by Mortgagor or any

third party.

NGEDOQ(CS:98888.0013:634720.2
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Mortgagor hereby covenants and agrees as ‘follows:

3.1  Obligations of Mortgagor. Mortgagor will (a) repay the Indebtedness, as
provided herein, in the Note and under the other Loan Documents (b) timely perform, or cause to
be timely performed, all of the Obligations; (c) maintain and preserve the lien and priority of this
Mortgage for the benefit of Mortgagee; and (d) forever warrant and defend the liens granted
herein against any and all claims and demands whatsoever.

3.2  Insurance.

3.2.1 Mortgagor shall obtain the insurance coverage described in the Loan
Agreement and comply with all conditions set forth therein. Such insurance must be primary and
non-cor.aihutory with any other insurance carried by Mortgagee.

3.2.2 Should any insurance required by Mortgagee be canceled, reduced or
nonrenewed, orif Mortgagor fails to provide such required insurance, Mortgagee may, at its sole
discretion, piocuir-insurance and the cost thereof shall be additional Indebtedness of Mortgagor
hereunder.

3.2.3 Maurtgagor shall reimburse Mortgagee for any premiums or other costs
associated with obtaining irsurinre which Mortgagee may pay in the event Mortgagor shall fail
to comply with the terms hereuf. At least thirty (30) days prior to the expiration of each such
policy, Mortgagor shall furnish Mongagee with evidence satisfactory to Morigagee of the
payment of premiums and the reissuarce,of a policy continuing such insurance in full force and
effect. All such policies shail contau: 7 provision that such policies may not be canceled or
amended including any reduction of the scope-or limits of coverage without at least thirty (30)
days prior written notice to Mortgagee.

3.3  Maintenance, Waste, and Repair; Permits. Mortgagor will (a) maintain the
Property in good order and condition, (b) promptly ina'e all necessary structural and non-
structural repairs to the Property, (c) not diminish or materiall; alter the Improvements, nor erect
any new buildings, structures or building additions on the Property without the prior written
consent of Mortgagee, and (d) not permit any waste of the Pregerty or make any change in the
use thereof, nor do or permit to be done thercon anything, that ‘nayin any way impair the
security or priority of this Mortgage. Mortgagor shail also mauitaizi in good standing ail
licenses, permits and other governmental authorizations necessary fe. .the development,
operation, use or sale of the Property. Mortgagor shalt do any and all acts neiessary to protect
and preserve the security of Mortgagee hereunder, the specific enumerctiorz herein not
excluding the general. _ :

34  Liens. Except for the Permitted Exceptions and the lien of the Moitiqpe,
Mortgagor shall not, without Mortgagee's prior written consent, permit any liens or
encumbrances to attach to the Property. Subject to the provisions of Section 7.2 of the Loin
Agreement regarding mechanics' liens, Mortgagor shall promptly pay and discharge, at
Mortgagor's sole cost and expense, all liens, encumbrances and charges now or hereafter
affecting the Property or any part thereof or interest therein, except taxes and assessments not yet
due or delinquent. '

3.5  Impositions: Impounds. Mortgagor will pay when due all Impositions. Upon an
Event of Default, Mortgagor will pay monthly to Mortgagee an amount equal to one-twelfth
(1/12th) of the annual cost of Impositions together with an amount equal to the estimated next
hazard and other required insurance premiums. These funds wilf be held by Mortgagee (and may
be commingled with other funds of Mortgagee) without interest and will be released to
Mortgagor for payment of Impositions and insurance premiums, or directly applied to such costs
by Mortgagee, as Mortgagee may elect.

3.6  Compliance with Law. Mortgagor will promptly and faithfully comply with all
present and future Laws and Restrictions.

NGEDOCS:94888.0013:634720.2
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37  Books and Records. Mortgagor, without expense to Mortgagee, will maintain full
and complete books of account and other records reflecting the results of the operations of the
Property in accordance with generally accepted accounting principles consistently applied, and
will furnish or cause to be furnished to Mortgagee such financial information conceming the
condition of the Mortgagor and the Property in accordance with the Loan Documents and as
Mortgagee shall reasonably request.

3.8  Litigation. Mortgagor will promptly give notice in writing to Mortgagec of any
litigation which may reasonably be expected to result in Material Adverse Change.

39  Inspection of Property. Mortgagee shall have the right to inspect the Property at
all reasonable times and access thereto shall be permitted for that purpose. Without limiting the
generality of the foregoing, Mortgagee, its environmental consuitant, and any other person ot
entity designated by Mortgagee, including but not limited to any receiver and any representative
of a governmental entity, shall have the right, but not the obligation, after notice to Mortgagor, to
enter upnn the Property at all reasonable times to assess any and all aspects of the environmental
condition +f the Property and its use, including but not limited to, conducting any environmental
assessmeri or audit (the scope of which shall be defined in Mortgagee’s sole and absolute
discretion) an taking samples of soil, ground water or other water, air, or building materials and
conducting niter invasive testing. Mortgagor shall cooperate with and provide access to
Mortgagee and arly 2ach person or entity designated by Mortgagee.

Without limitiag *he generality of the foregoing, if Mortgagee deems it reasonably
necessary, Mortgagee (by it o{¥icers, managers, employees and agents) at any time and from time
to time, either prior to or after the occurrence of an Event of Default hereunder for any reason in
its reasonable discretion, may coriact for the services of persons (the “Site Reviewers”) to
perform environmental assessmeniz (the “Site Assessment™) on the Property for the purposes of
determining whether there exists on Or cuear the Property any environmental conditions which
could reasonably be expected to result (n liplility, cost or expense to the owner, occupier or
operator of the Property arising under any statz, federal or local law, rule or regulation relating to
hazardous materials. The Site Assessments mway ve performed at any time or times, upon
reasonable notice, and under reasonable conditions-established by Mortgagor which do not
impede the performance of the Site Assessments. The Site Reviewers are hereby authorized to
enter upon the Property for such purposes. The Site Revicwars are further authorized to perform
both above and below the ground testing for the presence of Lsiardous materials on the Property
and such other tests on the Property as may be appropriate to coruduct the Site Assessments in the
reasonable opinion of the Site Reviewers. Mortgagor will supply 0 the Site Reviewers such
historical and operation information regarding the Property as may be rzasonably requested by
the Site Reviewers to facilitate the Site Assessments and will make avaiiatle for meetings with
the Site Reviewers appropriate personnel having knowledge of such riauzrs. On request,
Mortgagee shall make the resuits of such Site Assessments fully available t¢ viorigagor, which
(prior to the occurrence of an Event of Default bereunder), may at its election pa‘ticipate at its
election under reasonable procedures in the direction of such Site Assessmente and the
descriptions of tasks of the Site Reviewers. The cost of performing such Site Assessiaent. shall
be paid by Mortgagor upon demand of Mortgagee and such obligations shall be indebtadricss
secured by this Mortgage. _

3.10 Taxes. Mortgagor shall pay before any penalty or interest attaches all general
taxes and shall pay special taxes, special assessments, water charges, sewer service charges and
all other charges against the Property of any nature whatsoever when due. Mortgagor will
deliver to Mortgagee, within seven (7) days after the demand madse therefor, bills showing the
payment to the extent then due of ail of any of the foregoing and any Imposition that may have
become a lien upon the Property or any part thereof.

311 Reimbursement. Any amount paid by Mortgagee for any tax, stamp tax,
assessment, water rate, sewer rate, insurance premium, repair, rent charge, debt, claim,
inspection or lien having priority over this Mortgage or to in any way protect the security for the
Loan, shall (a) bear interest at the Secondary Interest Rate from the date of payment by
Mortgagee, (b) constitute additional indebtedness secured by this Mortgage, prior to any right,
title or interest in or claim upon the Property attaching or accruing subsequent to the lien of this
Mortgage, (c) be secured by this Mortgage, and (d) be payable by Mortgagor to Mortgagee upon
demand.
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proceeding purporting to affect the security or priority of this Mortgage and/or any additional or
other security for the obiigations secured hereby or the interest, rights and powers of Mortgagee.
Mortgagor shall pay all costs, fees and expenses, including, without limitation, costs of evidence
of title and reasonable attorneys’ fees, paid or incurred in any action or proceeding in which
Mortgagee may appear or be made a party, whether or not pursued to final judgment, and in any
exercise of the power of sale contained herein, whether or not such sale is actuaily consummated.

313 Actions by Mortgagee to Preserve. In case of defauit herein, Mortgagee may, but
need not, and whether electing to declare the whole of the indebtedness due and payable or not,
and without waiver of any other remedy, make any payment or perform any act herein required
of Mortgagor in any form and manner deemed expedient, and may, but need not, make full or
partial payments of principal or interest on prior encumbrances, if any, and purchase, discharge,
compromise or settle any tax lien or other prior lien or title or claim thereof, or redeem from any
tax sale or forfeiture affecting the Property or contest any tax or assessment or cure any default
of landlord in any lease of the Property. All monies paid for any of the purposes herein
authorized and all expenses paid or incurred in connection therewith, including attorneys® fees,
and any of':2r monies advanced by Mortgagee in regard to any tax referred to herein or to protect
the Property cr the lien hereof, shall be so much additional indebtedness secured hereby, and
shall become immediately due and payable without notice and with interest thereon at the
Secondary Interess Fate. Inaction of Mortgagee shall never be considered as a waiver of any
right accruing to it ca azcount of any default on the part of Mortgagor, In connection therewith
(without limiting its gen.ra! powers), Mortgagee shall have and is hereby given the right, but not
the obligation {a) to enter »pon and take possession of the Property, (b) to make additions,
alterations, repairs and impioverients to the Property which it may consider necessary or proper
to keep the Property in good condivion and repair, {c) to appear, participate in and direct any
action or proceeding affecting or vshich may affect the security hereof or the rights or powers of
Mortgagee hereunder, (d) to pay, purchase, contest or compromise any encumbrance, claim,
charge, lien or debt which in its judgment riay affect or appear to affect the security of this
Mortgage ot be or appear to be prior or supcr or hereto, and (e} in exercising such powers, to pay
necessary expenses and employ necessary or desitable consultants.

3.14 Stamp Tax. If, by the laws of the Unitri State of America, or of any state having
jurisdiction over the Mortgagor, any tax is due or becomss due in respect of the issuance of the
Note hereby secured, the Mortgagor covenants and agrees ta ;2; such tax in the manner required
by such law. The Mortgagor further covenants to reimburse thr. Mortgagee for any sums which
Mortgagee may expend by reason of the imposition of any tax o= ihe issuance of the Note
secured hereby.

ARTICLE 4: NEGATIVE COVENANTS
Mortgagor hereby covenants and agrees as follows:

4.1  Changes to Property. Mortgagor shall not, (a) make any alteraticns t> the
property without the prior written consent of the Mortgagee; (b) suffer or permit any ciangs n
the general nature of the occupancy of the Property, without Mortgagee’s prior written corserc:
(c) initiate or acquiesce in any zoning reclassification or variance without Mortgagee’s prior
written consent; or (d) cause or permit any non-conforming use to be discontinued or abandoned
if, under applicable zoning provisions, the use of all or any portion of the Property shall become
a non-conforming use.

42  Due on Sale or Encumbrance.

4.2.1 Mortgagor covenants and agrees that Mortgagee, at its option, has the
unqualified right to accelerate the maturity of the indebtedness evidenced by the Note and
secured hereby causing the full principal balance and accrued interest under the Note, together
with a prepayment premium in the amount, if any, required to be paid pursuant to the terms of
the Note in the event of a prepayment at the time of such acceleration (and if at the time of such
acceleration Mortgagor has no right to prepay the indebtedness, then the amount of such
premium shall be equal to ten percent (10%) of the then outstanding principal balance), to be
immediately due and payable without notice to Mortgagor, in the event that:
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Mortgagor shall, without the prior written consent of Mortgagee, sell,
transfer, convey, or assign the legal or equitable title to all or any portion of the Property,
whether by operation of law, voluntarily, or otherwise, or shall contract to do any of the -
foregoing; or . OJ .

4.2.3 the beneficiary of Mortgagor shall, without the prior written consent of boq
Mortgagee, sell, transfer, convey, assign or create a security interest in the beneficial interest, or
any part thereof, in Mortgagor, whether by operation of law, voluntarily, or otherwise, or shall
contract to do any of the foregoing; or

424 any general or limited partner of the beneficiary of Mortgagor shall,
without the prior written consent of the Mortgagee, sell, transfer, convey, assign or create a
security interest in the general or limited partnership interest owned by any such general or
limited partner, or any part thereof, whether by operation of law, voluntarily, or otherwise, or
shal! contract to do any of the foregoing; or

4.2.5 any sharcholder of any corporate generai partner of the beneficiary of
Mortgagor shall, without the prior written consent of the Mortgagee, sell, transfer, convey, assign
or create 7 security interest in any of the shares owned by any such shareholder whether by
operation o1 4w by devise, by descent, voluntarily or otherwise, or shall contract to do any of
the foregoing; or

42,6 ‘Mortgagor shall, without the prior written consent of Mortgagee, directly
or indirectly, create, sutfer or permit to be created or filed against the Property, or any portion
thereof, or against the rent:. issues or profits therefrom (including, without limitation, any lien
arising with respect to the paym:at of taxes, assessments and other charges described in
Paragraph 2 above), any mortgage lien, security interest, or other lien or encumbrance, except the
lien of current general taxes duly levizd +nd assessed but not yet due and payable and the lien of
this Mortgage.

The foregoing provisions of this paragrapk aic for the purpose of:

{a)  protecting Mortgagee's security, boti o repayment of the indebtedness secured
hereby and the value of the Property;

(b)  giving the Mortgagee the full benefit of its orrgain with the beneficiaries of
Mortgagor;

{c)  allowing the Mortgagee to raise the interest rate and culies assumption fees; and

(d)  keeping the Property and the beneficial interest in Mortgagur free of subordinate
financing liens or security interests.

43  Replacement of Fixtures and Personalty. Mortgagor will not permit any of the

Fixtures to be removed at any time from the Property without the prior written corsern of
Mortgagee unless actually replaced by articles of equal suitability and value owiesl hy
Mortgagor free and clear of any lien or security interest which such replacement articles shail be
subject to the lien of this Mortgage without any further action by the Mortgagee or Mortgagor.

ARTICLE 5: CASUALTIES AND CONDEMNATION

5.1 Insurance and Condemnation Proceeds.

5.1.1 Mortgagor shall promptly notify Mortgagee of any loss or damage to the
Property. Mortgagee may make proof of loss if Mortgagor fails to do so within thirty (30) days
of the casualty. Unless Mortgagor and Mortgagee agree in writing, insurance proceeds will be
applied to restoration or repair of property darmaged, provided that such restoration or repair is
economically feasible and that the security and priority of the Mortgage is not impaired. If such
restoration or repair is not economically feasible or if the security or priority of this Mortgage
would be impaired the insurance proceeds will be applied to the sums secured by this Mortgage,
with excess, if any, paid to Mortgagor. If the proceeds are to be applied to restoration and repair,
Mortgagor shall repair or replace the damaged or destroyed Improvements in a manner
satisfactory to Mortgagee.
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proceedings or by any proceeding or purchased in lieu of condemnation, Mortgagee may at its
election require that all or any portion of the net proceeds of the award be applied to the
Indebtedness or the repair or restoration of the Property. The net proceeds of the award shall
mean the award after payment of all reasonable costs, expenses, and attorneys' fees incurred by
Mortgagee in connection with the condemnation, If any proceeding in condemnation is filed,
Mortgagor shall promptly notify Mortgagee in writing, and Mortgagor shall promptly take steps
as may be necessary to defend the action and obtain the award, Mortgagor may be the nominal
party in such proceeding, but Mortgagee shall be entitled to participate in the proceeding and to
be represented in the proceeding by counsel of its own choice, and Mortgagor will deliver or
cause to be delivered to Mortgagee such instruments as may be requested by it from time to time
to permit such participation.

ARTICLE 6: EVENTS OF DEFAULT AND REMEDIES OF MORTGAGEE

6.1 Events of Default.

6.1.1 If one or more of the following events shall have occurred and be
continuing;

6.1.1.1 Any Event of Default as defined in the Note;

0.).1.2 Mortgagor shall assign the rents or income of the Property
or any part thereof (otuer than to Mortgagee) without first obtaining the written consent of
Mortgages;

6.1.13 Any default shall occur under any of the Loan Documents,
at any time after their respective excoriion and delivery and for any reason, other than an act or
omission of Mortgagee, shall cease to &< Zu full force and effect or be declared null and void, or
shall cease to constitute valid and subsisting liens and/or valid and perfected security interests in
and to the Property, or Mortgagor shall contest or deny in writing that it has any further liability
or obligation under any of the Loan Documents;

THEN and in any such event Mortgagee may, oy written notice delivered to Mortgagor,
which notice specifically states the occurrence of an Ever. o1 Default, declare Mortgagor to be in
default. Upon the occurrence of such event and the giviog of such notice, the same shall
constitute an event of default (an “Event of Default").

6.1.2 It shall constitute an Event of Default hereunder v/ithout the requirement
of any notice if one or mare of the following events shall have occurred and be continuing: (a)
The entry of an order for relief under Title 11 of the United States Code as-i0 *ortgagor or any
owner of the Property or any interest therein or the adjudication of Mortgago® o1 any owner of
the Property as insolvent or bankrupt pursuant to the provisions of any stat: insolvency or
bankruptcy act; (b) the commencement by Mortgagor or any owner of the Properqy or any
interest therein of any case, proceeding or other action seeking any reorganization, anangaent,
composition, adjustment, liquidation, dissolution or similar relief for itself under any presencnv
future statute, law or regulation relating to bankruptcy, insolvency, reorganization or other rélier
for debtors; {c) consent to, acquiescence in or attempt to secure the appointment of any Receiver.
of all or any substantial part of its properties or of the Property by Mortgagor or any owner of the
Property or any interest therein; (d) Mortgagor or any owner of the Property or any interest
therein shall generally not pay its debts as they become due or shall admit in writing its inability
to pay its debts or shall make a general assignment for the benefit of creditors; or (¢) Mortgager
or any owner of the Property or any interest therein shall take any action to authorize any of the
acts set forth above.

6.1.3 Upon the occurrence of any Event of Default, in addition to its rights
under the Note and the Loan Agreement, Mortgagee may in its sole discretion, also do any of the
following:

6.1.3.1 In person, by agent, or by a Receiver, and without regard to
the adequacy of security, the solvency of Mortgagor or the condition of the Property, enter upon
and take possession of the Property, or any part thereof, in its own name and do any acts which
Mortgagee deems necessary to preserve the value, marketability or rentability of the Praperty;

NGEDQCS:98838.0013:634720.2

A Y, |




UNOFEIC] A
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unpaid, and apply the same, less costs and expenses, of operation and collection, including
without limitation, reasonable attormeys' fees, against the Indebtedness, all in such order as
Mortgagee may determine. The entering upon and taking possession of said property, the
collection of such rents, issues and profits and the application thereof as aforesaid shall not cure
or waive any default or notice of default hereunder or invalidate any act done pursuant to such
notice;

6.1.3.2 Commence an action to foreclose the lien hereof in the
manner provided herein or by law. In any suit to foreclose the lien hereof, there shall be allowed
and included as additional indebtedness in the decree for sale all expenditures and expenses
which may be paid or incurred by or on behalf of Mortgagee for attorneys’ fees, appraiser’s fees,
outlays for documentary and expert evidence, stenographers’ charges, publication costs, and
costs (which may be estimated as to items to be expended after entry of the decree) of procuring
all such abstracts of title, title searches and examinations, title insurance policies, Torrens’
Certificates and similar data and assurances with respect to the title as Mortgagee may deem
neceseiry sither to prosecute such suit or to evidence to bidders at any sale which may be had
pursuant *5-such decree the true condition of the title to or the value of the Property. All
expenditurcs 2nd expenses of the nature in this paragraph mentioned and such expenses and fees
as may be ipsuried in the protection of the Property and the maintenance of the lien of this
Mortgage, inclucins, the fees of any attorneys employed by Mortgagee in any litigation or
proceeding affecting thic Mortgage, said Note or the Property, including appellate, probate and
bankruptcy proceedings orin preparations for the commencement or defense of any proceedings
or threatened suit or procesding shall be immediately due and payable by Mortgagor, with
interest thereon at the Second= interest Rate and shall be secured by this Mortgage.

6.1.33 Tae proceeds of any foreclosure sale of the Property shall
be distributed and applied in the foltow:ng order of priority: first, on account of all costs and
expenses incident to the foreclosure proced'ngs, including ali such items as are mentioned in the
preceding paragraph hereof; second, all oth<i items which may, under the terms hereof or of the
Note or under any other instrument given to secrire the Note, constitute indebtedness additional
to that evidenced by the Note, with interest therevn as herein or therein provided and all principal -
and interest and other sums (including prepayment premiums) remaining unpaid on the Note;
and third, any overplus to any party entitled thereto as tl.eir pghts may appear.

6.2  Proof of Default. In the event of a sale of th: Property, or any part thereof, and
the execution of a deed therefor, the recital therein of defauli, and of racording notice of default
and election of sale, and of the elapsing of the required time (if any) hetween the foregoing
recording and the following notice, and of the giving of notice of sute;and of a demand by
Mortgagee, or its successors or assigns, that such sale should be made, sxail s sonclusive proof
of such default, recording, election, elapsing of time, and of the due giving.<*such notice, and
that the sale was regularly and validly made on due and proper demand vy Iviortgagee, its
successors or assigns. Any such deed or deeds with such recitals therein shall be effective and
conclusive against Mortgagor, its successors and assigns, and all other Persons. The rece pt for .
the purchase money recited or contained in any deed executed to the purchaser as aforesaid stall
be sufficient to discharge such purchaser from all obligations to see to the proper applicatior. of
the purchase money.

63  Protection of Security. If an Event of Default shall have occurred and be
continuing, then Mortgagee, but without obligation se to do and without notice to or demand
upon Mortgagor and without releasing Mortgagor from any obligations or defaults hereunder,
may: (a) perform any act in such manner and to such extent as its may deem necessary to protect
the security hereof, Mortgagee being authorized to enter upon the Property for such purpose; (b)
appear in and defend any action or proceeding purporting to affect, in any manner whatsoever,
the obligations or the Indebtedness, the security hereof or the rights or powers of Mortgagee; (c)
pay, purchase or compromise any encumbrance, charge or lien that in the judgment of Mortgagee
is prior or superior hereto; and (d) in exercising any such powers, pay necessary expenses,
employ counsel and pay reasonable attorneys' fees. Mortgagor agrees that all sums expended by
Mortgagee pursuant to this paragraph, together with interest at the Secondary Interest Rate from
the date of expenditure by Mortgagee, shall be added to the principal amount of the Indebtedness
secured by the Loan Documents and this Mortgage and shall be payable by Mortgagor to
Mortgagee upon demand,
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Mortgage, the court in which such complaint is filed may appoint a receiver of the Property.
Such appointment may be made either before or after sale, without notice, without regard to the
solvency or insolvency of Mortgagor at the time of application for such receiver and without
regard to the then value of the Property or whether the same shall be then occupied as a
homestead or not, and the Mortgagee hereunder or any holder of the Note may be appointed as
such-receiver. Such receiver shall have power to collect the rents, issues and profits of the
Property during the pendency of such foreclosure suit, and in case of a sale and a deficiency
during the full statutory period of redemption, whether there be redemption or not, as well as
during any further times when Mortgagor, except for the intervention of such receiver, would be
entitled to collect such rents, issues and profits, and all other powers which may be necessary or
are usual in such cases for the protection, possession, control, management and operation of the
Property during the whole of said period. The court from time to time may authorize the receiver
to apply the net income in his hands in payment in whole or in part of:.

6.4.1 the indebtedness secured hereby, or by any decree foreclosing this
Mortzage, or any tax, special assessment or other lien which may be or become superior to the
lien hereo” or of such decree, provided such application is made prior to foreclosure sale; and

0:4.2 the deficiency in case of a sale and deficiency.

6.5  Remedies Cumulative. Each right, power and remedy herein conferred upon the
Mortgagee is cumuliive and in addition to every other right, power or remedy, express or
implied, given now or-Lereafter existing, at law or in equity, and each and every right, power and
remedy herein set forth or (thr.rv-ise so existing may be exercised from time to time as often and
in such order as may be deemed expedient by the Mortgagee, and the exercise or the beginning
of the exercise of one right, pow<r or vemedy shall not be a waiver of the right to exercise at the
same time or thereafter any other righ’, power or remedy, and no delay or omission of the
Mortgagee in the exercise of any right, pow=r or remedy accruing bereunder or arising otherwise
shall impair any such right, power or remesy; or be construed to be a waiver of any default or
acquiescence therein, This instrument cannot k< wvaived, changed, discharged or terminated
orally, but only by an instrument in writing signed by the party against whom enforcement of
any waiver, change, discharge or termination is sought.

6.6  Curing of Defaults. If Mortgagor shall at zity ‘ime fail to perform or comply with
any of the terms, covenants and conditions required on Mcitgagor's part to be performed and
complied with under this Mortgage, any of the other Loan Ducuments or any other agreement
that, under the terms of this Mortgage, Mortgagor is required to perform, then Mortgagee, and
without waiving or releasing Mortgagor from any of the Obligations, m#y.in its sole discretion:

6.6.1 make any payments thereunder payable by Mortgagor and take out, pay
for and maintain any of the insurance policies provided for therein; and/or

6.6.2 after the expiration of any applicable grace period and Gsubjoct to
Mortgagor's rights to contest certain obligations specifically granted hereby, perform-zav cv=h
ather acts thereunder an the part of Mortgagor to be performed and enter upon the Properyy for
such purpose,

Ali sums so paid out of Mortgagee's own funds and all reasonable costs and expenses incurred
and paid by Mortgagee in connection with the performance of any such act, together with interest
on unpaid balances thereof at the Secondary Interest Rate from the respective dates of
Mortgagee's making of each such payment, shall be added to the principal of the Indebtedness,
shall be secured by the Loan Documents and by the lien of this Mortgage, prior to any right, title
or interest in or claim upon the Property attaching or accruing subsequent to the lien of this
Mortgage, and shall be payable by Mortgagor to Mortgagee on demand.

6.7 Mixed Collateral. Upon the occurrence of an Event of Default under this
Mortgage, Mortgagee, pursuant to the appropniate provision of the UCC, shall have an option to
proceed with respect to both the real property portion of the Property and the Personal Property
in accordance with its rights, powers and remedies with respect to such real property, in which
event the default provisions of the UCC shall not apply. Such option shall be revocable by
Mortgagee as to all or any portion of the Collateral at any time prior to the sale of the remainder
of the Property. In such event, Mortgagee shall designate Trustee to conduct the sale of any

10
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Mortgagee elect to sell the Property or any part thereof which is real property or which
Mortgagee has elected to treat as real property or which may be sold together with the real
property as provided above, Mortgagee or Trustee shall give such notice of defauit and election
to sell as may then be required by law. The parties agree that if Mortgagee shall elect to proceed
with respect to any portion of the Personal Property separately from such real property, five (5)
days' notice of the sale of the Personal Property shall be reasonable notice. The reasonable
expenses of retaking, holding, preparing for sale, selling and the like incurred by Mortgagee shall
include, but not be limited to, reasonable attorneys' fees, costs and expenses, and other expenses
incurred by Mortgagee.

6.8  Entitlement Contracts. At any time after an Event of Default, at Mortgagee's
option and upon five (5) day's notice to Mortgagor (and without regard to the adequacy of the
security for the Indebtedness or the availability of any other remedies), either in person or by
agent with or without bringing any action or proceeding or by a receiver to be appointed by a
court, Mortgagee may give and receive copies of all notices and other instruments or
commitcation, cure or take other action with respect to a default under any agreement entered
into by Martgagor for obtaining any governmental permits, licenses, approvals or other
entitlements” {"Entitlements Contract"), such as to commence and consummate legal,
administrative -or) other proceedings, authorize changes in the work to be performed by the
contractor therconder, approve subcontractors, have access to the work and .ail of such
contractor's records seizting to any Entitlements Contract, and such other action as shall be
permitted to the Mortgasor by the Entitlements Contract or by law, and do any and all other
things whatsoever whica Mortgagor is or may be entitled to do thereunder and exercise all of
Mortgagor's right and pow>r ‘c.anodify or terminate the Entitlements Contract or waive or
release such contractor from ‘the rerformance or observance of any obligation or condition
thereof. The exercise of any of (ne foregoing rights or remedies shall not cure or waive any
default (or any event or circumstance which with the giving of notice or the passage of time
would constitute an Event of Default, or wasve; modify or affect any notice of default under any
Loan Document, or invalidate any act don< pursuant to any such notice, and Mortgagee may
continue to exercise such rights and remedies aftei such default has been cured. Mortgagee may
exercise its rights under this Section as and whew anv.such default may occur. The exercise of
such rights and remedies shall not constitute a waiver o. 2ny of the other remedies of Mortgagee
under this Mortgage, or any other Loan Document (r unv other document or agreement or
otherwise existing at law or in equity.

ARTICLE 7: INTENTIONALLY CeLETED
ARTICLE 8: ASSIGNMENT OF REN15

8.1  Assignment of Rents. Mortgagor absolutely and unconditioually assigns and
transfers the Rents to Mortgagee, whether now due, past due or to become due, anA gives to and
confers upon Mortgagee the right, power and authority to collect such Rents, and'aply the same
to the Indebtedness. Mortgagor irrevocably appoints Mortgagee its agent to, at any time,
demand, receive and enforce payment, to give receipts, teleases and satisfactions, and-wo'sue,
either in the name of Mortgagor or in the name of Mortgagee, for all such Rents. Neitae: the
foregoing assignment of Rents to Mortgagee nor the exercise by Mortgagee of any of its rights or
remedies under this Mortgage shall be deemed to make Mortgagee a "mortgagee-in-possession”
or otherwise responsible or liable in any manner with respect to the Property or the use,
occupancy, enjoyment or operation of all of any part thereof, unless and until Mortgagee, in
person or by its own agent, assumes actual possession thereof, nor shall appointment of a
Receiver for the Property by any court at the request of Mortgagee or by agreement with
Mortgagor or the entering into possession of the Property or any part thereof by such Receiver be
deemed to make Mortgagee a "mortgagee-in-possession” or otherwise responsible or liable in
any manner with respect to the Property or the use, occupancy, enjoyment or operation of all or
any part thereof,

82  Collection of Rents. Notwithstanding anything to the contrary contained herein or
in the Note, so long as no Event of Default shall occur, Mortgagor shall have a license, revocable
upon the occurrence of an Event of Default or, if an Event of Default shall have occurred, 50
long as such Event of Default shall not have been waived by Mortgagee, to collect all Rents, and
to first apply such Rents to the Indebtedness as and when due and thereafter to retain, use and
enjoy the same and to otherwise exercise all rights with respect thereto, subject to the terms

Il
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notice to Mortgagor, to terminate and revoke the license herein granted to Mortgagor and shall
bave the complete right and authority then or thereafter to exercise and enforce any and all of its
rights and remedies provided herein or by law or at equity.

ARTICLE 9: SECURITY AGREEMENT AND FIXTURE FILING

9.1  Security Agreement. Subject to Mortgagor's obligations to, and the right of, any
senior lienholder, Mortgagor further grants to Mortgagee, pursuant to the Tllinois Uniform
Commercial Code, as amended or recodified from time to time (the "UCC"), a security interest in
all present and future right, title and interest of Mortgagor in and to all or any part of the Property
in which a security interest may be created (collectively, the "Personal Property") under the
UCC, including but not limited to the following:

All goods, building materials, machinery, equipment, supplies,
tools, tooling, fumnishings, fixtures, inventory, raw materials, work
in process and other personal property to be incorporated into the
Property, or any and all buildings, landscaping and other
improvements now or hereafter erected thereon including, without
amitation, the fixtures, attachments, appliances, equipment,
wzchinery, and other articles attached to said buildings and
improvements  (collectively, the "Improvements”) (the Land
togethr /with the Improvements being referred to herein,
collectively, as the "Property™), finished goods and materials,
signs, gener\l ‘ntungibles, chattel paper, documents, instruments
(whether negotiabie ~= non-negotiable), money, contract rights and
accounts (unless sscurvd or assigned to Mortgagee by separate
collateral instrument) 7ad other personal property now or hereafter
appropriated for use on’the Property, whether stored on the
Property or elsewhere, used <z-to be used in connection with the
Land, some of which may become Titures on the Property; and as
to all of the foregoing: (a) whether now owned or hereafter at any
time acquired by Mortgagor and whe 'ev.r located, (b) all products,
additions, accessions, replacements and substitutions; (c) all books
and records of Mortgagor with respect to th: same; and (d) all
proceeds, inciuding but not limited to (i) whutever is now or
hereafter receivable or received by Mortgagur upen the sale,
exchange, collection or other disposition of any such iter., whether
voluntary or involuntary, and whether such proceeas constitute
inventory, intangibles, equipment or intellectual property.ar thar
assets; (ii) any such items which are now or hereafter acquues Sy
Mortgagor with any proceeds of collateral hereunder; and (iii) any
insurance or payments under any indemnnity, warranty or guaranty
now or hereafter payable by reason of damage or loss or otherwise
with respect to any item of collateral or any proceeds thereof,

92  Fixture Filing. As to all of the Personal Property which is or which hereaf‘er
becomes a "fixture" under applicable law, upon due recordation of this Mortgage in the real
estate records of the county in which the Land is located, this Mortgage constitutes a fixture
filing under Section 9313 and 9402 of the UCC, as amended or recodified from time to time.

93  Covenants. Mortgagor hereby consents and agrees that (i) all tangible personal
property that is a part of the Personal Property shail be kept on the Land, and at such other
locations disclosed to and approved by Mortgagee in writing, (ii) none of the Personal Property
shall be used for any unlawful purpose, for hire or in any way which would limit or void any
insurance required to be maintained under this Mortgage, (iii} it shall obtain appropriate consents
from all persons and entities whose consents may be necessary or desirable in order to vest
Mortgagee with a valid and enforceable security interest in the Personal Property, (iv) prior to
the delivery of any Personal Property to any bailee under any circumstance whatsoever, it shall
notify Mortgagee of such intention, (v) it shall notify Mortgagee immediately of any legal
process levied against any of the Personal Property or any other event which affects the value,
use or possession of the Personal Property or any of the rights of Mortgagor or Mortgagee in
relation to any of the Personal Property, and (vi) upon Mortgagee's request, it shall deliver to
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Property then subject to this Mortgage, the precise location of such Personal Property and any
other security interests, mortgages, claims, pledges, liens, charges or encumbrances to which any
of such Personal Property may be subject.

9.4  Rights of Mortgagee. In addition to Mortgagee's rights as a "Secured Party"
under the UCC, Mortgagee may, but shall not be obligated to, at any time without notice and at
the expense of Mortgagor: (a) give notice to any person of Mortgagee's rights hereunder and
enforce such rights at law or in equity; (b) insure, protect, defend and preserve the Personal
Property or any rights or interests of Mortgagee therein; (c) inspect the Personal Property; and
(d) upon the occurrence of any Event of Default hereunder, endorse, collection and receive any
right to payment of money owing to Mortgagor under or from any account, chattel paper,
contract, deposit account or instrument comprising the Personal Property.

9.5  Rights of Mortgagee on Default. Upon the occurrence of an Event of Default
under this Mortgage or any Loan Agreement (if applicable), then in addition to all of

Mortgeges's rights as a "Secured Party" under the UCC or otherwise by law:

9.5.1 Mortgagee may (i) upon written notice, request Mortgagor to assemble
any or all 6£hC Personal Property and make it available to Mortgagee at a place designated by
Mortgagee; (it} without prior notice, enter upon the Land or other place where any of the
Personal Property m«y bhe located and take possession of, collect, sell, and dispose of any or all
of the Personal Prope:ty, and store the same at locations acceptabie to Mortgagee at Mortgagor's
expense; (iii) sell, assign and deliver at any place or in any lawful manner all or any part of the
Personal Property at public orrivate sales and bid and become a purchaser at any such sales, for
cash or on credit, to a wholesaler, r=tailer or user of each type of Personal Property or at public
auction, each of which Mortgayor agrees constitute commercially reasonable methods of
disposing of the Personal Property, siiice differences in the sales prices generally realized in the
different kinds of sales are ordinarily offiet by the difference in the speed, costs, and credit risks
of such sales; (iv) apply any Personal Propeiiy or other security available for satisfaction of any
or all the obligations secured by this Mortgage ‘inciuding but not limited to deposit account
balances pursuant to UCC Sections 9207 and 9502 a=. amended or recodified from time to time,
to the payment of® any expenses incurred or paid by Murtgagee in connection with any use, sale,
transfer or delivery of such Personal Property; any othur Zosts, charpes, attorneys' fees, or other
expenses incurred or paid by Mortgagee in connection wiin tie Loan Documents, and all or any
other cobligations of Mortgagor to Mortgagee that are securcd 'y this Mortgage in such order,
priority and manner as Mortgagee in its sole discretion may deiermine;and

9.5.2 Mortgagee may, for the account of Mortgagor an. 7. Mortgagor's expense:
(i) operate, use, consume, sell or dispose of the Personal Property.as Mortgagee deems
appropriate for the purpose of performing any one or more of the Obligation:ia.such order as
Mortgagee may elect; (i) enter into any extension, reorganization, deposit, merger or
consolidation, settlement or compromise or any other agreement relating to or ailecting-any of
the Personal Property, and in connection therewith Mortgagee may (a) sell, transfer or dispnse
of, release, discharge or deposit or surrender control of any of the Personal Property; (b) aceipt
other property in exchange for any of the Personal Property; (c) take such action as Mortga e
may deem proper; and (d) apply any money or property received in exchange for any of tu=
Personal Property to any one or more Obligations in such order as Mortgagee may elect; (iti)
make any compromise or settlement which Mortgagee may deem desirable or proper with
respect to any of the Personal Property or any controversies or disputes relating to the Personal
Property, and release any of the Personal Property and any persons liable on any of the Personal
Property; (iv) endorse, deliver evidences of title, receive, enforce and collect by legal action or
otherwise all Indebtedness and Obligations now or hereafter owing in connection with or on
account of any or all of the Personal Property; (v) perform any one or mote of the Obligations;
(vi) enforce, adjust and receive payment or performance in connection with any insurance
claims, clatms for breach of warranty, claims under any letters of credit, instruments, documents,
chattel paper or contracts and similar matters concerning any of the Personal Property; (vii)
exercise any and all other rights, powers and remedies which Mortgagor would have, but for this
Mortgage, in connection with the Personal Property; and (viii) sell or dispose of all or part of the
Personal Property consisting of instruments that are "securities” under applicable law at one or
more private sales to a restricted group of purchasers who will be obligated to agree, among
other things, to acquire any such securities for their own account, for investment and not with a
view to distribution or resale thereof. Mortgagor acknowledges that any such private sales may
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such private sales shall be deemed to have been made in a commercially reasonable manner and
that Mortgagee has no obligation to delay sale of any such securities to permit the issuer thereof
to register such securities for public sale under applicable law.

Notwithstanding any other provision hereof, Mortgagee shall not be deemed to have
accepted any property other than cash in satisfaction of any Secured Obligation unless
Mortgagor shall make an express written election of said remedy under UCC Section 9505, or
other applicable law. Mortgagee shall have no duty or obligation whatsoever to make or give
any presentments, demands for performance, notices of nonperformance, notices of protest or
notices of dishonor in connection with any of the Personal Property or to take any other action to
preserve, protect or defend any right, title or interest of Mortgagor or Mortgagee with respect to
any of the Personal Property or to preserve any value or utility of any of the Personal Property.

96  Further Assurances. Mortgagor shall cooperate fully with Mortgagee and from
time to time shall execute and deliver all such further instruments and contracts and take all such
further ariton as may be necessary or appropriate (or as Mortgagee from time to time reasonabiy
deems neceseary or appropriate) to: (i) create, perfect, protect and maintain the security interests
in the Persoral Property contemplated by this Mortgage; (ii} facilitate the performance of this
Monrtgage; (itiy s<cure or facilitate Mortgagee's exercise of its rights and remedies; (iv) evaluate
the worth, condiiics and amount or extent of the Personal Property; (v) evaluate Mortgagor's
performance of this bivrtgage; (vi) determine the nature and source of prior or subsequent
security interests, mortgases, adverse claims, pledges, liens, charges or encumbrances on or
affect any of the Persunal Property; and (vif) maintain, preserve and protect the Personal
Property and keep the Persone. Property in good and salable condition in accordance with
standards and practices generally adhsred to by users or owners of personal property similar in
nature to the Personal Property.

97  Possession and Use of Perrono] Property. Except as otherwise provided in this
Mortgage or any other Loan Documents, ¢ long as no Event of Default exists under this
Mortgage or any other Loan Documents, Mortgagor-may possess, Use, move, transfer or dispose
of any of the Personal Property in the ordinary course of Mortgagor's business and in accordance
with the terms of any Loan Agreement (if applicable).

ARTICLE 10: MISCELLANLOUS

10.1 No Waiver. No waiver by Mortgagee of any d-fault or breach by Mortgagor
hereunder shall be implied from any omission by Mortgagee to take action on account of such
default if such default persists or is repeated, and no express waiver suall pifect any default other
than the default expressly referenced in the waiver and such waiver shall % operative only for
the time and to the extent therein stated. Waivers of any covenant, term or ZopZation contained
herein shall not be construed as a waiver of any subsequent breach of the same covenant, term or
condition. The consent or approval by Mortgagee to or any act by Mortgagor reauiting further
consent or approval shall not be deemed to watve or render unnecessary the consent or approval
to or of any subsequent similar act.

10.2 Abandonment. Subject to such chatte] mortgages, security agreements or otler
liens on title as may exist thereon with the consent of Mortgagee, or any provided for herein, any
and all Personalty that upon foreclosure of the Property is owned by Mortgagor and is used in
connection with the operation of the Property shall be deemed at the option of Mortgagee to have
become on such date a part of the Property and abandaned to Mortgagee in its then condition.

10.3 Notices. Any notice, demand or other communication required or permitted
hereunder shall be in writing and shall be deemed to have been given upon delivery or refusal to
accept delivery if sent via (i} personal delivery, (if) United States registered or certified mail,
postage prepaid, or (iii) via nationally recognized overnight courier service, and addressed to a
party at its address set forth below or to such other address the party to receive such notice may
have designated to all other parties by notice in accordance herewith:

If to Mortgagee: Victor J. Cypher, Jr.
- ¢/o ViCor Development, Inc.
400 North State Street, Suite 460
Chicago, Illinois 60610
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¢/o ViCor Development, Inc. 20142704
400 North State Street, Suite 460 201d<
Chicago, Nllinois 60610

Attention: Victor J. Cypher, Jr.

10.4 Severability. If any term, provision, covenant or condition hersof or any
application thereof should be held by a court of competent jurisdiction to be invalid, void or
unenforceable, in whole or in part, all terms, provisions, covenants and conditions hereof and all
applications thereof not held invalid, void or unenforceable shall continue in full force and effect
and shall in no way be affected, impaired ot invalidated thereby.

10.5 Joinder of Foreclosure. Should Mortgagee hold any other or additional security
for the payment of the Indebtedness or performance of the Obligations, its sale or foreclosure,
upon any default in such payment or performance, in the sole discretion of Mortgagee, may be
prior to, subsequent to, or joined or otherwise contemporaneous with any sale or foreclosure
hereund<i.. In addition to the rights herein specifically conferred, Mortgagee, at any time and
from ‘tinic to time, may exercise any right or remedy now or hereafter given by law to
beneficiaites under deeds of trust generally, or to the holders of any obligations of the kind
hereby securcy

10.6 Govermipe Law. The parties expressly agree that the enforcement procedures
contained in this Mor*gage shall be governed by and construed in accordance with the laws of
the State of Illinois.

10.7 Subordination. /it the option of Mortgagee, this Mortgage shall become subject
and subordinate in whole or in vart ‘but not with respect to priority of entitlement to any
insurance proceeds, damages, awards; £ compensation resulting from damage to the Property or
condemnation or exercise of power ot ciriisnt domain), to any and all contracts of sale and‘or
any and all Leases upon the execution by ivortgagee and recording thereof in the Official
Records of the County in which the Land is lo:ated of a unilateral declaration to that effect.

10.8 Waiver of Statute of Limitations and Pights to Trial by Jury. The pleading of any
statute of limitations as a defense to any and al! obligaiici secured by this Mortgage and the right
to a jury trial in any action under or relating to the Loas Ly cuments is hereby waived, to the
fullest extent allowed by law.

109 Entire Agreement. The Loan Documents set fora tie entire understanding
between Mortgagor and Mortgagee relative to the Loan, and the same shall not be amended
except by a written instrument duly executed by each of Mortgagor and laortgagee. Any and all
previous representations, wamanties, agreements and understandings betwerd or among the
parties regarding the subject matter of the Loan or the Loan Documents, wheth zr written or orai,
are superseded by this Mortgage and the other Loan Documents.

10.10 References to Foreclosure. References in this Mortgage to “foreclosurs’ and
related phrases shall be deemed references to the appropriate procedure in connectioi Yath
Trustee's private power of sale as well as any judicial foreclosure proceeding or a conveyancs ‘it
lieu of foreclosure.

10.11 Effect of Extensions of Time. If the payment of said indebtedness, or any part
thereof, be extended or varied, or if any part of any security for the payment of the indebtedness
be released, or if any'person or entity liable for the payment of the indebtedness be released, or if
the Mortgagee takes other additional security for the payment of the indebtedness, or if the
Mortgagee waives or fails to exercise any right granted herein, or in the Note secured hereby, or
in any other instrument given to secure the payment hereof, all persons now or at any time
hereafter liable for the payment of the indebtedness, or any part thereof, or interested in the
Property shall be held to assent to such extension, vatiation, release, waiver, failure to exercise or
the taking of additional security, and their liability and the lien and all provisions hereof shall
continue in full force, the right of recourse against all such persons being expressly reserved by
the Mortgagee, notwithstanding such extension, variation, release, waiver, failure to exercise, or
the taking of additional security.
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violation relating to the Property that Mortgagor receives from any governmental agency or
authority, and (b) notices of default that Mortgagor shall give or receive under any agreement
that Mortgagor covenants to perform hereunder, including, without limitation, notices of default
relating to the Property that Mortgagor receives under any agreement relating to the borrowing of
money by Mortgagor or from any Person.

10.13 Right of Entry. In addition to the rights granted to Mortgagee under Paragraph
3.9 hereof, Mortgagee may enter at any reasonable time upon any part of the Property for the
purpose of performing any of the acts Mortgagee is authorized to perform under the terms of this
Mortgage or of any of the other Loan Documents. Mortgagor agrees to cooperate with
Mortgagee to facilitate such entry.

10.14 Performance by Mortgagor. Mortgagor will faithfully perform each and every
Obligation to be performed by Mortgagor under any lien or encumbrance, including, without
limitation, mortgages, deeds of trust, leases, declarations or covenants, conditions and/or
restricticis. and other agreements which affect the Property. If Mortgagor fails to do so,
Mortgagee, without demand or notice, may do any or all things necessary to perform the
Obligatioris oS Mortgagor under the pertinent instrument.

10.15 /Pessnnalty Security Instruments. Mortgagor covenants and agrees that if
Mortgagee at anytitue- holds additional security for any obligations secured hereby, it may
enforce the terms thersof or otherwise realize upon the same, at its option, either before or
concurrently herewith or aiter a sale is made hereunder, and may apply the proceeds upon the
Indebtedness secured hereby withont affecting the status or of waiving any right to exhaust all or
any other security, including tbr security hereunder, and without waiving any breach or default
or any right or power whether excrcisd hereunder, or contained herein or in any such other
security.

10.16 Suits to Protect Property. }durtgagor covenants and agrees to appear in and
defend any action or proceeding purporting o affect the security of the Mortgage, or of any
additional or other security for the Obligations, tie interest of Mortgagee or the rights, powers,
and duties of Trustee hereunder; and to pay all costs 7 expenses, inciuding, without limitation,
costs of evidence of title and reasonable attorneys' teés, ip any action or proceeding in which
Mortgagee andfor Trustee may appear or be made a puriv, including, without limitation,
foreclosure or other proceedings commenced by those clivuirg a right to any part of the
Property in any action to partition or condemn all or part of the F=opetty, whether or not pursued
to final judgment, and in any exercise of the power of sale containes hevein, whether or not the
sale is actually consummated. Mortgagor agrees that in such actien. o proceeding in which
Mortgagee is made a party, Mortgagee may at its option defend such acticn, #nd all costs of such
defense, including all court costs and reasonable attorneys' fees, shall bz bum and paid by

Mortgagor.

10.17 Junior Liens. Mortgagor represents and warrants that as of the date hercol there
are no encumbrances to secure debt junior to this Mortgage and covenants that there are 't be
none as of the date when this Mortgage becomes of record.

10.18 Usury. In the event that Mortgagee determines that any charge, fee or interest
paid or agreed to be paid in connection with the Loan may, under the applicable usury laws,
cause the interest rate on the Loan to exceed the maximum permitted by law, then such charges,
fees or interest shall be reduced and any amounts actually paid in excess of the maximum interest
permitted by such laws shall be applied by Mortgagee to reduce the outstanding principal
balance of the Loan. The parties intend that Mortgagor shall not be required to pay, and
Mortgagee shall not be entitled to collect, interest in excess of the maximum legal rate permitted

under the applicable usury laws.

10.19 Information Reporting Under IRC Section 6043(e). Any information returns or

certifications that must be filed with the Internal Revenue Service and/or provided to other
parties, pursuant to Internal Revenue Code Section 6045(e) shall be prepared, filed by and sent to
the appropriate parties by Mortgagor. To the extent permitted by law, Mortgagee shall have no
responsibility to perform such services; provided, however, upon demand Mortgagor shall
reimburse Mortgagee for any costs incurred by Mortgagee in doing so and shall also pay such fee
as Mortgagee may reasonably and lawfully request. Mortgagee shall, where requested by
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Mortgagor, promptly supply Mortgagor with all information pertaining to Mortgagee reasonably
required by Mortgagor to prepare and file any such return or certification. Mortgagor shall
indemnify Mortgagee and defend, protect and hold Mortgagee harmless from and against all
loss, cost, damage and expense (including, without limitation, attorneys' fees and costs incurred
in the investigation, defense and settlement of claims) that Mortgagee may incur, directly or
indirectly, as a result of or in connection with the assertion against Mortgagee of any claim
relating to the failure of Mortgagor to comply with its obligations under this Paragraph.

10.20 Destruction of Note. Mortgagor shall, if the Note is mutilated or destroyed by any
cause whatsoever, or otherwise lost or stolen and regardless of whether due to the act or neglect
of Mortgagee or Trustee, execute and deliver to Mortgagee in substitution therefor a duplicate
promissory note containing the same terms and conditions as the Note, within thirty (30) days
after Mortgagee notifies Mortgagor of any such mutilation, destruction, loss or theft of the Note.
Any new promissory note executed and delivered hereunder shall be in full substitution for the
Note, shall not constitute any new or additional indebtedness of Mortgagor to Mortgagee, shall
constitrie colely a substitute evidence of the Indebtedness evidenced by the original Note, and
shall not arf2ct in any manner the priority of this Mortgage, or any other document or instrument
executed 1n Cornection with or evidencing or securing the Indebtedness under the Note. Failure
or delay by Miciigngee to notify Mortgagor heréunder shall not affect in any manner Mortgagor's
liability for the Tidebtedness under the Note or Mortgagor's obligation to execute a new
promissory note herzus’er; and Mortgagor's failure to execute a new promissory note on
Mortgagee's request herer.nder shall likewise not affect Mortgagor's liability for the Indebtedness
under the Note.

10.21 Mortgagor and Mortozeee Defined. As used in this Mortgage, "Mortgagor”
includes the original signators of tlis Mortgage as Mortgagor, and their successors and assigns;
the term "Mortgagee” means the Mcrtpagee named herein or any future owner or holder,
including pledgee and participants, of aiy aote, notes or instrument secured hereby, or any
participation therein. ‘

10.22 Commingling of Funds. Any ana .all sums collected or retained by Mortgagee
hereunder (including insurance and condemnation procecds and any amounts paid by Mortgagor
to Mortgagee under Article 5 hereof), shall not be deeined *o be held in trust, and Mortgagee
may commingle any and all such funds or proceeds with its geieal assets and shall not be lable
for the payment of any interest or other return thereon, excep: tr the extent expressly provided
herein or otherwise required by law.

10.23 Effect of Changes in Laws Regarding Taxation. In the.evint of the enactment
after this date of any law of the state in which the Property are located deductiag from the value

of the land for the purpose of taxation any lien thereon, or imposing upon t.5-Moartgagee the
payment of the whole or any part of the taxes or assessments or charges or liens he'tin required
to be paid by Mortgagor, or changing in any way the laws relating to the taxation cf megages
ot debts secured by mortgages or the Mortgagee's interest in the Property, or the mann/r of
collection of taxes, so as to affect this Mortgage or the debt secured hereby or the no'dess
thereof, then, and in any such event, the Mortgagor, upon demand by the Mortgagee, shall‘pzy
such taxes or assessments, or reimburse the Mortgagee therefor; provided, however, that if in the
opinion of counsel for the Mortgagee:

10.23.1 it might be unlawfu! to require Mortgagor to make such payment;
or '

10.23.2 be making of such payment might resuit in the imposition of
interest beyond the maximum amount permitted by law, then and in such event, the Mortgagee
may eiect, by notice in writing given to the Mortgagor, to declare all of the indebtedness secured
hereby to be and become due and payable sixty (60) days from the giving of such notice.

10.24 Waiver of Defense. No action for the enforcement of the lien or of any provision
hereof shall be subject to any defense which would not be good and available to the party
interposing same in an action at law upon the Note hereby secured,

10.25 Waiver of Statutory Rights. Mortgagor shall not, and will not, apply for or avail
itself of any appraisement, valuation, stay, extension or exemption laws, or any so-called
“Moratoriumn Laws”, now existing or bereafter enacted, in order to prevent or hinder the
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Mortgagor, for itself and all who may claim through or under it, waives any and all right to have
the property and estates comprising the Property marshaled upon any foreclosure of the lien
hereof and agrees that any court having jurisdiction to foreclose such lien may order the Property
sold as an entirety. Mortgagor does hereby expressly waive any and all rights of redemption from
sale under any order or decree of foreclosure of this Mortgage on behalf of Mortgagor, the trust
estate and all persons beneficially interested therein and each and every person, acquiring any
interest in or title to the Property subsequent to the date of this Mortgage. -

10.26 Business Purpose. Mortgagor covenants and agrees that all of the proceeds of the
Note secured by this Mortgage will be used solely for business purposes and in furtherance of the
regular business affairs of the Mortgagor and Mortgagor’s beneficiary, and the entire principal
obligation secured hereby constitutes: (i) a “business loan” as that term is defined in, and for all
purposes of, 815ILCS205/4, Subsection(l)(c); and (ii) “a loan secured by a mortgage on real
estate” within the purview and operation of 815ILCS 205/4, Subsection ().

10.27 Successors and Assigns. This Mortgage and all provisions hereof shall extend to
and Le biading upon Mortgagor and its successors, grantees and assigns, any subsequent owner
or owne:s e the Property and all persons claiming under or through Mortgagor (but this clause
shall not be ~oustrued as constituting the consent by Mortgagee to the transfer of any interest in
the Property}, aud-the word “Mertgagor” when used herein shall include afl such persons and all
persons liable for ihs payment of the indebtedness or any part thereof, whether or not such
persons shall have execated said Note or this Mortgage. The word “Mortgagee”, when used
herein, shall include the successors and assigns of the Mortgagee named herein, and the holder or
holders, from time to time, f the Note secured hereby.

10.28 Other Property. Mortgigor shall not by act or omission permit any building or
other improvement on any premiscs act subject to the lien of this Mortgage to rely on the
Property or any part thereof or any itieat therein to fulfill any municipal or governmental
requirement, and Mortgagor hereby assigus ‘» Mortgagee any and all rights to give consent for
all or any portion of the Property or any inteest tievein to be so used. Similarly, no building or
other improvement on the Property shall'rely o any premises not subject to the lien of this
Mortgage or any interest therein to fulfill any grvemnmental or municipal requirement.
Mortgagor shail not by act or omission impair the integritof the Property as a single zoning lot
separate and apart from all other premises. Any act or mission by Mortgagor which would
result in a violation of any of the provisions of this paragraph «nz.l be void,

10.29 Statement of Indebtedness. Mortgagor, on written reques: of the Mortgagee, will
furnish a signed statement of the amount of the indebtedness secured icieby and whether or not
any default then exists hereunder and specifying the nature of such defaul:.

10.30 Decree of Foreclosure and Sale. Mortgagee shall have the right 2nd option to
commence a civil action to foreclose this Mortgage and to obtain a Decree of Foveclosure and
Sale subject to the rights of any tenant or tenants of the Property. The failure to joit any such
tenant or tenants as party defendant or defendants in any such civil action or the failuic'0f any
Decree of Foreclosure and Sale to foreclose their rights shall not be asserted by the Mortgagor 4s
a defense in any civil action instituted to collect the indebtedness secured hereby, or any pert
thereof, or any deficiency remaining unpaid after foreclosure and sale of the Property, any statute
or rule of law at any time existing to the contrary notwithstanding.

10.31 Acceleration. In the event that maturity of the indebtedness is accelerated by
Mortgagee because of default hereunder, a tender of payment is made by or on behalf of
Mortgagor in the amount necessary to satisfy such indebtedness at any time prior to judicial
confirmation of a foreclosure sale, such tender shall constitute a prepayment under the Note and
shall require payment of the prepayment premium provided for in the Note and shall be treated
as a prepayment thereunder.

1032 Interest. All agreements between Mortgagor and Mortgagee (including, without
limitation, those contained in this Mortgage and the Note) are expressly limited so that in no
event whatsoever shall the amount paid or agreed to be paid to the Mortgagee exceed the highest
lawful rate of interest permissible under the laws of the State of Hlinois. If, from any
circumstances whatsoever, fulfillment of any provision hereof or the Note or any other
documents securing the indebtedness secured hereby, at the time performance of such provision
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by law which a court of competent jurisdiction may deem applicable hereto, then, ipso facto, the
obligation to be fulfilled shall be reduced to the highest lawful rate of interest permissible under
the laws of the State of Illinois; and if for any reason whatsoever, the Mortgagee shall ever
receive as interest an amount which would be deemed unlawful, such interest shall be applied to
the payment of the last maturing installment or installments of the principal indebtedness secured
hereby (whether or not then due and payable) and not to the payment of interest.

10.33 Margin Security. Mortgagor covenants and agrees that it shall constitute a default
hereunder if any of the proceeds of the loan for which the Note is given will be used, or were
used, as the case may be, for the purpose (whether immediate, incidental or ultimate) of
“purchasing” or “carrying” any “margin security” as such terms are defined in Regulation G of
the Board of Govemors of the Federal Reserve System (12 CFR Part 207) or for the purpose of
reducing or retiring any indebtedness which was originally incurred for any such purpose.

10.34 Property Management. Mortgagor shall include a “no lien” provision in any
property inanagement agreement hereafter entered into by Mortgagor or its beneficiary with a
property insnager for the Property, whereby the property manager waives and releases any and
all mechani<s’ lien rights that he, or anyone claiming through or under him, may have pursuant
to 770ILCS Gu’i. Such property management agreement containing such “no lien” provision or a
short form thercol shall, at Mortgagee's request, be recorded with the Recorder of Deeds of
Cook County, Illinvic, as-appropriate.

10.35 Subrogaiion. To the extent that Mortgagee, on or after the date hereof, pays any
sum due under any provision +f ‘aw or any instrument or document creating any lien prior or
superior to the lien of this Mottgags, er Mortgagor or any other person pays any such sum with
the proceeds of the loan secured Lerebv. Mortgagee shall have and be entitled to a lien on the
Property equal in priority to the lien discharged, and Mortgagee shall be subrogated to, and
receive and enjoy all rights and liens possessed, held or enjoyed by, the holder of such lien,
which shall remain in existence and benefit Mortgagee in securing the indebtedness secured
hereby. Mortgagee shall be subrogated, notwithstanding their release of record, to the lien of all
mortgages, trust deeds, superior titles, vendors’ iiens; liens, charges, encumbrances, rights and
equities on the Property, to the extent that any ovligziion under any thereof is directly or
indirectly paid or discharged with proceeds of disbursemsriis or advances under the Note secured
hereby, '

10.36 Fees. Mortgagor acknowledges and confirms that Mor*zazee shall impose certain
administrative processing and/or commitment fees in connection witl: (a) the extension, renewal,
modification and amendment of its loans, (b) the release or substitution 4f ollateral therefor, (c)
obtaining certain consents, waivers and approvals with respect to the Propcrry, o (d) the review
of any lease or proposed lease or the preparation or review of any subordinatio:, not-disturbance
agreement (the occurrence of any of the above shall be called an “Event”). Mertyagor hereby
acknowledges and agrees to pay, immediately, with or without demand, all such fees (as the
same may be increased or decreased from time to time), and any additional fees of a sinvilar e
or nature which may be imposed by Mortgagee from time to time, upon the occurrence ci 7iv
Event or otherwise. Wherever it is provided for herein that Mortgagor pay any costs ais
expenses, such costs and expenses shall include, but not be limited to, all legal fees and
disbursements of Mortgagee, whether retained firms, the reimbursement for the expenses of in-
house staff or otherwise.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREQF, Mortgagor has.caused this Mortgage to be executed as of the
day and year first above written.

MORTGAGOR: ALEXA PARTNERSHIP, L.L.C., an Illinois limited
liability company :

o VAt

Victor J. Cygher| Jr., its Marjaging Member

STATE OF ILLINOIS )
)y §S.
COUNTY.OF COOK )
Lo , a Notary Public in and for said County, in the State

aforesaid, LO/EREBY CERTIFY that Victor J. Cypher, Jr., personally known to me to be the
managing membor-of ALEXA PARTNERSHIP, LL.C., an Ulinois limited liability company,
whose name is suhscribed to the within instrument, appeared before me this day in person and
acknowledged that as such member, he signed and delivered the said instrument as member of
such limited liability cor:pany, as his free and voluntary act and as the free and voluntary act and
deed of said limited liability compsny, for the uses and purposes therein set forth.

GIVEN under my hand and Noturial Seal this day of August, 2001.

Notary Public

My Commission expires: N
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EXHIBIT "A"
PROPERTY DESCRIPTION

All that certain real property located in Cook County, Illinots, described as follows:

LOTS 2 TO 7 AND THE NORTH 15 FEET OF LOT 8 IN GEORGE LILLS SHERIDAN
ROAD ADDITION TO CHICAGO, BEING A SUBDIVISION OF THE SOUTHEAST
FRACTIONAL Y% OF SECTION 8, TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE
THIRD PRINCIPAL MERIDIAN (EXCEPT THAT PART TAKEN FOR WIDENING OF
SHEFFIELD AVENUE) IN COOK COUNTY, ILLINOIS.

¢liT NUMBERS: 14-08-416-018-0000
14-08-416-019-0000
14-08-416-020-0000
14-08-416-021-0000
14-08-416-022-0000

21
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AlA DOCUMENT B151-1997
ABBREVIATED OWNER-
ARCHITECT AGREEMENT

The American Institute

of Architacts

1735 New York Avenue, N.W.
Washington, D.C, 20006-5292

The Owner and Architect agree as follows.

Copyright 1974, 1978, 1987, ©1997 by The American institute of Architects. Reproduction of the material herein or sub-
stantial quotation of its provisions without written permission of the AlA violates the copyright laws of the United
States and will subject the violator 1o legal prosecution.

WARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator 1o legal prosecution.
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ARTICLE 1 ARCHITECT'S RESPONSIBILITIESV
11 Theservices performed by the Architect, Architect's employees and Architect's consultants
shall be-as enumerated in Articles 2, 3 and 12.

12 The Architect’s services shall be performed as expeditiously as is consistent with .
professional skill and care and the orderly progress of the Project. The Architect shall submit for

the Owner's approval a schedule for the performance of the Architect's services which may be

adjusted as the Project proceeds. This schedule shall include allowances for periods of time

required for the Owner's review and for approval of submissions by authorities having

jurisdiction over the Project. Time limits established by this schedule approved by the Owner shall

not, except for reasonable cause, be exceeded by the Architect or Owner,

13 The Arclitect shall designate a representative authorized to act on behalf of the Architect
with respect to tiie- Project.

14 The services coveed by this Agreemenl are subject to the time limitations con!mned in
~ 'Subparagraph 11:5.1.

ARTICLE 2 SCOPE OF ARCHITECT'S A 3} SERVICES
21  DEFINITION
The Architect's Basic Services consist of 'hose described in Paragraphs 2.2 through 2.6 and any
other services identified in Article 12-as par’- o Basic Services, and include normal structural,
mechanical and electncal englneenng services.

22 SCHEMATlC DESIGN PHASE X
221 The Architect shall review the program furnisted 'by the Owner to ascertain the
requirements of the Project and shall arrive at - mutual underctarding of such requirements with
the Owner. '

222 The Architect shall provide a preliminary evaluation of the Owner's program, schedule
and construction budget requirements, each in terms of the other, subject to the limitations set
forth in Subparagraph-s.2.1.

223 The AICthBCt shall rev1ew wuh the Owner alternative approaches o Jdesizn and
construction of the Project.

2.24 Based on the mutually agreed-upon program, schedule and construction budge!
requirements, the Architect shall prepare, for approval by the Owner, Schematic Design
Documents consisting of drawings and other documents illustrating the scale and relationship of
Project components.

2.25. The Architect shall submit to the Owner a preliminary estimate of Construction Cost
based on current area, volume or similar conceptual estimating techniques.

23 DESIGN DEVELOPMENT PHASE

231  Based on the approved Schematic Design Documents and any adjustments authorized by
the Owner in the program, schedule or construction budget, the Architect shall prepare, for 01597 AIAG
approval by the Owner, Design Development Documents consisting of drawings and other doc-  AjA DOCUMENT 81511997
uments to fix and describe the size and character of the Project as to architectural, structural, ABBREVIATED OWNER-
mechenicaband-electrieal systems, materials and such other elements as may be appropriate. ARCHITECT AGREEMENT

. . . .. . The American Institute
232 The Architect shall advise the Owner of any adjustments to the preliminary estimate of  of acchirects

Construction Cost. 1735 New York Avenue, N.W.
Washington, D.C. 20006-5292

WARNING: Unlicensed photocopying violates U5, copyright laws and will subject the violator to legal prosecution,
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2.4 CONSTRUCTION DOCUMENTS PHASE

241 Based on the approved Design Development Documents and any further adjustments in
the scope or quality of the Project or in the construction budget authorized by the Owner, the
Architect shall prepare, for approval by the Owner, Construction Documents consisting of

- Drawings and Specifications setting forth in detail the requirements for the construction of the

Project.

242 The Architect shall assist the Owner in the preparation of the necessary bidding
information, bidding forms, the Conditions of the Contract, and the form of Agreement between
the Owner and Contractor. o T

243 The Architect shall advise the Owner of any adjustments io previous preliminary
estimates of Construction Cost indicated by changes in requirements or general market
conditions.

244  The Architect shall assist the Owner in connection with the Owner's respo i nsibility: for
%ug documents required for the approval of governmental authorities havingjuris iction gver
the Troizct. -{_“_[,lﬁd-.g e

2.5 BIDD’~G OR NEGOTIATION PHASE Sl itk

The Architeci, filowing the Owner's approval of the Construction Documents andof the latest
preliminary estimate of Construction Cost, shall assist the Owner in obtaining bids or negotiated
proposals and assist i7: aivarding and preparing contracts for construction. .. = v -

26 CONSTRUCTION PHAT-ADMINISTRATION OF THE CONSTRUCTION CONTRACT .
261  The Architect's responsitility to provide Basic Services for the ConstructtonPhase under
this Agreement commences wid: iz award of the initial Contract. for Constriiction and
terminates at the earlier of the issuaric< to the Owner of the final Certificaé for Payment or 60

days after the date of Substantial Compietior. of the Work.

2.62 The Architect shall provide administiuon o%the Contract for Construction as set forth
below and in the edition of AIA Document Az~ Grneral Conditions of thé” Contract' for
Construction, current as of the date of this Agreemreni, unless otherwisé provided ‘in this
Agreement. Modifications made to the General Conditions, when adopted as part of the Contract
Documents, shall be enforceable under this Agreement only tc the =xtent that they are consistent
with this Agreement or approved in writing by the Architect. o

, ‘
263  Duties, responsibilities and limitations of authority of the Archite.t “tider this Paragraph
2.6 shall not be restricted, modified or extended without written agreemert of the Owmer and
Architect with consent of the Contractor, which consent will not bé unreasonap’ rvithheld: "

264 The Architect shall be a representative of and shall advise and consult with the Owner
during the administration of the Contract for Construction. The Architect shall have authority to
act on behalf of the Owner only 1o the extent provided in this Agreement unless otherwise
modified by written amendment.

265 The Architect, as a representative of the Owner, shall visit the site at intervals appropriate
to the stage of the Contractor’s operations, or as otherwise agreed by the Owner and the Architect
in Article 12, (1) to become generally familiar with and to keep the Owner informed about the
progress and quality of the portion of the Work completed, (2} to endeavor to guard the Owner
against defects and deficiencies in the Work, and (3) to determine in‘general if the'Wokk is béing
performed in a manner indicating that the Work, when fully completed, will be in accordance
with the Contract Documents. However, the Architect shall not be required to make exhaustive or

WARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator to legal prosecution.
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ARTICLE1 ARCHITECT'S RESPONSIBILITIES‘
11 The services performed by the Architect, Architect's employees and Architect's consultants

shall be-as enumerated in Articles 2, 3 and 12.

12 The Architect's services shall be performed as expeditiously as is consistent with
professional skill and care and the orderly progress of the Project. The Architect shall submit for
the Owner's approval a schedule for the performance of the Architect's services which may be
adjusted. as the Project proceeds. This schedule shall include allowances for periods of time
' fequired for-the Owniér's review and for approval of submissions by authorities having
jurisdiction over the Project. Time limits established by this schedule approved by the Owner shall
not, except for reasonable cause, be exceeded by the Architect or Owner.
“e:13% #The Architect shall designate a representative authorized to act on behalf of the Architect
with respect to tie Froject.

- Thsemces cwaed’:ﬁy this A”giéément are subject to the time limitations contained in
«ibubparigraph sl lin R i '

ARTICLE 2. SCOPE OF ARCHITECT'S ZAZIC SERVICES
e IDERNITION; i e
7 The Architect's Basic Services consist ot thoss described in Paragraphs 2.2 through 2.6 and any
othef.-_'sbrvices-identiﬁéd'.ih Article 127as pa.* ‘of Basic Services, and include normal structural,

- mechﬁi}igal al'iad"elggtricg.l‘h_engineéring services.

ot

©.22 ¥ SCHEMATIC,DESIGNPHAS = |

221 ~The Arch_ltect 'shglli‘qeﬁew¢,' ¢ program fumniches by the Owner to ascertain the

~requirements of thie Project and shall‘arrive af a mutual understanding of such requirements with
the Owner. - *. T T

N . 22.2 The ,Ax'gl:litect“shhll provide aprelunmary evaluation of the Owrer's program, schedule
-and :cuqnsmfé_ﬁbn budget requirements, éach in terms of the other, subject.te the limitations set
forth in Subparagraph's.2.1 R

e FEO ORISR .:xa'f_¥;..i;°’:=:‘.ﬂ'_:" . .
- %223 The Archite ‘shall review “with: the Owner alternative approaches to design and

cohstnitﬁon of tljxé Project.

~.2.2.4.:Based "on. the mutually _agreed-upon program,. schedule and construction budger

.. requirements, the Architect shall ‘prepare, for approval by the Owner, Schematic Desigr

'Docurhents consisting of drawings and other docurnents illustrating the scale and relationship of
Emjéci components. '

225 -The A;chitect 'sh'all._submit to the Owner a preliminary estimate of Construction Cost
based on current area, volume or similar conceptual estimating techniques.

23 DESIGN DEVELOPMENT PHASE

231 Based on the approved Schematic Design Documents and any adjustments authorized by

the Owner in the program, schedule or construction budget, the Architect shall prepare, for

approval by the Owner, Design Development Documents consisting of drawings and other doc-

uments to fix and describe the size and character of the Project as to architectural, structural,
" mecheniceland-eleetrieal systems, materials and such other elements as may be appropriate.

232 The Architect shall advise the Owner of any adjustments to the preliminary estimate of
Construction Cost.

WARNING: Unlicansed photocopying violates LS. copyright taws and will subject the violator to legal prosecution.
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continuous on-site inspections to check the quality or quantity of the Work. The Architect shall
neither have control over or charge of, nor be responsible for, the construction means, methods,
techniques, sequences or procedures, or for safety precautions and programs in connection with
the Work, since these are solely the Contractor’s rights and responsibilities under the Contract
Documents.

2.6.6 The Architect shall report to the Owner known deviations from the Contract Documents
and from the most recent construction schedule submitted by the Contractor. However, the

- Architect shall not be responsible for the Contractor’s failure to perform the Work in accordance
with the requirements of the Contract Documents. The Architect shall be responsible for the
Architect’s negligent acts or omissions, but shall not have control over or charge of and shall not
be responsible for acts or omissions of the Contractor, Subcontractors, or their agents or
employees, or of any other persons or entities performing portions of the Work.

2.67 The Architert shall at all times have access to the Work wherever it is in preparation or
progress. : :

268 . Exceptas otherwise provided in this Agreement or when direct communications have been
‘specially authorized, the Owae: shall endeavor to communicate with the Contractor through the
Architect about matters arising out-of or relating to the Contract Documents. Communications
by and-with the-Architect's consultaats shall be through the Architect.

269 CERTIFICATES FOR PAYMENT
2.6.9.1 The Architect shall review and cemfy ‘ne amounts due the Contractor and shall issue
ceruﬁcates in such amounts. - :

~ 2.6.9.2 The Aréhitect's certiﬁt:ation-'fon payment-shall coasliiyute a representation to the Owner,
‘based on the Architect's evalitation of the Wotk as provided ii Subparagraph 2.6.5 and on the data
comprising the Contractor's Application: for:Payment, that the Wori: has progressed to the point
indicated and that, to the best of the Architect's knowledge, informz{1cia and belief, the quality of

- the Work is in accordance with the Contract Documents, The foregoirg-representations are
‘subject (1) to an evaluation of the Work:for conformance with the Con\ract Documents upon
‘Substantial Completion, (2) to restlts of subsequent tests and inspections, 17}.1» correction of
minor - deviations. from- the Contract- Documents prior to completion, and {4) (o specific
‘quahﬁcahons expressed by the Archiitect:

2693 The issuance of 2 Certiﬁcate for Payment shall not be a representation that the Architec:
has (1) made exhaustive or continuous on-site inspections to check the quality or quantity of th<
Work, (2) reviewed construction means, methods, ‘techniques, sequences or procedures, (3)
reviewed copies of requisitions received from Subcontractors and material suppliers and other
“data requested by the Owner to substantiate the Contractor's right to payment, or (4) ascertained
how or for what purpose the Contractor has used money previously paid on account of the
Contract Sum.

2.6.10 The Architect shall have authority to reject Work that does not conform to the Contract
Documents. Whenever the Architect considers it necessary or advisable, the Architect shall have
authority to require inspection or testing of the Work in accordance with the provisions of the
Contract Documents, whether or not such Work is fabricated, installed or completed. However, ©1957 aia®

neither this authority of the Architect nor a decision made in good faith either to exercise or not ~ AtA DOCUMENT B151-1997
to exercise such authority shall give rise to a duty or responsibility of the Architect to the ::2?1?22?:@03&!&:&
Contractor, Subcontractors, material and equipment suppliers, their agents or employees or other

persons or entities performing portions of the Work. The American Institute
of Architects

1735 New York Avenue, N.W.
Washington, D.C. 20006-5292
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2611 The Architect shall review and approve or take other appropriate action upon the
Contractor’s submittals such as Shop Drawings, Product Data and Samples, but only for the
limited purpose of checking for conformance with information given and the design concept
expressed in the Contract Documents. The Architect's action shail be taken with such reasonable
promplness as to cause no delay in the Work or in the activities of the Owner, Contractor or
separate contractors, while allowing sufficient time in the Architect's professional judgment to
permit adequate review. Review of such submittals is not conducted for the purpose of determin-
ing the accuracy and completeness of other details such as dimensions and quantities, or for
substantiating instructions for installation or performance of equipment or systems, all of which
remain the responsibility of the Contractor as required by the Contract Documents. The
Architect's review shall not constitute approval of safety precautions or, unless otherwise
specifically stated by the Architect, of any construction means, methods, techniques, sequences or
procedures. The Architect's approval of a specific item shall not indicate approval of an assembly
of which the item is a component. :

2£22 If professional design services or certifications by a design professional related to systems,
m:zeials or equipment are specifically required of the Contractor by the Contract Documents,
the Ascliiiect shall specify appropriate performance and design criteria that such services must
satisfy. Snop Drawings and other submittals related to the Work designed or certified by the
design professivizal retained by the Contractor shall bear such professional’s written approval
when submitted to the Architect. The Architect shall be entitled to rely upon the adequacy,
accuracy and completeriess of the services, certifications or approvals performed by such
design professionals. -

2.6.13 The Architect shall preycie Change Orders and Construction Change Directives, with sup-

porting documentation and dat’ if, deemed necessary by the Architect as provided in

Subparagraphs 3.1.1 and 3.3.3, for thc Svmer's approval and execution-in accordance with the
Contract Documents, and may authorize rilnor changes in the Work not involving an adjustment
in the Contract Sum or an extension of the'smiract Time which are consistent with the intent of
the Contract Documents. ’ -

264 The Architect shall conduct inspections to d-termine the date or dates of Substantial
Completion and the date of final completion, shall receive £:m the Contractor and forward to the
Owner, for the Owner's review and records, written warranties a4 related documents required by
the Contract Documents and assembled by the Contractor, and 'ha"-issue a final Certificate for
Payment based upon a final inspection indicating the Work compliesvith the requirements of the
Contract Documents.

2.6.05 The Architect shall interpret and decide matters concerning performairce of the Owner
and Contractor under, and requirements of, the Contract Documents on writien request of either
the Owner or Contractor. The Architect's response to such requests shall be made in writing with-
in any time limits agreed upon or otherwise with reasonable promptness,

2636 Interpretations and decisions of the Architect shall be consistent with the intent of and
reasonably inferable from the Contract Documents and shall be in wriling or in the form of draw-
ings. When making such interpretations and initial decisions, the Architect shail endeavor to
secure faithful performance by both Owner and Contractor, shall not show partiality to either,
and shall not be liable for results of interpretations or decisions so rendered in good faith.

2617 The Architect shall render initial decisions on claims, disputes or other matters in question
between the Owner and Contractor as provided in the Contract Documents. However, the
Architect’s decisions on matters relating 1o aesthetic effect shall be fina] if consistent with the
intent expressed in the Contract Documents.

WARNING: Unlicensed photocopying violates Ui 5. copyright laws and will subject the violator to legal prosecution.
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continuous on-site inspections to check the quality or quantity of the Work. The Architect shall
neither have control over or charge of, nor be responsible for, the construction means, methods,
techniques, sequences or procedures, or for safety precautions and programs in connection with
the Work, since these are solely the Contractor’s rights and responsibilities under the Contract
Documents.

266 The Architect shall report to the Owner known deviations from the Contract Documents
~and from-the.mest recent construction schedule submitted by the Contractor. However, the
;. Architect shall not be responsible for the Contractor’s failure to perform the Work in accordance
_with: the requirements, of the Contract Documents. The Architect shall be responsible for the
- Architect’s negligent-acts or omissions, but shall not have control over or charge of and shall not
o .-be_responsible. for; acts or omissions of the Contractor, Subcontractors, or their agents or
v iemployees,o.af my.other persons or entities performing portions of the Work.

BT 'I;hefﬁ'_rth[{lec‘. shall at all times have access to the Work wherever it is in preparation or

FERE Y B

'2.6.8~i Except4s otherwise {ro/ided in this Agreernent or when direct communications have been

spetially autliotized, the Owiier shall endeavor to communicate with the Contractor through the

- ‘Architect about matters arising‘out of: ¢ relating to the Contract Documents. Communications
““by and'with tlie?ﬁi’chiteq’ﬁféhsullénfsfé“:aﬂ be:through the Architect.

EEN b

i i

269. CERTIFICATES FOR PAYMENT
. 268.1 The Architect:shall review and  certify the amounts due the Contractor and shall issue
“certificates in‘suchiamotints. e LT

6.9.2 The Architec’s certificition ot payment shall coastitute a representation 1o the Owner,
ased dﬁ:thegAiéfiitEé{' s eviluation of 'thé'WofK75§§provided iq Subparagraph 2.6.5 and on the data
" comprising the' Gontracior's Application for Payment, that the'Wark has progressed to the point
- indicated and'that, to the best of the Architect's knowledge, inforri:ation and belief, the quality of
- the Work is in accordance with the Contract Documents, The foregoiiig representations are
-subject (1) to-an evaluatiori of the Wotk: for éonformance with the Contract Documents upon

‘Sibstanitial Completion, (2) to results of subsequent tests and inspections, (2! to correction of
-;‘._vmind'g': deviations: fron the. Contrac’_t;‘Docﬁﬁ‘tenls prior to completion, ana (4) to specific
“#iquialifications expressed by the Architect:*~

.........

2.6.93 The issuance of a-Certificate for Payment shall not be a representation that the Architzct

has (i) made exhaustive or continuous on-site inspections to check the quality or quantity of in»

- Work, (2) reviewed constriction: means, methods, techniques, sequences or procedures, (2}

reviewed .copies of requisitions received from Subcontractors and material suppliers and other

- data requested by the Owrier to substantiate the Contractor's right to payment, or (4) ascertained

how or for what purpose the Contractor has used money previously paid on account of the
Contract Sum.

2610 The Architect shall have authority to reject Work that does not conform to the Contract
Documents. Whenever the Architect considers it necessary or advisable, the Architect shall have
authority to require inspection or testing of the Work in accordance with the provisions of the
Contract Documents, whether or not such Work is fabricated, installed or completed. However,
neither this authority of the Architect nor a decision made in good faith either to exercise or not
to exercise such authority shall give rise to a duty or responsibility of the Architect to the
Contractor, Subcontractors, material and equipment suppliers, their agents or employees or other
persons or entities performing portions of the Work.

WARNING: Unlicensed photocopying violates U.S. copyright taws and will subject the violator 1o legal prosecution.
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2.6.18 The Architect’s decisions on claims, disputes or other matters in question between the
Owner and Contractor, except for those relating 1o aesthetic effect as provided in Subparagraph
2.6.17, shall be subject to mediation and arbnratlon as provided in this Agreement and in the
Contract Documents.

ARTICLE 3 ADDITIONAL SERVICES

3. GENERAL
3.11 - The services described in this Article 3 are not included in Basic Services unless so
identified in Article 12, and they shall be paid for by the Owner as provided in this Agreement, in
addition to the compensation for Basic Services. The services described under Paragraphs 3.2 and
3.4 shall only be provided if authorized or confirmed in writing by the Owner. If services described
under Contingent Additional Services in Paragraph 3.3 are required due to circumstances beyond
the Architects control, the Architect shall notify the Owner prior to commencing such services.
1f the Owner de<me that such services described under Paragraph 3.3 are not required, the Owner

..shall give prompt v11en notice 1o the Architect. If the Owner indicates in writing that all or part
of such Contingent' Add*icnal Services are not required, the Architect shall have no obligation to
provide those services.

32 PROJECT REPRESENTAI1ON BEYOND BASIC SERVICES

321 If more extensive representzsa at the site than is described in Subparagraph 2.6.5 is
required, the Architect shall provide one or tnore Project Representatives to assist in carrying out -
such additional on-site responsibilities.

3.2.2  Project Representatwes shall be selecled ¢rirloyed and directed by the Architect, and the
Architect shall be compensated ‘therefor as agreed by~the Owner and Architect. The duties,
responsibilities and limitations of authority of Project 2enresentatives shall be as described in the
edition of AIA Document B3s2 current as of the date of this{greement, unless otherwise agreed.

323 Through the presence at the site of such Project Represer.catives, the Architect shall
endeavor to provide further protection for the Owner against defects and-deficiencies in the Work,
but the furnishing of such project representation shall not modify the rizhts) responsibilities or
obligations of the Architect as described elsewhere in this Agreement.

33 CONTINGENT ADDITIONAL SERVICES N
331 Making revisions in drawings, specifications or other documents when such revisions are:
1 inconsistent with approvals or instructions previously given by the Owner, {icluding
revisions made necessary by adjustments in the Owner’s program or Project budyet; .
2 required by the enactment or revision of codes, laws or regulations subsequent to tlie
preparation of such documents; or
3 due to changes required as a result of the Owner's failure to render decisions in a
timely manner.

332 Providing services required because of significant changes in the Project including,
but not limited to, size, quality, complexity, the Owner's schedule, or the method of bidding or
negotiating and contracting for construction, except for services required under Subparagraph

5.2.5.

333 Preparing Drawings, Specifications and other documentation and supporting data, 01997 AIAD
evaluating Contractor's proposals, and providing other services in connection with Change  AIA DOCUMENT B151-1997

Orders and Construction Change Directives. ABBREVIATED OWNER-
ARCHITECT AGREEMENT

334 Providing services in connection with evaluating substitutions proposed by the Contractor _ )
The American institute

and making subsequent revisions to Drawings, Specifications and other documentation resulting  of acchirects

therefrom. 1735 New York Avenue, N.W.
Washington, D.C. 20006-5292
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335 Providing consultation concerning replacement of Work damaged by fire or other cause
during construction, and furnishing services required in connection with the replacement of such
Work.

336 Providing services made necessary by the default of the Contractor, by major defects or
deficiencies in the Work of the Contractor, or by failure of performance of either the Owner or
Contractor under the Contract for Construction.

337 Providing services in evaluating an extensive number of claims submitted by the
Contractor or others in connection with the Work.

338 Providing services in connection with a public hearing, a dispute resolution proceeding or
a legal proceeding except where the Architect is party thereto.

339 Preparing documents for alternate, separate or sequential bids or providing services in
sonnection with bidding, negotiation or construction prior to the completion of the Construction
Eecuments Phase.

34 O"'TIONAL ADDITIONAL SERVICES
341 Troviding analyses of the Owner's needs and programming the requirements of " the
Project.

3.4.2 Providing hixarcial feasibility or other special studies.
343 Providing planning s:rveys, site evaluations or comparative studies of prospective sites.

344  Providing special surveys, enyironmental studies and submissions required for approvals
of governmental authorities or others izving jurisdiction over the Project.

345 Providing services relative to future {arilities, systems and equipment.

346 Providing services to investigate existing chndi.inns or facilities or to make measured
drawings thereof,

347 Providing services to verify the accuracy of drawings or Hthér information furnished by the
Owner.

348 Droviding coordination of construction performed by separaie ‘criractors or by the
Owner's own forces and coordination of services required in connection »ith construction

performed and equipment supplied by the Owner.

3.49 Providing services in connection with the work of a construction manager or separate
consultants retained by the Qwner, '

3.410 Providing detailed estimates of Construction Cost.
3.4 Providing detailed quantity surveys or inventories of material, equipment and labor.
3412 Providing analyses of owning and operating costs.

34.3 Providing interior design and other similar services required for or in connection with the
selection, procurement or installation of furniture, furnishings and related equipment.

WARNING: Unlicensed photocopying violates U1.S. copyright laws and will subject the violator to legal prosecution.
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2618 The Architect's decisions on claims, disputes ot other matters in question between the
Owner and Contractor, except for those relating to aesthetic effect as provided in Subparagraph
2.6.7, shall be subject to mediation and arbitration as provided in this Agreement and in the
Contract Documents.

ARTICLE 3 ADDITIONAL SERVICES
31 GENERAL ’
3.1 :The services described in this Article 3 are not included in Basic Services unless so
:dentified in Article 12, and they shall be paid for by the Owner as provided in this Agreement, in
addition to the compensation for Basic Services. The services described under Paragraphs 3.2 and
. 3.4shall only be provided if authorized or confirmed in writing by the Owner. If services described
under Continceit Additional Services in Paragraph 3.3 are required due to circumstances beyond
the Architect's control, the Architect shall notify the Owner prior to commencing such services.
If the, Owner deeras 1hat such services described under Paragraph 3.3 are not required, the Gwner
;;shall give prompt writtea notice to the Architect. If the Owner indicates in writing that all or part
of such Contingent Ad¢1iiunal Services are not required, the Architect shall have no obligation to
provide those services. '

32 PROJECT BEPRESENTA]'IO_N ~cYOND BASIC SERVICES

321 If more extensive represeniation at the site than is described in Subparagraph 2.6.5 is
required, the Architect shall provide on¢ or inore Project Representatives to assist in carrying out
such additional on-site responsibilities.

322 Project Representatives, shall be selected; e-nployed and directed by the Architect, and the
‘Architect shall be compensated therefor as agreed Py the Owner and Architect. The duties,
 responsibilities and limitations of authority of Projec. Representatives shall be as described in the
- edition of ALA Document B352 current as of the date of {hi« Agreement, unless otherwise agreed.

323 Through the presence at the site of such Project Répresntatives, the Architect shall

endeavor to provide further protection for the Owner against defects and deficiencies in the Work,

but the furnishing of such project representation shall not modity the rights, responsibilities or
" obligations of the Archi{éct'zis- described elsewhere in this Agreement.

33 CONTINGENT ADDITIONAL SERVICES -
. 331 Making revisions in-drawings, specifications or other documents when suc revisions are: :

1 inconsistent with approvals or instructions previously given by the Owrie: including
revisions made necessary by adjustments in the Owner's program or Project bridget;

2 required by the enactment or revision of codes, laws or regulations subsequentio i
preparation of such documents; or

3 due to changes required as a result of the Owner's failure 1o render decisions in a
timely manner.

332 Providing services required because of significant changes in the Project including,
but not limited to, size, quality, complexity, the Owner's schedule, or the method of bidding or
negotiating and contracting for construction, except for services required under Subparagraph
5.2.5.

333 Dreparing Drawings, Specifications and other documentation and supporting data, g,597 ain®
evaluating Contractor's proposals, and providing other services in connection with Change  AIA DOCUMENT B151-1997

Orders and Construction Change Directives. : ABBREVIATED OWNER-
ARCHITECT AGREEMENT

33.4 Providing services in connection with evaluating substitutions proposed by the Contractor . .
The American Institute

and making subsequent revisions to Drawings, Specifications and other documentation resulling  f Architects

therefrom. 1735 New York Avenue, N.W.
Washington, D.C. 20006-5292
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3.4.14 Providing services for planning tenant or rental spaces.

3415 Making investigations, inventories of materials or equipment, or valuations and detailed
appraisals of existing facilities.

3416 Preparing a set of reproducible record drawings showing significant changes in the Work
made during construction based on marked-up prints, drawings and other data furnished by the
Contractor to the Architect.

3.417 Providing assistance in the utilization of equipment or systems such as testing, adjusting
and balancing, preparation of operation and maintenance manuals, training personnel for
operation and maintenance, and consultation during operation,

3418 Providing services after issuance 1o the Owner of the final Certificate for Payment, or in
the absence of 4 fimial Certificate for Payment, more than 60 days after the date of Substantial
Completion of the"Work.

3.419 Providing services o consultants for other than architectural, structural, mechanical and
electrical engineering portions of the Project provided as a part of Basic Services,

3.4.20 Providing any other services rot otherwise included in this Agreement or not customarily
furnished in accordance with generally :ccerted architectural practice.

ARTICLE 4 OWNER'S RESPONSIBILITIES
41  The Owner shall provide full information in a (imely manner regarding requirements for
and limitations on the Project, including a written program, which shall set forth the Owner's
objectives, schedule, constraints and criteria, including space requirements and relationships,
flexibility, expandability, special equipment, systems and site-requirements. The Owner shall
 furnish to the Architect, within 15 days after receipt of a writlen r*qiest, information necessary
and relevant for the Architect to evaluate, give notice of or enforce lien riglhis

42  The Owner shall establish and periodically update an overall buagzt for the Project,
including the Construction Cost, the Owner's other costs and reasonable contingen<ies related to
all of these costs.

43  The Owner shall designate a representative authorized to act on the Owner's behal with
respect to the Project. The Owner or such designated representative shall render decisions ir'a
timely manner pertaining to documents submitted by the Architect in order to avoid
unreasonable delay in the orderly and sequential progress of the Architect's services.

4.4  The Owner shall furnish surveys to describe physical characteristics, legal limitations and
utility locations for the site of the Project, and a written legal description of the site. The surveys
and legal information shall include, as applicable, grades and lines of streets, alleys, pavements
and adjoining property and structures; adjacent drainage; rights-of-way, restrictions, easements,
encroachments, zoning, deed restrictions, boundaries and contours of the site; locations,
dimensions and necessary data with respect to existing buildings, other improvements and trees;
and information concerning available utility services and lines, both public and private, above and ©1997 ais®

below grade, including inverts and depths. All the information on the survey shall be referenced AlA DOCUMENT BI5)-137

: ABBREVIATED OWNER-

to a Project benchmark. ARCHITECT AGREEMENT

45  The Owner shall furnish the services of geotechnical engineers when such services are T'{"i Am”‘?"‘ Institute
Qt Arcnitects

requested by the Architect. Such services may include but are not limited 10 test borings, test Pits, 1735 New York Avenue, N.W.
' Washington, D.C. 20006-5292
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determinations of soil bearing values, percolation tests, evaluations of hazardous materials,
ground corrosion tests and resistivity tests, including necessary operations for anticipating subsoil
conditions, with reports and appropriate recommendations.

46  The Owner shall furnish the services of consultants other than those designated in
Paragraph 4.5 when such services are requested by the Architect and are reasonably required by the
scope of the Project.

47  The Owner shall furnish structural, mechanical, and chemical tests; tests for air and water
pollution; tests for hazardous materials; and other laboratory and environmental tests, inspections
and reports required by law or the Contract Documents. '

48  The Owner shall furnish all legal, accounting and insurance services that may be necessary
at any time for the Project to meet the Owner’s needs and interests. Such services shall include
auditing services the Owner may require to verify the Contractor's Applications for Payment or
to ascertain how or for what purposes the Contractor has used the money paid by or on behalf of
th: Owner.

49 ° 7heservices, information, surveys and reports required by Paragraphs 4.4 through 4.8 shall
be furniiied at the Owner's expense, and the Architect shall be entitled to rely upon the
accuracy anc_comuleteness thereof.

410 The Owner shail provide prompt written notice to the Architect if the Owner becomes
aware of any fault or def<ct in the Project, including any errors, omissions or inconsistencies in
the Architect’s Instruments of Gervice.

ARTICLES CONSTRUCTION COST

5.1 DEFINITION
511 The Construction Cost shall bethe total cost or, 1o the extent the Project is not
completed, the estimated cost to the Owner o a'i elements of the Project designed or specified by

the Architect.

512 The Construction Cost shall include the costat) current market rates of labor and
materials furnished by the Owner and equipment designed, specified, selected or specially
provided for by the Architect, including the costs of managem:nt sr supervision of construction
or installation provided by a separate construction manager o:contractor, plus a reasonable
allowance for their overhead and profit. In addition, a reasonable atlowince for contingencies
shall be included for market conditions at the time of bidding and for ch=nss in the Work.

513 Construction Cost does not include the compensation of the Architect and the Architect's
consultants, the costs of the land, rights-of-way and financing or other costs that are the respon-
sibility of the Owner as provided in Article 4.

5.2 RESPONSIBILITY FOR CONSTRUCTION COST

5.21 Evaluations of the Owner's Project budget, the preliminary estimate of Construction Cost
and detailed estimates of Construction Cost, if any, prepared by the Architect, represent the
Architect's judgment as a design professional familiar with the construction industry. It is
recognized, however, that neither the Architect nor the Owner has control over the cost of labor,
materials or equipment, over the Contractor's methods of determining bid prices, or over
competitive bidding, market or negotiating conditions. Accordingly, the Architect cannot and
does not warrant or represent that bids or negotiated prices will not vary from the Owner's Project
budget or from any estimate of Construction Cost or evaluation prepared or agreed to by the

Architect.

WARNING: Uniicensed photocopying violates U.S. copyright laws and will subject the vialator to legal prosecution.
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344 Providing services for planning tenant or rental spaces.

3415 Making investigations, inventories of materials or equipment, or valuations and detailed
appraisals of existing facilities.

3416 Preparing a set of reproducible record drawings showing significant changes in the Work
made during construction based on marked-up prints, drawings and other data furnished by the
Contractor to the Architect.

3417 Providing assistance in the utilization of equipment or systems such as testing, adjusting
and balancing, preparation of operation and maintenance manuals, training personnel for
_ operation and maintenance, and consultation during operation.

" 3438 Providing cervices after issuance to the Owner of the final Certificate for Payment, or in
the absence of a nal Certificate for Payment, more than 60 days after the date of Substantial
. " Completion of the Work.  .*

3419 Providing services of censultants for other than architectural, structural, mechanical and
 electrical engineering porticzs of the Project provided as a part of Basic Services.

3.420 Providing any other services fiot etherwise included in this Agreement or not customarily
furnished in accordance with generally accepted architectural practice.

ARTICLE 4 OWNER'S RESPONSIBILITIES
41  The Owner shall provide full information in & timely manner regarding requirements for
and limitations on the Project, including a written program which shall set forth the Owner's
objectives, schedule, constraints and criteria, including space requirements and relationships,
flexibility, expandability, special equipment, systems and sit¢ roirements. The Owner shall
" furnish to the Architect, within 15 days.after receipt of a wrilten‘rejuest, information necessary
and relevant for the Architect to evaluate, give notice of or enforce lien rignts.

42  The Owner.shall establish and periodically update an overail bucge for the Project,
including the Construction Cost, the Owner's other costs and reasonable contixigericies related to
all of these costs. ' '

43 The Owner shall designatea representative authorized to act on the Owner's beh alf with
respect to the Project. The Owner or such designated representative shall render decisions i :
timely manner pertaining to documents submitted by the Architect in order to avoid
unreasonable delay in the orderly and sequential progress of the Architect’s services.

44  The Owner shall furnish surveys to describe physical characteristics, legal limitations and
utility locations for the site of the Project, and a written legal description of the site. The surveys
and legal information shall include, as applicable, grades and lines of streets, alleys, pavements
and adjoining property and structures; adjacent drainage; rights-of-way, restrictions, easements,
encroachments, zoning, deed restrictions, boundaries and contours of the site; locations,
dimensions and necessary data with respect to existing buildings, other improvements and trees;
and information concerning available utility services and lines, both public and private, aboveand ~ ©1987 Al1A®

below grade, including inverts and depths. All the information on the survey shall be referenced AA DOCUMENT B1511397
s e bencmar ey N,

45 The Owner shall furnish the services of geotechnical engineers when such services are T'f‘: A'l‘:f:’icta" Institute -
. - . . s . . of Archifecrs
requested by the Architect. Such services may include but are not limited to test borings, test pits, 1736 New York Avenue, N.W.

Washington, D.C. 20006-5292
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52.2 No fixed limit of Construction Cost shall be established as a condition of this Agreement
by the furnishing, proposal or establishment of a Project budget, unless such fixed limit has been
agreed upon in writing and signed by the parties hereto. If such a fixed limit has been established,
the Architect shall be permitted to include contingencies for design, bidding and price escalation,
to determine what materials, equipment, component systems and types of construction are to be
included in the Contract Documents, to make reasonable adjustments in the scope of the Project
and to include in the Contract Documents alternate bids as may be necessary to adjust the
Construction Cost to the fixed limit. Fixed limits, if any, shall be increased in the amount of an
increase in the Contract Sum occurring after execution of the Contract for Construction.

5.23 If the Bidding or Negotiation Phase has not commenced within 9o days after the Architect
submits the Construction Documents to the Owner, any Project budget or fixed limit of

- -Construction.Cost shall be adjusted to reflect changes in the general level of prices in the
construction industry.

524 If a fixediruit of Construction Cost (adjusted as provided in Subparagraph 5.2.3) is
- exceeded by the lowest bona fide bid or negotiated proposal, the Owner shall:
1 give written appreval of an increase in such fixed limit;
.2 authorize rebidding <1 renegotiating of the Project within a reasonable time;
3 terminate in accordanee viith Paragraph 8.5; ot
4 cooperate in revising the Project scope and quality as required to reduce the
Construction Cost.

525 If the Owner chooses to proceed uncer Clause 5.2.4.4, the Architect, without additional
compensation, shall modify the documents for which the Architect is responsible under this
Agreement as necessary to comply with-the fixed mit, if established as a condition of this
Agreement. The modification of such-documentswithort ¢ost to the Owner shall be the limit of
the Architect’s responsibility under this Subparagraph 5.2;5. The Architect shall be entitled to
compensation in accordance with this Agreement for all services parformed whether or not the
Construction Phase is commenced.

ARTICLE 6 USE OF ARCHITECT'S INSTRUMENTS OF SERVICE
6.1  Drawings, specifications and other documents, including those in<eleCtronic form,
prepared by the Architect and the Architect’s consultants are Instruments of Servize for use
solely with respect Lo this Project. The Architect and the Architect’s consultants shali-be deemed
the authors and owners of their respective Instruments of Service and shall retain all commron
law, statutory and other reserved rights, including copyrights.

62  Upon execution of this Agreement, the Architect grants to the Owner a nonexclusive
license to reproduce the Architect’s Instruments of Service solely for purposes of constructing,
using and maintaining the Project, provided that the Owner shall comply with all obligations,
including prompt payment of all sums when due, under this Agreement. The Architect shall
obtain similar nonexclusive licenses from the Architect’s consultants consistent with this
Agreement. Any termination of this Agreement prior to completion of the Project shall terminate
this license. Upon such termination, the Owner shall refrain from making further reproductions
of Instruments of Service and shall return to the Architect within seven days of termination all
originals and reproductions in the Owner'’s possession or control. If and upon the date the ©1397 AIA®

: : : . . . . AlA DOCUMENT B151-1997
Architect is adjudged in default of this Agreement, the foregoing license shall be deemed

inated and replaced b d lusive licen itting the Owner 10 authorize  oorEvar e M
terminated and replaced by a second, nonexclusive license permitting the Owner 10 authorize  sgeyTECT AGREEMENT
other similarly credentialed design professionals to reproduce and, where permitied by law, to
make changes, corrections or additions to the Instruments of Service solely for purposes of ~ The American Institute

. . L . of Architects
completing, using and maintaining the Project. 1735 New York Avenue, N-W.

Washington, D.C. 20006-5292
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63  Except for the licenses granted in Paragraph 6.2, no other license or right shall be deemed

granted orimplied under this Agreement. The Owner shall not assign, delegate, sublicense, pledge

or otherwise transfer any license granted herein to another party without the prior written
agreement of the Architect. However, the Owner shall be permitted to authorize the Contractor,
Subcontractors, Sub-subcontractors and material o equipment suppliers to reproduce applicable

portions of the Instruments of Service appropriate to and for use in their execution of the Work

by license granted in Paragraph 6.2. Submission or distribution of Instruments of Service to meet

official regulatory requirements or for similar purposes in connection with the Project is not to be
construed as publication in derogation of the reserved rights of the Architect and the Architect’s
consultants. The Owner shall not use the Instruments of Service for future additions or .. -, :
alterations to this Project or for other projects, unless the Owrer obtains the prior written "
agreement of the Architect and the Architect’s consultants. Any unauthorized use of the
Instruments of Service shall be at the Owner’s sole risk and without liability to the Architect and
the Architect’s consultants. |

54  Prior to the Architect providing to the Owner any Instruments of Service in elécgépic
form or the Owner providing to the Architect any electronic data for incojp(')r‘a‘\l;__i‘on mtqt’i_m
‘Instrupents of Service, the Owner and the Architect shall by separate written agreement set forth
the spezific conditions governing the format of such Instruments of Service o electronic data,
includiizg any snecial limitations or licenses not otherwise provided in this Agreement. '

ARTICLE 7 DISPUTE RESRLUTION
71 MEDIATION ORI

711 Any claim, dispute i rither matter in question arising out of or relaté&fq!]ﬁs Agi%_éfhent'
shall be subject to mediation as a soudition precedent to arbitration or the institution.of legal'or
equitable proceedings by either party. If such matter relates to or is the subject of a lien arising out
of the Architect’s services, the Architect may proceed in accordance with applicable law to
comply with the lien notice or filing deadlir:éz prior to resolution of the matter by mediation or

by arbitration. _ Cat

712 The Owner and Architect shall endeavor to {esolve claims, disputes and other matters in
question between them by mediation which, unless the pariies mutually agree otherwise; shall'be
. In accordance with the Construction Industry Mediatios: Xu<s of the American- Arbitration
Association currently in effect. Request for mediation shall be fil>d in writing with the other party
to this Agreement and with the American Arbitration Associating. The request may be made
concurrently with the filing of a demand for arbitration but, in suth e rent, mediation shall
proceed in advance of arbitration or legal or equitable proceedings, whicii shail e stayed pending
mediation for a period of 60 days from the date of filing, unless stayed for 4 'onger period by
agreement of the parties or court order. - L

713 The parties shall share the mediator's fee and any filing fees equally. The mediation shall
be held in the place where the Project is located, unless another location is mutually agreed upon.
Agreements reached in mediation shall be enforceable as settlement agreements in any court
having jurisdiction thereof.

1.2 ARBITRATION
©1997 AIA® 7.21  Any claim, dispute or other matter in question arising out of or related to this Agreement
A!ABIB):CUM::; ::3::::1 shall be subject to arbitration. Prior to arbitration, the parties shall endeavor to resolve disputes by
ABBREVIA . U .
ARCHITECT AGREEMENT mediation in accordance with Paragraph 7.1.
The American Institute 722 Claims, disputes and other matters in question between the parties that are not resolved by

1735 New York onf ;:L‘;h':‘ec\;,s mediation shall be decided by arbitration which, unless the parties mutually agree otherwise, shall

Washington, D.C. 20006-5292
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522 No fixed limit of Construction Cost shall be established as a condition of this Agreement
by the furnishing, proposal or establishment of a Project budget, unless such fixed limit has been
agreed upon in writing and signed by the parties hereto. If such a fixed timit has been established,
the Architect shall be permitted to include contingencies for design, bidding and price escalation,
to determine what materials, equipment, component systems.and.types of construction are to be
included in the Contract Documents, to make reasonable adjustments in the scope of the Project
and to include in the Contract Documents alternate bids as may be necessary to adjust the
" Construction Cost to the fixed limit. Fixed limits, if any, shall be increased in the amount of an
- inicrease in the Contract Sum occurring after execution of the Contract for Construction.

523 Ifthe Bidding or Negotiation Phase has not commenced within o days after the Architect g
.-submits the Construction Documents to the Owner, any Project budget or fixed limit of :{:
r--Construction Cost shall be adjusted to reflect changes in the general level of prices in the ™

construction ind»stry. : S’

D 4

- .~§24 If a fixed Irait) of Construction Cost (adjusted as provided in Subparagraph 5.2.3) is
. exceeded by the lowest beria fide bid-or negotiated proposal, the Owner shall:
w2 give written approval of an increase in such fixed limit;
.. -2 authorize rebidding of renegotiating of the Project within a reasonable time;
3 terminate in accordanc: with Paragraph 8.5; or
4 cooperate in revising the Project scope and quality as required to reduce the
Construction Cost.

5.2.5 If the Owner chooses to proceed undir Cluse 5.2.4.4, the Architect, without additional

compensation, shall modify the: documents: fox ‘vhich the Architect is responsible under this

- -Agreement as necessary to-comply with:the fixed limit, if established as a condition of this

-Agreement. The modification of such-documents without cost to the Owner shall be the limit of

 the Architect’s responsibility under this Subparagraph 525 The Architect shall be entitled to

compensation in accordance with this Agréement for all servizes performed whether or not the
Construction Phase is commenced.

ARTICLE 6 USE OF ARCHITECT’S INSTRUMENTS OF SERVICE _
61  Drawings, specifications and other documents, including those in.<leztronic form,
- prepared: by the Architect’ and the Architect’s consultants are Instruments of Service for use
solely with respect to-this Project. The Architect and the Architect’s consultants shall e deemed
. the. authiors and owners of their respective Instruments of Service and shall retain all common
“law, statutory and other reserved rights, including copyrights.

6.2  Upon execution of this Agreement, the Architect grants to the Owner a nonexclusive
license to reproduce the Architect’s Instruments of Service solely for purposes of constructing,
using and maintaining the Project, provided that the Owner shall comply with all obligations,
including prompt payment of all sums when due, under this Agreement. The Architect shall
obtain similar nonexclusive licenses from the Architect’s consultants consistent with this
Agreement. Any termination of this Agreement prior to completion of the Project shall terminate
this license. Upon such termination, the Owner shall refrain from making further reproductions
of Instruments of Service and shall return to the Architect within seven days of termination all
originals and reproductions in the Owner’s possession or control. If and upon the date the ©1937 AIA®
Architect is adjudged in default of this Agreement, the foregoing ficense shall be deemed m:x‘::‘::zai::”
terminated and replaced by a second, nonexclusive license permitting the Owner to authorize  pcHiTECT AGREEMENT
other similarly credentialed design professionals to reproduce and, where permitted by law, to '

make changes, corrections or additions to the Instruments of Service solely for purposes of T:'i A’:Efica" Institute
of Architects

completing, using and maintaining the Project. 1735 New York Avenue, N.W.
Washington, D.C. 20006-5292
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be in accordance with the Construction Industry Arbitration Rules of the American Arbitration
Association currently in effect. The demand for arbitration shall be filed in writing with the other
party to this Agreement and with the American Arbitration Association.

723 A demand for arbitration shall be made within a reasonable time after the claim, dispute
or other matter in question has arisen. In no event shall the demand for arbitration be made after
the date when institution of legal or equitable proceedings based on such claim, dispute or other
matter in question would be barred by the applicable statute of limitations.

72.4  No arbitration arising out of or relating to this Agreement shall include, by consolidation

or joinder or in any other manner, an additional person or entity not a party to this Agreement,

except by written consent containing a specific reference to this Agreement and signed by the

Owner, Archjtnct and any other person or entity sought to be joined. Consent to arbitration

involving ax ad<itional person or entity shall not constitute consent to arbitration of any claim,

- dispute or-other matter in question not described in the written consent or with a person or

entity not named v rescribed therein. The foregoing agreement to arbitrate and other agreements

to arbitrate with an adaitional person or entity duly consented to by parties to this Agreement

" shall be specifically enforczabic in accnrdance with applicable law in any court having jurisdiction
thereof. * ‘ R

725 The award rendered by the arbitrator or arbitrators shall be final, and judgment may be
entered upon it in'acc-oidance- with: appl xcabl:- law in any court having jurisdiction thereof.

13 CLAIMS:FOR- CONSEOUENTIAI. DAMAGE 3

The Architect'and Owner waive, oonsequentlal darrages for claims, disputes or other matters in
question arising out of or relating to'this- “Agreement.| Thit mutual waiver is applicable, without
limitation, to all:consequencial damages- due to'either party’s termination in accordance with
Article 8.

ARTICLE 8 TERMINATION OR SUSPENSION.

81  If the Owner fails.to-make: ‘payments:to the Architect in accordance witn this Agreement,

such failure shall be-considered substantial nonperformance and cause for te:miaation or, at the
Architect’s option, cause for suspension of performance of services under this Agreement. If the
Architect elects 10 suspend services, prior to suspension of services, the Architect shall ive seven
days’ written notice to the Owner. In the event.of a suspension of services, the Architect saall have
no liability to the Owner for delay or damage caused the Owner because of such suspens.on /€
services: Before resuming services, the Architect shall be paid all sums due prior to suspension axid
any expenses incurred in the interruption and.resumption of the Architect’s services. The
Architect’s fees for the remaining services and the time schedules shall be equitably adjusted.

82  [f the Project is suspended by the Owner for more than 30 consecutive days, the Architect
shall be compensated for services performed.prior to notice of such suspension. When the Project
is resumed, the Architect shall be compensated for expenses incurred in the interruption and
resumption of the Architect’s services. The Architect’s fees for the remaining services and the time
schedules shall be equitably adjusted.

83 If the Project is suspended or the Architect’s services are suspended for more than g0 0;’;&u; IE;‘ $a151 1807

) ) . ) . Al - ,
consecutive days, the Architect may terminate this Agreement by giving not less than seven days’

tive aay Y & 8 8 t ABBREVIATED OWNER-

writlen notice. ARCHITECT AGREEMENT

8.4  This Agreement may be terminated by either party upon not less than seven days’ written ﬂf“:\ Af‘:‘:’i‘a“ Institute
of Architects

notice should the other party fail substantially to perform in accordance with the terms of this  75¢' v vork Avenue, N.W.

Agreement through no fault of the party initiating the termination. B Washington, D.C. 20006-5292
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85  This Agreement may be terminated by the Owner upon not less than seven days’ written
notice to the Architect for the Owner’s convenience and without cause.

86 In the event of termination not the fault of the Archiiect, the Architect shall be
compensated for services performed prior to termination, together with Reimbursable Expenses

then due and all Termination Expenses as defined in Paragraph 8.7.

8.7  Termination Expenses are in addition to compensation for the services of the Agreement

f‘ and include expenses directly attributable to termination for which the Architect is not otherwise
. compensated, plus an amount for the Architect’s anticipated profit on the value of the services not
e performed by the Architect.

ARTICLE 9 MISCELLANEQUS PROVISIONS
9.1  This Agreement shall be governed by the law of the principal place of business of the
Architect, unless otherwise provided in Article 12.

9.2~ “Terms in this Agreement shall have the same meaning as those in the edition of AIA
Docunvert A201, General Conditions of the Contract for Construction, current as of the date of

this Agreement

93  Causes of aruon between the parties to this Agreement pertaining to acts or failures to act
shall be deemed to i:ave-accrued and the applicable statutes of limitations shall commence to run
not later than either thedaie of Substantial Completion for acts or failures to act occurring prior
to Substantial Completion ov the date of issuance of the final Certificate for Payment for acts or
failures to act occurring afier Sulstantial Completion. In no event shall such statutes of
limitations commence to run any later than the date when the Architect’s semces are

substantially completed.

9.4  To the extent damages are covered by ri¢perty insurance during construction, the Owner
and Architect waive all rights against each oth<rand against the contractors, consultants, agents
and employees of the other for damages, except such rights as they may have to the proceeds of
such insurance as set forth in the edition of AIA Docvment A2o, General Conditions of the
Contract for Construction, current as of the date of this Agr<eiment. The Owner or the Architect,
as appropriate, shall require of the contractors, consultants, agents‘and employees of any of them
similar waivers in favor of the other parties enumerated herein.

The Owner and Architect, respectively, bind themselves, their pazip_zs; successors, assigns
a1fd legal representatives to the other party to this Agreement and to th¢ rartners, successors,
assigns and legal representatives of such other party with respect to all covenants of this
Agreement. Neither the Owner nor the Architect shall assign this Agreement without the written
consent of the other, except that the Owner may assign this Agreement to an institutional lender
providing financing for the Project. In such event, the lender shail assume the Owner’s rights and
obligations under this Agreement. The Architect shall execute all consents reasonably required to
facilitate such assignment.

9.6  This Agreement represents the entire and integrated agreement between the Owner and
01997 AlA® the Architect and supersedes all prior negotiations, representations or agreements, either written

- AIA DOCUMENT 81511997 or oral. This Agreement may be amended only by written instrument signed by both Owner and
ABBREVIATED OWNER- Aschi
ARCHITECT AGREEMENT chitect.

The American Institute 9.7 Nothing contained in this Agreement shall create a contractual relationship with or a cause
of Architects f action i £ a third . ither th .
1735 New York Avenve, N.W. of action in favor of a third party againsi either the Owner or Architect.
Washington, D.C. 20006-5292
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be in accordance with the Construction Industry Arbitration Rules of the American Arbitration
Association currently in effect. The demand for arbitration shall be filed in writing with the other
party to this Agreement and with the American Arbitration Association.

723 A demand for arbitration shall be made within a reasonable time after the claim; dispute
or other matter in question has arisen. In no event shall the demand for arbitration be made after
the date when institution of legal or equitable proceedings based on such claim, dispute or other

matter in ques’non would be barred by the applicable statute of limitations. g
A oo l I\
g 7.2.4 No arbltrauon arising out of or relating to this Agreement shall include, by consolidation g"
"or joinder or in any other manner, an additional person or entity not a party to this Agreement, -y
‘except by written consent containing a specific reference to this Agreement and signed by the %

Owner, Architect, and any other person or entity sought to be joined. Consent to arbitration
mvolvmg an add’ *lonal persen or entity shall not constitute consent to arbitration of any claim,
dlspute oraolher matter in question nof-described in the written consent or with a person or
“entity not named o7 es :ribed therein. The foregoing agreement to arbitrate and other agreements
-0 a.rbltrate w1 ,an ad h"onal person ) enuty duly consented to by parties to thxs Agreement

; -‘t'- quesu ansm ol I d
. hm1tatmn, to alll consequenaal dzmages -due to “either rariy’s termination in accordance with

ARTICLE B TERMINATlON OR SUSPEHSION .
i  If the-Owner fails to make” payments to.the Architect in accordai:ce with this Agreement,
such fa:lure shall be cons1dered substanual ‘nonperformance and cause for teim'nation or, at the
“. Architect’s optmn, cause ‘for suspensmn of perforrnance of services under this /greement. If the
i -Archllect ‘elects to suspend services, pnor to’suspension of services, the Architect sliall sive seven
** days’ written notice to the' ‘Owner. In the event:of a suspension of services, the Architect shall have
i 'no liability to the Owner for. delay or damage caused the Owner because of such suspenjion of
. 'semces Before resuming services, the Architect shall be paid all sums due prior to suspension 2:10
- .any ‘expenses incurred.in the inferruption and ‘fesumption of the Architect’s services. The
' 4 Archltect s fees for the remammg semces and the time schedules shall be equitably adjusted.

82 If the Pro;ect is suspended by the Owner for more than 30 consecutive days, the Architect
shalt be compensated for services performed prior to notice of such suspension. When the Project
is resumed; the Architect shall be compensated for expenses incurred in the interruption and
resumption of the Architect’s services. The Architect’s fees for the remaining services and the time

schedules shall be equitably adjusted.

83  If the Project is suspended or the Architect’s services are suspended for more than g0 ©1997 A1A®

consecutive days, the Architect may terminate this Agreement by giving not less than seven days’ AIA DOCUMENT E1SHT .
ABBREVIATED OWNER-

written notice. ARCHITECT AGREEMENT
8.4  This Agreement may be terminated by either party upon not less than seven days’ written The American Institute

. . . . . . of Architects
notice should the other party fail substantially to perform in accordance with the terms of this 1735 ye\, vork Avenve, NW.
Agreement through no fault of the party initiating the termination. Washington, D.C. 20006-5292
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9.8  Unless otherwise provided in this Agreement, the Architect and Architect’s consultants
shall have no responsibility for the discovery, presence, handling, removal or disposal of or
exposure of persons to hazardous materials or toxic substances in any form at the Project site.

9.9  The Architect shall have the right to include photographic or artistic representations of the
design of the Project among the Architect’s promotional and professional materials, The Architect
shall be given reasonable access to the completed Project 1o make such representations. However,
the Architect’s materials shall not include the Owner's confidential or proprietary
information if the Owner has previously advised the Architect in writing of the specific
information considered by the Owner to be confidential or proprietary. The Owner shall provide
professional credit for the Architect in the Owner’s promotional materials for the Project.

9.0  If the Cumer requests the Architect to execute certificates, the proposed language of such
certificates snail e submitted to the Architect for review at least 14 days prior to the requested
dates of execution: The Architect shall not be required to execute certificates that would require
knowledge, services o{ responsibilities beyond the scope of this Agreement.

ARTICLE 10 PAYMENTS TO ThE ARCHITECT
10.1  DIRECT PERSONNEL EXPENS”
Direct Personnel Expense is defined 2 the direct salaries of the Architect's personnel engaged on )
the Project and the portion of the cost of their mandatory and customary contributions and
benefits related thereto, such as employmen: taxes and other statutory employee benefits,
insurance, sick leave, holidays, vacations, employer retirement plans and similar contributions.

102 REIMBURSABLE EXPENSES :

1021 Reimbursable Expenses are in addition to compezsetion for Basic and Additional Services
and include expenses incurred by the Architect and Airchiiect's employees and consultants
directly related to the Project, as identified in the following Clauses:

1 transporiation in connection with the Project, authorizel out-of-town travel and
subsistence, and electronic communications;

2 fees paid for securing approval of authorities having jurisdicticn overthe Project;

3 reproductions, plots, standard form documents, postage, handling ond delivery of
Instruments of Service;

4 expense of overtime work requiring higher than regular rates if authorizel in advance
by the Owner; '

5 renderings, models and mock-ups requested by the Owner;

6 expense of professional liability insurance dedicated exclusively to this Project or the
expense of additional insurance coverage or limits requested by the Owner in excess ot
that normally carried by the Architect and the Architect’s consultants;

7 reimbursable expenses as designated in Article 12;

8 other similar direct Project-related expenditures.

103  PAYMENTS ON ACCOUNT CF BASIC SERVICES
1031 An initial payment as set forth in Paragraph 111 is the minimum payment under this

Agreement.

103.2 Subsequent payments for Basic Services shall be made monthly and, where applicable, 01357 AIA®
shall be in proportion to services performed within each phase of service, on the basis set forthin  AjA DOCUMENT B1511997
Subparagraph 11.2.2. ABBREVIATED OWNER-
ARCHITECT AGREEMENT
1033 [f and to the extent that the time initiaily established in Subparagraph 11.5.1 of this . .
. . . . . The American Institute
Agreement is exceeded or extended through no fault of the Architect, compensation for any o architacts

services rendered during the additional period of time shall be computed in the manner set forth 1735 New York Avenue, N.W.
in Subparagraph 11.3.2. Washington, D.C. 20006-5292
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103.4 When compensation is based on a percentage of Construction Cost and any portions of
the Project are deleted or otherwise not constructed, compensation for those portions of the
Project shall be payable to the extent services are performed on those portions, in accordance with
the schedule set forth in Subparagraph 11.2.2, based on (1) the lowest bona fide bid or negotiated
proposal, or (2) if no such bid or proposal is received, the most recent preliminary estimate of
Construction Cost or detailed estimate of Construction Cost for such portions of the Project.

10.4  PAYMENTS ON ACCOUNT OF ADDITIONAL SERVICES
Payments on account of the Architect's Additional Services and for Reimbursable Expenses shall
be made monthly upon presentation of the Architect's statement of services rendered or

expenses incurred.

105  PAYMERTS WITHHELD

No deductions shall be made from the Architect's compensation on account of penalty,
liquidated damargs or other sums withheld from payments to contractors, or on account of the
cost of changes in *i1e Work other than those for which the Architect has been adjudged to be

liable.

10.6 ARCHITECT'S ACCOUN™!«G RECORDS

Records of Reimbursable Expens:s 7nd expenses pertaining to Additional Services and services
performed on the basis of hourly-rates or a multiple of Direct Personnel Expense shall be
available to the Owner or the Owner's authorized representative at mutually convenient times.

ARTICLE 1T BASIS OF COMPENSATION
The Owner shall compensate the Architect as follows

11 An Initial Payment of J%N UWOVGARD ' Dollars

(s JO‘) ) €2~ ) shall bd made upbn execution of tlils Aoreement and credited to the
Owtler's account at final payment.

1.2 BASIC COMPENSATION
11.2.1 For Basic Services, as described in Article 2, and any other services inc'udd in Article 12 as

part of Basic Services, Basic Compensation shall be computed as follows:
{Insert basis of compensation, including stipulated sums, multiples or percentages, and identify pha<es to which
particular methods of compensation apply, if necessary.)
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1.2.2 Where compensation is based on a stipulated sum or percentage of Construction Cost,
progress payments for Basic Services in each phase shall total the following percentages of the

total Basic Compensation payable:
{Insert additional phases as appropriate.)

Schematic Design Phase: WW percent (— %)
Design Development Phase: percent (%)

Construction Documents Phase: VTW percent {Z7%)

Bidding or Negotiation Phase: percent (—%)
Construction Phase: TQN percent ({%)

Total Basic Cor:pensation: one hundred percent (100%)

N3  COMPENSAT/O)! FOR ADDITIONAL SERVICES
N3.1 For Project Rejre entation Beyond Basic Services, as described in Paragraph 3.2, compen-

sation shall be computed a: follows:

HOURLy @ The FOLOWING RAPS:

NQF AL 4""/0
HZ' l WOUR-

N T 2 IR

13.2 For Additional Services of the Architect, as described in /r*icles 3 and 12, other than
(1) Additional Project Representation, as described in Paragraph 3.2, and {2) services included in
Article 12 as part of Basic Services, but excluding services of consultants, sompensation shall be

computed as follows:
(Insert basis of compensation, including rates and multiples of Direct Personnel Expens: for Principals and

employees, and identify Principals and classify employees, if required. Identify specific servires to which
particular methods of compensation apply, if necessary.)

WougLy @ T FOLOWING FATEZ

NCAF7 A2 OUR-
i Aé 0=/ U
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1133 For Additional Services of Consultants, including additional structural, mechanical and
electrical engineering services and those provided under Subparagraph 3.4.19 or identified in
Article 12 as part of Additional Services, a multiple of ON{Z Fa“rﬁ%( 1.0 ) times the
amounts billed to the Architect for such services.

(Identify specific types of consultants in Article 12, if required.)

1.4  REIMBURSABLE EXPENSES

For Reimbursable Expenses, as described in Paragraph 10.2, and any other items included in
Article 12 as Reimbursable Expenses, a multiple of Nz Fﬂ mo (1.0) times
the expenses incurred by the Architect, the Architect’s employees antl consultants directly related
to the Project.

15  ADDIT'UNAL PROVISIONS _

1N51 If the Briic Services covered by this Agreement have not been completed within
"rmzr\( ( () ) months of the date hereof, through

no fault of the Arch?(4ct, extension of the Architect's services beyond that time shall be compen-

sated as provided in Subpatagraphs 10.3.3 and 1.3.2.

N5.2 Payments are due and-payable ?/EJ\l \r ( O )days fromthe
ai

date of the Architect's invoice. Aniovntsunp I { ) days after
the invoice date shall bear interest at the rxic entered Delow, or in the absence thereof at the legal
rate prevailing from time to time at the princinal place of business of the Architect.

(Insert rate of interest agreed upon.)

(Usury laws and requirements under the Federal Truth in Lending fict, similar state and local consumer credit
laws and other regulations at the Owner's and Architect's principai iaves of business, the location of the Project
and elsewhere may affect the validity of this provision. Specific legui oavice should be obtained with respect to
deletions or modifications, and also regarding requirements such as wriites disclosures or waivers.)

£

153 The rates and multiples set forth for Additional Services shali be adiusted in accordance
with the normal salary review practices of the Architect.
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ARTICLE 12 OTHER CONDITIONS OR SERVICES

(Insert descriptions of other services, identify Additional Services included within Basic Compensation and

modifications to the payment and compensation terms included in this Agreement. )

2.\ ATRCTURAL INEZZING & WD N
oo eeces. |

2.2 MBCUANICAL; BLeciec, PUMBING
Piee PRIBCTION, CAVIL- BraNgg=INg
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INCWZP IN PRS- ZERNICHS,

Thig Agreement entered into as of the day and year first writlen above.

. M . L/\JJ/L;\, —

OWN Ehf’(ignamre) ) ARCH I TE CTSignature)

feroe Oy leomaer 1) st s,

(Printed name and title) {Printed name and title)

CAUTION: You should sign an original AIA document or a licensed reproduction. Originals contain the AIA logo
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20132704
TERRA

ENGINEERING LTD.

SO0 N. LASALLE ST, SLHTE 280 «» CHIGCAGC, 1. GOG1A + (3123 407-0123 FAX (D) A67-0220

May 14, 2001

Mr. Victor Cypher

ViCor Cevelopment, Inc.
400 N, Staie Street, Suite 460
Chicago, ILL Gu610

RE: Alexa, 4848 N. Sherdan Road, Chicago, IL.
Proposat for Extra Civii Engineering Services.

Dear Mr. Cypher:

We are pleased to provide extra civil enginecriug services for the above referenced
project. The following is a proposal for designing driveway, parking lot, detention,
grading and utility connections for the revised propesed development. The
proposal is based on Revised Drawings by William Werr Architects, P.C. dated
March 26, 2001, and our discussions with Mr. Todd Wilkey of William Worn, The
proposal scope is defined below and s inclusive through consiiuction documents:

- SCOPE OF WORK

L Review existing drawings and studies.

2 Prepare revised construction documents including plans, and detail
drawings of the civil works.

3 Prepare specifications.

4 Coordinate with Owner, Architect, Landscape Architect, MEP and local
permitting agencies.

5. Assist in obtaining permit,

6. Provide periodic construction observation (three site visits), respond to field

questions, and shop drawings review.
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Mr. Victor Cypher
Page 2

DELIVERABLES

L Construction plans (CADD)
* Demolition Plan
* Geometry Plan
* Grading & Utility Plan
* Details
2 Specifications
3 Construction Observation

LIMIT OF SERVICES

1. This scopc. o' work is based on documents available as of this date and
discussions with 2 Architect.

2. Additional informarion such as geotechnical report, shall be provided hy
others.

3. Arecent topographic sur ey of the site showing the location of al existing
utilities and any above or be!ow ground features that will affect the _
development of the site shall b2 provided by other. The data will be in
digital format compatabile with An:c0CAD V.14 or V.2000

4, No oif-site work with the exception ¢f connection to utilities within 20° of
the site will be included in the scope as dvdtined above,

3. Site Plan will be provided by the Architects ir AutoCAD Format,

SCHEDULE

The above work will correspond to the submittal as determined b the Owner.
COMPENSATION

Construction Documents $ 7,200
~ Construction Observation & Shop Drawing Review  $ 1,300

TOTAL , $ 8,500

Reimbursable expenses include travel to and from the site, printing and other
reasonable expenses encountered during the project. Expenses will be billed at
cost plus 10 percent.
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Mr. Victor Cypher
Page 3

ADDITIONAL SERVICES

Fees for other additional services, if requested by ViCor Development, Inc.
will be developed once the scope of those services is defined.

AUICEPTANCE

This {rovosal, with the signature of the responsible party, constitutes acceptance of
the fec oz terms as state herein. Please return one copy of the signed proposal to
me as autonzation to begin work,

If you have any ques:iens or need clarification on any of the above, please do not
hesitate to call. We ioo}:£arward to working with you on this project and
appreciate you including us in your team.

Sincerely yours,
R4 FiNGINEERING, LTD.

ﬁ(es|bsmrr
Title

Ce: Mr. Michael Jerabek, Willaim Worn Architects, P.C.
Mr. Todd Wilkey, Willaim Worn Architects, P.C.
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WBella . Haison, Jid.
, I loenne, Jiite 2201 Gliieqgo, Flinoie 606711
Felephone 9-2608-0718 Felgfar 3/2-205-873/

20132704

DESIGN, DEVELDPMENT & MERCHANDISING AGREENENT
This agreement is extered ifflo between Bella Maison, Ltd, (“Designer” hesein) and Vicor

Development (“Client” hereyn) on . Clien} employs Dengner to
provide the following desigy development and merchandlsing services with respect to
the Alsxa, '

1. Szope of Servicd

Desigorc vill provige the following services:
A. ‘Reviewidf Client's plans and make recommendations regarding the
Aleza

. Risstrinor
M|Specifirations for Flooring
HSpecificaions for Lighting
NiSpecifications for Wall elevations
fiSpecifications fur Ceiling design

8| Specifications for Flooring
HiSpecifications for Wall Design
Specifications for Fumiture
3 |, rthouse
A Specifications for Flooring
MiSpecifications for Wall Design

! Specifications for Furniture

E. Designe cooperate and assist Client's architect, advertising
consultanti}sales staff, contractors and trades people in all reasonable

ways withili Designers expertise and experience.

Loca Raton, New [fork, Gienvich, Oliceqgo, Santa Fe, fou . lygeles, Negrd Jamaica
- 1
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F.Designer will assi

programs. Client s
be responsible for p

IL. Sequential Pt

IIL. Payment

Total design gt

agreement a

presentation {
Clie.nt shall p

Designer.

QBaca (Raten, New York, Gire

 lvenae, JSiite 2901 Ghicggo, Hlineds 6D+
172-268-0718 Tefefor 372-965-8781

!

i Client in submitting entries for local and national awards
N have final approval over the submissions and Client shall
prment of all fees and charges in connection herewith,

19flof the Project

{pner will present all design concepts and development
review and approval by Client, including all

i i clevations, funiture, fabrics, finishes and materials, and

plan indicating placement of such.

: Degigner will be responsible for purchasing all specified,

use its best efforts to obtain the most suitable materials and
WL for the performance of itg setvices. However, Designer
@mfy of any kind as the items purchased by the Client.

it cecponsible for any delays caused by anyone other than the

: bat, shipuing or anyone. Designer iy not responaible for any
4t or any Other problem  that may arise in regard to the

Rhasing, inventorving, warehousing, freight or delivery of
niture or furnivhiags.

d development fee is $10,000.04.Upan signing of this
Bsposit in the amount of $7,500.06is dv for Phase 1. At
Phase ! the balance of 2,500,00 will t die.

y Designer in advance for all purchases to be ‘nad’: by

A time requested of the Designer will be billed at $125.0/5r

samitted monthly to be paid within 10 days thereafter,

wich, Ghireqgo, JSanta Fe, Low . Ingeles, u't‘éyn'/‘%mmbn
2




S T mmEm e e e b TN A TWIY Wl M 131 L L.00017521 B F.Q4

- UNOKFICIAL COPY

Bella . Haivon, L.
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<0132704

oflatera]l Matters

A. Before g changes are made in respect to any matter or area, which
iradtly or indirectly, affect the services of the Designer, Client

31y Designer in writing and Client shall consult with Designer,

ese, Designer shall be entitled to an additional fee in the

$125.00/Hr. of time spent by reason of such change.

ptbwledged and agreed that all drawing end designs created by
gner shall remain the property of the Designer. Prints may be
;| o the Client upon request and reimbursement of the

N1on expense.

o khail receive credit in any promotional material or publicity
prepared or Jisplayed on behalf of the client.

D. Desi 11 2 ve the right to take photographs and videos of work
and/or rriacred herein and to use the same in connection with
the buskiess of the Deaigoer.

-E. This t expresses iir complete agreement of the parties, There
are no gyl agreements, represeairtions, warrantics, or promises. Any
modifiontions or additions to the ‘érmns contained hereln must be in
writing 4hd signed by both parties. in th= =vent of any dispute, the
laws offfje State where applicable, sha'l apply. And in the event of any
lawsuitgpnceming the rights or obligations xtveunder, the losing party
(as ined by the court or other tribunal} ~a'i reimburse the
winnin for reasonable attorney’s foes and 30U cost.

F. All notifgls to the Designer shall be sent to Bella Maisor, Lt), 161
Chicagéiive, #2401, Chicago, Itlinois 60611. All notices s*a’! t:s sent
Vicor gvelopment, 400 N. State St, Chicago, Ilinois 60610

By: By:
Vicor Developm Bella Maison, Ltd.

Date: Date:

BBaca fRatun, New York, Upllenmich, Chivago, Janta Fe, Lon , lygeles, Negril Jamaica
' 4
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167 Sast Ghieqyq

(uenue, JSuite 9901 Chlegya, Slinoie 6067
Telephone {19-268"9243 Fefofiiz S/2-205-87.8/

IV: Client Obligations

A. Ata time degfpnatec bytheDesigneraadprlorwthedesisnprescntadon
Al provide:;

A, Apomplete set of blueprints of the building,

B. Qe set of each elevation and soctions, floor plans, and
chebtrical plans,

C. AN relevant information concening the use of the building

atep (which Designer may rely on without making any
independent inquiry or investigation).

B. Cliesshall §

orm Designer of any changes or alterations to any relevant
to the bbb

fand this lease, including but not limited to, changes in
dhistion date or change of finish building material, In the
tich changes, the Designer shall have an additional time for
o'i*3 aervices to the extent reasonably made necessary

tke all necessary provisions for the proper preparation of the
50 that they an: r.itable for the installation to inefude the

ion work shall be cozplete prior to the
ent of the installation. Thiis shall include, but not be
%0, completed kitchen and baths +/< all plumbing fixtures
pafating condition. All painting, wallpapes. £le, hardwood
1, carpet, lighting, appliances, built-ins, nircors, doors and
cial effects.

s related to the services required of the Designer, iutuding
it kitchens, shall be thoroughly cleaned with windows,

' Shnlmdwtﬁuandﬂoonclean:dandﬁuofmy
styetion debris. The Alexa shall be secured with Jocks and a
sedpf keys given to the Designer at the commencement of the

ss arcas shall be complete and all aress involved shell have
ty functioning and at least temporary heating and air
ning in opersating order,

EBoca KRaton, New York, Gresitloich, ()ﬂic'qyo, Janta Fe, fon. ﬂqye/e.r, . 1'ny7( Yernaroa
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