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PREPARED BY
AND RETURN TO:

David J. O'Keefe ﬂ@! Hlolol :zloli! ! ”” ' ,’” " ,I

Schain, Burney, Ross & Citron, Ltd.
222 N. LaSalle Street, #1910
Chicago, Illinois 60601

COLLATERAL ASSIGNMENT OF LEASES AND RENTS

THIS COLLATFRAL ASSIGNMENT OF LEASES AND RENTS ("Assignment’) is

N\ made as of March 22, 2J02..by A-BORG, LLL.C., an lllinois limited liability company and
c\ SMITHFIELD PROPERTIES XIX, L.L.C., an Illinois limited liability company (hereinafter
y collectively referred to as "Botrower" or "Assignor”), with a mailing address ¢/o Wooton
o\ Construction, Ltd., 400 West Huron/ street, Chicago, Illinois 60610; Atm: W. Harris Smith, to MB
FINANCIAL BANK, N.A. ("Lender"),with its offices at 1200 North Ashland Avenue, Chicago,
Ilinois 60622, Atin: Jane M. QOkarski, zinc pertamns to the real estate described in Exhibit "A”"

ttached hereto and made a part hereof and-atimprovements thereon ("Premises”).

L d

RECITALS

11 Note. Borrower has executed and delivercd to Lender a Revolving Construction
Mortgage Note dated of even date herewith in the principal amount of Sixteen Million and
00/100 Dollars ($16,000,000.00), in repayment of a loan from Lenaes in like amount or so much
thereof as may now or hereafter be disbursed by Lender under ‘the Note (the "Loan"), together
with interest thereon.

12  Other Loan Documents. As further security for the repayment of the Loan,
Borrower has executed and delivered to Lender a Construction Mortgage, Assigr.ment of Leases
and Rents and Security Agreement (the "Mortgage”) of even date herewith granting to Lender a
first lien on the Premises, and Borrower has executed and delivered or has caused v executed
and delivered certain other documents further evidencing or securing the Loan (tiie Note, the
Mortgage, this Assignment, and all such other loan documents, whether now or hereafter
existing, and as amended, modified, extended or restated from time to fime, are collectively
referred to herein as the "Loan Documents”).

13  This Assignment. As further security for the repayment of the Loan and for the

payment and performance of all other Liabilities, in addition to the other Loan Documents,
Assignor is required by the Loan Documents to execute and deliver to Lender this Assignment.
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11
THE GRANT

NOW, THEREFORE, as additional security for the prompt payment when due of all
principal of and interest on the Note; payment in full and performance of all obligations of
Borrower under the Loan Documents; payment in full of all expenses and charges, legal or
otherwise, including attorney’s fees and expenses paid or incurred by Lender in realizing or
protecting this Assignment or the Loan; and any and all obligations, indebtedness, and liability of
Borrower (and of any other borrower for whose indebtedness this Assignment is pledged as
collateral) to Lender, whether such obligations, indebtedness, or liability are now existing or
hereafter created, direct or indirect, absolute or contingent, joint and several or joint or several,
due or to becom¢ due, however created, evidenced, or arising and however acquired by Lender,
and all renewals 2:td extensions thereof (all collectively, the "Liabilities") and in consideration of
the matters recited 7vove, Assignor hereby grants, sells, assigns, and transfers to Lender all of
Assignor's right, title .ad interest in, to, and under the following (collectively, the "Assigned

Security"):

{a) That certain lease or those certain leases described in Exhibit "B"
attached hereto and made « part hereof (collectively the "Identified Leases");

(b) Any and all leases, rental agreements, options, contracts for sale, or
other agreements executed herealter for the occupancy, sale or use (including
concessions) of all or any part of the F'remises (collectively "Future Leases");

(c) Any and all addenda, oxtensions, renewals, amendments and
modifications to or of the Identified Leases-end Future Leases, whether now or
hereafter existing (being referred to herein collestively with the Identified Leases
and Future Leases as the "Leases," and each of the/Lrases being referred to herein
as a "Lease");

(d) All rents, escrow deposits, income, reveinles, 1SSues, proﬁts,
condemnation awards, use and occupancy payments, daniages, monies and
security payable or receivable under or with respect to the la¢niilied Leases, Or
pursuant to any of the provisions thereof, whether as rent or otherw e, and profits
arising from the Leases or from the use and occupation of all or any portion of the
Premises described in any of the fcases or in the Loan Documents.

(e)  Allproceeds payable under any policy of insurance covering ‘oss-0f
Rents for any cause ("Insurance Proceeds”);

(f) All rights, powers, privileges, options and other benefits of
Assignor as lessor under such Leases (collectively "Assignor's Rights’), including,
without limitation () the immediate and continuing right to receive and collect all
Rents, and (b) the right to make all waivers, agreements and settlements, to give
and receive all notices, consents and releases, to take such action upon the
happening of a default under any of the Leases, including the commencement,
conduct and consummation of such legal proceedings as may be permitted under
any provision of any of the Leases or by law, and to do any and all other things

———_
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whatsoever which the Assignor is or may become entitled to do under any of the
Leases;

(g)  All guaranties of the tenants performance of the Leases
("Guaranties"); and

(h) All rents, incomes, revenues, 1Ssues, profits, occupancy payments
and other monies received from the rental of parking stalls within the parking
garage which is part of the Project.

This Assignment constitutes a present, perfected and absolute assignment. This
Assignmen# confers upon Lender a power coupled with an interest and cannot be revoked by

Assignor.

III
GENERAL AGREEMENTS

31  PresentStatus. Boirower represents and warrants that:

(@)  Assignor is thesole owner of the entire lessor's interest in the Identified
Leases;

(b} The Identified Leases ar< and will remain valid and enforceable and have
not been altered, modified, or amended in any manner whatsoever except as may be
herein set forth;

{c) Neither Assignor nor any lessee/is’ in default under any of the terms,
covenants, or conditions of the Identified Leases;

(d) Other than this Assignment, no Rent has been assigned or anticipated and
no Assignor's Rights or Guaranties have been assigned;

(e) No Rent for any period subsequent to the date of this Assignment, other
than security or other deposits provided for in the Identified Leases, has been collected in
advarnce of the times when due under the terms of the Identified Leaszs: and Assignor
shall not claim or permit any other lessee or any person in possession of any partion of the
Premises to claim any right of set-off against any such Rent; and

{f) Assignor has delivered to Lender a true and complete copy of all Identified
Leases described in Exhibit "B" and that such Identified Leases are the only Leases

currently in effect affecting the Premises.

32 Future Performance. Assignor covenants:

(a) To observe and perform all of the obligations imposed upon the lessor
under the Leases and not to do or permit to be done anything to impair the security
thereof;
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()  Not to consent to or allow the assignment or subletting of the lessee’s
interest in any of the Leases without the prior written consent of Lender;

{c) Not to collect any of the Rents, other than security or other deposits
provided for in the Leases, in advance of the time when the same becomes due;

(d)  Not to hereafter assign, sell, pledge, or encumber any of the Assigned
Security except as hereinafter set forth;

(¢)  Not to alter, modify, or change the terms of any Lease, Assignor's Rights or
Guaranty, cancel or terminate the same, accept a surrender thereof, or in any manner
release.or discharge any lessee from any obligation or covenant contracted in the Leases,
Assignor’s Rights or Guaranty, without fhe prior written consent of Lender;

(£) At Lender's request, to assign and transfer to Lender specifically in writing
any and all Future 1 eases and to execute and deliver, at the request of Lender, all such
further assurances ar assignments pertaining to the Premises as Lender may from time
to time require;

(g)  To warrant aid defend the Assigned Security against all adverse claims,
whether now or hereafter arising,

(hy  To enforce or securc the performance of each and every obligation,
covenant, condition and agreement to b2 petformed by the tenant under each and every
Lease, Assignor‘s Rights and Guaranty;

(i) To observe and comply with”2it, provisions of law applicable to the
operation, use, occupancy, maintenance and ownership of the Premises;

) To give prompt, written notice to the Lende: of any notice given by lessee
claiming default on the part of the Assignor with respect {ca Lease, Assignor's Rights or
Guaranty, and to also appear in and defend any action ur/proceeding arising under,
growing out of or in any manner connected with any Assigned Security;

(k)  Not to lease or otherwise permit the use of all or any portion of the
Premises for rent that is below the fair market rent for such property;

1) If any Lease provides for the abatement of rent during repaiy of the
premises demised thereunder by reason of fire or other casualty, the Assignor shall
furnish rental insurance to Lender in amount and form, and written by insurance
companies, as shall be satistactory to Lender; and

(m)  Not hereafter permit any of the Assigned Security to become subordinate
to any lien other than the lien of the Mortgage and any liens to which the Mortgage is
now, or may pursuant to its terms become, subordinate; nor terminate, modify or amend
any Lease, Assignor’s Rights or Guaranties or any of the terms thereof without the prior
written consent of Lender, and any attempted termination, modification or amendment of
any Lease, Assignor's Rights or Guaranties without such written consent shall be nudl and
void.

¥___
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v
DEFAULTS AND REMEDIES

41  Absence of Default. Although this Assignment is intended to be a present
assignment, Assignor shall have the right to collect at the time of, but not prior to, the payment
dates provided in the Leases, all Rents, and to retain, use, and enjoy the same; provided that none
of the following events shall occur, each of which shall constitute a default ('Default”) hereunder:

(@)  Assignor's failure to pay any amount due herein or secured hereby
when due, which failure continues for more than five (5) days following written
notice from Lender;

() Assignor's failure to timely perform or observe any other provision
of this Assigrament which remains uncured for thirty (30) days after the earlier of
Assignor's becaining aware of such failure or the effective date of notice thereof
from Lender, provided, however, that if such Default is not capable of being cured
within said thirty {30.days, the Borrower commences to cure such Default within
said thirty (30) days anct thereafter Borrower diligently prosecutes the cure of such
Default, Borrower shaliizve such additional time as is reasonably necessary, not
to exceed sixty (60) days, to cure such Default;

() A default uncured within the applicable cure period, if any, in the
payment or performance of the Liabii-ties;

(d)  Lender's finding that ary s tement, representation or warranty
made herein by Borrower is untrue or incornp!éte in any material respect; or

(€) A default, "Event of Default" or "Léfault” pursuant to the Note or

¥

any of the other Loan Documents, subject to applicabie cure periods, if any.

All Rents which accrue prior to a Default but are paid-thereafter shall be paid to the
Lender.

42  FExercise of Lender's Rights. Any time after the occurrerice 'of a Default, Lender
may, at ifs option, take the actions Jescribed below, without in any way wving such Default,
without notice and without regard to the adequacy of the security for the Liabiiitica Lender may

act either in person or by an agent or by a receiver appointed by a court. Lender nidy:

(a)  Take possession of all or any part of the Premises or any otier
property described in any Lease, and the other Loan Documents, 10 have, hold,
manage, lease, sell, and operate the same on such terms and for such periods of
time as Lender may deem proper;

{s)) Either with or without taking possession of such Premises, in
Lender's own name, sue for or otherwise collect and receive all Rents, including
those past due and unpaid, with full power to make, from time to time, all
alterations, renovations, repairs or replacements to or of any part of the Premises
as may seem proper to Lender and to apply such Rents, in payment of any or all of
the following, in such order and manner as Lender may in its sole discretion
determine, any statute, law, custom, or use t0 the contrary notwithstanding:
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(i) All expenses of managing the Premises, including, without
limitation, the salaries, fees, and wages of any managing agent and such
other employees as Lender may deem necessary or desirable;

()  All expenses of operating and maintaining the Premises,
including, without limitation, all taxes, charges, claims, assessments, water
rents, sewer rents, any other liens, premiums for all insurance that Lender
may deem necessary Of desirable, and the cost of all alterations,
renovations, repairs, or replacements;

(i)  All expenses incident to taking and retaining possession of
(he Premises; and

Gv)  The Liabilities, including, without limitation, all costs and
attorneys"iess;

() At Lender's option, perform Assignor's obligations hereunder or
pursuant to any of the Assigned Security, or cure Assignor's default, in such
manner and to such extent 25 Lender deems appropriate;

(d)  Make, enforce, riodify and accept surrender of any Lease,
Assignor's Rights and Guaranties;

()  Perform any and all other 2cts necessary or proper to protect the
security of this Assignment;

(f) Apply for, and the Assignor hereby consents to, the appointment of
A receiver of the Premises or any portion theredi, whether or not foreclosure
proceedings have been commenced under the Mortgaze, and if such proceedings
have been commenced, whether or not a foreclosure sale Fas occurred; and

(g)  Avail itself of any rights, powers or remedies g anted in the other
Loan Documents, which remedies are cumulative to those grantec Lerein.

Assignor hereby appoints irrevocably the Lender its true and lawful aticiney in its name
and stead and authorizes Lender to take any or all of the actions described above. Powers of
attorney conferred upon Lender pursuant to this Assignment are powers coupled withan interest
and cannot be revoked, modified or altered without Lender’s written consent. The exercise by
Lender of the rights, powers and remedies granted it in this Paragraph 4.2, collection of the Rents
and their application as provided herein, shall not be considered a waiver of any Defaut.
Assignor's obligations hereunder shall survive foreclosure of the Mortgage, and Assignor
covenants to observe and comply with all its obligations under this Assignment and the other
Loan Documents throughout any applicable period of redemption.

43  Non-Liability of Lender and Indemnity. Lender shall not be liable for any loss

sustained by Assignor resulting from Lender's failure to let the Premises after a Default or from
any other act or omission of Lender in managing, using, occupying or maintaining the Premises
after a Default unless such loss is directly and solely caused by the willful misconduct and bad
faith of Lender. Lender shall not be obligated to perform or discharge, nor does Lender hereby
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undertake to perform or discharge, any obligation, duty or Liability of Assignor or any other party
under any Assigned Security or under or by reason of this Assignment. This Assignment shall
not operate to make Lender responsible for: (i) the control, care, management, or repair of the
Premises; (ii) the carrying out of any of the terms and conditions of any Lease; (iii) any waste
committed on the property by the lessees or by any other parties or for any dangerous or defective
conditions of the Premises; or (iv) any negligence in the management, upkeep, repair, or control of
the Premises resulting in loss or injury or death to any lessee, licensee, employee, or stranger. This
Assignment shall not be construed as constituting the Lender a "mortgagee in possession” or
"lender in possession” of the Premises. Lender has not received any security deposit with respect
to any Lease, and assumes no responsibility for any such security deposit until such time such
security deposit (specified as such with specific reference to the Lease pursuant to which
deposited) ay) be transferred to Lender and accepted by Lender by notice to the tenant under
such Lease.

2”50?074

Assignor sh2ii-and does hereby agree to, protect, defend, indemnify, and hold Lender
harmless from and against any and all claims, liability, loss, cost, damage or expense, including
reasonable attorney's fee, yvhich Lender may or might incur by reason of: (a) the Leases, Lessor's
Rights or Guaranties; (b) this Assignment; (¢) any alleged obligations or undertakings on Lender's
part to perform or discharge any f the terms, covenants, or agreements contained in the Leases;
or (d) any action taken or omittrd by Lender or its agents under this Assignment, unless
constituting willful misconduct or gross negligence. Should Lender incur any such liability, loss
or damage, the amount thereof, includiiig; tosts, expenses, and reasonable attorneys' fees, shall be
paid by Assignor upon demand of Lender az:d shall constitute a part of the Liabilities.

44  Collection of Rent. Assignor hereby and irrevocably authorizes and directs any
lessee named in any of the Leases, whether now ¢r hereafter existing, the occupant of all or any
part of the Premises, or the obligor named in any Guarzity, upon receipt from Lender of written
notice to the effect that Lender is then the holder of the Note and that a Default exists, to pay over
to Lender all Rents arising or accruing under such Lease o trom all or any part of the premises
described therein and to continue so to do until otherwise nctified by Lender. Assignor agrees
that lessees shall have the right to rely upon such demand and notice from Lender and shall pay
such Rents to Lender without any obligation or right to determine tite-actaal existence of any such
Default or the Lender's right to receive such Rents, notwithstanding ar'y notice from or claim of
Assignor to the contrary, and without the need for a judicial determination that a Default has
occurred. Assignor shall have no right or claim against such lessees for any such Rents so paid by
tenants to Lender. Assignor agrees that it will at Lender’s request take such action 25 Lender may
from time to time request to assist Lender in exercising any rights hereunder, including joining in
a written direction to lessees to pay Rents to Lender.

45  Other Security. Lender may take or release other security for the Liabilities, release
any party primarily or secondarily liable therefor, apply any other security held by it to the
satisfaction thereof; all without prejudice to any of its rights under this Assigrument.

46  Waivers. Nothing contained in this Assignment and no act done or omitted by
Lender pursuant to the rights, powers and remedies granted it shall be deemed to be a waiver by
Lender of its rights, powers and remedies under the other Loan Documents. This Assignment is
made and accepted without prejudice to any of the rights, powers and remedies possessed by
Lender under any of the other Loan Documents. The right of Lender to collect the Liabilities and
to enforce any other security held by it may be exercised by Lender either prior to, simultaneously
with, or subsequent to any action taken by it hereunder.
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47  Amounts Held in Trust for Lender. Any amounts received by Assignor or its
agents for performance of any actions prohibited by the terms of this Assignment, including any
amounts received in connection with any cancellation, modification or amendment of any of the
Leases prohibited by the terms of this Assignment, and any amounts received by Assignor as
Rents, from and after the date of any Default, shall be held by Assignor as trustee for Lender and
Al such amounts shall be accounted for to Lender and shall not be commingled with other funds
of the Assignor. Any person acquiring or receiving all or any portion of such trust funds shall
acquire or receive the same in trust for Lender as if such person had actual or constructive notice
that such funds were impressed with a trust in accordance herewith. By way of example, such
notice may be given by an instrument recorded with the Recorder of Deeds of the county in
which the Prémises are located stating that Assignor has received or will receive such amounts in
trust for Lender:

v
MISCELLANEOUS

51  Notices. Any neii<e that Lender or Borrower may desire or be required to give to
cither of the others shall be in writing and shall be mailed or delivered to the intended recipient at
its address set forth above {notices to-Lznder shall be directed to the attention of Jane M. Okarski)
or at such other address as the intended tecipient may in writing designate to the sender. Such
notice shall be deemed to have been delive:2d on the date of delivery if hand-delivered, the next
business day after delivery to a nationally recogjtized overnight courier service if by such courier
service, or two (2) business days after mailing by United States registered or certified mail, return
receipt requested, postage prepaid. Except as ‘elberwise specifically required, notice of the
exercise of any right or option granted to Lender by us Assignment is not required to be given.
Copies of any notices to Lender shall be delivered to 5elizin, Burney, Ross & Citron, Ltd., 222
North LaSalle Street, Suite 1910, Chicago, Illinois 60601, Jxtn: David J. O'Keefe. Copies of any
notices to Borrower shall be delivered to Charles E. Alexand’r, Charles E. Alexander, P.C., 400
West Huron Street, Chicago, lllinois 60610

52 Governing_Law. The place of negotiation, execution, and delivery of this
Assignment, the location of the Premises, and the place of payment and performance under the
Loan Documents being Illinois, this Assignment shall be construed and enforced according to the
laws of Illinois.

53  Severability. If any provision of this Assignment, or any paragraph; sentence,
clause, phrase, or word, or their application, in any circumstance, is held invalid, the validity of
the remainder of this Assignment shall be construed as if such invalid part were never included.

54  Headings. The headings of sections and paragraphs in this Assignment are for
convenience or reference only and shall not be construed in any way to limit or define the content,

scope, or intent of the provisions of this Assignment.

55 Grammar. As used in this Assignment, singular and plural nouns, and masculine,
feminine, and neuter pronouns, shall be fully interchangeable where the context so requires.

56  Successors and Assigns. This Assignment shall be binding upon Borrower, its

successors, assigns, legal representatives, and all other persons or entities claiming under or
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through Borrower. The word "Lender,” when used herein, shall include Lender's successors,
assigns, and legal representatives, including all other holders, from time to time, of the Note.

57  Conflicts. In case of any conflict between the terms of this Assignment and those
of the Mortgage, the terms of the Mortgage shall prevail.

58  Joint and Several Liability. Each of the parties comprising Borrower shall be
jointly and severally liable hereunder. An action to enforce this Assignment may be brought
against either such party without any requirement of joinder of the other party in such action.
Any amounts due under this Assignment may be recovered in full from either such party.
Wherever in the document the context so requires, the singular number shall include the plural
number and vice versa. Wherever in this document the context so requires, references to
“Borrower” shaii be read and construed to mean each of the parties comprising Borrower
individually.

59  Waivel-ofJury Trial. ASSIGNOR AND LENDER WAIVE ANY RIGHT TO A
TRIAL BY JURY IN ANY ACTION OR PROCEEDING TO ENFORCE OR DEFEND ANY
RIGHTS () UNDER THIS ASS'CNMENT, THE OTHER LOAN DOCUMENTS OR UNDER ANY
AMENDMENT, INSTRUMENT “DOCUMENT OR AGREEMENT DELIVERED OR WHICH
MAY IN THE FUTURE BE DELIVERED IN CONNECTION HEREWITH OR THEREWITH, OR
(i) ARISING FROM ANY BANKING RELATIONSHIP EXISTING IN CONNECTION WITH
U5 ASSIGNMENT OR THE OTHER LOAN DOCUMENTS. ASSIGNOR AND LENDER
AGREE THAT ANY SUCH ACTION OR PZOCEEDING SHALL BE TRIED BEFORE A COURT
AND NOT BEFORE A JURY.

[SIGNATURES APPEAR ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, Borrower has caused this Assignment to be executed as of the

date stated above.

DJOMLOANS\MBAA-BORG CONSTRA\CAL-FNL.DOC

BORROWER:

A-BORG, LL.C., an Ilinois limited liability
company

By:  Wooton Construction, Ltd.
Its:

By: -
Name: W. Harris Smith
Its: President

SMITHFIELD PROPERTIES XIX, L.L.C., an Jllinois
limited liability company

By: Waaton Construction, L4
cqfporation, its Mana#

2
Na:ne: W. Harris Smith
Its: President
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STATE OF ILLINOIS )
) 8S.
COUNTY OF COOK )

L %5}44- ? J/ﬂa s _, a notary public in and for said

County, in the State afor%id, DO HEREBY CERTIFY that W. Harris Smith, President of Wooton
Construction, Ltd., an Illinois corporation and Manager of A-BORG, L.L.C,, an Illinois limited
liability company, personally known to me to be the same person whose name is subscribed to the
foregoing instrument, appeared before me this day in person and acknowledged that he signed,
sealed and délivared the said instrument, on behalf of and as the free and voluntary act of said
corporation and’ chmpanies and as his free and voluntary act, for the uses and purposes therein

set forth.
aed
GIVEN under taviiand and seal, thi:é’éi of March, 2002.

KRISTY K. YOUsE
Notary Public, State. of llingis

p My Commisslon Expire 2 '
e . s 3R A
COEHIGH vi

»
»
y

STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

I, %/ /Slk.-. ? %L(E&- , a noiary public in and for said

County, in the State afogésaid, DO HEREBY CERTIFY that W. Harris Sn \itli, President of Wooton
Construction, Ltd., an [llinois corporation and Manager of SMITHFIELD PROPERTIES XIX,
L.L.C., an Illinois limited liability company, personally known to me to be the(same person whose
name is subscribed to the foregoing instrument, appeared before me this day i person and
acknowledged that he signed, sealed and delivered the said instrument, on behatf of and as the
free and voluntary act of said corporation and companies and as his free and voluntary act, for the

uses and purposes therein set forth.

act
GIVEN under my hand and seal, tluscﬁ of March, 2002.

KRISTY R. YOUSE

Notary Public, State of llinols Y,
rigsion Expires 03/26 03 ¢ ta
D EGEGIEE GE5GLLHGETFEF S
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LEGAL DESCRIPTION

LOT 8 AND THE SOUTH 10.5 FEET OF LOT 9 IN BLOCK 15 IN FORT DEARBORN ADDITION TO
CHICAGO, A SUBDIVISION OF THE SOUTH FRACTION HALF OF SECTION 10 TOWNSHIP 39
NORTH RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

COMMONLY KNOWN AS: 5 NORTH WABASH
CHICAGO, ILLINOIS

PERMANENT [MDEX NOS.:  17-10-312-005-0000
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EXHIBIT "B"

IDENTIFIED LEASE(S)

<0507rp4

None




