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THIS SECURITY INSTRUMENT (this “Security Instrument”) as described on Schedule A
attached hereto and made a part hereof, dated as of the Effective Date set forth on Schedule A
attached hereto and made a part hereof (the “Effective Date”), by the Borrower set forth on
Schedule A attached hereto and made a part hereof (“Borrower”), having its principal office as
set forth on Schedule A attached hereto and made a part hereof, to Wells Fargo Bank Northwest,
N.A., as trustee pursuant to the Declaration of Trust dated as of even date herewith, having its
principal place of business at 79 South Main Street, Salt Lake City, Utah 84111 (“Lender”).

WITNESSETH:

To secure the p2yment of an indebtedness in the principal sum of the Loan Amount set forth on
Schedule A attachzd hereto and made a part hereof, in lawful money of the United States of
America, to be paic with interest according to the terms of that certain Promissory Note dated as
of even date herewit!i, with a maturity date of January 10, 2012, made by Borrower to Lender
(such note together with 2i! extensions, renewals or modifications thereof being hereinafter
collectively called the “Note™") and all other Debt (hereinafter defined), Borrower has mortgaged,
given, granted, bargained, soid, aliened, enfeoffed, conveyed, confirmed, pledged, assigned, and
hypothecated and by these prescitfs does hereby mortgage, give, grant, bargain, sell, alien,
enfeoff, convey, confirm, pledge, assign and hypothecate unto Lender the Premises (as defined
herein) which is described in Exhibit'a atached hereto and the buildings, structures, fixtures
(except trade fixtures not owned by Forrower), additions, enlargements, extensions,
modifications, repairs, replacements and improvements now or hereafter located thereon (the

_“Improvements”);

TOGETHER WITH: all right, title, interest and estate of Borrower (exclusive of Excepted
Rights and Excepted Payments, as defined and only to thie 2xtent set forth in the Assignment of
Lease and Rents delivered by Borrower to Lender cortemporaneously herewith (the
“Assignment”)) now owned, or hereafter acquired, in and to ‘i, following property, rights,
interests and estates (the Premises, the Improvements together with the following property,
rights, interests and estates, but excluding the Excepted Rights ané Excented Payments to the
extent specifically set forth in the Assignment, being hereinafter described are collectively
referred to herein as the “Mortgaged Property”):

(a) all that certain real property described on Exhibit A attached hereto an<d iucorporated
herein by this reference (the “Premises”), together with all of the easemeris, rights,
privileges, franchises, tenements, hereditaments and appurtenances now ol hcreafter
thereunto belonging or in any way appertaining and all of the estate, right, title, interest,
claim and demand whatsoever of Borrower therein or thereto, either at law or in equity, in
possession or in expectancy, now or hereafter acquired;

(b) all easements, rights-of-way, strips and gores of land, streets, ways, alleys, passages, sewer
rights, water, water courses, water rights and powers, air rights and development rights, and
all estates, rights, titles, interests, privileges, liberties, tenements, hereditaments and
appurtenances of any nature whatsoever, in any way belonging, relating or pertaining to the
Morigaged Property and the reversion and reversions, remainder and remainders, and all
land lying in the bed of any street, road or avenue, opened or proposed, in front of or
adjoining the Mortgaged Property, to the center line thereof and all the estates, rights, titles,
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interests, dower and rights of dower, curtesy and rights of curtesy, property, possession,
claim and demand whatsoever, both at law and in equity, of Borrower of, in and to the
Mortgaged Property and every part and parcel thereof, with the appurtenances thereto;

all machinery, equipment, fixtures (including but not limited to all heating, air conditioning,
plumbing, lighting, communications and elevator fixtures) and other property of every kind
and nature, whether tangible or intangible, whatsoever owned by Borrower, or in which
Borrower has or shall have an interest, now or hereafter located upon the Premises and the
Improvements, or appurtenant thereto, and usable in connection with the present or future
operation and occupancy of the Premises and the Improvements and all building equipment,
materials and supplies of any nature whatsoever owned by Borrower, or in which Borrower
has or shali have an interest, now or hereafier located upon the Premises and the
Improvements; cr appurtenant thereto, or usable in connection with the present or future
operation, enjoyiuent and occupancy of the Premises and the Improvements, but excluding
any “trade fixtures > (2s-defined in Section 19 of the Lease (hereinafter defined)), Signs (as
defined in the Lease) «nvi identification marks of Lessee (hereinafter defined) (heremnafier
collectively called the “Equipment”), including the proceeds of any sale or transfer of the
foregoing, and the right, title-and interest of Borrower in and to any of the Equipment which
may be subject to any security jateiests, as defined in the Uniform Commerctal Code, as
adopted and enacted from time 1o thing by the State or States where any of the Mortgaged
Property is located or where Borrower is organized, as applicable (the “Uniform
Commercial Code”), superior in priority to the lien of this Security Instrument. In
connection with Equipment which is leased to Borrower or which is subject to a lien or
security interest which is superior to the lhen of this Security Instrument, this Security
Instrument shall also cover all right, title and antcrest of each Borrower in and to all
deposits, and the benefit of all payments now or hersafter made with respect to such

Equipment;

ail awards or payments, including interest thereon, which-mav hereafter be made with
respect to the Mortgaged Property, whether from the exercize’ of the right of eminent
domain or condemnation (including but not limited to any transfei inade in lieu of or in
anticipation of the exercise of said rights), or for a change of grade, or for any other injury
to or decrease in the value of the Mortgaged Property;

all right, title and interest of Borrower in and to (i) the Lease set forth on-3chedule A
attached hereto and made a part hereof (the “Lease”) between Borrower, as lessor, and the
Lessee set forth on Schedule A attached hereto and made a part hereof, as lessee (logether
with any permitted assignees under the Lease, the “Lessee”), (ii) the Corporate Guaranty
(the “Lease Guaranty”), dated as of even date with the Lease, by CVS Corporation (the
“I ease Guarantor”), relating to the Lease, and (iii) all other leases, subleases (if, and to the
extent that, Borrower has any rights, title or interest therein), including, without limitation,
any assignments thereof (including, without limitation, all guarantees of any such leases,
assignment of leases and subleases) and other agrecments affecting the use, enjoyment or
occupancy of the Mortgaged Property and the Improvements heretofore or hereafter entered
into (the “Qther Leases™), and all income, rents, issues, profits and revenues (including all
oil and gas or other mineral royalties and bonuses) from the Mortgaged Property (if, and to
the extent that, Borrower has any rights, title or interest therein) (the “Rents™), and all
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proceeds from the sale or other disposition of the Lease or Other Leases and the right to
receive and apply the Rents to the payment of the Debt and the right to receive and apply
any payments made to Borrower by the Lessee in connection with any condemnation or
casualty, including, without limitation, Lessce’s purchase of the Mortgaged Property, to
payment of the Debt;

(f) all night, title and interest of Borrower in and to any insurance policies covering the
Mortgaged Property or the Lease, including, without limitation, all proceeds thereof and
any unearned premiums on any insurance policies covering the Mortgaged Property,
including, without limitation, the right to receive and apply the proceeds of any insurance,
judgments, o scttlements made in lieu thereof, for damage to the Mortgaged Property or
any part theresf, subject to and in accordance with the terms and conditions of the Lease;

(g) subject to the tesmes and provisions of this Security Instrument, the right, in the name and on
behalf of Borrowet, io-appear in and defend any action or proceeding brought with respect
to the Mortgaged Propcrty and to commence any action or proceeding to protect the interest
of Lender in the Mortgaged Property or any part thereof;

(h) all franchises, trade names, tradeinarks, symbols, service marks, books, records, plans and
specifications, contracts, licenses; ~approvals, consents, subcontracts, service contracts,
management contracts, permits and piher. agreements of any nature whatsoever now or
hereafter obtained or entered into by Bo rower, or any managing agent of the Mortgaged
Property on behalf of Borrower, with respect to the use, occupation, development,
comstruction and/or operation of the Mortgaged Froperty or any part thereof or the activities
conducted thereon or therein, or otherwise pertairing; to the Mortgaged Property or any part
thereof (but excluding any such items now or hereafter obtained or entered into by Lessee
or Lease Guarantor if, and to the extent that, Borrower hasno nght, title or interest therein);

(i) all accounts receivable, contract rights, interests, estate or ¢ther claims, both in law and in
equity, which Borrower now has or may hereafter acquire in the lViortgaged Property or any
part thereof, and all reserve accounts, accounts for the depesit, collection and/or
disbursement of Rents and other accounts now or hereafter in existence with respect to the
Loan { hereinafter defined), including, without limitation, all interest reserve accounts and
replacement reserve accounts provided for under any documentation “eritsced into or
delivered by Borrower in connection with the Loan;

<1634443

(j) all rights which Borrower now has or may hereafter acquire, to be indemnified and/or held
harmless from any liability, loss, damage, costs or expense (including, without Iimitation,
attomeys’ fees and disbursements) relating to the Mortgaged Property or any part thereof;,

(k) all appurtenances in respect of or otherwise relating to the Lease, including, but not limited
to, all the estate and rights of the Borrower of, in and to (i) all modifications, extensions and
renewals of the Lease and ali rights to renew or extend the term thereof, (i1) all of
Borrower’s rights, if any, pertaining to deposits of the Lessee under the Lease (including
lessee security deposits, if any), (iii) all other options, privileges and rights granted and
demised to the Borrower under the Lease, (iv) all the right or privilege of the Borrower to
terminate, cancel, abridge, surrender, merge, modify or amend the Lease and (v) any and all
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possessory rights of the Borrower and other rights and/or privileges of possession,
including, without limitation, the Borrower’s right to elect to take possession of the
Mortgaged Property;

all of the Borrower’s claims and rights to damages and any other remedies in connection
with or arising from the rejection of the Lease by the Lessee or any trustee, custodian or
receiver pursuant to the U.S. Bankruptcy Code, as amended (the “Bankruptcy Code”) in the
event that there shall be filed by or against the Lessee any petition, action or proceeding
under the Bankruptcy Code or under any other similar federal or state law now or hereafter
in effect;

all of Borrowar’s interest in and to all minerals, crops, timber, trees, shrubs, flowers and
landscaping fedtures now or hereafter located on, under or above the Premises;

all present and future monetary deposits given by Borrower to any public or private utility
with respect to utility services furnished to any part of the Premises or the Improvements;

all right, title and interest' ol Borrower in and to all building materials, supplies and
equipment now or hereafter placed on the Premises or in the Improvements and all
architectural renderings, models, dr2wings, plans, specifications, studies and data now or
hereafter relating to the Premises or tlir improvements;

all right, title and interest of Borrower in and to all refunds and rebates of taxes and
assessments relating to the Premises and Improrements (except to the extent such refunds
and rebates relate to taxes or assessments paid by e Lessee under the Lease);

all of Borrower’s interest in moneys and investments wivch may from time to time become
subject to the lien hereof, including without limitaticii the Completion Reserve and the
Interest Reserve referred to in paragraph 33;

all right, title and interest of Borrower in and to all proceeds, products, substitutions and
accessions (including claims and demands therefor) of the conversion, voluntary or
involuntary, of any of the foregoing into cash or liquidated claims, incinding, without
limitation, the proceeds of insurance and condemnation awards; and

all other or greater rights and interests of every nature in the Premises or the Improvements
and in the possession or use thereof and income therefrom, whether now owned or kercafter
acquired by Borrower (excluding, however, the Excepted Payment and Excepted Rights as
specifically set forth in the Assignment).

TO HAVE AND TO HOLD the above granted and described Mortgaged Property unto and to
the use and benefit of Lender, and the successors and assigns of Lender, forever, provided that
the Mortgaged Property shall include Excepted Rights and Excepted Payments, as defined in the
Assignment only to the extent to which Lender has rights to such Excepted Rights and Excepted
Payments as specifically set forth in the Assignment.

This Security Instrument is given to secure the following indebtedness and obligations (said
indebtedness and obligations being hereinafier collectively called the “Debt”):
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(a)  The full and prompt payment of the principal amount evidenced by the Note, together
with interest thereon at the rate or rates set forth therein and, if applicable, the Prepayment
Consideration (as defined in the Note);

(b)  The full and prompt payment and performance of all of the provisions, agreements,
covenants and obligations herein contained and contained in any of the Loan Documents
(hereinafier defined) and the payment of all other sums therein covenanted to be paid;

()  Any and all additional advances made by Lender pursuant to this Security Instrument or
the other Loan Documents to protect or preserve the Mortgaged Property or the lien or security
interest created Jicreby on the Mortgaged Property, or for taxes, assessments or insurance
premiums as hereinafter provided or for performance of any of Borrower’s obligations hereunder
or under the other L0a1 Documents or for any other purpose provided herein or in the other Loan
Documents (whether<r 2ot the original Borrower remains the owner of the Mortgaged Property
at the time of such advances);

(d)  Any and all other indebtedness now owing or which may hereafter be owing by Borrower
to Lender, however and wheneverricurred or evidenced, whether express or implied, direct or
indirect, absolute or contingent, or due\or to become due, and all renewals, modifications,
consolidations, replacements and extensions thereof, it being contemplated by Borrower and
Lender that Borrower may hereafter becomé so indebted to Lender, but expressly excluding the
indebtedness evidenced by the New Note as derined in Section 19(b) hereof; and

(e) Payment and performance of all modificatiors, amendments, extensions, consolidations,
and renewals, however evidenced, of any of the obligatons described 1n (a) through (d) above.

PROVIDED, HOWEVER, these presents are upon the expisss condition that, if Borrower shall
well and truly pay to Lender the Debt and every covenant and ceiidition set forth herein and in
the Note shall have been satisfied, these presents and the estate.and lien hereby granted shall
cease, terminate and be void.

AND Borrower represents and warrants to and covenants and agrees with Lender as follows:

1. Payment of Debt and Performance of Covenants, Conditions and Agreement..

Borrower shall pay the Debt at the time and in the manner provided m the Note zisd in the
other Loan Documents. Borrower shall perform, observe or comply with all of the coverants,
conditions and agreements contained in the Note, this Security Instrument and any and all
other documents (collectively, the “Loan Documents”™) now or hereafter executed by
Borrower and/or others and by or in favor of Lender, which evidence, secure or guarantee all
or any portion of the payments due under the Note or otherwise is exccuted and/or delivered
in connection with the Note and this Security Instrument. All payments due to Borrower or
Lender under the Lease shall be paid directly by Lessee to the Lender when such amounts are
due and payable. All such payments received by Lender shall be applied promptly upon
receipt, but not less than monthly, as follows: first, all amounts due and payable under the
Note and the other Loan Documents (“Debt Service™) shall be paid to or retained by Lender,
as the case may be; and second, except for any payments made in advance of their due date,
as long as no uncured Event of Default (hercinafter defined) or payment or bankruptcy
default as described in paragraphs 21(a) or 21(i) hereof exists hereunder or under the Note or
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any of the other Loan Documents, the balance of funds, if any, shall be paid within five (5)
business days after the receipt of good funds by Lender to Borrower by wire transfer of
immediately available funds to an account designated by Borrower, which payments to
Borrower shall be free of the lien of the Security Instrument and all rights of Lender under
the other Loan Documents, including, without limitation, the Assignment.

2. Warranty of Title; Other Representations.

(a) Borrower warrants that Borrower has good and marketable title to the Mortgaged
Property and has the right to mortgage, give, grant, bargain, sell, alien, enfeoff, convey,
confirm, pledge, assign and hypothecate the same and that, except for this Security
Instruzcent, Borrower possesses an unencumbered fee estate in the Premises and the
Improverients subject to the Lease and that it owns the Mortgaged Property free and
clear of all iiens, encumbrances and charges whatsoever except for the Lease, those
exceptions siov in (or insured against by) the title insurance policy insuring (or pro
forma title insurarice policy purporting to insure) the lien of this Security Instrument
and other items’ 4s. herein expressly permitted (collectively, the “Permitted
Exceptions”). The Permitted Exceptions do not and will not materially and adversely
affect (a) the ability of Boriower to pay in full the principal and interest on the Note in
a timely manner, or (b} the use of the Premises for the use currently being made
thereof, the operation of the Przinises as currently being operated, or the value of the
Premises. Subject to the Permitied Exceptions, Borrower shall forever warrant, defend
and preserve such title and the vaftidity and priority of the lien of this Security
Instrument and shall forever warrant and defend the same to Lender against the claims
of all persons whomsoever. The foregsing warranty of title shall survive the
foreclosure of this Security Instrument and shall inure to the benefit of and be
enforceable by Lender in the event Lender aiquires title to the Mortgaged Property
pursuant to any foreclosure. Upon the recording of this Security Instrument n the
county recorder’s office of the county where the Premises are located and the filing of
appropriate UCC financing statements, Lender will have-a valid first lien on the
Mortgaged Property, subject only to Permitted Exceptions:

(b) Borrower has not borrowed or received debt financing other than the Debt that has not
been heretofore or concurrently herewith paid in full. Borrower his o known material
contingent liabilities. Borrower has no material financial obligation under any
indenture, mortgage, deed of trust, loan agreement or other agreement or Znsirument to
which Borrower is a party or by which it or any of its property is bound, ¢ther than
obligations incurred in the ordinary course of business and other than obligatiors under
the Loan Documents and the Lease.

20634443

(c) There are no pending actions, suits or proceedings, arbitrations or govermnmental
investigations against the Premises, an adverse outcome of which would materially
affect Borrower’s performance under the Loan Documents.

(d) Borrower (1) has not entered into this transaction or any Loan Document with the
actual intent to hinder, delay or defraud any creditor, and (2) received reasonably
equivalent value in exchange for its obligations under the Loan Documents. Giving
effect to the transactions contemplated by the Loan Documents, the fair saleable value
of Borrower’s assets exceeds and will, immediately following the execution and
delivery of the Loan Documents, exceed Borrower’s total liabilities, including, without
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limitation, subordinated, unliquidated, disputed or contingent habilities. The fair
saleable value of Borrower’s assets is and will, immediately following execution and
delivery of the Loan Documents, be greater than Borrower’s probable habilities,
including the maximum amount of Borrower’s contingent liabilities or its debts as such
debts become absolute and matured. Borrower’s assets do not and, immediately
following the execution and delivery of the Loan Documents will not, constitute
unreasonably small capital to carry out its business as conducted or as proposed to be
conducted. Borrower does not intend to, and does not believe that it will, incur debts
and liabilities (including, without limitation, contingent Iliabilities and other
commitment) beyond its ability to pay such debts as they mature (taking into account
the timing and amounts to be payable on or in respect of obligations of Borrower).

(¢) Borrower is not (1) an “investment company” or a company “controlled” by an
“investmen: sompany” within the meaning of the Investment Company Act of 1940, as
amended; (2) 2 holding company” or “subsidiary company” of a “holding company”
or an “affiliate™ of aither a “holding company” or a “subsidiary company” within the
meaning of the Putliz Utility Holding Company Act of 1935, as amended; or (3)
subject to any other fedcial or state law or regulation which would restrict or regulate
its ability to enter into and perform the terms of the Note and this Security Instrument.

(f) To the best of Borrower’s knowiedge, (i) the Premises have adequate rights of access to
public ways and are served by adeauzte water, sewer, sanitary sewer and storm drain
facilities; (i) all public utilities necessary to the continued use and enjoyment of the
Improvements as presently used and enjoyed are located in the public night-of-way
abutting the Premises, and all such utiliies zre connected so as to serve the Premises
without passing over other property, or perpetual access easements for such utility
purposes are appurtenant rights to the Premises;and (iii) all roads necessary for the full
utilization of the Improvements for their curren® purpose have been completed and
dedicated to public use and accepted by all goverminentz!-euthorities or are the subjects
of access easements for the benefit of the Premises. ~If the Premises are not
Substantially Complete (as defined in the Lease) at the dat: of delivery hereof, the
representations contained in this paragraph 2(f) shall be true only upon Substantial
Completion.

(g) Except as disclosed in the Lender’s title insurance policy, there are 1o rending or, to
the knowledge of Borrower, proposed special or other assessments ‘fcr public
improvements or otherwise affecting the Premises.

<(1634443

(h) Except as shown in the survey or site plan delivered to Lender, the Improvements are
not located in a flood hazard area as defined by the Federal Insurance Administration.

(i) No statement of fact made by Borrower in the Loan Documents contains any untrue
statement of material fact or omits to state any material fact necessary to make
statements contained herein or therein not materially misleading. There is no fact
presently known to Borrower which has not been disclosed which materially and
adversely affects, nor as far as Borrower can foresee, might materially and adversely
affect the business, operations or condition {financial or otherwise) of Borrower.

3. Insurance.
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(a) During the time that the Lease is in effect, Borrower shall cause the Mortgaged
Property at all times during the entire term of this Security Instrument to be insured by
either Borrower or Lessee for the mutual benefit of Borrower and Lender against loss
or damage by fire and against loss or damage by other risks and hazards covered by a
standard “all risk” insurance policy, as specified in the Lease, together with such other
insurance as is required to be maintained by Borrower or Lessee under the Lease. In
the event that the Lease is no longer in effect, the amount of such insurance shall be not
less than one hundred percent (100%) of the full replacement cost of the Improvements,
furniture, furnishings, fixtures, equipment and other items (whether personalty or
fixtures) included in the Mortgaged Property and owned by Borrower from time to
time, without reduction for depreciation, but excluding footings and foundations and
parts of the Mortgaged Property to the extent not insurable. The determination of the
replacemént cost amount shall be adjusted annually to comply with the requirements of
the insurer iseuing such coverage or, at Lender’s election, by reference to such indices,
appraisals Or-imformation as Lender determines in its reasonable discretion. Full
replacement cost -as-used herein, means, with respect to the Improvements, the cost of
replacing the Impioyements without regard to deduction for depreciation, exclusive of
the cost of excavations, foundations and footings below the lowest basement floor, and
means, with respect to sarit furniture, furnishings, fixtures, equipment and other items
which are part of the Mortgzged Property, the cost of replacing the same, in each case,
with inflation guard coverage to reflect the effect of inflation. Each such policy or
policies, if so required, shall cortan.a replacement cost endorsement and either an
agreed amount endorsement (to aveid the operation of any co-insurance provisions) or
a waiver of any co-insurance provisions, all subject to Lender’s reasonable approval.
The premiums (the “Insurance Premiuins”y, for the policies of insurance carried in
accordance with this paragraph (the “Policies” shall be paid annually in advance if
paid by Bomrower or, if paid by Lessee purstant to the Lease, at such other times
required of Lessee under the Lease.

(b) Unless such insurance is being provided by the Lessee tnder the Lease, Borrower, at its
sole cost and expense, for the mutual benefit of Borrower-a:«, Lender, shall also obtain
and maintain during the entire term of this Security Instrument th< following Policies:

(i) Flood insurance if any improved part of the Mortgaged Property is located in an
area identified by the Federal Emergency Management Agency (s a1 area having
special flood hazards and in which flood insurance has been made avaiable under
the National Flood Insurance Act of 1968 (and any successor act thircio) in an
amount equal to at least the then full replacement value of the Mortzaged
Property or the amount of flood insurance available under said Act, whichever is
less. |

20634443

(i) Comprehensive general lability insurance, including broad form property
damage, blanket contractual and personal injuries (including death resulting
therefrom) coverages on an “‘occurrence basis” with minimum combined single
limit coverage of not less than $5,000,000.

(ifi) Insurance covering the major components of the central heating, air conditioning
and ventilating systems, boilers, other pressure vessels, sprinkler systems, high
pressure piping and machinery, elevators and escalators, if any, and other similar

172192.5.49 8
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equipment installed in the Improvements, in an amount equal to one hundred
percent (100%) of the full replacement cost of the Improvements which policies
shall insure against physical damage to and loss of occupancy and use of the
Improvements arising out of an accident or breakdown covered thereunder.

{(iv) During the period of any construction on the Premises or renovation or alteration
of the Improvements, a so-called “Builder’s All-Risk Completed Value” or
“Course of Construction” insurance policy in non-reporting form for any
Improvements under construction, renovation or alteration in an amount
reasonably approved by Lender and Worker’s Compensation Insurance covering
ali persons engaged in such construction, renovation or alteration.

(v) Loss of rents or loss of business income insurance in amounts sufficient to
compeis:te Borrower for all Rents during a period of not less than one (1) year in
which the Nicrtgaged Property may be damaged or destroyed.

(vi) Such other insurance as may from time to time be reasonably and customarily
required by Lenderin-order to protect its interests in the Mortgaged Property.

(c) All Policies (i) shall be issued-by-an insurer satisfactory to Lender in its sole discretion
and having an AA2 or equivalent claims paying ability rating, (i) shall contain the
standard New York mortgagee or ¢ix:valent non-contribution clause naming Lender as
the person to which all payments made sy such insurance company shall be paid and
assuring continuance of coverage notwitistanding foreclosure and change of title to the
Mortgaged Property or use of the Mortgaged Property for a more hazardous purpose,
(iii) shall be maintained throughout the term of thii; Security Instrument without cost to
Lender, (iv) shall be evidenced by certificates of 1nisirance which shall be delivered to
Lender, (v) shall contain such provisions as Lender deems reasonably necessary or
desirable to protect its interest including, without limitation, endorsements providing
that neither Borrower, Lender nor any other party shall Y« a co-insurer under said
Policies and that Lender shall receive at least 30 days piisr swritten notice of any
modification or cancellation, and (vi) shall be reasonably satisfactory in form and
substance to Lender and shall be reasonably approved by Lender ‘at to amounts, form,
risk coverage, deductibles, loss payees and insureds. Not later than 1( days prior to the
expiration date of each of the Policies, Borrower shall deliver to Lenae: satisfactory
evidence of the renewal of each Policy.

<(1634443

(d) Notwithstanding any provision herein to the contrary, Borrower shall be deemed to be
in compliance with all insurance requirements hereunder if Lessee is in compliance
with the provisions of the Lease regarding insurance requirements (including the self-
insurance provisions of the Lease).

(e} If the Mortgaged Property shall be damaged or destroyed, in whole or in part, by fire or
other casualty, Borrower shalt give, or cause to be given, prompt notice thereof to
Lender. Except as otherwise provided in the Lease, Borrower shall not settle or adjust
or permit the settlement or adjustment of any insurance claim without Lender’s prior
written consent. All insurance proceeds required to be applied to restoration and repair
of the Mortgaged Property under the Lease shall be held and disbursed in accordance
with the provisions of the Lease for such restoration and repair subject to compliance
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with the following conditions: (i) no Disqualifying Default (as defined in the Lease) or
Lease Default (as defined in paragraph 21(p) hereof), then exists (1) Borrower or
Lessee, as the case may be, proceeds promptly after the insurance claims are settled

_ with the restoration or repair; and (i) the restoration or repair i1s performed in
compliance with the Lease and all applicable laws, rules and regulations. The Net
Award (hereinafter defined) shall be paid to Lessee, subject to the terms of the Lease;
provided that if a Disqualifying Default or Lease Default then exists, the Net Award
will be paid to Lender and shall be applied by Lender toward payment of the Debt and
such application shall not be subject to Prepayment Consideration or other prepayment
consideration.

(f) Bormewer acknowledges Lender’s right to obtain {either 1tself or by its agents, servicers,
nominees or attorneys) at the expense of Borrower any msurance required hereunder
should Borraveer fail to or cause Lessee to do so as required hereunder.

20634443

(g) Notwithstanding <urthing to the contrary contained in this paragraph 3, if a casualty
shall affect the Mcrtzaged Property as provided in Part II, Section 13(d) of the Lease,
and Lessee serves notize and makes a rejectable offer (the “Rejectable Offer”) to
purchase the remainimg porcon of Mortgaged Property at the Stipulated Loss Value (as
defined in the Lease) Borrower vhall at its option, either (1) accept the Rejectable Offer
or (2) reject the Rejectable Gifer, provided that Borrower shall in no event reject the
Rejectable Offer unless immedrately. prior to such rejection becoming effective,
Borrower pays the Debt in full icxicluding Prepayment Consideration or other
prepayment consideration), in which case Leznder shall give its consent of the rejection
to Lessee. If the Rejectable Offer is acceptzd, Stipulated Loss Value, as defined in the
Lease, proceeds shall be nsed to prepay ilis’ Debt in full (but without Prepayment
Consideration or other prepayment consideraticit)) _in immediately available funds in
accordance with the terms of the Note.

AINBhy

(h) The term “Net Award” as used in this Security Instrumept shall mean all insurance
proceeds and condemnation awards, as applicable, not iequired to be disbursed for
repair and restoration of the Mortgaged Property pursuant.io-ihe provisions of the

Lease.

4. Payment of Taxes, etc.

2 S dg4 3

(a) All taxes, assessments, water rates and sewer rents, now or hereafier levied.or assessed
or imposed against the Mortgaged Property or any part thereof (the “Taxes™) and all
ground rents, maintenance charges, other governmental impositions, and other charges,
including without limitation vault charges and license fees for the use of vaults, chutes
and similar arcas adjoining the Premises, now or hereafter levied or assessed or
imposed against the Mortgaged Property or any part thereof (the “Other Charges™) shal)
be paid by Borrower or Lessee on or prior to the date the same become due and
payable. Borrower shall deliver, or cause to be delivered by Lessee, to Lender,
promptly upon Lender’s written request, evidence satisfactory to Lender that the Taxes
and Other Charges have been so paid or are not then delinquent. Borrower shall not
suffer and shall promptly cause to be paid and discharged any lien or charge

whatsoever (“Prohibited Encumbrances”) which may be or become a lien or charge
against the Mortgaged Property, subject to paragraph 4(b) hereof, provided however,
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that the lien of ad valorem real estate taxes need not be discharged until the last day that
the related taxes may be paid without incurring any interest or penalty.

(b) Subject to the terms of the Lease (including the condition that no Lease Default then
exists) after prior written notice to Lender, Borrower may, and after notice to Borrower
and Lender, Lessee may, to the extent permitted under the Lease, at its own expense,
contest, or permit to be contested, by appropriate legal proceeding, promptly initiated
and conducted in good faith and with due diligence, the amount or vahdity or
application in whole or in part of any of the Taxes, Other Charges or Prohibited
Encumbrances, provided that (i) such proceeding shall suspend the collection of the
Taxes, Other Charges or Prohibited Encumbrances from Borrower and from the
Mortgaged Property, (ii) such proceeding shall be permitted under and be conducted in
accordar.ce-with the provisions of any other instrument to which Borrower 1s subject
and shall ot constitute a default thereunder if contested by Borrower, or under the
Lease if contest=d by Lessee, (iii) neither the Mortgaged Property nor any part thereof
or interest therein wi!l be in danger of being sold, forfeited, terminated, canceled or lost
during the pendency of such contest, and (iv) if a Lease Default then exists or if the

Lease is not in existencs, Borrower or Lessee shall post a bond or other security with ™M

and acceptable to Lender in its discretion in an amount equal to 125% of the amount o)

being contested. g

3!

S. Escrow Fund. L
N

Borrower shall, during the existence of an Event of Default (unless the Lessee under the
Lease is paying such sums directly to the taxing athority or insurer, as apphicable) or during
any period that the Lease is not in effect, at the sption of Lender or its designee, pay to
Lender on the first day of each calendar month cne-twelfth of the amount reasonably
estimated by Lender to be sufficient to enable Lender t¢ pay, at least thirty (30) days before
they become due, the Taxes and Other Charges and the Insnrance Premiums (the “Escrow
Fund”). The Escrow Fund, if any, and the payments of interest st principal or both, payable
pursuant to the Note, shall be added together and shall be paid 2z an aggregate sum by
Borrower to Lender. Borrower hereby pledges to Lender any eud all monies now or
hereafter deposited in the Escrow Fund as additional security for the payment of the Debt.
Lender will apply the Escrow Fund to the timely payments of Taxes and Insurarce Premiums
required to be made by Borrower pursuant to paragraphs 3 and 4 hereof. If thic 2:ncunt of the
Escrow Fund shall exceed the amounts due for Taxes and Other Charges aud nsurance
Premiums pursuant to paragraphs 3 and 4 hereof, Lender shall return any excess to Borrower
or credit such excess against future payments to be made to the Escrow Fund. In allocating
such excess, Lender may deal with the person shown on the records of Lender to be the
owner of the Mortgaged Property. If the Escrow Fund is not sufficient to pay the Taxes and
Other Charges and Insurance Premiums when due, Borrower shall promptly pay to Lender,
upon demand, an amount which Lender shall estimate as sufficient to make up the
deficiency. Upon the occurrence of an Event of Default, Lender may apply any sums then
present in the Escrow Fund to the payment of the following items in any order in its sole

discretion:

20634443

(i) Interest on the unpaid principal balance of the Note;

172192.5.49 i1




UNOFFICIAL COPY

(i) Amortization of the unpaid principal balance of the Note; or

(iii) All other sums payable pursuant to the Note (including the Prepayment
Consideration), this Security Instrument and the other Loan Documents (including
taxes and insurance premiums), including, without limitation, advances made by
Lender pursuant to the terms of this Security Instrument.

Until expended or applied as above provided, any amounts in the Escrow Fund shall
constitute additional security for the Debt. The Escrow Fund shall not constitute a trust fund
and may be commingled with other monies held by Lender. No eamnings or interest on the
Escrow Fund shall be payable or credited to Borrower.

6. Condemnation.

(a) Borrower shall promptly give or shall cause Lessee to promptly give Lender written
notice of the aciuzi or threatened commencement of any condemnation or eminent
domain proceeding und shall deliver to Lender copies of any and all papers served in
connection with such piosezdings. Notwithstanding any taking by any public or quasi-
public authority through emircit domain or otherwise (including but not limited to any
transfer made in licu of or in antizipation of the exercise of such taking), Borrower shall
continue to pay the Debt at the i and in the manner provided for its payment in the
Note, in this Security Instrument ane the other Loan Documents and the Debt shall not
be reduced until any award or payment faei=for shall have been actually received after
expenses of collection and applied by Leidcr to the discharge of the Debt. Subject to
the terms of the Lease, Lender shall not be tiriited to the interest paid on the award by
the condemning authority but shall be entitled t¢'receive out of the award interest at the
rate or rates provided hercin and in the Note. ‘Subject to the terms of the Lease
(provided that no default beyond any applicable notice aud/or cure period then exists
under the Lease), Borrower shall cause the award- ef payment made in any
condemnation or eminent domain proceeding, which is payable-to Borrower, to be paid
directly to Lender.

(b) All condemnation awards or payments required to be applied to restoratiox and repair of
the Mortgaged Property under the Lease shall be disbursed in accordance with the
provisions of the Lease. The Net Award shall be delivered to Lender, subject to the
terms of the Lease, and, to the extent (if any) not required under the Lease to'he applied
for such restoration and repair, shall be paid to Lessee; provided that, if a Lease Default
then exists, then such Net Award will be paid to Lender to be applied to the reduction or
discharge of the Debt whether or not then due and payable. Such application is to be
without payment of the Prepayment Consideration or any other prepayment
consideration, except that if an Event of Default under this Security Instrument has
occurred and is continuing, then such application shall be subject to the Prepayment
Consideration in accordance with the Note.

If the Mortgaged Property is sold, through foreclosure or otherwise, prior to the receipt
by Lender of such award or payment, Lender shall have the right, whether or not a
deficiency judgment on the Note shall have been sought, recovered or denied, and
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subject to the terms of the Lease (provided that no default beyond any applicable notice
and/or cure period then exists under the Lease), to receive said award or payment, or a
portion thereof sufficient to pay the Debt. Borrower shall file and prosecute or cause to
be filed and prosecuted its claim or claims for any such award or payment in good faith
and with due diligence and, subject to the terms of the Lease (provided that no default
beyond any applicable notice and/or cure period then exists under the Lease), cause the
same to be paid over to Lender, and hereby irrevocably authorizes and empowers
Lender, in the name of Borrower or otherwise, to collect and receive any such award or
payment and to file and prosecute such claim or claims, and although it is hereby
expressly agreed that the same shall not be necessary in any event, Borrower shall, upon
demand of Lender, make, execute and deliver any and all assignments and other
instrumeris sufficient for the purpose of assigning any such award or payment to
Lender, frze and clear of any encumbrances of any kind or nature whatsoever.

Notwithstanding unvthing to the contrary contained within this paragraph 6, if
condemnation shali zffect the Mortgaged Property as provided in Section 14 of Part 11
of the Lease, and Lesses-serves Tenant’s Termination Notice (as defined in the Lease)
and makes a Rejectable Ofier to purchase the remaining portion of Mortgaged Property
at the Stipulated Loss Valuz, as defined in the Lease, Borrower shall, at its option,
either (i) accept the Rejectabie U Ter or (i) reject the Rejectable Offer, provided that
Borrower shall in no event reject the Pejectable Offer unless immediately prior to such
rejection becoming effective, Borrow¢r pays the Debt in full (excluding the Prepayment
Consideration or other prepayment con<ideiation), in which case Lender shall give its
consent of the rejection to Lessee. If the Feizctable Offer is accepted, Stipulated Loss
Value proceeds shall be used to prepay ‘the. Debt in full (without Prepayment
Consideration or other prepayment consideratior}’in immediately available funds in
accordance with the terms of the Note.

7. The Lease.

(2)

(b)

Borrower, by this Security Instrument and the Assignmedi has absolutely and
unconditionally assigned to Lender, all of Borrower’s right, titiz \and interest in the
Lease, the Other Leases and the Rents (other than Excepted Rights «nd Excepted

Payments as specifically set forth in the Assignment), it being intended 0y Borrower-

that such assignment constitutes a present, absolute assignment, subject to ib< terms and
conditions of the Assignment. Borrower represents to Lender that, as of the daie fisreof,
(i) the Lease is in full force and effect, (ii) a true and correct copy of the Lease as
amended to the date hereof has been delivered to Lender, (i11) Borrower and, to the best
of Borrower’s knowledge, Lessee, is not in default under any of the terms, covenants or
conditions of the Lease, (iv) Borrower has not delivered to, or received from the Lessee
any notice of default under the Lease and (v) all rents due and payable under the Lease,
including all additional rent, have been paid in full.

Borrower agrees with Lender that Borrower (i) shall observe and perform all the
obligations imposed upon the Borrower as lessor under the Lease, keep the Lease in fuil
force and effect and shall not do or permit to be done anything to impair the value of the
Lease as a security for the Debt; (ii) shall promptly send copies to Lender of all notices
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of default which Borrower shall send or receive thereunder; (i11) subject to clause (vii)
below, shall enforce all of the terms, covenants and conditions contained in the Lease
upon the part of the Lessee thereunder to be observed or performed, short of termination
thereof; (iv) shall not execute any other assignment of lessor’s interest in the Lease
(other than as permitted and in accordance with the terms of Section 9 hereof); (v) shall
not alter, modify or change the terms of the Lease without the prior wriiten consent of
Lender, or cancel or terminate the Lease or accept a surrender thereof or convey or
transfer or suffer or permit a conveyance or transfer of the premises demised by the
Lease or of any interest therein so as to effect a merger of the estates and rights of, or
termination or diminution of the obligations of Lessee thereunder; (vi} shall not watve,
conser( io, reject, approve or disapprove any action or inaction requested by Lessee
without «he prior written consent of Lender including, without hmitation any
assignment. of or subletting under the Lease (provided, however, that Lender’s consent
to a subletting «¢ assignment shall not be required if Borrower’s consent is not required
pursuant to the Leas< and such subletting or assignment is in accordance with the Lease
terms), except thar with respect to Borrower’s acceptance or rejection of a Tenant’s
Termination Notice (as such term is defined in the Lease) and the accompanying
Rejectable Offer, such aicentance or rejection shall be made in accordance with
paragraph 3(g) hereof with r>spect to a Termination Casualty (as defined in the Lease),
paragraph 6(c) hereof with respec. to a Major Condemnation (as defined in the Lease})
or paragraph 33(e) hereof with recpuei to a failure to cause Substantial Completion (as
defined in the Lease) to have occurred on.or before the Substantial Completion Date (as
defined in the Lease) with respect to the Mortgaged Property; (vi1) except as expressly
provided in the Assignment, shall not pursue-any remedies under the Lease without the
prior written consent of Lender; (viit) upon iZqaest of Lender, shall request and use
reasonable efforts to obtain an estoppel certificate trom the Lessee in substantially the
form required by the Lease or if not so required; in form and substance reasonably
satisfactory to Lender; and (ix) shall execute and deliver a* the request of Lender all
such further assurances, confirmations and assignments n connection with the
Mortgaged Property as Lender shall from time to time reasonably require.

&

{c) The payments of Fixed Rent (as defined in the Lease) (the “Fixea Rent™) on each date
for the payment thereof are at least equal to the interest and principal regvired on the
Note, and are sufficient to pay the principal of the Note to maturity. Notvathstanding
the foregoing, if the Interest Reserve Account referred to in paragraph 33 has a positive
balance, the interest on the Note from the issuance thereof through the Substantial
Completion Date (as defined in the Lease) will be paid solely from the Interest Reserve
Account, and the amount in such account is sufficient to pay all interest scheduled to
accrue on the Note through such date.

20634443

8. Maintenance of Mortgaged Property.

(a) Borrower shall maintain or cause to be maintained the Mortgaged Property in a good
and safe condition and repair that meets the standards of the Lease. The Improvements
and the Equipment shall not be removed, demolished or matenally altered (except for
normal replacement of the Equipment or as otherwise permitted under the Lease)
without the prior written consent of Lender. Borrower shall cause the Mortgaged
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Property to be in compliance with all laws, orders and ordinances affecting the
Mortgaged Property, or the use thereof. Borrower shall cause any part of the Mortgaged
Property which may be destroyed by any casualty, or become damaged, worn or
dilapidated or which may be affected by any proceeding of the character referred to in
paragraph 6 hereof to be promptly repaired, replaced or rebuilt, as provided in the
Lease. Subject to Part II, Section 30 of the Lease (provided that no Lease Default then
exists under the Lease), Borrower shall not initiate, join in, or consent to any change in
any private restrictive covenant, zoning law or other public or private restriction,
limiting or defining the uses which may be made of the Mortgaged Property or any part
thereof. If under applicable zoning provisions the use of all or any portion of the
Mortgzged Property is or shall become a lawful nonconforming use, unless permitted
under the-Lease Borrower will not cause or permit such nonconforming use to be
discontinued or abandoned without the prior written consent of Lender.

(b) Borrower shall picvide or cause Lessee to provide Lender with certificates annually so
long as Lease Guarzntor has an investment-grade rating, and quarterly in the event
Lease Guarantor’s rating-falls below investment grade, certifying that the Mortgaged
Property (i) is in good and safe condition and repair and (ii) complies with the property
condition requirements set fo:th in the Lease.

9. Transfer or Encumbrance of the Mortgage] Property.

(a) General. Borrower acknowledges that Zender has a valid interest in maintaining the
value of the Mortgaged Property so as 1o sicure that, should Borrower default in the
repayment of the Debt, Lender can recover al! or 2 portion of the Debt by a sale of the
Mortgaged Property. Except as otherwise provides herein, Borrower shall not, without
the prior written consent of Lender, which coiisent may be withheld in its sole
discretion, consummate a Sale or Transfer. Lender shall'not be required to demonstrate
any actual impairment of its security or any increased risk o4 default hereunder in order
to declare the Debt immediately due and payable upon o 52le or Transfer without
Lender’s prior written consent or as otherwise expressly jcrmitted herein. This
provision shall apply to every Sale or Transfer regardless of whethzi voluntary or not,
or whether or not Lender has consented to any previous Sale or Transfer. Lender’s
consent to a Sale or Transfer shall not be deemed to be a waiver of Leiiier’s night to
require such consent to any future occurrence of same. Any Sale or Transfir-made in
contravention of this paragraph shall be null and void and of no force and effect.

20634443

(b) Definitions. The following terms shall have the definitions set forth below or otherwise
as set forth in this paragraph 9, as so indicated:

“Beneficial Ownership Interest” shall mean the interest in Borrower which evidences or
has the right to the economic or financial benefits or burdens of Borrower’s business,
which such interests may include, without limitation, those of a corporate sharcholder,
limited liability company member, trust beneficiary, general partner, limited partner or
joint venturer, or any controlling interest of any entity directly or indirectly controlling
such general partner, managing partner, joint venturer or member, by operation of law
or otherwise.
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"Declaration” shall mean the Declaration of Trust relative to the transactions described
herein executed by Wells Fargo Bank Northwest, N.A., as Trustee, and dated as of the
date hereof.

"Grantee” shall mean the Person to whom a Sale is made by the Borrower.
"Grantor" shall mean the then current Borrower who is making a Sale to a Grantee.

“Non-Consolidation Opinion” shall mean that certain substantive non-consolidation
opinion letter delivered by Cavazos, Hendricks, Poirot & Dewey, P.C. in connection
with thiz Security Instrument.

"Replacement Indemnity” shall have the meaning ascribed to such term in paragraph
9(d)(4) hereni.

"Replacement Guaranty” shall have the meaning ascribed to such term in paragraph
9(d)(4) hereof.

"Sale" shall mean the sal¢, cenveyance, alienation, mortgage, encumbrance, pledge or
other transfer of the Mortgaged Property or any part thereof or any interest therein, or
the permitting of the Mortgaged I'roperty or any part thereof or any interest therein to
be sold, conveyed, alienated, mortgared, encumbered, pledged or otherwise transferred.
A Sale shall be deemed to include, ~without limitation: (i) an installment sales
agreement wherein Borrower agrees to sell the Mortgaged Property or any part thereof
or any interest therein for a price to be paid-in installments (provided, however, that a
“Sale” shall not include the execution and ‘dziivery of a contract for sale of the
Mortgaged Property which is not an installment sa'cs agreement until the execution and
delivery of a deed or other conveyance instrumient contemplated thereby); (i1) an
agreement by Borrower leasing all or a substantial part.of tiie Mortgaged Property for
other than actual occupancy by a space lessee thereunder; {7ii) a sale, assignment or
other transfer of, or the grant of a security interest in, Borrower’s right, title and interest
in and to the Lease or any Rents, except as evidenced by this Secuviity Instrument, the
Assignment or the other Loan Documents; and (iv) any divestiture of Darrower’s title
to the Mortgaged Property or any part thereof or any interest therein 1n 203 manner or
way, whether voluntary or involuntary, or any merger, consolidation, dissolution or
syndication affecting Borrower, except in the case of a foreclosure by Lender.

20634443

"Transfer" shall mean (i) any transfer (whether voluntary or involuntary) in one or a
series of transactions in which all or any portion of the Beneficial Ownership Interest in
Borrower is transferred to a Person who is not, as of the date of such transfer, an
existing holder of all or a part of the Beneficial Ownership Interest in Borrower, or (ii)
any transfer of the “management and control” (as defined below) in an existing holder
of the primary Beneficial Ownership Interest in Borrower (such transfer shall be a
“Transfer” of that Borrower). The term “management and control” as used herein shall
mean (A) if referring to a limited liability company that is member-managed, then any
managing member interest, (B) if referring to a partnership (whether general or
limited), then any general partner interest, and (C) if referning to any other type of
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entity, then fifty-one percent (51%) or more of the economic interest in such entity.
Notwithstanding the foregoing, a Transfer shall not be deemed to exist if the following
conditions are satisfied: (w) the transfer in one or a series of transactions aggregating
less than forty-nine percent (49%) of the Beneficial Ownership Interest in Borrower;
{(x) such transfer does not change the actual control of Borrower; (y) such transfer does
not adversely affect the bankruptcy remote structure of the Borrower; and (z) such
transfer does not include the transfer or replacement of any entity or person satisfying
the independent management requirements for a bankruptcy remote structure unless the
transferee or replacement entity or person also satisfies such independent management
requirements for a bankruptcy remote structure. Notwithstanding the foregoing or
anything herein to the contrary, however, if the Guarantor set forth on Schedule A
attached hereto and made a part hereof (“Guarantor”) is a limited partnership, then the
initial admission of limited partners into such limited partnership following the initial
funding date <fthe Loan shall not be deemed a “Transfer” so long as the limited
partners admitted 4i such time holding a majority of the limited partnership interests in
such limited partiiership are employees, officers, owners of equity interest in or
affiliates of a “Control -Farty” (as defined in a letter agreement between, inter alia,.
Borrower and Lender date4 as of the date of this Security Instrument).

"Transferee” shall mean the Pérson to whom all or any portion of the Beneficial
Ownership Interest in Borrower 15 being transferred, or, in the case of a Transfer as
described in section (i1) of the defmition of “Transfer” above, the holder of the
Beneficial Ownership Interest in Borrow:r following such Transfer.

"Transferor" shall mean the Person owning zny Beneficial Ownership Interest in
Borrower which is the subject of a Transfer.

(c) Sale Conditions. Notwithstanding anything herein to thé contrary, a Sale to a Grantee
satisfying the requirements of paragraph 20 hereof shall be pérmitted by Lender, and the
prior written consent of Lender to such Sale shall not be requited, nrovided that each of
the following terms and conditions are satisfied:

(1) No Event of Default is then continuing hereunder or under any o thz other Loan
Documents, and no Lease Default exists.

<0634443

(2) Borrower pays or causes to be paid to Lender, concurrently with the cloting of
such Sale, any and all out-of-pocket costs and expenses, including, without
limtation, the reasonable attomeys’ fees and disbursements, UCC financing
statement preparation costs and filing fees, title search costs and title insurance
endorsement premiums incurred by Lender in connection with the review,
approval and documentation of the Loan assumption and other matters related to
such Sale.

(3) The Grantee assumes and agrees to pay (subject to the non-recourse provisions of
paragraph 51 hereof) the indebtedness secured hereby and to perform all
obligations under the Note, this Security Instrument and the other Loan
Documents pursuant to the documents and agreements executed and delivered in
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connection therewith as Lender shall reasonably require to evidence and effectuate
said assumption as hereby contemplated including, without hmitation, an
assumption agreement in form and substance reasonably acceptable to Lender (the
“Loan_Assumption Agreement”), and the holder or holders of the Beneficial
Ownership Interest in the Grantee shall execute a Replacement Guaranty and a
Replacement Indemnity.

Grantor and Grantee execute new financing statements or financing statement
amendments and any additional documents reasonably requested by Lender to
effectuate the security interest of Lender in the Mortgaged Property as to the
Giontee.  In connection therewith, Lender agrees to execute and deliver any
fingncing statement amendment or termination to release any security interest
agai'ist Grantor.

Grantor shail-nrovide Lender with a copy of the following Sale documents: (1) a
deed covenng ‘he Premises and Improvements, (i) a bill of sale covering the
personalty coustituting the Mortgaged Property, (i) a Lease assignment and
assumption agreeimcri in a form reasonably acceptable to Lender, and (iv) the

Loan Assumption Agrecment.

If the Lease does not autiiozize the assignment of the Borrower’s rights as the
landlord under the Lease withcui Lessee’s consent thereto (for such purposes the
provisions of Section 38 of Part Il & the Lease are hereby deemed by Lender to be
Lessee’s consent to such Sale), Grantos shall provide Lender with either (1) written
evidence (including a legal opinion, f reasonably required by Lender),
satisfactory to Lender in its reasonable discretion, that such transfer is permitted
under the Lease or (ii) Lessee’s execution,” fur-approval purposes only, of the
Lease assignment specified 1n subparagraph (5) above.

Grantor shall cause to be delivered to Lender with :espect to Lender’s title
insurance policy delivered at the closing of the mitial Leon {the “Title Policy”)
and hazard insurance policy such endorsements or certificates and other similar
materials as Lender may reasonably deem necessary at the time ¢« the Sale, all in
form and substance reasonably satisfactory to Lender, inciudiig, without
limitation, an endorsement or endorsements to the Title Policy insuiing-that the
lien of this Security Instrument constitutes a first lien on the Mortgaged-P:operty
subject only to the Permitted Exceptions and subsequent title exceptions as
heretofore approved by Lender or permitted under this Security Instrument,
extending the effective date of such policy to the date of execution and delivery
(or, if later, of recording) of the assumption agreement referenced above in
subparagraph (3) and insuring that fee simple title to the Mortgaged Property is
vested in the Grantee, or, in lieu thereof, such other documents or evidence as
Lender may reasonably require in order fo confirm that such Title Policy is
unaffected by the Sale.

Grantor executes and delivers to Lender a release of Lender, its officers, directors,
employees and agents, from all claims and liability relating to the transactions
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evidenced by the Note, this Security Instrument, and any of the other Loan
Documents through and including the date of the closing of the Sale, which
agreement shall be in form and substance reasonably satisfactory to Lender and
shall be binding upon the Grantee. :

Grantee executes and delivers to Lender a certificate that, as of the date of closing
of the Sale, Grantee is in compliance with the provisions of paragraph 20 hereof.

Lender shall have received such legal opinions (including an authority opinion of
Grantee and the holder or holders of the Beneficial Ownership Interest in Grantee,
an enforceability opinion as to the aforementioned Loan Assumption Agreement,
thic . Replacement Guaranty and the Replacement Indemnity, and a non-
congoirdation opinion, each of which shall be substantively similar to the form of
such_op'nion delivered in connection with the execution of this Security
Instrumeny; er may be in such other form as is reasonably acceptable to Lender) as
may be reascizoly requested by Lender in connection with such Sale.

Lender shall have réecived an acceptable net worth statement of the holder of the
pnmary Beneficial Owiiership Interest in Grantee (which shall be deemed
satisfactory if such heldor’s certified net worth equals or exceeds that of
Guarantor, as reflected iii~a financial certification delivered to Lender by

1

Guarantor as of the date of thisccurity Instrument).

Lender shall have received written zonfirmation that the documents described
above have been delivered in a form that complies with the terms hereof from
special counsel to the owners of the ZFaus-Through Certificates (hereinafier
defined), it being agreed that Dechert is such counsel until Lender is otherwise
notified in wniting by the holders of a majonty in percentage interest of the Pass-
Through Certificates.

(d) Transfer Conditions. Notwithstanding anything herein to the contrary, a Transfer shall

be permitted by Lender, and the prior written consent of Lender to such Transfer shall
not be required, provided that each of the following terms and conditious are satisfied:

(1)

2)

&)

172192.5.49

No Event of Default is then continuing hereunder or under any of the sther Loan
Documents, and no Lease Default exists (and Lender shall have iecsived a
certificate from Transferor certifying such facts, and a certificate from Transferee
representing that, to its knowledge, no Event of Default or Lease Event of Defauit
shall be continuing immediately following such Transfer).

Lender has received evidence reasonably satisfactory to it that all required
approvals, if any, under the governing documents of Borrower to effectuate such
Transfer shall have been obtained or are not needed.

Lender shall have received a “down date” substantive non-consolidation opinion
with respect to the Transferee indicating that the change in the Beneficial
Ownership Interest 1n Borrower will not affect the opinions stated in the Non-
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Consolidation Opinion, or a new substantive non-consolidation opinion with
respect to the Transferee, substantively similar to the form in the Non-
Consohidation Opinion.

Such Transferee and Borrower, if applicable, shall have executed and delivered to
Lender a new Guaranty and Indemnity Agreement ("Replacement Guaranty”) and
a new Hazardous Substances Indemnity Agreement ("Replacement Indemnity") in
a form substantively identical to that executed by the Transferor.

Lender shall have received evidence that Borrower and Transferee are each in
pood standing in its state of formation and are each duly qualified and in good
standing in the state where the Mortgaged Property is located, if such
qua'itization is required by the laws of such state in order for such party to fulfill
its obY gziions in connection with the Loan.

Lender shall-nave received an authority, execution and delivery opinion of the
Transferee aud Borrower (to the extent Borrower executes any operative
documents in conncetion with the Transfer), and an enforceability opinion as to
the aforementioned Keplacement Guaranty and Replacement Indemnity
substantively similar to-ths forms of such opinions delivered in connection with
the execution of this Secutivy Instrument, as applicable.

Lender shall have received an acceptable net worth certification of the Transferee
(which shall be deemed satisfactory-if the Transferee’s certified net worth equals
or exceeds that of Guarantor, as reflecizd in a financial certification delivered to
Lender by Guarantor as of the date of tivs Security Instrument) executed by the
Transferee.

Transferor or Transferee pays or causes to be paid to‘Lender, concurrently with
the closing of such Transfer, any and all out of pocket costs and expenses,
including, without limitation the reasonable attorneys’ fres and disbursements,
incurred by Lender in connection with the review, approval aii! documentation of
the matters relating to such Transfer approved by Lender hereund=i.

Lender shall have received written confirmation that the documents-described
above have been delivered in a form that complies with the terms heéreof from
special counsel to the owners of the Pass-Through Certificates (as heieinafier
defined), it being agreed that Dechert is such counsel until Lender is otherwise
notified in writing by the holders of a majority in percentage interest of the Pass-

Through Certificates.

(¢) Special Sale and Transfer Provisions.

(1} In connection with any Sale approved by Lender and consummated as herein

172192.5.49

provided, Lender agrees that the Grantor shall be released and relieved of all
obligations under the Note, this Security Agreement and the other Loan
Documents from and after the date of consummation of such Sale. Lender shall
execute and deliver to such Grantor a written acknowledgment that all of the Sale
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Conditions set forth herein have been satisfied and a release to such effect at no
cost to Lender.

In connection with any Transfer or Sale approved by Lender and consummated in
accordance with the provisions hereof, Lender agrees that the Transferor and
Guarantor shall be released and relieved of all obligations under the Guaranty and
Indemnity Agreement ("Guaranty”) and the Hazardous Substances Indemnity
Agreement ("Indemnity”). Lender shall execute and deliver to such Transferor a
written acknowledgment that all of the Transfer Conditions set forth herein have
been satisfied and a release to such effect at no cost to Lender; such release shall
apoly to all prospective obligations under the Loan Documents of such Transferor
and.its constituents who have executed the Guaranty and the Indemmity, and
Lerder shall cancel and terminate the Guaranty and the Indemmity and shali use
reasciable efforts to return one original of each of the Guaranty and the

Indemniiy t5-the Transferor.

If Borrower {or any Grantee) is a Delaware business trust, or similar entity, the
substitution of trusties under such trust shall not be deemed to be a Sale or
Transfer; provided, however, that if the trustee being removed is a Delaware
resident trustee, the new Delaware resident trustee must have a net worth of at
least $500,000,000, and if 'he trustee being removed is the trustee satisfying the
SPC Member (as hereinafter/Cefined) requirements set forth in paragraph 20(t)
hereof, then the substitute trustee must also satisfy such SPC Member

requirements.

Notwithstanding the foregoing, any involuntary transfer of a Beneficial
Ownership Interest in Borrower caused by the-death of any general or limited
partner, shareholder, joint venturer, trustee, meriber, manager or other type of
owner holding any Beneficial Ownership Interesi in Borrower shall not be a
default under this Security Instrument or constitute a Sale or Transfer so long as
Rorrower is reconstituted, if required, following such dea'li and so long as either
(i) those persons responsible for the management of the VMortgaged Property
remain unchanged as a result of such death or (ii) any replacemeat rnanagement is
approved by Lender.

In connection with each Sale or Transfer, the Borrower or Grantee or Traasferee,
as the case may be, shall represent and warrant to Lender in writing that ail of the
representations and warranties set forth in paragraph 37 hereof shall survive such
Sale or Transfer.

In all events, if (A) a Transfer will result in any person and persons (excluding the
Control Parties) controlled by, controlling or under common control with such
person, (i} directly or indirectly, owning or controlling properties (“Related
Properties”) originally leased to affiliates of Lease Guarantor by affiliates of the
Control Parties which are encumbered by mortgage liens securing more than 10%
of the then outstanding principal amount of all notes secured by liens on Related
Properties running in favor of Lender, or (ii) directly or indirectly owning or
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controlling more than 49% of the Beneficial Ownership Interest m owners of
Related Properties which are encumbered by first mortgage liens securing more
than 10% of the then principal amount of all notes secured by liens on Related
Properties running in favor of Lender; or (B) any Transferee does not deliver a
new substantive non-consolidation opinion or down-date of the prior substantive
non-consolidation opinion in accordance with paragraph 9(d)(3) of this Secunty
Instrument, then such Transfer shall not take place until each Rating Agency (as
defined in paragraph 50 of this Security Instrument) that rates securities issued
with respect to the Note has confirmed in writing that such Transfer will not result
in the downgrade, qualification or withdrawal of such rating. Borrower will pay
*ne, reasonable costs of Lender and each Rating Agency, including the fees of
theii respective counsel, in connection with a Transfer. It is understood that each
Rating, -Agency will require Lender to deliver its recommendation based on,
among-othier things, a certified financial statement of Transferee (which shall be
deemed satisi»ctory to Lender if the Transferee’s certified net worth equals or
exceeds that of Guarantor, as reflected in a financial certification delivered to
Lender by Guararitor on or about the date of this Security Instrument), standard
credit report on the” l'ransferee (or its principals, as applicable), Lexis/Nexis or
similar search showing the Transferee (or its principals, as applicable) not to have
been indicted or convicted cf a felony in the preceding seven (7) years and not to
have been a principal in'axentity that availed itself of the protection of
bankruptcy laws in the preceding seven (7) years. Lender agrees to use its best
efforts to provide such recommendation to each Rating Agency within five (5)
business days after receipt of the forego.ng materials.

If (A) a Sale will result in any person and pcrsons (excluding the Control Parties)
controlled by, controlling or under common.cZiitrol with such person, directly or
indirectly owning or controlling Related Propeities’ which are encumbered by
mortgage liens securing more than 10% of the then $uistanding principal amount
of all notes secured by liens on Related Properties runiiig-in favor of Lender, or
(B) the Grantee is not a Delaware limited Jiability compzny with organizational
documents identical to those of Borrower in all material resp:cts. then such Sale
shall not take place until each Rating Agency that rates seculitie; issued with
respect to the Note has confirmed that such Sale will not result in the downgrade,
qualification or withdrawal of such rating. Borrower will pay the ezsonable
costs of Lender and each Rating Agency, including the fees of their respective
counsel, in connection with a Sale. It is understood that each Rating Agency will
require Lender to deliver its recommendation based on, among other things, a
certified financial statement of the holder of the primary Beneficial Ownership
Interest in Grantee (which shall be deemed satisfactory to Lender if such holder’s
certified net worth equals or exceeds that of Guarantor, as reflected in a financial
certification delivered to Lender by Guarantor on or about the date of this
Security Instrument), standard credit report on the such holder, Lexis/Nexis or
similar search showing such holder not to have been indicted or convicted of a
felony in the preceding seven years and not to have been a principal in an entity
that availed itself of the protection of bankruptcy laws in the preceding seven
years. Lender agrees to use its best efforts to provide such recommendation to
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each Rating Agency within five (5) business days after receipt of the foregoing
materials.

(f) Transaction Fee; Counsel Fee. It shall be a condition of any Sale or Transfer that
Borrower shall pay Lender, in addition to the amounts described above, in the case of a
- Sale, a fee of $5,000 per Sale and, in the case of a Transfer, a fee of $1,000 per Transfer
(as applicable, the “Transaction Fee”); provided, however, that the Transaction Fee
applicable to a Transfer of Beneficial Ownership Interest in Borrower and other similar
entities in which the primary Beneficial Ownership Interest is held by the same
Transferor (or affiliated Transferors) shall not exceed $5,000 for all such Transfers
occurng in a single transaction with the same Transferee (or affiliated Transferees).
Borrower will pay or cause to be paid the reasonable fees and expenses of special
counsel to the-owners of the Pass-Through Certificates.

(g) Subdivision; Partizl. Release. If Borrower’s name appears under the heading
“Subdivision Escrov’ Properties” on Schedule A attached hereto and made a part
hercof, then the Premisss are subject to further subdivision pursuant to a subdivision
escrow agreement to be eptered into at the time of execution of this Security Instrument
(“Subdivision Escrow Agrecmeit”), and Lender hereby agrees to release the Surplus
Lot (as described in the Subdivision Escrow Agreement) from the lien of this Security

. Instrument in accordance with aity purtial release document and financing statement
partial releases delivered by Lender pursuant to the Subdivision Escrow Agreement.
Such release shall occur upon the receipt by Lender of (x) satisfactory evidence of the
subdivision in accordance with an approve( subdivision plan; (y) satisfactory evidence
that the value of the Surplus Lot was not'included in the appraised value of the
Mortgaged Property in the appraisal delivered to.L<ader at the time of delivery of this
Security Instrument; and (z) an endorsement to the'tiile insurance with respect to the
Mortgaged Property confirming the priority of the licn hereunder subsequent to the
release of the Surplus Lot. Borrower hereby agrees to obte'n, or cause to be obtained,
separate tax lot status of the Final Lot (as defined in fie” Subdivision Escrow

Agreement).

(h) Easements; Dedications. If no Event of Default shall have occurred aid bz continuing,
Borrower may, from time to time, in connection with the transactions coriemiplated by
the Lease or otherwise, (i) sell and convey an interest m the Mortgaged Prope:iy to any
Person legally empowered to take such interest under the power of eminent domrain, (ii)
grant routine utility, access and other customary easements, rights of way and other
rights in the nature of easements with respect to the Mortgaged Property as Lessee may
reasonably request, (iii) release or relocate existing easements and appurtenances which
are for the benefit of the Mortgaged Property as reasonably requested by Lessee, (iv)
dedicate or transfer unimproved portions of the Mortgaged Property for road, highway
or other public purposes, (v) execute petitions to have the Mortgaged Property annexed
to any municipal corporation or utility district, (vi) enter into or modify existing
covenants, waivers, approvals or restrictions for utilities, parking or other matters as
Lessee determines necessary for the operation of the Mortgaged Property as reasonably
requested by Lessee, and (vii) execute and deliver to any Person any instrument
appropriate to confirm or effect such grants, releases, dedications and transfers.

20634443
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Borrower may instruct Lender to execute and deliver any instruments necessary to
effect any of the above by providing Lender with a certificate attaching the following:

i. such instrument;

ii. (1) a certificate of Lessee stating (A) that such grant, release, dedication, transfer,
petition or amendment is not detrimental in any material respect to the proper
conduct of Lessee’s business on such Mortgaged Property, (B) the consideration, if
any, being paid for such grant, release, dedication, transfer, petition or amendment
and that Lessee considers such consideration to be fair and adequate, (C) that such
grent, release, dedication, transfer, petition or amendment does not matenally
impair Lessee’s use and operation of such Mortgaged Property or adversely affect
the vziui: of the Premises (or does not reduce the fair market value of the Mortgaged
Property_bv any amount greater than the amount being paid to Borrower for such
instrument), 224 (D) that, for so long as the Lease shall be in effect, Lessee will
perform all obiigations, if any, of Borrower under such instrument and will remain
obligated under the Lease in accordance with its respective terms; and

(2) a certificate from Yease Guarantor stating that, notwithstanding such grant,
release, dedication, transier petition or amendment, the Lease Guaranty will remain

mn full force and effect;

iii. if applicable, an updated ALTA svivey reflecting such grant, release, dedication,
transfer, petition or amendment;

iv. confimmation of lien priority of this Secuniy Instrument from the title company that
issued the Title Policy;

v. a letter from the appraiser who prepared the appreisal of the Mortgaged Property
delivered to Lender at the time of delivery of this Security Instrument, or another
appraiser reasonably acceptable to Lender, to the effect inat the grant, release, |
dedication or transfer is not estimated to reduce the fair market value of the |
Mortgaged Property by an amount greater than the amount of corsideration being
paid to Borrower or Lessee therefor; and

vi. such other instruments, certificates, title insurance policy endorseinents and
opinions of counsel as Lender may reasonably request.

21634443

Such Lender direction shall be effective upon the satisfactory review by Lender and
special counsel (referred to above) to the owners of the Pass-Through Certificates of the
certificate and supporting documentation as evidenced by either Lender’s execution of
such instruments or the delivery by Lender to Borrower of a written consent. If the
consideration payable to Borrower in connection with such grant, release, dedication,
transfer, petition or amendment exceeds 2% of the original principal balance of the
Loan, Borrower hereby assigns to Lender and agrees to deliver to Lender all such
consideration which shall be applied to the partial prepayment of the Note, without
Prepayment Consideration.
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10. Estoppel Certificates. After request by Lender, Borrower shall within ten (10) days fumish
Lender with a statement, duly acknowledged and certified, setting forth (1) the amount of the
original principal amount of the Note; (it) the unpaid principal amount of the Note; (111) the
rate of interest of the Note; (iv) the date installments of interest and/or principal were last
paid; and (v) that the Note and this Security Instrument are valid, legal and binding
obligations and have not been modified or if modified, giving particulars of such
modtfication.

Within fifteen (15) days after request by Borrower, and at Borrower’s sole cost and expense
(provided, that Borrower shall only be required to reimburse Lender for its actual out-of-
pocket cosis (including reasonable legal fees and disbursements incurred by Lender)),
Lender shall zrovide Borrower and/or Transferor, Grantee or Transferee a statement, duly
certified (i) séttng forth the outstanding principal amount of the Loan; (i1) confirming
whether, to its sctial knowledge, without independent investigation or inquiry, any default
exists under the Nete; this Security Instrument and the other Loan Documents; and (1)
attaching a copy of the Note, this Security Instrument and the other Loan Documents
identified on Borrower’s reguest, and certifying that to its actual knowledge, without
independent investigation or mquiry, such copies are true, correct and complete. Lender
shall be required to furnish such certificate only once a year or in connection with any
pending or proposed Sale or Transies as contemplated in the Loan Documents.

11. Changes in the Laws Regarding Taxation. If any law is enacted or adopted or amended
after the date of this Security Instrument which deducts the Debt from the value of the
Mortgaged Property for the purpose of taxatioa or which imposes a tax, either directly or
indirectly, on the Debt or Lender’s interest in the Mortgaged Property, Borrower will pay
such tax, with interest and penalties thereon, if any In the event Lender is advised by
counsel chosen by it that the payment of such tax or /nterest and penalties by Borrower
wouid be unlawful or taxable to Lender or unenforceable o1 provide the basis for a defense
of usury, then in any such event, Lender shall have the option. oy written notice of not less
than one hundred twenty (120) days, to declare the Debt immediately 4ue and payable. Any
prepayment made pursuant to this Section shall be without Prepaymeiit Consideration or any
other prepayment consideration.

12. No Credits on Account of the Debt. Borrower will not claim or demand or bt entitled to
any credit or credits on account of the Debt for any part of the Taxes or Other Charges
assessed against the Mortgaged Property, or any part thereof, and no deduciion) shall
otherwise be made or claimed from the assessed value of the Mortgaged Property, or any
part thereof, for real estate tax purposes by reason of this Security Instrument or the Debt.
In the event such claim, credit or deduction shall be required by law, Lender shall have the
option, by written notice of not less than one hundred twenty (120) days, to declare the Debt
immediately due and payable. Any prepayment made pursuant to this Section shall be
without Prepayment Consideration or any other prepayment consideration.

20634443

13. Documentary Stamps. If at any time the United States of America, any state or
commonwealth thereof or any subdivision of any such state or commonwealth shall require
revenue or other stamps to be affixed to the Note or this Security Instrument, or impose any
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other tax or charge on the same, Borrower will pay for the same, with interest and penalties
thereon, if any.

14. Usury Laws. This Security Instrument and the Note are subject to the express condition that
at no time shall Borrower be obligated or required to pay interest on the Debt at a rate which
could subject Lender to either civil or criminal liability as a result of being in excess of the
maximum interest rate which Borrower is permitted by law to contract or agree to pay. Ifby
the terms of this Security Instrument or the Note, Borrower is at any time required or
obligated to pay interest on the Debt at a rate in excess of such maximum rate, the rate of
interest under the same shall be deemed to be immediately reduced to such maximum rate
and the intérest payable shall be computed at such maximum rate and all previous payments
in excess of sach maximum rate shall be deemed to have been payments in reduction of the
principal and 0. sn account of the interest due hereunder.

15. Books and Records. ~Rorrower shall keep adequate books and records of account i
accordance with genc¢rafly accepted accounting principles on a modified cash basis
consistently applied and fursish to Lender upon Lender’s request: (a) unaudited financial
statements of Borrower for (re year just ended, including balance sheet and statement of
income and expenses certified as truz and correct by an officer or manager of the Borrower;
(b) copies of all tax returns filea /oy Borrower within twenty (20) days afler the filing
thereof, and (c) copies of all financiil ipformation received by Borrower under the Lease
within twenty (20) days after receipt tncreof. Borrower shall provide Lender with such
additional financial or management information with respect to the Lessee or the Mortgaged
Property as Lender may reasonably request, prcvided that any such additional information 1s
available to Borrower pursuant to the terms and piovisions of the Lease.

16. Performance of Other Agreements. Borrower shall observe and perform or cause Lessee to
observe or perform each and every term to be observed or performed by Borrower pursuant
to the terms of any agreement or recorded instrument arfesting or perfaining to the
Mortgaged Property, including, without limitation, any reciprocai easement, operating or
similar agreement, and if Borrower shall fail to so observe and perionn, or cause to be so
observed and performed by Lessee, any such terms, Lender and itz agents, employees,
contractors, engineers, architects and other representatives shall have the right'to so observe
and perform such terms.

<0634443

17. Further Acts, etc. Borrower will, at the cost of Borrower, and without expense o {.znder,
do, execute, acknowledge and deliver all and every such further acts, deeds, conveyances,
mortgages, assignments, notices of assignment, transfers and assurances as Lender shall,
from time to time, reasonably require, for the better assuring, conveying, assigning,
transferring, and confirming unto Lender the property and rights hereby mortgaged, given,
granted, bargained, sold, alienated, enfeoffed, conveyed, confirmed, pledged, assigned and
hypothecated or intended now or hereafter so to be, or which Borrower may be or may
hereafter become bound to convey or assign to Lender, or for carrying out the intention or
facilitating the performance of the terms of this Security Instrument or for filing, registering
or recording this Security Instrument. Borrower, on demand, will execute and deliver and
hereby authorizes Lender to execute in the name of Borrower or without the signature of
Borrower to the extent Lender may lawfully do so, one or more financing statements, chattel
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mortgages or other instruments, to evidence more effectively the security nterest of Lender
in the Mortgaged Property. Borrower grants to Lender an irrevocable power of attorney
coupled with an interest for the purpose of exercising and perfecting any and all rights and
remedies available to Lender at law and in equity, including, without limitation, such rights
and remedies available to Lender pursuant to this paragraph 17; provided, however, that
such power of attorney shall only be exercised during the existence of an Event of Default
hereunder.

Recording of Security Instrument, etc. Borrower forthwith upon the execution and delivery
of this Security Instrument and thereafter, from time to time, will cause this Security
Instrument “and any security instrument creating a lien or security interest or evidencing the
lien hereof uron the Mortgaged Property and each instrument of further assurance to be
filed, registered or recorded in such manner and in such places as may be required by any
present or futuré luw in order to publish notice of and fully to protect the lien or security
interest hereof upon; 2id the interest of Lender in, the Mortgaged Property. Borrower will
pay all filing, registration or recording fees, and all expenses incident to the preparation,
execution and acknowledgrient of this Security Instrument, any mortgage supplemental
hereto, any security instrument with respect to the Mortgaged Property and any instrument
of further assurance, and all federa), state, county and municipal, taxes, duties, imposts,
assessments and charges arising o of or in connection with the execution and delivery of
this Security Instrument, any mortgage s:pplemental hereto, any security instrument with
respect to the Mortgaged Property or ary instrument of further assurance, except where
prohibited by law so to do. Borrower slall 'hold harmless and indemnify Lender, its
successors and assigns, against any liability incurred by reason of the imposition of any tax
on the making and recording of this Security Instrurient.

Prepayment: Substitution of Collateral.

(a) The Debt may not be prepaid except as described below-azid except in connection with
a Rejectable Offer as a result of a Termination Casualty (45 defined in the Lease) in
accordance with paragraph 3(g) hereof, a Rejectable Offer<as u result of a Major
Condemnation (as defined in the Lease) in accordance with paragiaph 6(c) hereof, a
Rejectable Offer as a result of a failure to reach Substantial Completion (as defined in
the Lease) of the Mortgaged Property in accordance with paragraph 5{c}hereof, in
connection with the application of Net Award against the Debt as” provided in
paragraphs 3(e) and 6(b) hereof, in connection with minor releases and eascrents as
described in paragraph 9(1), or afier June 30, 2011 in accordance with the terms of the
Note, but may be defeased in accordance with the terms of the Note.

(b) Subject to compliance with the applicable terms and conditions of this paragraph 19(b)
and if an Event of Default shall not have occurred and be continuing, the Borrower, in
connection with a Sale or Transfer to be effected within two (2) years after the date
hereof, shall have the right (the “Substitute Collateral Right”) to reduce the principal
balance, in part but not in whole, of the Note, provided that it simultaneously issues a
new note in the form specified in the Declaration (the “New Note”),and which is
secured by Cash Collateral (as defined herein). This Substitute Collateral Right may
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only be exercised by the Borrower one time (and may not be exercised by any
Grantee).

(c) Any Sale, as described in paragraph 9(a) hereof, to be made by Borrower as to which
Borrower elects to exercise the Substitute Collateral Right, shall be subject to
satisfaction of the following conditions:

i. at least twenty (20) days prior to the proposed date of Sale or, if Rating Agency
confirmation of such Sale is required, at least thirty (30) days prior to the proposed
date of Sale, Borrower shall deliver written notice (the “Substitute Collateral
Nutice”) to Lender specifying (A) the date of the intended Sale, (B) Borrower’s
election to exercise its Substitute Collateral Right, and (C) the date upon which the
Debt Assumption Right (as hereinafter defined) will expire, which is at least two
(2) businzss days prior to the next scheduled rent payment under the Lease (the
“Election Period Deadline™);

ii. at least ten (10) business days prior to the proposed date of Sale, Borrower shall
deliver to Lender a-cerificate in the form specified in the Declaration;

ili. on the date of Sale,

(A) Borrower shall, pursuant<o.an Escrow Agreement in the form specified in
the Declaration, deposit or czus= to be deposited into escrow with Chicago
Title Insurance Company or-anaother title insurance company or escrow
agent acceptable to Lender (the “Fscrow Agent”), for the benefit of Lender,
cash in an amount equal to the toYowing: (1) the amount by which the
principal amount of the Note is to be reduced, which must be less than the
unpaid principal amount thereof (the " Principal Collateral”), (2) interest
which has accrued and is unpaid on the Note an< interest which will accrue
on the New Note from the date through which ritzrest was last paid on the
Note to, but excluding, the Election Period "Deadline (the “Interest
Collateral™); (3) the Substitute Make-Whole Premium, as hereinafier
defined; and (4) the Substitute Collateral Fees and Expenszs, as hereinafter
defined (such amounts in clauses (1) through (4), colleciiv<iy, the “Cash
Collateral”). The term “Substitute Collateral Fees and Expenses” means the
sum of the fees of the Escrow Agent, Lender and their respective counsel in
connection with the Sale. The Cash Collateral shail be held by Escrow
Agent in an escrow account pursuant to the Escrow Agreement for the
benefit of Lender. Such deposit of the Cash Collateral, to the extent made
by the transferce, shall be deemed to have been paid by the transferee to
Borrower as purchase price and/or deposit under the contract of sale
between Borrower and the transferee for the Mortgaged Property, and then
deposited by Borrower pursuant to the Escrow Agreement into escrow with
Escrow Agent as the Cash Collateral for the New Note. The Borrower shall
simultaneously deliver a Pledge and Security Agreement in the form
specified in the Declaration to Escrow Agent granting to the Lender a first
priority perfected security interest in the Cash Collateral as collateral for the
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obligations of Borrower under the New Note described in paragraph (B)
below. Borrower shall take or cause to be taken all actions necessary to
perfect such security interest in favor of Lender, including, without
limitation, filing a UCC statement. “Substitute Collateral Make-Whole
Premium” as used in this paragraph 19 shall mean an amount determined as
follows: (1) in the event that the Reinvestment Yield (as defined in the
Note) shall, on the date of calculation, be greater than or equal to the
Applicable Interest Rate (as defined in the Note), an amount equal to 0
(unless the exercise of the Substitute Collateral Right occurs during the
Lockout Period defined in the Note, in which case the minimum Substitute
Collateral Make-Whole Premium shall be 1% of the principal amount of the
Principal Collateral), and (2) in the event that the Reinvestment Yield shall,
o the date of calculation, be less than the Applicable Interest Rate, an
amocant equal to (x) the sum of the amounts representing the present values
of eacit remaining scheduled payment which would be payable with respect
to the Netz following such exercise of the Substitute Collateral Right, such
sum to be detzrmined by discounting (monthly on the basis of a 360-day
year composed of twelve 30-day months) each such amount utilizing a
discount factor equal to the Reinvestment Yield plus 50 basis points, less (y)
the principal amoun( o1 the Note, but in no event less than 0;

Borrower shall issue to Lender the New Note in an aggregate principal
amount equal to the Principal Collateral. The New Note shall be secured
solely by the Cash Collateral. Intcrest shall accrue on the New Note and on
the reduced amount of the Note;

Borrower shall have delivered to Lendrr-a Substitute Collateral Borrower
Opinion in the form specified in the Declaraiion,

Borrower and a bankruptcy remote, special puipese Delaware limited
liability company having organizational documents [deitical to Borrower’s
(except for proper names, purposes, dates and numbe-s) (the “Substitute
Collateral Borrower”), which may be formed and control'ed by one of the
Control Parties or one of their respective affiliates, shall have edt:red into an
assignment and assumption agreement, pursuant to which Borrower shall
have assigned ownership of the Cash Collateral to the Substitute C oliateral
Borrower and the Substitute Collateral Borrower shall have assumed the
outstanding obligations under the New Note;

either the transferee or Borrower shall have paid or deposited with Escrow
Agent all transfer and mortgage taxes incurred or to be incurred in
connection with such Sale and the exercise of the Substitute Collateral
Right. Borrower hereby indemnifies Lender in respect of any such taxes;

Borrower or the transferee shall have delivered to Lender a Substitute
Collateral Non-Consolidation Opinion in the form specified in the
Declaration or in such other form as 1s reasonably acceptable to Lender;
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(G) Borrower shall have delivered to Lender an opinion of counsel that exercise
of the Substitute Collateral Right will not result in a realization event under
Section 1001 of the Internal Revenue Code of 1986, as amended, in the form
specified in the Declaration or in such other form as is reasonably
acceptable to Lender; and

(H) the transferee shall have delivered a transferee opinion letter complying with
the requirements of the Declaration.

(d) Any Transfer, as defined in paragraph 9(b) hereof, to be made by a Transferor, as
defined in paragraph 9(b), as to which Borrower elects to exercise the Substitute
Collater2! Right shall be subject to satisfaction of the following conditions:

(i) at least *wenty (20) days prior to the proposed date of Transfer or, if Rating
Agency confirmation of such Transfer is required, at least thirty (30} days prior to
proposed daté of Transfer, Borrower shall deliver the Substitute Collateral Notice

to Lender;

(i) at least ten (10) business days prior to the proposed date of Transfer, Borrower
shall deliver to Lender a-caitificate in the form specified in the Declaration;

(iii) on the date of Transfer:

(A) Borrower, shall, pursuant to an Escrow Agreement in the form specified in
the Declaration, deposit or causc *0 be deposited into escrow with Escrow
Agent, for the benefit of Lender, ths Cash Collateral. Such deposit of the
Cash Collateral, to the extent made di‘ectly by the transferee, shall be
deemed to have been paid by the transieree-ia the Transferor as purchase
price and/or deposit under the contract of sale between the Transferor and
the transferee for the transfer of the equity interest in the Borrower, then
transferred by Transferor to Borrower as a capiial-contribution; and then
deposited by Borrower into escrow with Escrow Agent pursuant to the
Escrow Agreement as the Cash Collateral for the New Note: Rorrower shall
simultaneously deliver a Pledge and Security Agreement i the form
specified in the Declaration granting to Lender a first prioricy perfected
security interest in the Cash Collateral as collateral for the obligatiors of the
Borrower under the New Note described in paragraph (B) below. Borrower
shall take or cause to be taken ail actions necessary to perfect such security
interest in favor of Lender, including, without limitation, filing a UCC
statement;

206344423

(B) Borrower shall issue to Lender the New Note. The New Note shall be
secured solely by the Cash Collateral;

(C) Borrower shall have delivered to Lender a Substitute Collateral Borrower
Opinion in the form specified in the Declaration;
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(D) Borrower and Substitute Collateral Borrower shall have entered into an
assignment and assumption agreement, pursuant to which Borrower shall
have assigned ownership of the Cash Collateral to the Substitute Collateral
Borrower,.and the Substitute Collateral Borrower shall have assumed the
outstanding obligations under the New Note;

(E) Borrower shall have paid or deposited with Escrow Agent all transfer and
mortgage taxes incurred or to be incurred in connection with such Transfer
and the exercise of the Substitute Collateral Right. Borrower hereby
indemnifies Lender in respect of any such taxes;

(F)~ Borrower shall have delivered or caused to be dclivered to Lender a
Qubstitute Collateral Non-Consolidation Opinion in the form specified in the
Tieclaration or in such other form as is reasonably acceptable to Lender;

(G) Borrower shall have delivered to Lender an Opinion of Counsel that
exercise of the Substitute Collateral Right will not result in a realization
event under-iction 1001 of the Internal Revenue Code of 1986, as
amended, in the fom specified in the Declaration or in such other form as is
reasonably acceptav’e to Lender; and

(H) The transferee shall hav¢ delivered a transferee opinion letter complying
with the requirements of the Declaration.

(6) Upon satisfaction of the conditions set fortii ):1 paragraph 19(c) or (d), as applicable:

(i) Lender shall cause the grid attached to the Note to be amended to reflect a
decrease in the principal amount of such Note by the Principal Collateral; and

(i) Lender shall deliver a release releasing Borrower ‘ci- Transferor, as applicable,
from its obligations under the New Note.

(f) Subject to compliance with the terms and conditions of paragraph 19(<) or {d) above,
as applicable, and this paragraph 19(f), and if an Event of Default saall not have
occurred and be continuing, the transferee, in the case of a Sale subject to paragraph
19(c) or, Borrower in the case of a Transfer subject to paragraph 19(d), may
subsequently elect to assume (the “Debt Assumption Right”), in whole but not i part,
the debt of the Substitute Collateral Borrower evidenced by the New Note. Exercise of
the Debt Assumption Right by the transferee or Borrower, as applicable, is subject to
satisfaction of the following conditions:

20634443

(i) no later than three (3) business days prior to the Election Period Deadline, the
transferee or Borrower, as applicable, shall deliver written notice to Lender and
Escrow Agent stating such transferce’s or Borrower’s election, as applicable, to
exercise the Debt Assumption Right;

(ii) either (A) if the Sale is subject to paragraph 19(c), the transferce and the
Substitute Collateral Borrower shall have entered into an assignment and
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assumption agreement, pursuant to which the Substitute Collateral Borrower shall
have assigned, and the transferee shall have assumed, ownership of the Cash
Collateral and the outstanding obligations under the New Note; or (B) if the
Transfer is subject to paragraph 19(d), Borrower and the Substitute Collateral
Borrower shall have entered into an assignment and assumption agreement,
pursuant to which the Substitute Collateral Borrower shall have assigned, and the
Borrower shall have assumed, such ownership of the Cash Collateral and the
outstanding obligations under the New Note; and

(iii) if and to the extent available under applicable law and title insurance reguiations,
111 transferee or Borrower, as applicable, shall cause to be delivered to Lender an
endsrsement or endorsements to the Title Policy insuring that the lien of this
Secri‘v Instrument constitutes a first lien on the Mortgaged Property subject only
to the Peemitted Exceptions and subsequent title exceptions as theretofore, or in
connection <herewith, approved by Lender or permitted under this Security
Instrument, ¢xterding the effective date of such policy to the date on which the
Debt Assumption-Right is exercised, or such other documents or evidence as
Lender may reasonsoly require in order to confirm that such Title Policy is

unaffected by the exercase of the Debt Assumption Right.

If Borrower or the transferee, as applicable, has elected to exercise its Debt Assumption
Right and all of the conditions of this paragraph 19(f) have been satisfied, Lender shall
cause the grid attached to the Note to be increased to reflect an increase in the principal
amount of such Note by the principal amoant of the New Note. The lien hereof shall
automatically be amended to secure such inciease in the principal amount of the Note.
Lender shall simultaneously deliver a release, releasing the Substitute Collateral
Borrower from the New Note and cancel such New Note. Escrow Agent shall execute
a UCC-3 Release, releasing Lender’s security interest i the Cash Collateral. Escrow
Agent shall release all funds in the escrow account, other than the Substitute Collateral
Fees and Expenses, to the transferee, in the case of a Sale; subject to paragraph 19(c),
or the related Control Party, as applicable, in the case of . Transfer, subject to
paragraph 19(d). Escrow Agent shall pay all Substitute Collateral Fees and Expenses to
the appropriate parties in accordance with the Escrow Agreement.

(g) If the principal amount of the Note has been reduced in accordance with paragraph
19(c) or (d) above, and if Borrower or the transferce, as applicable, has either not
timely elected to assume the debt of the Substitute Collateral Borrower or atiof the
conditions to the exercise of the Debt Assumption Right have not been satisfied by the
Election Period Deadline, then the following requirements, events and conditions shall
become operative (provided that such requirements, events and conditions shall not |
constitute an Event of Default hereunder unless and until the following have not been

satisfied):

206344423

(i) the New Note shall become immediately due and payable as of the Election
Period Deadline;

(ii) the New Note shall be repaid with the Cash Collateral;
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(iii) Escrow Agent shall release the Principal Collateral, Interest Collateral and the
Substitute Collateral Make-Whole Premium to the Lender, which shall distribute
such amounts to the holders of the Pass-Through Certificates (hereinafier
defined) as if such distributions were being made on the Note;

(iv) Escrow Agent shall pay all Substitute Collateral Fees and Expenses to the
appropriate parties in accordance with the Escrow Agreement; and

(v) any excess funds remaining after the distributions described in clauses (iii) and
(iv) shall be remitted to the Substitute Collateral Borrower.

If, prica to the Election Period Deadline, the yield on the actively traded U.S. Treasury
obligatica having a maturity approximating the average hife of the Note declines by
fifty (50) kas's points or more from the yield at which the Substitute Collateral Make-

* Whole Premii was initially calculated, Lender shall give written notice within three

(h)

(3) business days of such decline to Borrower, the transferce, and the Substitute
Collateral Borrower. Unon receipt of such notice, Substitute Collateral Borrower shall
be required to deposit-oi cause to be deposited with Escrow Agent an additional
amount equal to the excss,of the Substitute Collateral Make-Whole Premium
calculated based on the curtent-yield on actively traded U.S. Treasury obligations with
a maturity approximating the avzrage life of the Note on the date of such notice over
the original Substitute Collateral NMiike-Whole Premium. During the Election Period,
Lender shall review the aforesaid yield rated every five (5) days during the Election
Period.

Borrower agrees 1o pay all reasonable fees and :xpenses (including reasonable legal
fees) incurred by Borrower, Escrow Agent and’ Liender on behalf of the registered
owners of those certain pass-through certificates (eack a “Pass-Through Certificate™)
issued by Lender in connection with the exercise of the Substitute Collateral Right

and/or Debt Assumption Right.

20. Single Purpose Entity/Separateness. Borrower hereby represents ait! warrants to, and

covenants with, Lender that as of the date hereof and until such time as tise, Debt shall be
paid in full:

(@)

(b)

(c)

172192549

Borrower does not own and will not own any asset or property other than (1) the
Mortgaged Property, (ii) incidental personal property necessary for the OWneTship or
operation of the Mortgaged Property, and (1ii) the Cash Collateral, if contributed in
accordance with paragraph 19 above.

To the extent its office is located in the offices of any of its affiliates, Borrower will
pay fair market rent for its office space located therein and its fair share of any
overhead costs with respect thereto.

Borrower will not engage in any business other than the ownership, management,
Jeasing and operation of the Mortgaged Property, and Borrower will conduct and
operate its business as presently conducted and operated.
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Borrower will not enter into any contract or agreement with any affiliate of Borrower,
any constituent party of Borrower, any guarantor or any affiliatc of any constituent
party or guarantor, except upon terms and conditions that are intrinsically fair and
substantially similar to those that would be available on an arms-length basis with third
parties other than any such party.

Borrower has not incurred and will not incur any indebtedness, secured or unsecured,
direct or indirect, absolute or contingent (including guaranteeing any obligation), other
than (i) the Debt (and the New Note, if applicable) or (ii) unsecured trade payables or
accounts payable on account of incidentals or services supplied or furnished to
Borrower which are customarily incurred in the ordinary course of business and
generally payable within thirty (30) days, or (iii) obligations to Lessee under the Lease
or to oth¢r tenants or occupants of the Mortgaged Property.

Borrower has not-made and will not make any loans or advances to any third party
(including any a‘niate or constituent party, any guarantor or any affiliate of any
constituent party or guarantor), shall not pledge its assets for the benefit of any other
entity and shall not acquirc obligations or securities of its members or its affiliates.

Borrower is and will remani solvent and Borrower will pay its debts and liabilities
(including, as applicable, sharea personnel and overhead expenses) from its assets as
the same shall become due.

Borrower has done or caused to be dotic and will do all things necessary to observe
organizational formalities and preserve its existence.

Borrower will make investments directly or by Lrokers engaged and paid by the
Borrower or its agents (provided that if any such agent isan affiliate of the Borrower it
shall be compensated at a fair market rate for its services).

Borrower will maintain books, accounting records and other carporate documents and
records, financial statements, bank accounts and payroll accounts separate from those
of its affiliates, any constituent party and any other person. Borrower-will file its own
tax returns (if required by applicable law) and characterize itself as a separate entity
(except to the extent it is treated as a disregarded entity solely for tax puiposes) from
any affiliate or other person in each and every report, tax return or financial statement.
Borrower shall maintain its books, records, resolutions and agreements as-official
records.

Borrower will separately manage the Borrower’s liabilities from those of any affiliate
and pay from its assets (to the extent available) all of its own obligations, indebtedness
and liabilities, including all administrative expenses and compensation to employees,
consultants or agents, and all operating expenses, except that the Borrower’s members
may pay the organizational expenses of the Borrower.

Borrower will not become involved in the day-to-day management of any other person.
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Borrower will be, and at all times will hold itself out to the public as, a legal entity
separate and distinct from any other entity (including any of its managers, members,
any affiliate of Borrower, any constituent party of Borrower, any guarantor or any
affiliate of any constituent party or guarantor), and shall conduct business in its own
name and through its own authorized directors, officers, managers, employees and
agents and shall maintain and utilize separate stationery, invoices and checks.
Borrower shall correct any known misunderstanding regarding its status as a separate
entity and shall not identify itself as a division or part of its members or affiliates or
any of its affiliates as a division or part of Borrower.

Borrewer will maintain adequate capital for the normal obligations reasonably
foreseealsle in a business of its size and character and in light of its contemplated
business Hrerations.

Borrower will notcommingle the funds and other assets of Borrower with those of any
affiliate or constitaent party, any guarantor, or any affiliate of any constituent party or
guarantor, or any other person. )

Borrower has and will mainiai its assets in such a manner that it will not be costly or
difficult to segregate, asceriaizor identify its individual assets from those of any
affiliate or constituent party, any guarantor, or any affiliate of any constituent party or
guarantor, or any other person.

Borrower does not and will not hold ‘its<if out to be responsible for the debts or
obligations of any other person.

Borrower will not dissolve or terminate or materially amend the terms of its trust
agreement, certificate of incorporation, partnership agracment, operating agreement or
other agreement pursuant to which Borrower is organizad.

Borrower will not enter into any transaction of merger or conscildation, or liquidate or
dissolve (or suffer any liquidation or dissolution), or acquire by puichase or otherwise
all or substantially all the business or assets of, or any stock or ofher evidence of

beneficial ownership of any entity.

If Borrower is a business trust, at least one trustee, or if Borrower is a limited liability
company, at least one member or manager, or if Borrower 1s a corporation, at \eist one
director (such trustee, member, manager or director being herein referred to as the
“SPC Member”) shall be (i) a limited liability company or corporation whose sole asset
is its interest in Borrower and which at all times has a manager, member or director
who qualifies as an Independent Person (as defined below), or (ii) a natural person who
qualifies as an Independent Person (as defined in paragraph 20(u)), and such SPC
Member other than an Independent Person (hereinafler defined) will at all times
comply, and SPC Member and the beneficial owner of Borrower will cause Borrower
to comply, with each of the representations, waranties, and covenants contained in this
paragraph 20 as if such representation, warranty or covenant was made directly by

such SPC Member.
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“Independent Person” means an individual who is not, and during the preceding five
(5) years has never been, and is not while serving as the Independent Person (and is
not, and during the preceding five (5) years never been, an Affiliate of): (1) a direct or
indirect legal or beneficial owner of any limited hability company membership
interest, stock, partnership, membership or other equity interest in any of Borrower, an
Owner (defined in this paragraph 20(u)) or any of their respective Affiliates (defined in
this paragraph 20(u)); (ii) creditor, customer or supplier of any of Borrower, an Owner
or any of their respective Affiliates, (provided that a person who derives and
reasonably expects to derive in the future no more than 5% of his or her annual after
tax income from services rendered as an Independent Person for Affiliates of Borrower
shallot be disqualified as an Independent Person); (iii) an employee, officer, director
(other tlan during his tenure as an Independent Person of Borrower or for one or more
Affiliates), n:ember, manager (other than as an Independent Person of Borrower or for
one or more-Adfiliates), trustee (other than as Independent Person of Borrower or for
one or more Aflilistes), beneficiary or contractor of Borrower, an Owner or any of
their respective Affiliates; (iv) a person who controls (whether directly, indirectly or
otherwisc), Borrower, an Qwner or any of their respective Affiliates or any supplier,
customer or creditor, or-an officer, director, (other than as an Independent Person of
Borrower or for one or .nore Affiliates), beneficiary, trustee, (other than as an
Independent Person of Borrower ar for one or more Affiliates), manager, member or
contractor of Borrower, Owner ¢z-auy of their respective Affiliates; and (v) a spouse,
parent, sibling or child of any Persor dessribed in clauses (i) through (iv) above.

As used herein, “Affiliate” shall have the s2ame meaning as defined in §101 of the
Bankruptcy Code and shall include all “insidars”, as such term is defined in §101 of
the Bankrupicy Code, with respect to Borrowe: ard the Independent Person, except
that the percentage of direct or indirect legal or berieficial interest required to be held
by the relevant entity shall be ten percent (10%), not tv/enty.percent (20%).

As used herein, “Owner” means the members having -n -economic interest or
beneficiaries of Borrower and each of their successors in Titerest as members or
beneficiaries of Borrower.

As used herein, “Person” shall mean a natural person, corporation, limiies rartnershi

: : latural person. v, P
general partnership, business trust, limited liability company or otaei-form of
association. '

Borrower shall not cause or permit the board of directors or board of managers, as
applicable, of Borrower or the SPC Member, as applicable, to take any action which,
under the terms of any certificate of incorporation, by-laws, voting trust agreement
with respect to any common stock or other economic ownership interest, or limited
liability company agreement requires the vote of the board of directors or board of
managers, as applicable, of Borrower or the general partners of Borrower or the SPC
Member, as applicable, unless at the time of such action there shall be at least one

member who is an Independent Person.
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(w) Borrower shall conduct its business so that the assumptions made with respect to
Borrower in the Non-Consolidation Opinion shall be true and correct in all respects.

21. Events of Default. Each of the following events constitutes an event of default (“Event of
Defauit™):

(a) if any portion of the Debt is not paid within five (5) days from the date it was due;

(b) subject to the provisions of paragraph 4(b) hereof, if Taxes are not paid before they
become delinquent, or Other Charges or other sums due hereunder are not paid when
due, 251 Borrower fails to cure after five (5) days after the earlier of notice or actual
knowledge thereof;,

(c) if (i) the Policies are not kept in full force and effect or (i1) within ten (10) days
following writicr_ demand, Borrower shall fail to cause the delivery of any such
Policies or a certificate, binder or other evidence of the renewal of any such Policies to
Lender,

(d) if Borrower violates or doesict comply with the provisions of subparagraphs 7(b)(iv),

7(b)(v), T(b)(vi) or 7(b)vii),

(e) if Borrower transfers or encumbeishe Mortgaged Property or any interest therein in
violation of the provisions of paragraph > hereof;

()  if Borrower breaches the provisions of paragraph 20 hereof,

(g) if any representation or warranty of Borrower, o1 by guarantor, made heremn or in any
certificate, report, financial statement or other insirument or document furnished to
Lender shall prove to have been false or misleading in any material respect when made
or if any of the assumptions in the Non-Consolidation Gpinion shall be or become
inaccurate;

<(1634443

(h) if Borrower shall make a general assignment for the benefit of creditors or if Borrower
shall generally not be paying its debts as they become due;

(i) if a receiver, liquidator or trustee of Borrower shall be appointed or if Boirower shall
be adjudicated a bankrupt or insolvent, or if any petition for bankruptcy, reorgitization
or arrangement pursuant to federal bankruptcy law, or any similar federal or state law,
shall be filed by or against, consented to, or acquiesced in, by Borrower or if any
proceeding for the dissolution or liquidation of Borrower shall be instituted; however,
if such appointment, adjudication, petition or proceeding was involuntary and not
consented to by Borrower upon the same not being discharged, stayed or dismissed
within 60 days;

(j) if the Mortgaged Property or any part thereof is taken on execution or other process of
law in any action against Borrower;
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if the holder of any lien or security interest on the Mortgaged Property (without
implying the consent of Lender to the existence or creation of any such lien or security
interest), whether superior or subordinate to this Security Instrument or any of the
other Loan Documents, declares a default and such default is not cured within any
applicable grace or cure period set forth in the applicable document or such holder

institutes foreclosure or other proceedings for the enforcement of its remedies

thereunder;

subject to the provisions of paragraph 4(b) hereof, if the Mortgaged Property becomes
subject to any mechanic’s, materialmen’s or other lien (other than for local real estate
taxes or assessments which are not then due and payable} and such lien shall remain
undischzized of record (by payment, bonding or otherwise) for a period of thirty (30)
calendar d2y=:

subject to the riglits of Lessee to contest same as set forth in the Lease, 1f Borrower
fails to cure pronipily any violations of laws or ordinances affecting the Mortgaged
Property;

if Borrower fails to (i) permit on-site inspections of the Mortgaged Property (subject to
the terms of the Lease, provide<d)that no default beyond any applicable notice and/or
cure period then exists under the Lezase), or (ii) provide the financial information
required pursuant to paragraph 15 Leceof, and such breach or default continues for five
(5) days after notice thereof;

if Borrower shall default in the observance o7 pcrformance of any other term, covenant
or condition of the Note, this Security Instrument.o» any of the other Loan Documents,
and Borrower shall fail to remedy such default within thirty (30) days after notice by
Lender to Borrower of such default, or if such default is of such a nature that it cannot
with due diligence be cured within said thirty (30) day period, Borrower shall not
commence within said thirty (30) days, or shall not thereaticr-diligently prosecute to
completion, all steps necessary to cure such default within a reasonable period of time;

subject to paragraph 23(c) hereof, if any default under the Lease (“Lease Default™)
which would constitute, after any notice and lapse of time required undex tie-Lease, an
Event of Default thereunder, provided that no Event of Defauli undecr the Loan
Documents shall be deemed to exist as a result of this paragraph (p) until Boizower has
received notice of the Lease Default and has failed to cause Lessee to cure same within
the time, if any, provided by the Lease, and in no event shall an Event of Default exist
hereunder by reason of a breach of the Lease by Lessee until such breach has become
an Event of Default thereunder; and

if the Lease is canceled, terminated, abridged, modified or surrendered without the
prior written consent of Lender.

22. Default Interest. Upon the occurrence of any Event of Default, Borrower shall pay interest

on the unpaid principal balance of the Note at the Default Rate (as defined in the Note). The
Default Rate shall be computed from the occurrence of the Event of Default unti] the earlier

172192.5.49
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of the cure of such defanlt or the actual receipt and collection of the Debt. This charge shall
be added to the Debt, and shall be deemed secured by this Security Instrument. This clause,
however, shall not be construed as an agreement or privilege to extend the date of the
payment of the Debt, nor as a waiver of any other right or remedy accruing to Lender by
reason of the occurrence of any Event of Default. 1f the Default Rate is above the maximum
rate permitted by applicable law, the Default Rate shall be the maximum rate permitted by
applicable law.

23. Right to Cure Defaults.

(a) Subjezi to the rights of the Lessce under the Lease (provided that no default beyond
any applicable notice and/or cure period then exists under the Lease), upon the
occurrenée and during the continuance of any Event of Default and any Lease Default,
Lender m=v .itself or by its agents, employees, contractors, engineers, architects,
nominees, attoriieys or other representatives), but without any obligation to do so and
without riotice to‘or demand on Borrower and without releasing Borrower from any
obligation hereunder or-curing or being deemed to have cured any default hereunder,
make or do the same in-s'ch manner and to such extent as Lender may deem necessary
to protect the security hercof.) Subject to the rights of the Lessee under the Lease
(provided that no default beycid any applicable notice and/or cure period then exists
under the Lease), Lender (and 1ts agents, employees, contractors, engineers, architects,
nominees, attorneys or other representatives) are authorized to enter upon the
Mortgaged Property for such purposes ana Lender is authorized to appear in, defend,
or bring any action or proceeding reasonably necessary to protect Lender’s interest in
the Mortgaged Property or to foreclose this' S¢eurity Instrument or collect the Debt,
and the cost and expense thereof (including, without limitation, the Prepayment
Consideration, if any, and reasonable attorneys” fe=s and disbursements to the extent
permitted by law), with interest as provided in this paragraph 23, shall constitute a
portion of the Debt and shall be due and payable to Lender upon demand. All such
reasonable costs and expenses incurred by Lender in remedyiig such Event of Default
or in appearing in, defending, or bringing any such action or proceeding shall bear
interest at the Default Rate, for the period after notice from Lender that such cost or
expense was incurred to the date of payment to Lender. All such ccsts and expenses
incurred by Lender together with interest thereon calculated at the abovz r:te shall be
deemed to be protective advances hereunder and shall constitute a portion-o{ the Debt
and be secured by this Security Instrument and the other Loan Documents and shall be
immediately due and payable upon demand by Lender therefor.

20634443

(b) In order to facilitate Lender’s rights under subparagraph (a) above and subject to
Lessee’s rights under the Lease (provided that no default beyond any applicable notice
and/or cure period then exists under the Lease), Borrower hereby further grants to
Lender and any agents, employees, contractors, engineers, architects, nominees,
attorneys and other representatives of Lender, a license and right of access on, over,
through and under the Mortgaged Property in order to exercise any such rights. Such
easement is self-effectnating and runs with the land during the duration of this Security
Instrument, and shall be binding upon Borrower and all successors and assigns of
Borrower. Borrower shall cause the foregoing rights of Lender and easement to be
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agreed to by and binding upon all lessees of the Mortgaged Property and all successors
and assigns of such lessees. Borrower shall promptly execute, and cause to be
executed, any other documents reasonably required by Lender in order to further
confirm the foregoing rights of Lender and easement. For the foregoing purposes,
Borrower constitutes and appoints Lender its true and lawful attorney-in-fact with full
power of substitution to exercise any such rights in the name of Borrower. Borrower
empowers said attorney-in-fact to do any and every act which Borrower might do in its
own behalf to fulfill the terms of this Security Instrument, the other Loan Documents
and/or the Lease. It is further understood and agreed that the foregoing power of
attorney, which shall be deemed to be a power coupled with an interest, cannot be
revokad) Borrower specifically agrees that all powers granted to Lender under this
Security instrument may be assigned by Lender to its successors or assigns as holder of
the Note.

Borrower shait kave the right but not the obligation to cure up to three consecutive
defaults by Lessee in-the payment of monthly Fixed Rent under the Lease within the
grace period set forth/in the Lease, provided that such nght shall be limited to six
monthly defaults during tie life of the Note, and Borrower shall have the right, but not
the obligation, to cure any ¢ther default by Lessee within the grace periods set forth in
the Lease.

24. Right of Entry. Subject to the rights of Lessee under the Lease (provided that no Lease
Default then exists), Lender and its agents shall have the right at any time during normal
business hours to enter and inspect the Mortgag:d Property.

25. Remedies.

(a)

172192.5.49

Upon the occurrence and during the continuation of any Event of Default, Lender may
take such action, without notice or demand, as it dcers advisable to protect and
enforce its rights against Borrower and in and to the Moitgaged Property, inciuding,
but not limited to, the following actions, each of which may be‘pursued concurrently or
otherwise, at such time and in such order as Lender may deiermine, in its sole
discretion, without impairing or otherwise affecting the other rights and remedies of
Lender:

(i)  declare the entire Debt (including the Prepayment Consideration’~to be
immediately due and payable;

(i) institute proceedings for the complete foreclosure of this Security Instrument in
which case the Mortgaged Property or any interest therein may be sold for cash
or upon credit in one or more parcels or in several interests or portions and in
any order or manner,

(i) with or without entry, to the extent permitted and pursuant to the procedures
provided by applicable law, institute proceedings for the partial foreclosure of
this Security Instrument for the portion of the Debt then due and payable,
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subject to the continuing lien of this Security Instrument for the balance of the
Debt not then due;

sell for cash or upon credit the Mortgaged Property or any part thereof and all
estate, claim, demand, right, title and interest of Borrower therein and rights of
redemption thereof, pursuant to power of sale or otherwise, at one or more sales,
as an entity or in parcels, at such time and place, upon such terms and after such

notice thereof as may be required or permitted by law;

institute an action, suit or proceeding in equity for the specific performance of
any covenant, condition or agreement contained herein or in the Note;

subject to paragraph 51 hereof, recover judgment on the Note either before,
durizig Jr after any proceedings for the enforcement of this Security Instrument;

subject to Airssee’s rights under the Lease (if still in effect) apply for the
appointmerit of » trustee, receiver, liquidator or conservator of the Mortgaged
Property, without-nutice and without regard for the adequacy of the security for
the Debt and without regard for the solvency of the Borrower, any guarantor or
of any person, firm or sthier entity liable for the payment of the Debt;

subject to Lessee’s rights undei-the Lease (if still in effect and provided that no
Lease Default then exists), enter iito or upon the Mortgaged Property, either
personally or by its agents, serviczis, nominees or attorneys and dispossess
Borrower and its agents and servants (herefrom, and thereupon Lender (or any
receiver appointed pursuant to paragrapl (vii) above) may do or permit one or
more of the following, successively or cencurrently: (a) enter upon and take
possession and control of any and all of the Moiigaged Property; (b) take and
maintain possession of all documents, books, rerords, papers and accounts
relating to the Mortgaged Property; (c) exclude! Bostower and its agents,
servants and employees wholly from the Mortgaged Priperty; (d) manage and
operate the Mortgaged Property; (¢) preserve and mainiain the Mortgaged
Property; (f) make repairs and alterations to the Mortgagra Property; (g)
complete any construction or repair of the Improvements, with-such changes,
additions or modifications of the plans and specifications ‘0 .intended
disposition and use of the Improvements as Lender may in its sole discretion
deem appropriate or desirable to place the Mortgaged Property in such condition
as will, in Lender’s sole discretion, make it or any part thereof readily
marketable or rentable; (h) if the Lease has been terminated, conduct a
marketing or leasing program with respect to the Mortgaged Property, or
employ a marketing or leasing agent or agents to do so, directed to the leasing
or sale of the Mortgaged Property under such terms and conditions as Lender
may in its sole discretion deem appropriate or desirable; (i) employ such
contractors, subcontractors, materialmen, architects, engineers, consultants,
managers, brokers, marketing agents, or other employees, agents, independent
contractors or professionals, as Lender may in its sole discretion deem
appropriate or desirable to implement and effectuate the rights and powers
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herein granted; (j) execute and deliver, in the name of Lender as attorney-in-fact
and agent of Borrower or in its own name as Lender, such documents and
instruments as are necessary or appropriate to consummate authorized
transactions; (k) enter such leases, whether of real or personal property, or
tenancy agreements, under such terms and conditions as Lender may in its sole
discretion deem appropriate or desirable; (1) collect and receive the Rents from
the Mortgaged Property; (m) eject tenants or repossess personal property, as
provided by law, for breaches of the conditions of their leases or other
agreements; (n) sue for unpaid Rents, payments, income or proceeds in the
name of Borrower or Lender; (0) maintain actions in forcible entry and detainer,
eicctment for possession and actions in distress for rent; (p) compromise or give
a¢anittance for Rents, payments, income or proceeds that may become due; (q)
delegate or assign any and all rights and powers given to Lender by this
Secwity” Instrument; (r) require that Escrow Agent pay over to Lender all
amounts *hex being held by Escrow Agent for application by Lender towards
payment of theDebt or other sums then due Lender under the Loan Documents;
and (s) do any /ac's. which Lender in its sole discretion deems appropriate or
desirable to protéct the security hereof and use such measures, legal or
equitable, as Lender may in its sole discretion deem appropriate or desirable to
implement and effectuate the provisions of this Security Instrument. This
Security Instrument shall -coustitute a direction to and full authonty to the
Lessee under the Lease, and ary-other tenant or other third party who has
heretofore dealt or contracted o1 may hereafter deal or contract with Borrower
or Lender, at the request of Lender, topay all amounts owing under the Lease,
and any other lease, contract, concessiop; license or other agreement to Lender
without proof of the default relied upon.” “1he Lessee under the Lease or any
other tenant or third party is hereby irrevocably-authorized to rely upon and
comply with (and shall be fully protected by BorTower in so doing) any request,
notice or demand by Lender for the payment to Lender of any Rents or other
sums which may be or thereafter become due uadir its lease, contract,
concession, license or other agreement, or for the performance of any
undertakings under any such lease, contract, concessioxn, license or other
agreement, and shall have no right or duty to inquire whether «uv-default under
this Security Instrument or under any of the other Loan Documenisi12s actually
occurred or is then existing. Borrower hereby constitutes and appoirts Tender,
its assignees, successors, transferees and nominees, as Borrowet’s tme and
lawful attomey-in-fact and agent, with full power of substitution in the
Mortgaged Property, in Borrower’s name, place and stead, during an Event of
Default, to do or permit any one or more of the foregoing described nghts,
remedies, powers and authorities, successively or concurrently, and said power
of attorney shall be deemed a power coupled with an interest and irrevocable so
long as any portion of the Debt is outstanding. Any money advanced by Lender
in connection with any action taken under this subparagraph (viii), together with
interest thereon at the Default Rate from the date of making such advancement
by Lender until actually paid by Borrower, shall be a demand obligation owing
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by Borrower to Lender and shall be secured by this Security Instrument and by
every other instrument securing all or any portion of the Debt;

(ix) with or without taking possession of the Mortgaged Property, sue or otherwise
collect the Rents, including those past due and unpaid; and

(x) exercise any other right or remedy available hereunder, under any of the other
Loan Documents or at law or in equity.

In the event of a sale, by foreclosure or otherwise, of less than all of the Mortgaged
Property, this Security Instrument shall continue as a lien on the remaining portion of

the Moitgaged Property.

To the fuilzsh extent permitted by law, the proceeds of any sale under this Security
Instrument shail be applied, to the extent funds are so available, to the following items
in such order as’[<nder in its discretion may determine:

(i) To payment of the reasonable costs, expenses and fees of taking possession of
the Mortgaged Properiy, and of holding, operating, maintaining, using, leasing,
repairing, improving, marketing and selling the same and of otherwise enforcing
Lender’s rights and remicdies bereunder and under the other Loan Documents,
including, but not lmried -to, receivers’ fees, court costs, attomeys’,
accountants’, appraisers’, manasers’ and other professional fees, title charges
and transfer taxes;

(i) To payment of all sums expended by Leuder under the terms of any of the Loan
Documents and not yet repaid, together/with interest on such sums at the
Default Rate; '

(iii) To payment of interest, principal, the Prepayment <onsideration and all other
obligations secured by this Security Instrument, inckiduig, without limitation,
interest at the Default Rate, in any order that Lender chooses in its sole
discretion.

(iv) The remainder, if any, of such funds shall be disbursed to Borrower or to the
person or persons legally entitled thereto;

To the extent permitted by applicable law, Lender may adjourn from time to time any
sale by it to be made under or by virtue of this Security Instrument by announcement at
the time and place appointed for such sale or for such adjoumed sale or sales; and,
except as otherwise provided by any applicable provision of law, Lender, without
further notice or publication, may make such sale at the time and place to which the
same shall be so adjourned.

Upon the completion of any sale or sales made by Lender under or by virtue of this
paragraph, Lender, or an officer of any court empowered to do so, shall execute and
deliver to the accepted purchaser or purchasers a good and sufficient instrument, or
good and sufficient instruments, conveying, assigning and transferring all estate, right,
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title and interest in and to the property and rights sold. Lender is hereby irrevocably
appointed the true and lawful attorney of Borrower, in its name and stead, to make all
necessary conveyances, assignments, transfers and deliveries of the Mortgaged
Property and rights so sold and for that purpose Lender may execute all necessary
instruments of conveyance, assignment and transfer, and may substitute one or more
persons with like power, Borrower hereby ratifying and confirming all that its said
attorney or such substitute or substitutes shall lawfully do by virtue hereof. Any such
sale or sales made under or by virtue of this paragraph shall operate to divest all the
estate, right, title, interest, claim and demand whatsoever, whether at law or in equity,
of Borrower in and to the properties and rights so sold, and shall be a perpetual bar
both .zt iaw and in equity against Borrower and against any and all persons claiming or
who may claim the same, or any part thereof from, through or under Borrower.

(e) Upon any-tale-made under or by virtue of this paragraph, Lender may bid for and
acquire the Mengaged Property or any part thereof and in lieu of paying cash therefor
may make seftlentent for the purchase price by crediting upon the Debt the net sales
price after deducting therefrom the expenses of the sale and costs of the action and any
other sums which Lender is authorized to deduct under this Security Instrument.

() No recovery of any judgmeni by Lender and no levy of an execution under any
judgment upon the Morigaged Plorerty or upon any other property of Borrower shall
affect in any manner or to any extcnt the lien of this Security Instrument upon the
Mortgaged Property or any part thereof, or any liens, rights, powers or remedies of
Lender hereunder, but such liens, rights, powers and remedies of Lender shall continue

unimpaired as before.

26. Reasonable Use and Qccupancy. In addition to the rights which Lender may have herein,
upon the occurrence of any Event of Default, Lender, at its ptipn, may require Borrower to
pay monthly in advance to Lender, or any receiver appointed {0 collect the Rents, the fair
and reasonable rental value for the use and occupation of sucp-part of the Mortgaged
Property as may be occupied by Borrower or may require Borrowe: ‘v vacate and surrender
possession of the Mortgaged Property to Lender or to such receiver and,'in default thereof,
Borrower may be evicted by summary proceedings or otherwise.

<1634443

27. Security Agreement. This Security Instrument is both a real property moitzege and a
“security agreement” within the meaning of the Uniform Commercial Code. The Mrrigaged
Property includes both real and personal property and all other rights and interests, whether
tangible or intangible in nature, of Borrower in the Mortgaged Property. Borrower by
executing and delivering this Security Instrument has granted and hereby grants to Lender,
as security for the Debt, a security interest in the Mortgaged Property to the full extent that
the Mortgaged Property may be subject to the Uniform Commercial Code (said portion of
the Mortgaged Property so subject to the Uniform Commercial Code being called in this
paragraph 27 the “Collateral”). If an Event of Defauit shall occur, Lender, in addition to any
other rights and remedies which it may have, shall have and may exercise immediately and
without demand, any and all rights and remedies granted to a secured party upon default
under the Uniform Commercial Code, including, without limiting the generality of the
foregoing, the right to take possession of the Collateral or any part thereof, and to take such
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other measures as Lender may deem necessary for the care, protection and preservation of
the Collateral. Upon request or demand of Lender, Borrower shall at its expense assemble
the Collateral and make it available to Lender at the Mortgaged Property. Borrower shall
pay to Lender on demand any and all expenses, including reasonable legal expenses and
attorneys’ fees and disbursements, incurred or paid by Lender in protecting the interest in
the Collateral and in enforcing the rights hereunder with respect to the Collateral. Any
notice of sale, disposition or other intended action by Lender with respect to the Collateral
sent to Borrower in accordance with the provisions hereof at least five (5) days prior to such
action, shall constitute commercially reasonable notice to Borrower. The proceeds of any
dispesition of the Collateral, or any part thereof, may be applied by Lender to the payment
of the Deb< i1 such priority and proportions as Lender in its discretion shall deem proper. In
the event of ziiv change in name, identity or structure of any Borrower, such Borrower shall
notify Lender therzof and promptly after request shall execute, file and record such Uniform
Commercial Code fsms as are necessary to maintain the priority of Lender’s lien upon and
security interest in tie'Collateral, and shall pay all expenses and fees in connection with the
filing and recording theresf. 1f Lender shall require the filing or recording of additional
Uniform Commercial Code f0yms or continuation statements, Borrower shall, promptly after
request, execute, file and record such Uniform Commercial Code forms or continuation
statements as Lender shall deem necessary and shall pay all expenses and fees in connection
with the filing and recording there¢f.’ Borrower hereby irrevocably appoints Lender as its
attorney-in-fact, coupled with an interest; to file with the appropriate public office on its
behalf any financing or other statemenis signed only by Lender, as secured party, in
connection with the Collateral; provided, however, that such power of attomey shall only be
exercised during the existence of an Event of Defunlt hereunder. To the extent permitted by
applicable law, this Security Instrument shail be ¢feoiive as a financing statement filed as a
fixture filing. The name of the record owner of the'rczl property is that of the Borrower
herein. The name and address of the Borrower, as Debtor, and Lender, as Secured Party are
as set forth on Schedule A and on page 1 hereof.

Actions and Proceedings. Lender has the right to appear in zid-defend any action or
proceeding brought with respect to the Mortgaged Property and (o hring any action or
proceeding which Lender, in its discretion, decides should be brought to protect their
interest in the Mortgaged Property (which action or proceeding may be brought in the name
and on behalf of Borrower upon the occurrence and during the continuation of anr Event of
Default hereunder). Lender shall, at its option, be subrogated to the lien of any mortgage or
other security instrument discharged in whole or in part by the Debt, and dny such
subrogation rights shall constitute additional security for the payment of the Debt.

Waiver of Counterclaim. All amounts due under this Security Instrument, the Note and the
other Loan Documents shall be payable without setoff, counterclaim or any deduction
whatsoever. Borrower hereby waives the right to assert a setoff, counterclaim (other than a
mandatory or compulsory counterclaim) or deduction in any action or proceeding brought
against it by Lender.

Recovery of Sums Required to Be Paid. Lender shall have the right from time to time to
take action to recover any sum or sums which constitute a part of the Debt as the same
become due, without regard to whether or not the balance of the Debt shall be due, and
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without prejudice to the right of Lender thereafter to bring an action of foreclosure, or any
other action, for a default or defaults by Borrower existing at the time such earlier action
was commenced.

Marshalling and Other Matters. Borrower hereby waives, to the extent permitted by law,
the benefit of all appraisement, valuation, stay, extension, reinstatement and redemption
laws now or hereafter in force and all rights of marshalling in the event of any sale
hereunder of the Mortgaged Property or any part thereof or any interest therein. Further,
Borrower hereby expressly waives any and all rights of redemption from sale under any
order or decree of foreclosure of this Security Instrument on behalf of Borrower, and on
behalf of edct) and every person acquiring any interest in or title to the Mortgaged Property
subsequent tothe date of this Security Instrument and on behalf of all persons to the extent

permitted by apriizable law.

Hazardous Waste and Diher Substances.

(a) Except as otherwise disclosed by that certain environmental assessment report with
respect to the Mortgaged Troperty, which report Borrower furnished to Lender prior to
the date hereof (the “Envi‘oniaental Report”), or otherwise disclosed to Lender in
writing, Borrower hereby represents and warrants to Lender that, as of the date hereof
Borrower has received no writter notice (i) that the Mortgaged Property 1s in direct or
indirect violation of any local, stat¢ or federal law, rule or regulation pertaining to
environmental regulation, contamination or clean-up (collectively, “Environmental
Laws™), including, without limitation, th¢ Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (4241.S.C. §9601 et seq. and 40 C.F.R.
§302.1 et seq.), the Resource Conservation and Iecovery Act of 1976 (42 U.S.C.
§6901 et seq.), the Federal Water Pollution Control /A<t (33 U.S.C. §125 1 et seq. and
40 C.FR. §116.1 et seq.), and the Hazardous Materials Transportation Act (49 U.S.C.
§1801 et seq.), and the regulations promulgated pursuant.ie-said laws, all as amended,
and any similar laws and regulations of the state haviny jurisdiction over the
Mortgaged Property; (ii) that any hazardous, toxic or harmful substances, wastes,
materials, pollutants or contaminants (including, without limitation, asbestos,
polychlorinated biphenyls, petroleum products, flammable explostves, radioactive
materials, infectious substances or raw materials which include hazardous cistituents)
or any other substances or materials which are included under or rcguiated by
Environmental Laws (collectively, “Hazardous Substances”) are located on(cr have
been handled, generated, stored, processed or disposed of on or released or discharged
at, onto, under or from the Mortgaged Property (including underground contamination)
except for those substances used or sold by Borrower or Lessee in the ordinary course
of its business and in compliance with all Environmental Laws; (ii1) that the Mortgaged
Property is subject to any private or governmental lien or judicial or administrative
notice or action relating to Hazardous Substances; (iv) of any existing or closed
underground storage tanks or other underground storage receptacles for Hazardous
Substances located on the Mortgaged Property; (v) of any investigation, action,
proceeding or claim by any agency, authority or unit of govemment or by any third
party which could result in any liability, penalty, sanction or judgment under any
Environmental Laws with respect to any condition, use or operation of the Mortgaged
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Property nor does Borrower know of any basis for such a claim; and (v1) of any claim
by any party that any use, operation or condition of the Mortgaged Property violates
any Environmental Laws.

As long as the Lease is in effect, Borrower shall enforce the obligations of Lessee
thereunder with respect to compliance with Environmental Laws. At all times,
Borrower shall keep or cause the Mortgaged Property to be kept free from Hazardous
Substances (except those substances used or sold by Borrower, Lessee or other tenants
of the Mortgaged Property in the ordinary course of their respective business and in
compliance with all Environmental Laws) to the extent required by Environmental
Lawsshall not install or use any underground storage tanks, shall expressly prohibit
the use,generation, handling, storage, production, processing and disposal of
Hazardou's 3ubstances (except those substances used or sold by Borrower, Lessee or
other tenzite of the Mortgaged Property in the ordinary course of their respective
business and i corpliance with all Environmental Laws) by all lessees of space in the
Improvements, anid, without limiting the generality of the foregoing, during the term of
this Security Instrumer; shall not install in the Improvements or permit to be installed
in the Improvements asbestos or any substance containing asbestos or potentially
asbestos containing substan e.

Borrower shall promptly notify Lierder if Borrower shall become aware of the possible
existence of any Hazardous Substinces (except those substances used or sold by
Borrower, Lessee or other tenants of the Mortgaged Property in the ordinary course of
their respective business and in compliince with all Environmental Laws) on the
Mortgaged Property or if Borrower shall becorie aware that the Mortgaged Property is
or may be in direct or indirect violation of any Enviconmental Laws. Further, promptly
upon receipt of the same, Borrower shall deliver to I.cnder copies of any and all orders,
notices, permits, applications, reports, and other ccmmunications, documents and
instruments received by Borrower pertaining to the actial, alleged or potential
presence or existence of any such Hazardous Substances (ex¢zpt those substances used
or sold by Borrower, Lessee or other tenants of the Mortgaged i'roperty mn the ordinary
course of their respective businesses and in compliance with Envivonmental Laws) at,
on, about, under, within, near or in connection with the Mortgaged T'roperty. Subject
to the terms of the Lease, Borrower shall promptly and when and as required by any
Environmental Laws, at Borrower’s sole cost and expense, take, or cause Lessee to
take, all actions as shall be necessary or advisable for the clean-up of any aad all
portions of the Mortgaged Property, including, without limitation, all investigative,
monitoring, removal, containment and remedial actions in accordance with all
applicable Environmental Laws (and in all events in a manner satisfactory to Lender),
and shall further pay or cause to be paid, at no expense to Lender, all clean-up,
administrative and enforcement costs of applicable governmental agencies which may
be asserted against the Mortgaged Property. In the event Borrower fails to do so, but
subject to the terms of the Lease, Lender may, but shall not be obligated to, cause the
Mortgaged Property to be freed from any Hazardous Substances (except those
substances used or sold by Borrower, Lessee or other tenants of the Mortgaged
Property in the ordinary course of their respective business and in compliance with all
Environmental Laws) or otherwise brought into conformance with Environmental
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Laws and any and all costs and expenses incurred by Lender in connection therewtth,
together with interest thereon at the Default Rate from the date incurred by Lender
until actually paid by Borrower, shall be immediately paid by Borrower on demand
and shall be secured by this Security Instrument and by all of the other Loan
Documents securing all or any part of the indebtedness evidenced by the Note.
Borrower hereby grants to Lender and its agents and employees, subject to the rights of
Lessee under the Lease, access to the Mortgaged Property and a license to remove any
Hazardous Substances (except those substances used by Borrower, Lessee or other
tenants of the Mortgaged Property in the ordinary course of their respective business
and in compliance with all Environmental Laws) and to do all things Lender shall
deer nécessary to bring the Mortgaged Property in conformance with Environmental
Laws. /Borrower covenants and agrees, at Borrower’s sole cost and expense, to
indemnity, defend (at trial and appellate levels, and with attomneys, consultants and
experts sclecizd) by Borrower and acceptable to Lender), and hold Lender harmless
from and against any and all liens, damages, losses, liabilities, obligations, settlement
payments, penaltie,~assessments, citations, directives, claims, litigation, demands,
defenses, judgments, sans. proceedings, costs, disbursements or expenses of any kind
or of any nature whatsoever (including, without limitation, reasonable attorneys’,
consultants’ and experts’ f=es and disbursements actually incurred in investigating,
defending, settling or prosecutirg.any claim, litigation or proceeding) which may at
any time be imposed upon, incusrud by or asserted or awarded against Lender or the
Mortgaged Property, and arising directly-or indirectly from or out of: (1) the presence,
release or threat of release of any Hazardous Substances (except those substances used
or sold by Borrower, Lessee or other tenants of the Mortgaged Property in the ordinary
course of their respective businesses and in coimpliance with Environmental Laws) on,
in, under or affecting all or any portion of the Msrtzaged Property or any surrounding
areas; (ii) the violation of any Environmentai-Laws.relating to or affecting the
Mortgaged Property; (iii) the failure by Borrower or it: agents to comply fulty with the
terms and conditions of this paragraph 32; (iv) the breach of any representation or
warranty contained in this paragraph 32; or (v) the enforcerient of this paragraph 32,
including, without limitation, the cost of assessment, containraent and/or removal of
any and all Hazardous Substances (except those substances used or seld by Borrower,
Lessee or other tenants of the Mortgaged Property in the ordinary covrse of their
respective businesses and in compliance with Environmental Laws) fiora-all or any
portion of the Mortgaged Property or any surrounding areas, the cost of any actions
taken in response to the presence, release or threat of release of any Hazardous
Substances {except those substances used or sold by Borrower, Lessee or other tenants
of the Mortgaged Property in the ordinary course of their respective businesses and in
compliance with Environmental Laws) on, in, under or affecting any portion of the
Mortgaged Property or any surrounding areas to prevent or minimize such release or
threat of release so that it does not migrate or otherwise cause or threaten danger to
present or futnre public health, safety, welfare or the environment, and costs incurred
to comply with the Environmental Laws in connection with all or any portion of the
Mortgaged Property or any surrounding areas. Lender’s rights under this paragraph
shall survive payment in full of the indebtedness secured hereby and shall be in
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addition to all other rights of Lender under this Security Instrument, the Note and the
other Loan Documents.

Upon Lender’s request, and subject to the Lease, at any time after the occurrence and
during the continuation of an Event of Default hereunder or at such other time as
Lender has reasonable grounds to believe that Hazardous Substances (except those
substances used or sold by Borrower, Lessee or other tenants of the Mortgaged
Property in the ordinary course of their respective business and in compliance with all
Environmenta}l Laws) are or have been released, stored or disposed of on or around the
Mortgaged Property or that the Mortgaged Property may be in violation of the
Envirstimental Laws, Borrower shall provide, at Borrower’s sole cost and expense, an
inspectica or audit of the Mortgaged Property prepared by a hydrogeologist or
environniertal engineer or other appropriate consultant approved by Lender indicating
the presence or.absence of Hazardous Substances on the Mortgaged Property (except
those substancss used or sold by Borrower, Lessee or other tenants of the Mortgaged
Property in the ordinary course of their respective businesses and in compliance with
Environmental Laws) o an inspection or audit of the Improvements prepared by an
engineering or consultiiig 1irm approved by Lender indicating the presence or absence
of friable asbestos or substancis containing asbestos on the Mortgaged Property. If
Borrower fails to provide such/inspection or audit within forty-five (45) days after such
request, Lender may order the <arie; and Borrower hereby grants to Lender and its
employees and agents access to the Mortgaged Property, subject to the rights of Lessee
under the Lease, and a license to undeitake such inspection or audit. The cost of such
inspection or audit, together with interest thereon at the Default Rate from the date
incurred by Lender until actually paid by Romower, shall be immediately paid by
Borrower on demand and shall be secured by this Security Instrument and by all of the
other Loan Documents securing all or any part of tiie indebtedness evidenced by the
Note.

Without limiting the foregoing, where recommended by-ipe Environmental Report
and/or a “Phase I” or “Phase I1” assessment, Borrower shall esvablish and comply with
an operations and maintenance program relative to the Mortgaged Property, in form
and substance acceptable to Lender, prepared by an environnienial consultant
reasonably acceptable to Lender, which program shall address ary.Hazardous
Substances (except those substances used or sold by Borrower, Lessee or ather tenants
of the Mortgaged Property in the ordinary course of their respective businesscs and in
compliance with Environmental Laws) (including asbestos containing material or lead
based paint) that may now or in the future be detected on the Mortgaged Property.
Without limiting the generality of the preceding sentence, Lender may require (i)
periodic notices or reports to Lender in form, substance and at such intervals as Lender
may specify to address matters raised in the Environmental Report and/or a “Phase I’
or “Phase II” assessment, (ii) an amendment to such operations and maintenance
program to address changing circumstances, laws or other matters, (111) at Borrower’s
sole expense, supplemental examination of the Mortgaged Property by consultants
reasonably specified by Lender to address matters raised in the Environmental Report
and/or a “Phase I” or “Phase II” assessment, {iv) subject to the terms of the Lease,
access to the Mortgaged Property, by Lender, its agents or servicer, to review and
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assess the environmental condition of the Mortgaged Property and Borrowers
compliance with any operations and maintenance program, and (v) variation of the
operations and maintenance program in response to the reports provided by any such
consultants.

If any action shall be brought against Lender based upon any of the matters for which
Lender is indemnified under this paragraph 32, Lender shall notify Borrower in writing
thereof and Borrower shall promptly assume the defense thereof, including, without
limitation, the employment of counscl and the negotiation of any settlement; provided,
however, that any failure of Lender to notify Borrower of such matter shall not impair
or redice the obligations of Borrower hereunder. Lender shall have the right, at
Lender s expense, to employ separate counsel in any such action and to participate in
the deferise thereof. In the event Borrower shall fail to discharge or undertake to
defend Leuder against any claim, loss or liabitity for which Lender is indemnified
hereunder, Lender may, at its sole option and election, defend or settle such claim, loss
or liability. The Jability of Borrower to Lender hercunder shall be conclusively
established by such setilement, provided such settlement is made in good faith, the
amount of such liability #5 include both the settlement consideration and the costs and
expenses, including, withou( lunitation attorney’s fees and disbursements, incurred by
Lender in effecting such settlerient. In such event, such settlement consideration, costs
and expenses shall be included i costs described in subparagraph (c) above, shall bear
interest at the Defanlt Rate, and orrower shall pay the same as provided in this

paragraph 32.

33. Completion Reserve: Interest Reserve.

(a)

172192.5.49

Upon the execution and delivery hereof, Borrowcr n2s deposited with Lender the sum
of the Completion Reserve Amount set forth on Scheduie A attached hereto and made
a part hereof, which shall be held by Lender in an Eligiblc Account, as defined in the
Declaration, (the “Completion Reserve”). All sums on deposit from time to time in the
Completion Reserve, including interest earned thereon, are for the benefit of Lender,
but subject to the rights of Lessee hereinafter sct forth, and shall te invested only in
Permitted Investments. As used herein, “Permitted Investments” shali migan any of the
following which are not shown with an “r” designation in its Standari and Poor’s

rating:

(i) direct obligations of, or obligations guaranteed as to timely payment of principal
and interest by, the United States of America (“USA”) or any agency or
instrumentality thereof provided that such obligations are backed by the full faith
and credit of the USA and provided that no such investment shall be purchased at
a premium to its face value (disregarding interest accrued to the date of
acquisition) and that no such investment shall have a maturity later than the
earlier of (x) the business day before the proceeds of such Investment are
anticipated to be needed pursuant to this paragraph 33 or (y) ninety (90) days
from the date of acquisition; and
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(ii) repurchase obligations with respect to any sccurity described in clause (1) above
entered into with a depository institution or trust company (acting as principal)
whose long-term unsecured debt obligations have received one of the two highest
ratings available for such securities by each Rating Agency, provided that no such
investment shall be purchased at a premium to its face value (disregarding interest
accrued to the date of acquisition) and that no such investment shall have a
maturity later than the earlier of (x) the business day before the proceeds of such
investment are anticipated to be needed pursuant to this paragraph 33 or (y) ninety
(90) days from the date of acquisition; and

(ii1) milits of taxable money market funds which funds are regulated mvestment
companies, seek to maintain a constant net asset value per share of § 1.00 and
invest solely in obligations backed by the full faith and credit of the USA, and
have Y=ea designated in writing by each Rating Agency in one of the two highest
credit rating categories as Permitted Investments with respect to this definition;

Each Permitted investment must have a predetermined principal amount due at
maturity that cannot change. Interest on a Permitted Investment may be either fixed or
vanable, but if variable, in¢, interest rate on the Permitted Investment must be
expressed as a single fixed spread (if any) over an index rate, and move
proportionately with the index ra’c.

Prior to the Substantial Completion Datz<as defined in the Lease), any interest earned
on amounts deposited in the Completion: Recerve shall be reinvested in the Completion

Reserve on a monthly basis.

From time to time prior to the Substantial Compieton Date, Lender shall release funds
from the Completion Reserve and pay such funds -t Lease Guarantor, or its successors
and assigns, in connection with construction of the Imgrovements pursuant to the terms
of a draw certificate (“Draw Certificate”) in the form sct“torth as Exhibit B hereto.
Lease Guarantor shall deliver a Draw Certificate signed by Lease Guarantor certifying
the amount requested on such certificate (the “Total Requested Asount™) is due and
owing. Lender shall then pay to Lease Guarantor the Total Requesied Amount, but not
more than the Completion Reserve plus any eamnings thereon. So lons 2s no Lease
Default shall have occurred and be continuing, Lease Guarantor shall havz ite right to
have funds released to it or upon its order as provided in this paragreph and in
paragraph (d) below, notwithstanding any default or Event of Default by Roirower
hereunder. This paragraph 33 shall not be amended without the written consent of
Lease Guarantor. Lease Guarantor is hereby made a third party beneficiary of the
agreements contained in this paragraph 33.

On the Substantial Completion Date, Lender shall pay any amounts, including interest,
remaining in the Completion Reserve to Lease Guarantor if the construction of the
Improvements has been completed pursuant to the Lease and the following conditions
(i) through (vii) have been satisfied. After construction on the site has been completed,

(the “Physical Completion Date”) and prior to the Substantial Completion Date
Borrower shall perform the following acts and deliver or cause to be delivered to
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Lender the following items which shall be reasomably satisfactory in form and
substance to Lender:

(i) a copy of a permanent certificate of occupancy (unless otherwise required under
the Lease, and which may be qualified to require continued compliance with

ordinances and regulations) for the Improvements, issued by the municipality in .

which the Mortgaged Property is located, and any other govemmental body
having jurisdiction with respect thereto;

(ii) an estoppel certificate from Lessee in the form attached as Exhibit C hereto;
(iii) anpdated “as-built” survey dated subsequent to the Physical Completion Date;

(iv) a lette; from an environmental consultant addressed to the Lender and reasonably
acceptable io.the Lender, dated subsequent to the Physical Completion Date and
stating that «yher there has been no adverse change to the environmental
condition of-ine Mortgaged Property since the date of the environmental report
previously deliverad o Lender with respect to the Mortgaged Property and
recommending no fuither testing or other action, or, in the event the
environmental report delivered at the time of execution hercof with respect to
such Mortgaged Propeny recommended further action or otherwise raised
environmental issues, stating ‘iat the environmental condition of the Mortgaged
Property complies with Environmental Laws; such action has been completed and
such environmenta} issues have beer-addressed in a manner satisfactory to such
environmental consultant and in either <ase, no further action needs to be taken,
other than ongoing monitoring or remediaion which could not be completed prior
to Substantial Completion but is being diitgently pursued and with respect to
which all necessary equipment has been installed =id,is operating;

(v) an endorsement to Lender’s Title Policy delivered Gt the initial closing of the
Loan making the Title Policy effective as of a date after thie Physical Completion
Date and before the Substantial Completion Date, making any contingent
endorsements no longer conditional and insuring that this Secuxity Instrument
constitutes a first lien on the Mortgaged Property subject only to.cusii exceptions
as were contained in the Title Policy with no additional exceptions; 21

(vi) a Uniform Commercial Code search dated after the Physical Completion Date
indicating that the Lender has a first perfected security interest in and to the

fixtures constituting a part of the Mortgaged Property.

In the event Substantial Completion (as defined in the Lease) of the Mortgaged
Property does not occur on or before the Substantial Completion Date, Borrower shall
require Lessee to satisfy the obligations set forth in either Section 45(b)(1) or Section
45(b)(ii) of Part II of the Lease. In the event Lessee elects to make an irrevocable
written Rejectable Offer to purchase the Mortgaged Property, Borrower shall, at its
option, either (i) accept the Rejectable Offer or (ii) reject the Rejectable Offer provided
that Borrower shall in no event reject the Rejectable Offer unless immediately prior to

52

<(1634443

>
~




®

172192.5.49

UNOFFICIAL COPY

such rejection becoming effective, Borrower pays the Debt in full in immedately
available funds (including the Prepayment Consideration, if any, or other prepayment
consideration), in which case Lender shall give its consent of the rejection to Lessee,
and any amount remaining in the Completion Reserve shall be paid to Borrower. In
the event Lessee shall make an Exchange Offer (as defined in the Lease) such
substitution shall occur in accordance with Section 45(f) of Part II of the Lease. No
acceptance of an Exchange Offer shall be cffective unless Lender shall have consented
in writing to such substitution and the related modification to the Loan Documents and
Lease are completed within the time frame allowed under the Lease for an acceptance
or rejection of an Exchange Offer, and each Rating Agency shall have confirmed in
writing jthat such substitution will not result in the downgrade, withdrawal or
qualificziion of the rating of the Certificates. In the event of an acceptance of such
Exchangé.Offer, such acceptance shall be deemed conditioned upon the modification
of this SecurifyInstrument described below within thirty (30) days from the date of
Borrower’s accspisnce of such Exchange Offer, in addition to those conditions
required under the i case. Upon the completion of the conveyance of the Substitute
Premises (as defined i he Lease) to the Borrower, this Security Instrument shall be
modified to reflect the substitution of the Substitute Premises for the Mortgaged
Property and in such other iespects as may be necessary as a result of the exchange of
the Mortgaged Property for th¢ Substitute Premises. Funds in the Completion Reserve
not yet disbursed upon the conveyauice of the Substitute Premises shall be disbursed by
Lender to Lessee. In the event Borower rejects or is deemed to reject an Exchange
Offer made by Lessee in accordance with the Lease or in the event the conditions
under Section 45(f)(i) through (iii) of Part I of the Lease are not satisfied, then 1n
accordance with Section 45(g) of Part II of k< I.ease, Borrower shall accept Lessee’s
Rejectable Offer, or reject the Rejectable Offer, provided that Borrower shall in no
event reject the Rejectable Offer unless immediately prior to such rejection becoming
effective, Borrower pays the Debt in full in immediate'y avzilable funds (including the
Prepayment Consideration, if any), in which case Lende: zhall give its consent of the
rejection to Lessee. If a Rejectable Offer is accepted, Stipulated Loss Value, as
defined in the Lease, proceeds shall be used to prepay the Debt in full (excluding
Prepayment Consideration or other prepayment consideraticz;) in immediately
available funds in accordance with the terms of the Note.

Upon the execution and delivery hereof, Borrower has deposited with Lendcrithe sum
of the Interest Reserve Amount set forth on Schedule A attached hereto and wade a
part hereof, which shall be held by Lender in an Eligible Account (the “Interest
Reserve”). The purpose of the Interest Reserve is 1o pay interest on the Note until
Fixed Rent under the Lease becomes payable so that at all times either the Interest
Reserve or Fixed Rent will pay the interest on the Note when due. All sums on deposit
from time to time in the Interest Reserve, including interest earned thereon, are for the
benefit of Lender and shall be invested only in Permitted Investments. On each date
on which interest is payable on the Note, Lender shall withdraw from the Interest
Reserve an amount equal to the amount of interest then due on the Note and apply such
amount to the payment of such interest. Any amount remaining in the Interest Reserve
after required payments of interest on the Note have been made and the payment of
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Fixed Rent has commenced shall, if no Event of Default bas occurred and is
continuing, be paid to Borrower.

Handicapped Access.

(a) Subject to Lessee’s rights of contest set forth in the Lease, Borrower agrees that the
Mortgaged Property shall at all times strictly comply, to the extent applicable, with the
requirements of the Americans with Disabilities Act of 1990, the Fair Housing
Amendments Act of 1988, all state and local laws and ordinances related to
handicapped access and all rules, regulations, and orders issued pursuant thereto
including, without limitation, the Americans with Disabilities Act Accessibility

2

Guidehres for Buildings and Facilities (collectively “Access Laws”).

(b) Notwithstziiding any provisions set forth herein or in any other document regarding
Lender’s approv2! of alterations of the Mortgaged Property, except for alterations
permitted and made in accordance with the terms of the Lease, Borrower shall not alter
or permit the Motigaged Property to be altered in any manner which would increase
Borrower’s responsibiiities for compliance with the applicable Access Laws without
the prior written approval ot Lznder. Lender may condition any such approval upon
receipt of a certificate of Access Law compliance from an architect, engineer, or other
person acceptable to Lender.

(c) Borrower agrees to give prompt noticr. to, Lender of the receipt by Borrower of any
complaints related to violation of any Acecss Laws and of the commencement of any
proceedings or investigations which relate to compliance with applicable Access Laws.

Indemnification. In addition to any other indemnificctions provided herein or in the other
Loan Documents, Borrower covenants and agrees at 1ts solc cost and expense to protect,
defend, indemnify and save harmiess Lender and any and.alits successors and assigns
hereunder from and against all liabilities, obligations, claims, d=einands, damages, penalties,
causes of action, losses, fines, costs and expenses (including, withozt-limitation, reasonable
attorneys’ fees and expenses), imposed upon or incurred by or asserted against Lender and
any and all its successors and assigns hereunder (except to the extent cavsed by the gross
negligence or willful misconduct of Lender) by reason of any of the following “r which the
event or events which give rise to such cause of action or liability occurred- prior to a
foreclosure or deed in lieu of foreclosure or other transfer of the Mortgaged Property
pursuant to Lender’s exercise of its remedies hereunder: (a) ownership of this Security
Instrument, the Mortgaged Property or any interest therein or receipt of any Rents; (b} any
accident, injury to or death of persons or loss of or damage to property occurring in, on or
about the Mortgaged Property or any part thereof or on the adjoining sidewalks, curbs,
adjacent property or adjacent parking areas, streets or ways; (c) any use, nonuse or condition
in, on or about the Mortgaged Property or any part thereof or on adjoining sidewalks, curbs,
adjacent property or adjacent parking areas, streets or ways; (d) any failure on the part of
Borrower to perform or comply with any of the terms of this Security Instrument; (¢)
performance of any labor or services or the fumnishing of any materials or other property in
respect of the Mortgaged Property or any part thereof; (f) the presence, disposal, escape,
seepage, leakage, spillage, discharge, emission or release of any Hazardous Substance
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(except those substances used or sold by Borrower, Lessee or other tenants of the
Mortgaged Property in the ordinary course of their respective businesses and in compliance
with Environmental Laws) or asbestos on, from, or affecting the Mortgaged Property or any
property contiguous therewith; (g) to the extent not covered by insurance, any personal
injury (including wrongful death) or property damage (real or personal) arising out of or
related to such Hazardous Substance or asbestos; (h) any lawsuit brought or threatened,
settlement reached, or government order relating to such Hazardous Substance or asbestos;
(i) any violation of the Environmental Laws, which are based upon or in any way related to
such Hazardous Substance or asbestos including, without limitation, the costs and expenses
of any remedial action, reasonable attorney and consultant fees, investigation and laboratory
fees, court cests, and litigation expenses; and (j) any failure of the Mortgaged Property to
comply with“any Access Laws. Any amounts payable to Lender and any and all its
successors anl sszigns hereunder by reason of the application of this paragraph 35 shall be
secured by this Sérarity Instrument and shall become immediately due and payable and
shall bear interest ai *ie Default Rate from the date loss or damage is sustained by Lender
and any and all its successors and assigns hercunder until paid. The obligations and
liabilities of Borrower unde: this paragraph 35 shall survive any termination, satisfaction or
assignment of this Security Irstrument and the exercise by Lender of any of its rights or
remedies hereunder including, bt not limited to, the acquisition of the Mortgaged Property
by foreclosure or a conveyance in licu of foreclosure.

Notices. Any notice, demand, statement, request or consent made hereunder shall be
effective and valid only if in writing, referring to this Security Instrument, signed by the
party giving such notice, and delivered either pzrsonally to such other party, or sent by
nationally recognized overnight courier delivery ‘se: vice or by certified mail of the United
States Postal Service, postage prepaid, return receipt requested, addressed to the other
party’s Notice Address indicated on Schedule A attache< hereto and made a part hereof (or
to such other address or person as either party or person eriitled to notice may by notice to
the other party specify).

Unless otherwise specified, notices shall be deemed given as {ciiows: (i) if delivered
personally, when delivered; (ii) if delivered by nationally recognized ovemight courier
delivery service, on the business day following the business day such mate/1al is sent, or (ii1)
if sent by certified mail, three (3) business days after such notice has been scpt &7 Borrower

or Lender.

Authority: Compliance with ERISA and State Statutes on Governmental Plans.

(a) Borrower (and the undersigned representative of Borrower, if any) has full power,
authority and right to execute, deliver and perform its obligations pursuant to this
Security Instrument, and to mortgage, give, grant, bargain, sell, alien, enfeoff, convey,
confirm, pledge, hypothecate and assign the Mortgaged Property pursuant to the terms
hereof and to keep and observe all of the terms of this Security Instrument on

Borrower’s part to be performed.

(b) Bormrower represents and warrants that Borrower is not a “foreign person” within the
meaning of Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended (the
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“Code”) and the related Treasury Department regulations, including temporary
regulations.

Borrower represents and warrants that, as of the date of this Security Instrument and

throughout the term of this Security Instrument, (i) Borrower is not an “employee
benefit plan” as defined in Section 3(3) of the Employee Retirement Income Security
Act of 1974, as amended (“ERISA™), which is subject to Title I of ERISA, and (ii) the
assets of such Borrower do not constitute “plan assets” of one or more such plans
within the meaning of 29 C.F.R. §2510.3-101.

Borrowwer represents and warrants to Lender that, as of the date of this Security
Instrumient and throughout the term of this Security Instrument (i) Borrower is not a
“governriental plan” within the meaning of Section 3(32) of ERISA, and (ii)
transactior< Fv_or with Borrower or any Borrower are not subject to state statutes
regulating invesirzents of and fiduciary obligations with respect to governmental plans.

Borrower covenaiis and agrees to deliver to Lender such certifications or other
evidence from time o time throughout the term of this Security Instrument, as
reasonably requested by Lénder in its sole discretion, that (i) Borrower is not an
“employee benefit plan” or a “cuyernmental plan”; (ii) Borrower is not subject to state
statutes regulating investments ard fiduciary obligations with respect to governmental
plans; and (iii) one or more of the fojiowing circumstances is true:

(1) Equity interests in Borrower are publiciy offered securities, within the meaning of
29 C.F.R. §2510.3-101(b)(2);

(2) Less than 25 percent of all equity interests i1 such Borrower are held by “benefit
plan investors” within the meaning of 29 C.FR. §2510.3-101(f)(2); or

(3) Borrower qualifies as an “operating company” ‘cf .2 “real estate operating
company” within the meaning of 29 C.F.R. §2510.3-101(c*or (e).

Any of the following shall constitute an Event of Default under- this Security
Instrument, entitling Lender to exercise any and all remedies to whick- it may be
entitled under this Security Instrument or any of the other Loan Documerts: (i) the
failure of any representation or warranty made by any Borrower under this paragraph
to be true and correct in all respects, (ii) the failure of any Borrower to provide Lender
with the written certifications and evidence referred to in this paragraph, or (in) the
consummation by Borrower of a transaction which would cause this Security
Instrument or any exercise of Lender’s rights under this Security Instrument or the
other Loan Documents to constitute a non-exempt prohibited transaction under ERISA
or a violation of a state statute regulating governmental plans, or otherwise subjecting
Lender to liability for violation of ERISA or such state statute.

Borrower has never had any employees or any employee benefit plan or participated in

any multi-employer benefit plan, and will not, so long as the Note is outstanding, have
any employee benefit plan or participate in any muiti-employer benefit plan.
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(h) Borrower shall indemnify Lender and defend and hold Lender and any and all its
successors and assigns hereunder harmless from and against all civil penalties, excise
taxes, or other loss, cost, damage and expense (including, without limitation,
reasonable attorneys’ fees and disbursements and costs incurred in the investigation,
defense and settlement of claims and losses incurred in correcting any prohibited
transaction or in the sale of a prohibited loan, and in obtaining any individual
prohibited transaction exemption under ERISA that may be required, in Lender’s sole
discretion) that Lender and any and all its successors and assigns hereunder may incur,
directly or indirectly, as a result of a default under this paragraph. This indemnity shall
survive any termination, satisfaction or foreclosure of this Security Instrument.

38. Waiver of Netice. Borrower shall not be entitled to any notices of any nature whatsoever
from Lender ¢xrept with respect to matters for which this Security Instrument specifically
and expressly ypiovides for the giving of notice by Lender to Borrower and except with
respect to matters f0: which Lender is required by applicable law to give notice, and
Borrower hereby expréssiv. waives the right to receive any notice from Lender with respect
to any matter for which this Sscurity Instrument does not specifically and expressly provide
for the giving of notice by Lepder to Borrower.

39. Remedies of Borrower. In the eveduthat a claim or adjudication is made that Lender has
acted unreasonably or unreasonably celiysd acting in any case where by law or under the
Note, this Security Instrument or the ¢ther Loan Documents, it has an obligation to act
reasonably or promptly, Lender shall noi be¢ liable for any monetary damages, and
Borrower’s remedies shall be limited to injunctive relief or declaratory judgment.

40. Discretion of Lender. Wherever pursuant to this Sccraity Instrument, Lender exercises any
right given to it to approve or disapprove, or any arrange.n=nt or term is to be satisfactory to
Lender, the decision of Lender to approve or disapprove oy 10,decide that arrangements or
terms are satisfactory or not satisfactory shall be in the sole goed faith discretion of Lender,
unless this Security Instrument provides expressly to the contrary.

41. Non-Waiver. The failure of Lender to insist upon strict performance of any term hereof
shall not be deemed to be a waiver of any term of this Security Instrumen’. Rorrower shall
not be relieved of Borrower’s obligations hereunder by reason of (a) the faiiuie of Lender to
comply with any request of Borrower, Lease Guarantor or any other guaranter io take any
action to foreclose this Security Instrument or otherwise enforce any of the pravisions
hereof or of the Note or the other Loan Documents; (b) the release, regardless of
consideration, of the whole or any part of the Mortgaged Property, or of any person liable
for the Debt or any portion thereof;, or (c) any agreement or stipulation by Lender extending
the time of payment or otherwise modifying or supplementing the terms of the Note, this
Security Instrument or the other Loan Documents. Lender may resort for the payment of the
Debt to any other security held by Lender in such order and manner as Lender, in its
discretion, may elect. Subject to paragraph 51 hereof, Lender may take action to recover the
Debt, or any portion thereof, or to enforce any covenant hereof without prejudice to the right
of Lender thereafter to foreclose this Security Instrument. The rights and remedies of
Lender under this Security Instrument shall be separate, distinct and cumulative and none
shall be given effect to the exclusion of the others. No act of Lender shall be construed as
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an election to proceed under any one provision herein to the exclusion of any other
provision. Lender shall not be limited exclusively to the rights and remedies herein stated
but shall be entitied to every right and remedy now or hereafter afforded at law or in equity.

No Oral Change. This Security Instrument, and any provisions hereof, may not be
modified, amended, waived, extended, changed, discharged or terminated orally or by any
act or failure to act on the part of Borrower or Lender, but only by an agreement in writing
signed by the party against whom enforcement of any modification, amendment, waivet,
extension, change, discharge or termination is sought.

Liability. -if Borrower consists of more than one person, the obligations and liabilities of
each such perzon hereunder shall be joint and several. This Security Instrument shall be
binding upon aad inure to the benefit of Borrower and Lender and their respective

successors and sssipns forever.

Inapplicable Provisiors.  If any term, covenant or condition of the Note or this Security
Instrument is held to be nvalid, illegal or unenforceable in any respect, the Note and this

Security Instrument shall be coustrued without such provision.

Headings, Etc. The headings and-c@ptions of various paragraphs of this Security Instrument
are for convenience of reference oniy and are not to be construed as defining or limiting, in
any way, the scope or intent of the provisisas hereof.

Duplicate Originals. This Security Instrument riay be executed in any number of duplicate
originals and each such duplicate original shall b deemed to be an original.

Definitions. Unless the context clearly indicates a/contrary intent or unless otherwise
specifically provided herein, words used in this ‘Securty Instrument may be used
interchangeably in singular or plural form and the word “Berrower” shall mean “cach
Borrower and any subsequent owner or owners of the Mortjased Property or any part
thercof or any interest therein,” the word “Lender” shall mean “Lep:ier and any subsequent
holder of the Note,” the word “Note” shall mean “the Note and 'any other evidence of
indebtedness secured by this Security Instrument,” the word “person” suall include an
individual, corporation, partnership, trust, unincorporated associatien,” -government,
governmental authority, and any other entity, and the words “Mortgaged Prorerty” shall
include any portion of the Mortgaged Property and any interest therein. Whenever the
context may require, any pronouns used herein shall include the corresponding masculine,
feminine or neuter forms, and the singular form of nouns and pronouns shall include the
plural and vice versa.

Homestead. To the extent permissible under applicable law, Borrower hereby waives and
renounces all homestead and exemption rights provided by the constitution and the laws of
the United States and of any state, in and to the Mortgaged Property as against the collection
of the Debt, or any part hereof.

Assignments. Lender shall have the right to assign or transfer its rights under this Security
Instrument without limitation. Any assignee or transferee shall be entitled to all the benefits

afforded Lender under this Security Instrument.
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50. Cooperation. Borrower acknowledges that Lender and its successors and assigns may (a)

51

sell this Security Instrument, the Note and other Loan Documents to one or more nvestors
as a whole loan; (b) participate the loan (the “Loan™) secured by this Security Instrument to
one or more investors; (c) deposit this Security Instrument, the Note and the other Loan
Documents with a trust, which trust may sell certificates to investors evidencing an
ownership interest in the trust assets; or (d) otherwise sell the Loan or interest therein to
investors (the transactions referred to in clauses (a) through (d) are hereinafter referred to as
“Secondary Market Transactions™). Borrower shall, at Lender’s expense, cooperate in good
faith with Lender in effecting any such Secondary Market Transaction and shall cooperate in
good faith to implement all requirements reasonably imposed by the participants involved in
any Secondary Market Transaction including, without limitation, all structural or other
changes to the Loan, modifications to any documents evidencing or securing the Loan,
delivery of opiniens of counsel acceptable to each Rating Agency and addressing such
matters as eack’ Rating Agency may require, and providing direct access to financial and
other information reiating to the Lessee and the Mortgaged Property (subject to the terms of
the Lease); provided, however, that the Borrower shall not be required to modify any
documents evidencing or securing the Loan which would modify (i) the interest rate payable
under the Note; (ii) the stated.inaturity of the Note; (iii) the amortization of principal of the
Note; or (iv) any other material (economic term or other operating covenants of the Loan.
Borrower shall provide such infornation and documents relating to Borrower, the
Mortgaged Property (o the extent availzble to Borrower), the Lease and the Lessee (to the
extent available to Borrower) as Lender br any Rating Agency may reasonably request in
connection with a Secondary Market Transa‘tion. Lender shall have the right to provide to
prospective investors any information in its_ possession, including, without limitation,
financial statements relating to Borrower, the iiortgaged Property and the Lessee.
Borrower acknowledges that certain information regeicing the Loan and the parties thereto
and the Mortgaged Property may be included in .2 private placement memorandum,
prospectus or other disclosure documents. As used herei, “Rating Agency” shall mean
Moody’s Investors Service, Inc. and Standard & Poor’s Rating Services, a division of The
McGraw-Hill Companies, Inc. and any successor to any of them, nrovided, however, that at
any time during which the Debt is an asset of a securitization or is otherwise an asset of any
rated transaction, “Rating Agency” shall mean the rating agency or ratiny agencies that from
time to time rate the securities, certificates or other instruments issued 111 coanection with
such securitization or other transaction.

Recourse Provisions. Subject to the qualifications below, Lender shall not be enivled to
and shall not enforce the liability and obligation of Borrower (or its trustees or beneficial
owners) to perform and observe the obligations contained in this Security Instrument, the
Note or in any of the other Loan Documents by any action or proceeding wherein a money
judgment or personal hability shall be sought against Borrower or any beneficiaries,
trustees, the economic and beneficial owners of Borrower or any members (or other
constituent party(ies)) of Borrower or of any beneficial owners or trustees of Borrower or
any managers, officers, sharcholders or directors of any thereof (the “Released Parties”),
except that Lender may bring a foreclosure action, an action for specific performance or any
other appropriate action or proceeding to enable Lender to enforce and realize upon its
interests under the Note, this Security Instrument or the other Loan Documents or in the
Mortgaged Property, or any other collateral given by Borrower pursuant to this Security
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Instrument and the other Loan Documents; provided, however, that, except as specifically
provided herein, any judgment in any such action or proceeding shall be enforceable against
Borrower and/or the Released Parties only to the extent of Borrower’s interest in the
Mortgaged Property and in any other collateral given to Lender, and Lender, by accepting
this Security Instrument, the Note and the other Loan Documents, agrees that it shall not sue
for, seek or demand any deficiency judgment against Borrower or any of the Released
Parties in any such action or proceeding under, or by reason of, or in connection with this
Security Instrument, the Note or the other Loan Documents. The provisions of this
paragraph shall not, however, (i) constitute a waiver, release or impairment of any
obligation evidenced or secured by this Security Instrument, the Note or any of the other
Loan Doc:iments; (ii) impair the right of Lender to name Borrower as a party defendant 1n
any action oz suit for foreclosure and sale under this Security Instrument; (ii1) affect the
validity or enforcsability of any guaranty made in connection with the Debt or any of the
rights and remédice-of the Lender thereunder; (iv) impair the right of Lender to obtain the
appointment of a receiver; (v) impair the enforcement of the Assignment; or (i) constitute a
waiver of the right of Lender to enforce the liability and obligation of Borrower, by money
judgment or otherwise, to flic extent of any loss, damage, cost, expense, liability, claim or
other obligation incurred by Lender (including attomeys’ fees and costs reasonably
incurred) arising out of or in coniection with the following:

(i) the failure of Borrower to account' fur Lessee’s security deposits, if any, or any other
similar payment collected from Lestee by Borrower under the Lease;

(ii) after notice of an uncured Event of Detauit)and during the continuance of such Event
of Default, the failure of Borrower to apply(100% of any and all net income (i.e, after
payment of operating expenses relating to the Mo rtgaged Property) derived from the
Mortgaged Property, and received by Borrower, to/the repayment of the Note;

(iii) a material misrepresentation made by Borrower, oi- the holders of beneficial or
ownership interests in Borrower, in connection with the financing evidenced by the
Note, this Security Instrument or the other Loan Documents;

(iv) any attempt by Borrower to divert or otherwise cause to be diveried any amounts
payable to Lender for the benefit of Lender in accordance with the Loan Pucuments;

(v) the misappropriation or misapplication of insurance or condemnation. rroceeds
obtained by Borrower relating to the Mortgaged Property;
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(vi) any environmental matter(s) affecting the Mortgaged Property which 1s introduced or
caused by Borrower or the beneficial owner of Borrower;

(vii) any waste of or damage to the Mortgaged Property caused by the wiliful or wanton
acts or omissions of Borrower or 1ts agents;

(viii) the willful or grossly negligent material violation by Borrower of any law, ordinance,
rule, or regulation applicable to Borrower or the Mortgaged Property;
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(ix) the termination or amendment of the Lease by Borrower in violation of the terms
hereof;,

(x) the failure of Borrower to maintain its existence as a single asset, special purpose
entity in good standing, as required by this Security Instrument,

(xi) Borrower fails to obtain Lender’s prior written consent to any subordinate financing or
other voluntary lien caused by Borrower or its agent encumbering the Mortgaged
Property as required by this Security Instrument; and

(xii) Borrower fails to obtain Lender’s prior written consent to any Sale or Transfer as
required by this Secunty Instrument.

Notwithstanding anvthing to the contrary in this Security Instrument, the Note or any other
Loan Documents, L.¢:tder shall not be deemed to have waived any right which Lender may
have under Sections 504(2), 506(b), 1111(b) or any other provisions of the Bankruptcy Code
to file a claim for the fuil amount of the Debt secured by this Security Instrument or to
require that all collateral shill continue to secure all of the Debt owing to Lender.

GOVERNING LAW: SUBMISSION TO JURISDICTION. THIS SECURITY
INSTRUMENT SHALL BE(_GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH THE LAV.C¥ THE STATE OR COMMONWEALTH IN
WHICH THE MORTGAGED PROPERTY.IS LOCATED WITHOUT REGARD TO
CONFLICT OF LAW PROVISIONS THERFOF. EACH BORROWER AND EACH
ENDORSER OR GUARANTOR HERLBY SUBMITS TO PERSONAL
JURISDICTION IN SAID STATE OR COMMCNWEALTH AND THE FEDERAL
COURTS OF THE UNITED STATES OF AMEX'CA LOCATED IN SAID STATE
OR COMMONWEALTH (AND ANY APPELLATL. COURTS TAKING APPEALS
THEREFROM) FOR THE ENFORCEMENT OF SUCH BORROWER’S,
ENDORSER’S OR GUARANTOR’S OBLIGATIONS HERTUNDER, UNDER THE
NOTE, ANY GUARANTY AND THE OTHER LOAN DOCUMENTS, AND WAIVES
ANY AND ALL PERSONAL RIGHTS UNDER THE LAW OF ANY OTHER STATE
TO OBJECT TO JURISDICTION WITHIN SUCH STATE FOR THE PURPOSES
OF SUCH ACTION, SUIT, PROCEEDING OR LITIGATION TO ENFORCE SUCH
OBLIGATIONS OF SUCH BORROWER, ENDORSER OR GUARANZGR. EACH
BORROWER AND EACH ENDORSER AND GUARANTOR HEREBY V/AIVES
AND AGREES NOT TO ASSERT, AS A DEFENSE IN ANY ACTION, SuIT OR
PROCEEDING ARISING OUT OF OR RELATING TO THIS SECURITY
INSTRUMENT, THE NOTE, ANY GUARANTY OR ANY OF THE OTHER LOAN
DOCUMENTS, (A) THAT IT IS NOT SUBJECT TO SUCH JURISDICTION OR
THAT SUCH ACTION, SUIT OR PROCEEDING MAY NOT BE BROUGHT OR IS
NOT MAINTAINABLE IN THOSE COURTS OR THAT THIS SECURITY
INSTRUMENT, THE NOTE, ANY GUARANTY AND/OR ANY OF THE OTHER
LOAN DOCUMENTS MAY NOT BE ENFORCED IN OR BY THOSE COURTS OR
THAT IT IS EXEMPT OR IMMUNE FROM EXECUTION, (B) THAT THE
ACTION, SUIT OR PROCEEDING IS BROUGHT IN AN INCONVENIENT
FORUM OR (C) THAT THE VENUE OF THE ACTION, SUIT OR PROCEEDING
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IS IMPROPER (BUT NOTHING HEREIN SHALL AFFECT THE RIGHT OF
LENDER TO BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER
FORUM). IN THE EVENT ANY SUCH ACTION, SUIT, PROCEEDING OR
LITIGATION 1S COMMENCED, BORROWER, OR ENDORSER AND
GUARANTOR AGREE THAT SERVICE OF PROCESS MAY BE MADE, AND
PERSONAL JURISDICTION OVER SUCH BORROWER, ENDORSER OR
GUARANTOR OBTAINED, BY SERVICE OF A COPY OF THE SUMMONS,
COMPLAINT AND OTHER PLEADINGS REQUIRED TO COMMENCE SUCH
LITIGATION UPON SUCH BORROWER OR ENDORSER OR GUARANTOR AT
BORROWER’S ADDRESS SET FORTH ON SCHEDULE A HERETO (AS SUCH
ADDRESS MAY BE CHANGED FROM TIME TO TIME).

53. [INTENTIONALLY OMITTED]

54. Miscellaneous.

(a) Any consent or approval by Lender in any single instance shall not be deemed or
construed to be Lender’s sonsent or approval in any like matter arising at a subsequent
date, and the failure of Lender to promptly exercise any right, power, remedy, consent
or approval provided herein-or-at law or in equity shall not constitute or be construed
as a waiver of the same nor stal' Lender be estopped from exercising such right,
power, remedy, consent or approvai ai a later date. Any consent or approval requested
of and granted by Lender pursuant hercto thall be narrowly construed to be applicable
only to Borrower and the matter identificd in such consent or approval and no third
party shall claim any benefit by reason theresf, other than the party to whom such
consent or approval was given or reasonably iitezided to benefit, and any such consent
or approval shail not be deemed to constitute' Lender a venturer or partner with
Borrower nor shall privity of contract be presumed to‘nave been established with any
such third party.

(b) Borrower represents and warrants to Lender that, as of the duic kereof, there has not
been committed by Borrower any act or omission affording the federal government or
any state or local government the right of forfeiture as against the Mortgaged Property
or any part thereof or any monies paid in performance of Borrower’s uuigations under
the Note, this Security Instrument or under any of the other Loan” Decuments.
Borrower hereby covenants and agrees not to commit, permit or suffer to existany act,
omission or circumstance affording such right of forfeiture. In furtherance thereof,
Borrower hereby indemnifies Lender and agrees to defend and hold Lender harmless
from and against any loss, damage or injury by reason of the breach of the covenants
and agreements or the representations and warranties sct forth in this paragraph.
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(c) To the extent there is any direct inconsistency among the Note, this Security
Instrument and the other Loan Documents with the Lease (including, but not limited
to, any inconsistency regarding cure periods), then the applicable provisions of the
Lease shall govern so long as the Lease is in effect and a Lease Default is not then
existing. 1f the Loan Documents contain provisions which are not addressed in the
Lease, then the Loan Document provisions shall prevail; provided, further, the Loan
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Documents shall in all events govern repayment of the Loan, the interest rate on the
Loan, Events of Default and Lender’s remedies against Borrower and Lease
Guarantor.

Lender Fees. Borrower will pay, or cause to be paid by a party acceptable to Lender, as the
same become due and payable, all fees, disbursements, and other amounts payable to Lender
acting in the capacity of Trustee under that certain Declaration of Trust of even date
herewith, or any successor trustee thereunder.

Contractual Statute of Limitations. Borrower hereby agrees that any claim or cause of
action by Borrower against Lender, or any of Lender’s directors, officers, employees,
agents, accountants or attorneys, based upon, arising from or relating to the Debt, or any
other matter, ¢anse or thing whatsoever, whether or not relating thereto, occurred, done,
omitted or suffzten to be done by Lender or by Lender’s directors, officers, employees,
agents, accountants oattorneys, whether sounding in contract or in tort or otherwise, shall
be barred unless assert<d by Borrower by the commencement of an action or proceeding in a
court of competent jurisdiction by the filing of a complaint within one (1) year after
Borrower knew or should have known of the act, occurrence or omission upon which such
claim or cause of action, or ary part thereof, is based and service of a summons and
complaint on an officer of Lenteror any other person authorized to accept service of
process on behalf of Lender, within t'ar'y (30) days thereafter. Borrower agrees that such
one (1) year period of time is reasonabic and sufficient time for a borrower to investigate
and act upon any such claim or cause of aqtior.. The one (1) year period provided herein
shall not be waived, tolled or extended except by the specific written agreement of Lender.
This provision shall survive any termination of thas-Security Instrument or any of the other
Loan Documents.

Relationship of the Parties. The relationship between Boitower and Lender is that of a
borrower and a lender only and neither of those parties is, nor-shall it hold itself out to be,
the agent, employee, joint venturer or partner of the other party.

No Merger. 1t is the desire and intention of the parties hereto that this Security Instrument
and the lien hereof do not merge in fee simple title to the Mortgaged Properiy. It is hereby
understood and agreed that should Lender acquire any additional or other inteiests in or to
the Mortgaged Property or the ownership thereof, then, unless a contrary intent is
manifested by Lender as evidenced by an appropriate document duly recorded, tlis Security
Instrument and the lien hereof shall not merge in such other or additional interestsin or to
the Mortgaged Property, toward the end that this Security Instrument may be foreclosed as
if owned by a stranger to said other or additional interests.

Rights With Respect to Junior Encumbrances. In case of any junior encumbrance whether
prohibited or not by the Security Instrument, any person or entity purporting to have or to
take a junior mortgage or other lien upon the Mortgaged Property or any interest therein
shall be subject to the rights of Lender to amend, modify, increase, vary, alter or supplement
this Security Instrument, the Note or any of the other Loan Documents, and to extend the
maturity date of the indebtedness secured hereby, and to increase the amount of such
indebtedness, and to waive or forebear the exercise of any of its rights and remedies
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hereunder or under any of the other Loan Documents and to release any collateral or
security for such indebtedness, in each and every case without obtaining the consent of the
holder of such junior lien and without the lien or security interest of this Security Instrument
losing its priority over the rights of any such junior lien.

60. Fixture Filing. This Security Instrument shall be effective from the date of its recording as
a financing statement filed as a fixture filing with respect to all goods constituting part of the
Mortgaged Property which are or are to become fixtures and are owned by Borrower. This
Security Instrument shall also be effective as a financing statement covering minerals or the
like (including oil and gas) and is to be filed for record in the real estate records of the
county whete the Premises is situated. The mailing address of Borrower and the address of
Lender from swhich information concerning the security interests may be obtained are set
forth above ard on Schedule A, as applicable.

61. After-Acquired Morisaged Property. All property acquired by Borrower after the date of
this Security Instrumerit which by the terms of this Security Instrument shall be subject to
the lien and the security irterest created hereby, shall immediately upon the acquisition
thereof by Borrower and wifliout further mortgage, conveyance or assignment become
subject to the lien and security interest created by this Security Instrument. Nevertheless,
Borrower shall execute, acknowiedge, deliver and record or file, as appropriate, all and
every such further mortgages, secunty zgreements, financing statements, assignments and
assurances as Lender shall require for accomplishing the purposes of this Security
Instrument.

62. No Representation. By accepting delivery of any item required to be observed, performed
or fulfilled or to be given to Lender pursuant to this'S<curity Instrument and the other Loan
Documents, including, but not limited to, any officer’s certificate, balance sheet, statement
of profit and loss or other financial statement, survey, appraisal or insurance policy, Lender
shall not be deemed to have warranted, consented to, or atfirried the sufficiency, legality,
effectiveness or legal effect of the same, or of any term, provis.ois.ar condition thereof, and
such acceptance of delivery thereof shall not be or constitute any warranty, consent or
affirmation with respect thereto by Lender.

63. Lender as Trustee. Notwithstanding anything contained herein, it is expresst; nnderstood
that Lender is acting as a trustee on behalf of certain investor beneficiaries, and whenever
any consent, approval or other action of the Lender is contemplated hereby, Lenderanay act
in accordance with the instructions of the appropriate percentage of such beneficiaries or
otherwise in accordance with the terms and provisions of the documents creating and
relative to the administration of the trust created by the Declaration and not on its own
discretion.
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64. State-Specific Provisions. An Addendum is attached hereto and incorporated herein by
reference which contains provisions specifically relating to the state in which the Mortgaged
Property is located. To the extent such Addendum conflicts with the terms set forth above,
the provisions of the Addendum shall control.
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65. WAIVER OF JURY TRIAL. BORROWER AND LENDER EACH HEREBY
AGREES NOT TO ELECT A TRIAL BY JURY OF ANY ISSUE TRIABLE OF
RIGHT BY JURY, AND WAIVES ANY RIGHT TO TRIAL BY JURY FULLY TO
THE EXTENT THAT ANY SUCH RIGHT SHALL NOW OR HEREAFTER EXIST
WITH REGARD TO THE NOTE, THIS SECURITY INSTRUMENT, OR THE
OTHER LOAN DOCUMENTS, OR ANY CLAIM, COUNTERCLAIM OR OTHER
ACTION ARISING IN CONNECTION THEREWITH. THIS WAIVER OF RIGHT
TO TRIAL BY JURY IS GIVEN KNOWINGLY AND VOLUNTARILY BY
LENDER AND BORROWER AND IS INTENDED TO ENCOMPASS
INDIVIDUALLY EACH INSTANCE AND EACH ISSUE AS TO WHICH THE
RIGHT T A TRIAL BY JURY WOULD OTHERWISE ACCRUE, BORROWER
AND LENDZR ARE EACH HEREBY AUTHORIZED TO FILE A COPY OF THIS
PARAGRAPH N ANY PROCEEDING AS CONCLUSIVE EVIDENCE OF THIS
WAIVER BY BCPOWER OR LENDER.

[THE REMAINDEP OF PAGE INTENTIONALLY LEFT BLANK.]
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IN WITNESS WHEREOF, the foregoing instrument has executed by the undersigned as
of the day and year first above written.

SCP 2001A-CSF-12 LLC,
a Delaware limited liability company

o

Name: L England
Title: 1ce President

COMMONWEALTH OF ‘Hassachucetts )
' S8.

)
COUNTY OF Swsfellc )

Before me, a Notary Public in azd-for the Commonwealth of Massachusetts, personally
appeared Greg L. England, the Vice Presigznt of SCP 2001A-CSF-12 LLC, a Delaware limited
liability company, who, having been first duly swom, acknowledged the execution of the

foregoing instrument for and on behalf of said cerpany, and stated that any representations
contained therein are true.

Witness my hand and official seal this ﬂ_ day of Dzcember, 2001.

&w M e D

(NOTARIAL SEAL) Notary Public .
Print Name: " T™y\gine (\n,’ﬁ\,-\*(}

[ am a resident of %_Qﬁ;ﬂi County, Massaciiusetts

My commission expires: -
y PISS: gy, 12, 2005

IL
ALR/ Mortgage
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EXHIBIT A

LEGAL DESCRIPTION
Chicago, IL
STORE NO. 2845

PARCEL 1:

LOT 16 IN BLOCK 5 IN BARNARD’S SUBDIVISION OF THAT PART OF THE
SOUTHWEST 1/4 OF THE SOUTHEAST 1/4 LYING WEST OF THE CHICAGO ROCK
ISLAND AMD PACIFIC RAILROAD IN SECTION 7, TOWNSHIP 37 NORTH, RANGE 14,
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 2:

THE WEST 31.70 FEET'OF LOT 15 IN BLOCK 5 IN BARNARDS SUBDIVISION OF THAT
PART OF THE SOUTHWEST !/4 OF THE SOUTHEAST 1/4 LYING WEST OF THE
CHICAGO ROCK ISLAND ANDFACIFIC RAILROAD IN SECTION 7, TOWNSHIP 37
NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS.

1922 WEST 103R° STREET
CHICAGO, ILLINOIS 60643

25 07 4 oYy
sy
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Ilingis State;Speciﬁc Addendum

This addendum (this “Addendum™) is attached to and made a part of the foregoing
Security Instrument. To the extent of any conflict between the terms and provisions of this
Addendum and the terms and provisions of the Security Instrument, the terms and provisions of
this Addendum shall govern and control the rights and obligations of the parties.

1. Terms. All terms capitalized and used in this Addendum without definition shall
have the meaning ascribed to such terms in the Security Instrument.

2. Eerefits of Act. If any provision of this Security Instrument is inconsistent with
any applicable provisien of the Jllinois Mortgage Foreclosure law, 735 ILCS 5/15-1101, et seq.
(the “Act™), the provisious. of the Act shall take precedence over the provisions of this Security
Instrument, but the Act shail not invalidate or render unenforceable any other provision of this
Security Instrument that can be fairly construed in 2 manner consistent with the Act. Without in
any way limiting any of the Lender’s rights, remedies, powers and authorities provided in this
Security Instrument or otherwise, aad ia addition to all of such rights, remedies, powers and
authorities, Lender shall also have all 11g!its, remedies, powers and authorities permitted to the
holder of a mortgage under the Act, as the sa:ne may be amended from time to time. If any
provision of this Security Instrument shall grant to Lender any rights, remedies, powers or
authorities upon default of the Borrower which'are more limited than what would be vested in
Lender under the Act in the absence of said provistor.. Lender shall have such rights, remedies,
powers and authorities that would be otherwise vested irit under the Act. Without limitation, all
expenses (including reasonable attorneys’ fees and costsj yicurred by Lender to the extent
reimbursable under 735 ILCS 5/15-1510, 5/15-1512, or any other provision of the Act, whether
incurred before or after any judgment of foreclosure, shall be aided ‘o the indebtedness secured
by this Security Instrument and included in the judgment of forecicaure.

3. Insurance. Wherever provision is made in the Security [nstrument for insurance
policies to bear mortgagee clauses or other loss payable clauses or endorserients.in favor of the
Lender, or to confer authority upon the Lender to settle or participate in the se:tlervent of losses
under policies of insurance or to hold and disburse or otherwise control use of insurance
proceeds, from and after the entry of judgment of foreclosure, all such rights and poviers of the
Lender shall continue in the Lender as judgment creditor or mortgagee until confirmation of sale.

20634443

4. Protective Advances.

(a) All advances, disbursements and expenditures made or incurred by the Lender
before and during a foreclosure, and before and after judgment of foreclosure, and
at any time prior to sale, and, where applicable, after sale, and during the
pendency of any related proceedings, for the following purposes, in addition to
those otherwise authorized by the Security Instrument or by the Act (collectively,
the “Protective Advances”), shall have the benefit of all applicable provisions of

| the Act, including those provisions of the Act hereinbelow referred to:
| 178296.1.49

_



(1)

(i)

(11)

(iv)

(v)

(vi)

(vii)
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all advances by the Lender in accordance with the terms of the Security
Instrument to: (1) preserve, maintain, repair, restore or rebuild the
Improvements upon the Mortgaged Property; (2) preserve the lien of the
Security Instrument or the priority thereof; or (3) enforce the Security
Instrument, as referred to in Subsection (b)(5) of Section 15-1302 of the
Act, '

payments by the Lender of: (1) principal, interest or other obligations in
accordance with the terms of any senior mortgage or other prior lien or
encumbrance; (2) real estate taxes and assessments, general and special
and all other taxes and assessments of any kind or nature whatsoever
which are assessed or imposed upon the Mortgaged Property or any part
thereof; (3) other obligations authorized by the Security Instrument; or (4)
wifk court approval, any other amounts in connection with other liens,
encuinbrances or interests reasonably necessary to preserve the status of
title, as referied to in Section 15-1505 of the Act;

advances by the Lender in settlement or compromise of any claims
asserted by clairzaris under senior mortgages or any other prior liens;

attorneys’ fees and other zusts incurred: (1) in connection with the
foreclosure of the Security Irstrument as referred to in Sections 15-
1504(d)(2) and 15-1510 of tiic Act; (2) in connection with any action, suit
or proceeding brought by or againist the Lender for the enforcement of the
Security Instrument or arising from the interest of the Lender hereunder;
or (3) in connection with the commencen:cut, prosecution or defense of
any other action related to the Security Instrvinent or the Mortgaged
Property;

the Lender’s fees and costs, including attorneys’ fees  arising between the
entry of judgment of foreclosure and the confirmation hedring as referred
to in Subsection (b)(1) of Section 15-1508 of the Act;

expenses deductible from proceeds of sale as referred to in subsections (a)
and (b) of Section 15-1512 of the Act;

expenses incurred and expenditures made by the Lender for any one or
more of the following: (1) if the Mortgaged Property or any portion
thereof constitutes one or more units under a condominium declaration,
assessments imposed upon the unit owner thereof deemed by the Lender
to be required to be paid; (2) if the Mortgagor’s interest in the Mortgaged
Property is a leasehold estate under a lease or sublease, rentals or other
payments required to be made by the lessee under the terms of the lease or
sublease; (3) premiums for casualty and liability insurance paid by the
Lender whether or not the Lender or a receiver is in possession, if
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(d)
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reasonably required, in reasonable amounts, and all renewals thereof,
without regard to the limitation to maintaining of existing insurance in
effect at the time any receiver or mortgagee takes possession of the
Mortgaged Property imposed by Subsection (c)(1) of Section 15-1704 of
the Act; (4) repair or restoration of damage or destruction in excess of
available insurance proceeds or condemnation awards; (5) payments
deemed by the Lender to be required for the benefit of the Mortgaged
Property or required to be made by the owner of the Mortgaged Property
under any grant or declaration of easement, easement agreement,
agreement with any adjoining land owners or instruments creating
covenants or restrictions for the benefit of or affecting the Mortgaged
Property; (6) shares or common expense assessments payable to any
association or corporation in which the owner of the Mortgaged Property
is 2 member in any way affecting the Mortgaged Property; (7) if the loan
secuied hereby is a construction loan, costs incurred by the Lender for
demoliticn; preparation for and completion of construction, as may be
authorized by tii¢ applicable commitment, loan agreement or other
agreement; (3} payments deemed by the Security Instrument to be required
pursuant to any icase or other agreement for occupancy of the Mortgaged
Property; and (9) it tiiz Security Instrument is insured, payments of FHA
or private mortgage insu‘anve required to keep such insurance in force.

All Protective Advances shall be so much additional indebtedness secured by this
Security Instrument, and shall become unpiediately due and payable without
notice and with interest thereon from the dat: of the advance until paid at the
Fixed Rate provided for in the Note.

This Secunty Instrument shall be a lien for all Protective Advances as to
subsequent purchasers and judgment creditors from the time this Security
Instrument is recorded pursuant to Subsection (b)(5) of Sect:cn 15-1302 of the
Act.

All Protective Advances shall, except to the extent, if any, that any0f the same is
clearly contrary to or inconsistent with the provisions of the Act, apply-tzand be
included in:

(1) determination of the amount of Indebtedness secured by this Security
Instrument at any time;

(11)  the Indebtedness found due and owning to the Lender in the judgment of
foreclosure and any subsequent supplemental judgments, orders,
adjudications or findings by the court of any additional Indebtedness
becoming due after such entry or judgment, it being agreed that in any
foreclosure judgment, the court may reserve jurisdiction for such
purposes;
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(ti)  if nght of redemption has not been waived by this Security Instrument,
computation of amount required to redeem, pursuant to Subsections (d)(2)
and (e) of Sections 15-1603 of the Act;

(iv)  determination of amounts deductible from sale proceeds pursuant to
Section 15-1512 of the Act;

(v)  application of income in the hands of any receiver or Lender in
possession; and

(vi)  computation of any deficiency judgment pursuant to Subsections (b)(2)
and (3) of Sections 15-1508 and Section 15-1511 of the Act.

5. Lender in Possession. In addition to any provision of this Security Instrument
authorizing the Lender t¢ tuks or be placed in possession of the Mortgaged Property, or for the
appointment of a receiver, the Lender shall have the right, in accordance with Sections 15-1701
and 15-1702 of the Act, to be placed in possession of the Mortgaged Property or at its request to
have a receiver appointed, and suck. receiver, or the Lender, if and when placed in possession,
shall have, in addition to any other poweis provided in this Security Instrument, all rights,
powers, immunities, and duties as provided for in Sections 15-1702 and 15-1703 of the Act.

6. Waiver of Redemption. Borrower acknowledges and represents and warrants that
the Mortgaged Property does not include “agricultura).real estate” or “residential real estate” as
those terms are defined in 735 ILCS 5/15-1201 and 5/13+1219. Pursuant to 735 ILCS 5/15-
1601(b), Borrower waives any and all rights of redemption yrom sale under any order of
foreclosure of this Security Instrument, or other rights of rsdemntion which may run to Borrower
or any other Owner of Redemption, as that term is defined in 735 11.CS 5/15-1212. Borrower
walves all rights of reinstatement under 735 ILCS 5/15-1602 to the tullest extent permitted by
law.

7. Limitation on Indebtedness. Notwithstanding any provision of this Security
Instrument, the Note or any other loan document which permits additional suras t he advanced
on or after the date of this Secunity Instrument, whether as additional loans or for'any payments
authorized by this Security Instrument or any other loan document, the total amount Of the
principal component of the Debt secured hereby shall not at any time exceed three hundred
percent (300%) of the original principal amount of the Note as set forth in this Security
Instrument.

8. Future Advances. This Security Instrument is granted to secure future advances
made by the Lender to the Borrower. The parties acknowledge and agree that all future advances
shall be a lien from the time that this Security Instrument is recorded as provided in 735 ILCS
5/15-1302(b)(1).
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-9 Revolving Credit. This Security Instrument secures a revolving credit loan
facility that may involve partial payments of the indebtedness secured by this Security
Instrument and readvances of principal by Lender subsequent to the making of this Security
Instrument in accordance with paragraph 19 of this Security Instrument. No such payment shall
extinguish the lien of this Security Instrument unless and until the indebtedness secured by this
Security Instrument is paid in full and a formal release of the lien of this Security Instrument is
given by Lender.: The parties acknowledge and agree that, as provided in 735 ILCS 5/15-
1302(b), all future readvances, including any such future readvance, shall be a lien from the time
that this Security Instrument 1s recorded.
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EXHIBIT B

FORM OF DRAW CERTIFICATE
[Letterhead of CVS Corporation]

Wells Fargo BanX Northwest, N. A, as Trustee
79 South Main Street

Salt Lake City, Utali ‘$4711

Attention: Corporate Trust Cervices

Ladies and Gentlemen:

We refer to paragraph 33 of certain (mortgages or deeds of trust, each dated as of
, 2001, from various liraied lability companies, each with the letters and
numbers | ] beginning i’s name (the “Mortgages”). Attached hereto is a
schedule setting forth the locations of various storcs; vach of which is subject to a Mortgage, and
the amount of a construction progress payment to be irads with respect to each store. We hereby
certify to you and to the Owner of each property tha! {he construction progress payment is
currently due and owing in connection with the constructica of the Improvements {as defined in
the related Mortgage). The amount of such payment for each-cuch store is set forth on the
schedule attached hereto, which is to be disbursed from the Comyletion Reserve established
under the respective Mortgage for such property. The aggregate ci.such sums should be wire
transferred to [ .

&
<
tr
Very truly yours, g
w
CVS CORPORATION . ?&
By:
(Authorized Signatory)
Name:
Title:

172192.5.49
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EXHIBIT C

FORM OF ESTOPPEL CERTIFICATE

Wells Fargo Bank Northwest N. A., as Trustee

79 South Main Street
Salt Lake City, Utah 84111
Re: Leas:z (the “Lease”) between [ ] (“Borrower”), a Delaware
limired ciability company, as Landlord, and [ ] (“Lessee”),
as Tenan..

Ladies and Gentlemen:

Reference is made to the Lease. Terrs not defined herein shall have the meaning set forth in the
Lease. Lessee hereby certifies the folloving:

(1)
(ii)

(1i)

(v)

172192.5.49

The Lease 1s in full force and <ifect and has not been amended;

The monthly amount of Fixed Renvurder the Lease is § , and is accruing
as of

b

No Event of Default or event which with rotice or lapse of time or both would

constitute an Event of Default has occurred and is continuing under, the Lease;
and

Lessee has accepted the Building (as defined in the Lesse) as constructed and
certifies that all construction has been completed in accordarcz with the terms of

Section 45 of the Lease and Lessee has no claims against Landlord with respect
thereto.

[LESSEE]
By:
Name:
Title:

20634443



UNOFFICIAL COPY

SCHEDULE A
MASTER SCHEDULE

Effective Date:

December 14, 2001

Borrower:

SCP 2001A-CSF-12 LLC, a Delaware hmited
liability company

Address of (1) Borrower’s principal place of
business: (2) Guar antor’s principal place of
business; and (3)3crrower Notice Address

c/o the Staubach Company

15601 Dallas Parkway, Suite 400
Addison, Texas 75001

Attn: Greg L. England

Borrower’s Taxpayer Identificstion
Number:

75-2964803

Loan Amount:

$3,899,408.89

Security Instrument:

Mortgage, Security Agreement and
Assignrizent of Leases and Rents

Guarantor:

Staubach Capital Partriers 2001A-CSFL.P., a
Texas limited partnership

Lease or Sublease (as applicable):

Lease dated as of December 13, 2001

Lessee:

103rd Avenue CVS, L.L.C., an Illinois limited
liability company

Rent Commencement Date:
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Lender Notice Address:

Wells Fargo Bank Northwest, N.A., as Trustee
79 South Main Street

Salt Lake City, Utah 84111

Attn.: Corporate Trust Services/Val T. Orton
Fax: (801) 246-5053

With a copy to:

Dechert .
Ten Post Office Square - South
Boston, Massachusetts 02109
Attn: Lewis A. Burleigh, Esq.
Fax: (617) 426-6567

Lessee Notice Address:

103rd Avenue CVS, L.L.C., an Illinois limited
liability company

¢/o CVS Corporation

One CVS Drive

Woonsocket, Rhode Island 02895

Attn: Property Administration Dept./Store #
2845

| Fax: (401) 770-7887

Wiil < copy to:

Mintz, tievin, Cohn, Ferris, Glovsky and
Popeo, I'.C.

One Financia! Cenier

Boston, Massacnacetts 02111

Attn.: Andrew R. Urhan, Esq.

Fax: (617) 542-2241

Completion Reserve:

$0

Interest Reserve:

$0

[End of Schedule A Master Schedule]
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