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GORC8865:

¢/o David L. Bybgos & Company Inc., 1500 Main Street, Suite 2100, Springﬁe!d,

Massachusetts 07 12, ("Mortgagee”), the Mortgaged Property (as defined below) to
secure the Obligations (< fefined below).

The term Mortgagzi shall include wherever the context permits its successors and
assigns. The term Mortgagee saol; ‘aclude, wherever the context permits, its successors
and assigns as the holder from time to aps of this Construction Mortgage and Security
Agreement and the Note and other Oblizations hereby secured.

This Construction Mortgage and Secirisv Agreement (this “Mortgage™) is granted
pursuant to the terms, provisions and conditions of an *greement captioned Construction

The term “Mortgaged Property” shall mean and include aii of the Hllowing

A, Real Estate. The land situated in the City of Chicago, Cook Coiity,
Llinois, more particularly described on Exhibit A which is annexed hereto and 1aides
part hereof (“Land”) together with the improvements, buildings and other structures now
or hereafter situated thereon (such improvements being sometimes called the
“Improvements”) commonly known as and numbered 31 East Randolph, 59 East
Randolph, 139 North Wabash, 137 North Wabash, 127 North Wabash, 123-125 North
Wabash and 115 North Wabash, together with alj rights, privileges, tenements,
hereditaments, appurtenances, casements, including, but not limited to, rights and
casements for access and cgress and utility connections, and other rights now or hereafter
appurtenant thereto (all of the foregoing, collectively, “Real Estate™);

B. Fixtures, All real estéte fixtures or items which by agreement of the
parties may be deemed to be such fixtures, now or hereafter owned by Mortgagor, or in

refrigerating, ventilating and air-conditioning apparatus and equipment, garbage
incinerators and receptacies, elevators and elevator machinery, boilers, furnaces, stoves,
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C.  The payment of a]j Costs, expenses, reasonable legal fees and liabilities
incurred by Mortgagee in connection with the enforcement of any of Mortgagee's rights
or remedies unde: this Mortgage or any of the other Loan Decuments, or any other

instrument, ag.eement or document which evidences or secures any Obligations, whether
now in effect or héresfer executed; and

D, The paymeat performance, discharge and satisfaction of all other
liabilities and obligations of Meitgagor to Mortgagee, whether now existing or hereafter
arising, direct or indirect, absoiu‘e or contingent, and including, without limitation
€xpress or implied upon the generality of the foregoing, each liability and obl igation of
Mortgagor under any one or more of the Lo2n Documents and any amendment, extension,
modification, replacement or recasting of ny one or more of the instruments, agreements
and documents referred to herein or therein orley sonted in connection with the
transactions contemplated hereby or thereby.

E. Protective Advances described in Subsection(c) of Section 26 hereof,

F. In 1o event shall the tota] amount secured by thiz Mrstgage exceed
$100,000,000.00

The loan evidenced by the Note and made Pursuant to the Loan Agreemunt ig
referred to herein as the “Loan.”

in effect in the State of Iilinois, including, without limitation, the Fixtures, the Personal
Property and the Purchase and Sale Agreements, together with all proceeds and products
thereof, whether now or at any time hereafter acquired and whether or not used in any
way in connection with the development, construction, marketing or operation of the Real

Estate, or in connection with the Mortgaged Property.

This instrument is intended to take effect as (i) a Mortgage under the [linois
Mortgage Foreclosure Law (735 ILCS 5/15-1101 et $€q. (1998) (the “Act™), (i) a notice
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Mortgaged Property (exrept ag provided in the Loan Agreement or for the replacement of
Fixtures and Persona] Property in the ordinary course of business, so long as items of
Comparable vajue and quality are jnctalled free and clear of liens in favor of any other
party), without the EXPIess prior ‘written consent gf Mortgagee in each instance, and shajl
not violate nor suffer the violatjon o th. covenants and agreements, if any, of record
against the Mortgaged Property, and in an fespects Mortgagor shall do aj things
nccessary to comply with, and keep int full foree and effect all licenses, permits and other
Bovernmental authorizations required for the construction and operation of the Mortgaged
Property for its intended Purposes, including, withut limitation express or implied, the
licenses, permits and authorizations referenced in the {oar. Agreement.

8, Envirom_nental and Related Matters; Indemnifi aton.

Mortgagor shall at a|] times comply with alf of the tetris, conditions and
provisions imposed on the Mortgagor under the Environmenta} Indemnity aue both
before and after the repayment of the Loan {subject to the limitations expres Iy set forth
therein), at Mortgagor’s sole cost and expense, indemnify, exonerate and save hamless
Mortgagee and each other Indemnified Party (as defined in the Environmental Indey it )
against and from al] damages, losses, liabilities, obligations, penaities, claims, litigation,
demands, defenses, Judgments, suits, Proceedings, costs, disbursements or cxpenses of
any kind whatsoever, including, without limitation, reasonable attorneys' fees and experts'
fees and disbursements which may at time (including, without limitation, before or after
the discharge or foreclosure of this Mortgage) be imposed upon, incurred by or asserted
or awarded against Mortgagee or any other Indempified Party and arising from or out of
any of the matters for which indemnification is provided by Mortgagor pursuant to the
Environmental Indemnity or on account of any lability for damage to person or property
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Mortgagor shall pey 2l sums which, if unpaid, may result in the imposition of a lien op
the Mortgaged Propert;z before such lien may attach (except that real estate taxes need not
be paid prior to the due date taer=of) or which may result in conferring upon a tenant of
any part or all of the Mortgaged Property 2 right to recover such sums ag Pprepaid rent,

10  DueOn Sale; No Other lincumb . No Transfer of O hj
Interests; Failure o Comply with Permutted 7itle Exceptions, Except as otherwise

instance, which consent may be granted, withheld or condigunally granted in Mortgagee’s
sole discretion: (a) there is any sale, conveyance, transfer or eacumbrance of, or lien
imposed upon, alf o any portion of the Mortgaged Property; or (t) thers is any transfer or
assignment of| or grant of any security interest in, any of the direct o Idirect ownership
interests in Mortgagor; or (c) there is a failure to comply with the provisicas of, or there
is a default under, any of the Permitted Title Exceptions unless cured within any
applicable grace period provided for in the applicable Permitted Title Exception: or (d)
Mortgagor shall modify or terminate or altempt to modify or terminate the terms of any

construction of the Improvements on the Mortgaged Property, subject to Mortgagee's
consent, not to be unreasonably delayed, withheld or conditioned),

I1. Mortgagee’s Rights. If Mortgagor shal] neglect or refuse: (2) to maintain
and keep in good repair the Mortgaged Property or any part thereof as required by this
Mortgage or any other Loan Documents, or (b) to maintain and pay the premiums for
insurance which may be required by this Mortgage or the Loan Agreement, or (c) to pay
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together with interést wereon from the date of Payment by Mortgagee at the Default Rate
as provided in the Not> or Loan Agreement shall be immediately due and payable by
Mortgagor to Mortgagee znd ursi) Paid shall be secyred hereby equally and ratably, and

the same may be collected ag part-sfsaid debt in any suit hereon or upon the Note, No
Payment by Mortgagee shaj) relicve Mortgagor from any default hereunder or ; mpair any

+

fight or remedy of Mortgagee conseuirt thereon.

12, Tax Reserve and [nsurance Leserve Following satisfaction of the Senior
Loan, if an Event of Default exists, Mortgagor shall, upon the request of Mortgagee, from
time to time, pay to Mortgagee on the first day of ©ver; month, such amount ag
Mortgagee from time 1o time estimates a¢ necessary to iriate and maintain a reserve fund
from which to pay before the same become dye; (2) all tages, assessments, liens and
charges on or against the Mortgaged Property, and (b) all pre.srume for insurance policies
which are required by this Mortgage, Such Payments, if so reque'ited, shall be invested in

13. Certain Expenses. If any action or Proceeding is commenced, including,
without limitation, an action to foreclose this Mortgage or to collect the debt hereby

secured, to which action or proceeding Mortgagee js made a party by reason of the
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agreements without Mortgagee's priar written consent in each instance, As to each
permitted Jeage or Occupancy agre iment, Mortgagor wili perform every materia]
obligation of the lessor and, to the extent commercially reasonable, will enforce every
material obligation of the lessee in the leasss an effect with respect to all or any part of the
Mortgaged Property and, EXcept as otherwise provided in the Loan Agreement,
Mortgagor will not- (i) cancel any such lease, nor terminate or accept a surrender thereof,
or reduce the rent payable thereunder or modify or 2mpd any such lease; (i) accept any
Prepayment of rent therennder (except any rent which {nsy be required to be prepaid by
the terms of any such lease); or (iii) enter into any new leasss  without ‘first obtaining on
each occasion the prior written consent of Mortgagee. If any.p iaon of the Mortgaged
Property is leased or rented for residentia) purposes, Mortgagor sha(] coply with al]
legal requirements pertaining to security deposits, last month’s rent, and ‘nierest thereon,
and Mortgagor shall defend, indemnify and save harmless Mortgagee wiij, espect to al
claims relating thereto (including, without limitation, attorneys® fees and coste ) Asto al]

Mortgagee,

15. Declaration of Subordinatiog. At the option of Mortgagee, which may be
exercised at any ¢ itte i

Yy time or from time to time, by writteq notice to Mortgagor and to any

proceeds), to any and a|] leases of alj or any part of the Mortgaged Property upon the
execution by Mortgagee and recording or filing thereof, at any time hereafter in the

appropriate official records wherein the Mortgaged Property are situated of 5 unilateral
declaration to that effect.

1
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hereafter outstanding, and to the extent it may lawfully do so Mortgagor’s interests in all
agreements, contracts, licenses and permits, now or hereafter Outstanding, affecting al] or
any portion of the Mortgaged Property, including, without limitation, any third party

shall be constiiag ag binding Mortgagee to any lease, agreement, contract, license or
penmit 5o assigraa; or to impose upon Mortgagee any obligations with respect thereto,
Mortgagor hereby i ire “ocably appoints Mortgagee, or any agent designared by
Mortgagee, the true andlawful attorney-in-fact of Mortgagor, with fi;]] power of
substitution, to Execute, arknowledge and deliver any such assignment to a purchaser at 2
foreclosure on behalf of Morgagor which Mortgagor fails or tefuses to do. In the evet
of any conflict between the provisious of this Section and the provisions of the
Assignment of Leases and Rents, o1/any of the other Loan Documents, the Mortgagee
shall have the right, from time to time, to Jztermine which provision shalj govern.

Mortgagor hereby irrevocably appoints Mortgagee, or any agent designated by
Mortgagee, the true and lawful attorney-in-fact of Mortgagor, with full power of

substitution, to execute, acknowledge and deliver any such things on behalf of Mortgagor
which Mortgagor fails or refuses to do.

18, Right to Deal with Successor, Mortgagee may, without notice to any
person, deal with any successor in interest of Mortgagor herein regarding this Mortgage
and the deby hereby secured in aj| Tespects as it might deal with Mortgagor herein,

any predecessor in interest of the person so deat with; and no sale of the Premises hereby
mortgaged, nor any forbearance on the part of Mortgagee, nor any extension by
Mortgagee of the time for payment of the debt hereby secured, shall operate to release,

12
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discharge, modify, change or affect the original liability of any predecessor in ine
the equity owner at the time of such sale, forbearance or extension.

rest of

19. Acceleration of Debt. If there is an Bvent of Default under the Note or the
Loan Agreement or if an event occurs which pursuant to the Note or the Loan Agreement

entitles Mortgagee to accelerate the Loan, then, at the option of Mortgagee (or

automatically as provided in the Loan Agreement), the entire indebtedness bereby secured
shall become immediately due and Payable without notice,

13
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20. Additional Rights of Mortgagee.

20.1  Enterand Perform. Mortgagor authorizes Mortgagee, to the fullest extent
permitted by applicable law, in addition o 5] other rights granted by law or by this

Mortgage, or by any of the other Loan Documents, whenever and g5 long as any Default
hereunder or under the Loan Agreernent shall exist and remain uncured beyond the
applicahle grace period, if any, and without notice beyond the notice, if any, required to
be given by the terms of the Note or the Loan Agteement, or upon the occurrence of an
Event of Dtault under the Loan Agreement, or this Mortgage, to enter and take
Possession of afi or any part of the Mortgaged Property and to use, lease, operate,
manage, selt anc control the same and conduct the business thereof, and perform lessor's
obligations under 2uy iease or the sefler’s obligations under any Purchase and Saje
Agreement or Mortgag +'s obligations under any other agreement affecting all or any part
of the Mortgaged Property, pe:form the obligations of the seljer under any contracts, and

collect the rents, profits and aly recsints of every nature therefrom as Mortgagee or the
receiver, as applicable, shalf deery best

20.2  Repairs and Improvemerte. Unon every such entry pursuant to Section
20.1, Mortgagee may from time to time at the expense of Mortgagor make al] such
repairs, replacements, alterations, additions and improvements to the Mortgaged Property
as Mortgagee may deem proper, or necessary to mainiain the Mortgaged Property, but in
10 event shall Mortgagee be obligated to do $0, and may, Lt shall not be obligated to,
exercise all rights and pawers of Mortgagor, either in the rarie of Mortgagor, or
otherwise as Mortgagee shall determine, Without limitation “aprese.ar implied upon the
generality of the foregoing, Mortgagee, in connection with such e try, skall have the right
to do all things necessary or desirable in order to keep in full force ang waset alf '
applicable 1 censes, permits and authorizations and any amendments theye’o.

the Mortgaged Property or of any business conducted thereon and, in addition,
Mortgages, at its option, may, but shall not be obligated to, make payments or incur
liabitity with respect to obligations arising prior to the date it takes possession.
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245 Attorney-Tn-Faet, Mortgagor hereby irrevocably constitutes and appoints
Mortgages, ¢ Ay agent designated by Mortgagee, for so long as this Mortgage remaing
undischarge( o "ocord, as attorney-in-fact of Mortgagor to execute, acknowledge, seal
and deliver ali inctrainents, agreements, deeds, certificates and other documents of every

Dature and descriptica in order to carry out or implement the exercise of Mortgagee's
rights hereunder and under ;= other Loan Documents,

206 Receiver. If an Eventof Default has occutred, Mortgagee may make
application to a court of competen: junidiction, as a matter of strict right and withoyt
notice to Mortgagor or regard to the adiqu acy of the Mortgaged Property for the
repayment of the Obligations, for appointiant of a receiver of the Mortgaged Property,

21, Contest of Laws/Lawful Use, Subject to the terms of the Loan Axeement,
Mortgagor shall have the right to contest by appropriate leg Proceedings, but withsyt

€ost or expense to Mortgages, the validity of any Legal Requirements affecting the

Mortgaged Property subject to the provisions of the I gan Agreement and the
Environmental Indemnity dealing with the tight to contest, but only if compliance may be
S0 contested without: (2) the imposition of any charge, lien or liability against the
Mortgaged Property, (b) the ioss or suspension of any license, right or permit with respect
to the Mortgaged Property, and (¢) causing any Event of Default to exist under the Loan
Agreement or any other Loan Document. Subject to the foregoing, Mortgagor may
postpone compliance therewith until the fina determination of atty such proceedings,
provided it shall be prosecuted with due diligence and dispatch, and if any lien or charge
is incurred, Mortgagor may, nevertheless, make the contest and delay compliance,
provided Mortgagee is furnished with security satisfactory to Mortgagee in its reasonable
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Mortgagor shall use the Mortgaged Property solely for the Intended Use

and not for any other purpose without the prior writter consent of Mortgagee.

22, Notices. Any demand, notice or request by either Party to the other shall

be in writing and shaj be given and become effective in the manner provided therefor in
the Loan Agreement. ‘

220 M &e Not Obligated: Cumy ative Rights. Nothing in this instrumens

24, Severability, (i )2a2e any one or more of the provisions of this Mortgage,
the Note, the Assignment of Leases and Rents, the Loan Agreement, any of the other
Loan Documents, or any other agriement now or hereafter executed in connection with
any one or more of the foregoing are Lel 1 e invalid, illegal or unenforceable in any
respect, such invalidity, illegality or unenforecability shall not affect any other provision
hereof. Each of the provisions of every such igreeent, document or instrament shall be

enforceable by Mortgagee to the fullest extent ncw or hereafter not prohibited by
applicable law,

25.  No Waiver. No consent or waiver, express o; ioolied, by Mortgagee to or
of any Default by Mortgagor shall be construed as a consent or ‘vaiver to or of any other
Default at the same time or upon any future occasion, _

26.  Foreclosure and Other Remedies. This Mortgage is upon ihr ceadition
that all covenants and agreements of, and conditions imposed upon, Mortgago: contained

of lllinois, including, but not limited to, the option to proceed as 1o all of the Mortgaged
Property under the law relating to foreclosure of real estate mortgages with respect to
cither (at Morigagee's option) the entire amoun of Mortgagor's Obligations, or any
delinquent installment or installments of the indebtedness secured hereby without
accelerating the due date of the entire indebtedness, in which case any sale of the
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under any one or more of the Loan Documents,

In exercising its rights and remedies under this instrument, Mortgagee may seil the
Perséna! Property, or any part thereof, either scparately from or together with the Real
Estate 240 the balance of the Mortgaged Property, or any part thereof, either as one parcel
Or unit o1 ix eoh Separate parcels or units, aj] as Mortgagee may in its discretion elect;
and may s¢ sci) ihe Mortgaged Property, or the Real Estate, as one parce] or unit or in
such separate paredis or units, all as Mortgagee may in it discretion elect; and may so sell
the Mortgaged Proper.v.or any part thereof either separately from or together with the
whole or any part of other ctllateral which may constitute security for any obligation
secured by the Mortgaged Froperty, also as Mortgagee may in its discretion elect, In the
event of any separate sale of Per sonal Property, Mortgagee will give to Mortgagor
reasonable notice of the time and place of any public sale o of the time after which any

()  Benefits of Act. Mortgagor and Mortgagee shui) have the benefit of all of the
provisions of the Act, including all amendments thereto wijoh inay become effective
from time 1o time after the date hereof, If any provision of the At which s specifically
referred to herein may be repealed, Mortgagee shall have the benelit of such provision as
most recently existing prior to such repeal, as though the same were Incorporated herein

() Insurance, Whenever provision is made in this Mortgage or the Loan
Agreement for insurance policies to bear mortgagee clauses or other loss payable cluuses
or endorsements in favor of Mortgagee, or to confer authority upon Mortgagee to settle ar

the settl

or otherwise control use of insurance proceeds, from and after the entry of judgment of

foreclosure all such rights and powers of Mortgagee shall continue in the Mortgagee as
Judgment creditor or Mortgagee until confirmation of sale,

have the benefit of all applicable provisions of the Act including those provisions of the
Act hereinbelow referred to: '

17
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(1) all advances by Mortgagee in accordance with the terms of this
Mortgage to: (1) Preserve or maintain, repair, restore or rebuild the
Improvements; (2) preserve the lien of this Mortgage or the priority thereof: or

(3) enforce this Mortgage, as referred to in Subsection (b)(5) of Section 5/15-
1302 of the Act;

(ii) payments by Mortgagee of: (1) installments of principal, interest or
other obligations when due in accordance with the terms of any senior

otz kind or nature whatsoever when due which are assessed or imposed
upon iz Mortgaged Property or any part thereof; (3} other obligations
authorized Lv ¢hjs Mortgage; or (4) with court approval, any other amounts in
connection witk other liens, encumbrances or interests reasonably necegsary to
preserve the staius of title, as referred to in Section 5/15-1505 of the Act;

(iii) advances by Mojtgagee in settlement or compromise of any claims
asserted by claimants under seriey mortgages or any other prior liens;

(iv) reasonable attorneys” fecs and other costs incurred: (1) in
connection with the foreclosure of this ¢ rtgage 25 referred to in Sections
1504 (d)(2) and 5/15-1510 of the Act; (2)in zonnection with any action, suit
ot proceeding brought by or against the Morigs et for the enforcement of this
Mortgage or arising from the interest of the Moitgagee hereunder; or (3)in the
preparation for the commencement or defense of any sach foreclosure or other
action related to this Mortgage or the Mortgaged Propety:

(v) Mortgagee’s fees and costs, including reasonable attemcys’ fees,
arising between the entry of judgment of foreclosure and the confirmation
hearing as referred to in Subsection (b)(1) of Section 5/15-1508 of tne Acr;

(vi) expenses deductible from proceeds of sale as referred to in
subsections (a) and (b) of Section 5/15-1512 of the Act;

time any receiver or Mortgagee takes possession of the Mortgaged Property
imposed by Subsection (cX(1) of Section 5/15-1704 of the Act; (2) repair or
restoration of damage or destruction in excess of available insurance proceeds
or condemnation awards; (3) payments required or deemed by Mortgagee to
be for the benefit of the Mortgaged Property or required to be made by the

18
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Mortgagor under any grant or declaration of casement, easement agreement,
agreement with any adjoining land owners or instruments creating covenants
Or restrictions for the benefit of or affecting the Mortgaged Property; and (4)
pursuant to any lease or other agreement for occupancy of the Mortgaged

Property (or any part thereof) for amounts required to paid by Mortgagor,

All Protective Advances shaf!, except to the extent, if any, that any of the same is clearly
contrary to or inconsistent with ‘ne Frovisions of the Act, apply to and be included jn:

(i) the indebtedness found due and owin 3 to the Mortgagee in the Jjudgment
of foreclosure and any subsequent supplemer.a} judgments, orders, adjudications
or findings by the court of any additional indebtidre~s becoming due afier such
entry of judgment, it being agreed that in any foreciosars judgment, the court may
reserve jurisdiction for such purpose;

(iii) if right of redemption has not been waived by the Mo'tyupor in this
Mortgage, computation of amount required to redeem, pursuant e Lubssction
(d)(2) and (€) of Section 5/15-1603 of the Act:

(iv} determination of amount deductible from sale proceeds pursuant to
Section 5/15-1512 of the Act;

(v) application of income in the hands of any receiver or Mortgagee in
possession; and

(vi) computation of any deficiency Judgment pursuant to Subsections ®)2)
and (e) of Section' 5/1 3-1508 and Section $/15-15 11 of the Act,
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Mortgagee, if and when placed in possession, shall have, in addition to any other powers

provided in this Mortgage, all powers, immunities, and duties as provided for in Sections
5/15-1701 and 5/15-1703 of the Act.

{¢) Waiver of Redemption. Mortgagor acknowledges that the Mortgaged Property
does not constitute agricultura] rea} estate, as said term is defined in Section 5/15-1201 of
the Act or residential real estate as defined in Section 5/15-1219 of the Act. Pursuant to

Thie nraceeds of any foreclosure sale of the Mortgaged Property shall be
distributed 1ind azplied in accordance with the provisions of Subsection (c) of Section 15-
1512 of the Act. ‘12 iudgment of foreclosure or order confirming the saje shall provide
(after application pussrant to Subsections (2) and (b) of said Section 15-15 12) for
application of sale proceeds in the following order of priority: first, all items not covered
by the provisions of sajd Substions (a) and (b), which under the terms hereof constitute
Obligations other than principal 4nd 'nterest evidenced by the Note, with interest thereon
as herein provided; and second, aii pancipal and interest remaining unpaid on the Note.

27, Disbursement of Proceeds ¢ " Note for Construction of Img(ovments;
Construction Mortgage

- This Mortgage secure s an obligation incurred for the
construction of improvements on land and is a “cogg ruction mortgage” as that term is
defined in Section 9-334(h) of the Uniform Commerrial Code. Under the Loan
Agreement, Mortgagee has bound itself to make advancss 2p-io the original principal
amount of the Note on the terms and conditions therein specified and has
contemporaneously herewith advanced to Mortgagor the fuyi origiual principal amount of
the Note. All advances made and indebtedness arising, accruing and compounding under
the Loan Agreement and Note, from time to time, shall be secured hersvy, including,
without limitation, acerued and compounded interest, As provided in the d¢&njtion of the

Inaturity thereof, interest wilj accrue, compound and be added to the principal due vuider
the Note on a monthly basis, and the amount due under the Note and secured hereby.if

payment is made on the Note prior to the scheduled maturity date shalf be
$54,122,543. 05,

28.  Waivers By Mortgagor, Mortgagor, to the fuljest extent that Mortgagor
may legally do so, hereby: (a) agrees that Mortgagor will not at any time insist upon,
plead, claim or take the benefit or advantage of any law, including, without limitation, the

Mortgaged Property, and agrees not to assert any right under any statute or rule of law
pertaining to the marshaling of assets, sale i inverse order of alienation, or other matters

GSDocs-1126050.9
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whatever to defeat, reduce or affect the right of Mortgagee under the terms of this
Mortgage or any other Loan Document to a sale of the Mortgaged Property for the
collection of the Obligations without any prior or different resort for collection
(including, without limitation, any other Collatera] granted by any Person), or the right of

29.  Business Loan; Not Persopal Residence. Mortgagor covenants, warrants
and ripresents that all of th

¢ proceeds of the Loan secured hereby shall be used for
business or commergia) Purposes, and none of the proceeds of the Loan secured hereby
shall be uged for personal, family or household purposes,

30.  Hsadigos. Headings and captions in this Mortgage are for convenience
and reference only aid e words and phrases contained therein shall in no way be held to
explain, modify, ampufy oraid in the interpretation, construction or meaning of any of
the provisions hereof. _

31.  Time of Essence. Yirie shall be of the essence of ¢ach and every provision
of the Loan Agreement, the Note, this Moitgage and each of the other Loan Documents,

32.  Estoppel Affidavit. Mortgagor, within ten (10) business days after written
request from Mortgagee, shall furnish a written sisiement, duly acknowledged, '
acknowledging the unpaid principal of, and interest o4, the Obligations secured hereby
and stating whether or not any offsets or defenses exists agirst such indebtedness, and
covering such other matters as Mortgagee may reasonably 120 gire.

33.  Binding on Successors d Assigns, This Mortgage and all provisions,
hereof shall be binding upon Mortgagor and al} persons claiming under o through
Mortgagor, and shall inure to the benefit of the holders from time to time of the Note and
of the successors and assigns of the Mortgagee, but the foregoing shall not detrc: from
the transfer limitations imposed on Mortgagor in the Loan Agreement and other Loy
Documents,

35. No Partnership or Joi t Venture. No provision of this Mortgage or any of
the other Loan Documents shal] be deemed to create a Partnership, joint venture, tenancy
in common or joint tenancy between Mortgagor and Mortgagee, it being intended that the

only relationship created by this Mortgage, the Loan Agreement, the Note and the other
Loan Documents shali be that of debtor and creditor.

21
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36.  Powersof Attomey. Each and CVery power of attomey granted under this
Mortgage is coupled with an interest and is irrevocable.

37. Condominjum; Unit Sales. The Loan Agreement contemplates that 2
portion of the Mortgaged Property shalj be converted to a condominium upon satisfaction

of the conditions specified therein, The Loan Agreement ajso contains provisions
providing for the subordination of thig Mortgage to certain condominium documents and
releases of this Mortgage in connection with the sale of condominium units, in each case

upon zatizfaction of certain conditions specified thereiy and execution by Mortgagee of
approprizic documentation,

Subjet 10 the satisfaction of the conditions set forth in the Loan Agreement and
compliance with aif $¢ the terms, provisions and conditions thereof, Mortgagor may
convert a portion of ‘ne Mortgaged Property to condominium ownership. Any such
conversion shall be conditirned upon execution and delivery by Mortgagor in form and
substance reasonably satistactory to Mortgagee documentation modifying this Mortgage
and the other Loan Documents ar’ M¢ rigagee requires to reflect that a portion of the

of this Mortgage to encumber all condc.niyinm units as well as all other rights of
Mortgagor in and to the condominium so ¢t sated (including, without limitation, rights as
declarant and interests in the common elements). Upon such conversion of the
Mortgaged Property (or a portion thereof) to condosni lium ownership, the following

additional provisions shal] become effective withour 7y requirement of any further
instrument or agreement: -

A, Notwithstanding anything to the contrary cotiiained in other Provisions of
this Mortgage, Mortgagor and Mortgagee agree as follors:

(i) In the event of any casualty loss to the condominivin ¢ any units
therein, Mortgagor covenants and agrees that: (a) Mortgegor
immediately shait notify Mortgagee of such loss; (b) subject to the
Senior Loan Docurnents, Mortgagee may, in its sole discretic u,

adopted thereunder, to the extent that any such votes are taken it
being understood, however, that in certain circumstances, as set
forth in the by-laws, restoration and repair afler a casualty loss
shall be required without the need for any vote to that effect, and in
such event such restoration and repair shall be conducted as
provided in the by-laws notwithstanding anything to the contrary
contained in the Loan Agreement including, without limitation, any
provision allowing Mortgagee the right to receive any of the

2
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proceeds of insurance: (c) in order to effectuate the foregoing,
Mortgagor hereby irevocably appoins Mortgagee, or any agent
designated by Mortgagee, as the agent of Mortgagor so to act with
fespect to said right to vote; (d) written notice from Mortgagee of
such election in each such event to the condominium unit owners
association and to Mortgagor is to be deemed conclusive evidence
& to such right to vote; (¢) said agency is Coupled with an interest:
{£) Mortgagor shall make all advances for repair and restoration

B Mortgagor furthe: eovenants and agrees;

)] Proruptly to delive; +4 Mortgagee a true and fuli copy of each and
every notice of default, j¢ ay, received by Mortgagor with respect
to any obligation of Moy ‘gagor under any of the condominium
documents or applicable layr resarding the condominium;

(i)  Except with the prior written conse:jt 9f Mortgagee not to be
unreasonably withheld, conditioned ar delayed, in each instance,

of any of the condominium documents;

(i)  Ineach and every case involving a vote of unit holders in ‘He
condominium, not to vote or give consent without, in each arid
cvery case, the prior written Consent of Mortgagee not to be
unreasonably withheld, conditioned or delayed;

(iv) Promptly to P2y as the same become due and payable the share of
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generality of the foregoing attorneys’ fees, shall be added to the,
indebtedness secured hereby and shall be payable on demand and
bear interest at the Default Rate until repaid;

(V)  Fullyand faithfully to keep and perform each and every covenant,
agreement and provision in the condominium documents and
applicable law on the part of Mortgagor, as owner of units in the
condominium subject to this Mortgage from time to time or as
declarant under the condominium documents, to be kept and
performed, and in the event of the failure of Mortgagor 50 to do,
Mortgagee may from time to time at it option, but without any
obligation so to do, cure or remedy any such default of Mortgagor
(Mortgagor hercby authorizing Mortgagee to enter upon the
Mortgaged Property as may-be necessary for such purpose), and ali
sums ~xpended by Mortgagee for such purpose, including without
limiting *lie generality of the attorneys’ fees, shall be added to the
indebtedners serured hereby and shall be payable on demand and
bear interest & :ax Default Rate until repaid; and

(Vi)  To defend, indemniry aad save harmless Mortgagee, and all those
claiming by, through or urae: Mortgagee, from and against any
loss, damage, cost, expense-orother liability of any nature
whatsoever arising out of any seligations of the developer of the
condominium, or of the Project, s un't owners or otherwise
including, without limitation, liabiliiy ar'sing under applicable law.

38.  Goveming Laws. This Mortgage, except as otherwise prvided in the Loan
Agreement as to liens, security interests and the exercise of remedies as {0/which the law
of inois shall govern, shall in all respects be governed, construed, applied and enforced
in accordance with the internal laws of the Commonweaith of Massachusetts witout
regard to principles of conflicts of law.

[SIGNATURE AND NOTARY ON F OLLOWING PAGES)
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IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to be duly
executed and defivered at as a sealed instrument as of the 1% day of July, 2002.

MORTGAGOR:

THE HERITAGE AT MILLENNIUM PARK, LLC,
2 Delaware limited liability company

BY: The Heritage at Millennium Park Mezzanine
LLC, a Delaware limited liability company,
its sole member and manager

BY: MESA MPT LLC, a Delaware Iimi ted
liability company

o L Lol

Name: Richard A. Hanson
Title: Manager

GSDocs-1126080
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STATE OF ILLINOIS

July 70, 2002

» Notary Public
My Commission Expires: 7/2¢/200.3

b
"OFFICIAL SEAT" :
CHRISTINE A, KOHN
NOTARY RUB}IC STATE COF ILUNOIS,;

on 07/28/2003 ;_
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EXHIBIT “A” ANNEXED TO AND MADE A PART OF THE
CONSTRUCTION MORTGAGE AND

SECURITY AGREEMENT
GIVEN BY THE HERITAGE AT MILLENNIUM PARK. LLC

Mortgagor;

The Heritage At Millenni um Park, LLC
445 West Erie Street, Suite 210
Chicago, Illi%is 60610

PINs:

17-10-309-001
17-10-309-003
17-10-309-004
17-10-309-005
17-10-309-006
17-10-309-007
17-10-309-008
17-10-309-010
17-10-309-011
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EXHIBIT “B” ANNEXED TO AND MADE A PART OF THE

ONSTRUCTION MORTGAGE AND SEC GREEMENT

GIVEN BY THE HERITAGE AT MILLENNIUM PARK_ [ C
PERMITTED TITLE EXCEPTIONS

——T
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I

- Temns, provisions and conditions containeq in the City of Chicago Ordinance establishing Special Service Distict 12

1026886510

Exhibit 8 - Permitteq Title Exceptions

Parcel 1;

General real darate taxes for the years 200} and 2002, Tax nember 17-[0-309-00!~0000, Volume 510,
Note: The frst wo=t2llment of the 200 taxes have been depasited with the Cook County Colteclor.
Note: The secon, Fatelimant 2001 and 2002 taxes are not yer due and payable,

lntentionauy Deleted,

Intentionally Dejeted.

Intcn!iona]ly Delered.

Intendonally Deleted,

Terms, provisions and conditions contained in the City 0 \icago Ordinapce establishing Special Service District 12, recordeg a5
document number 91075841,

Note: No tax levied to date.

Parcels 2 and 3:

(A) Genezal real espye taxes for the years 2001 ang 2002. Tax Numbers 17-10-209,/010.0000 and 17-10-309.0 1-0000, (Afx‘ccts
Parcel 2),

Note: The firse installment of the 2001 taxes have beepn deposited with the Cook County Coilgra-

Note: The secoud instag) ment of the 2001 and the 2002 faXes are not yet dug o peyable.

(B) General req] estate faxes for the years 2001 urd 2002, Fax Nurmbey 17-10-309-003-0000 (Affects Paj-e 3) Volume 510,

Nore: The first installment of the 200; taxes have been dapositeq wi th the Cook County Coliector.

Intcntionally Deleted.
Intentionally Dejeted,
Intqntionaﬂy Deleted.

Intentionnl[y Deleted,

- Easement, Cons truction ang Operating Apreement recorded March 21, 1986 as decureat nimber 26110787 made by and between

the City of Chicago, American Nationa] Bank and Tryg Company of Chicago, a3 trustes uoder trust agrecment dated Japuary 21,
1985 and known a5 st number 63352, and Commercial Retait Specialists, Inc., £72380g 2 permanen; €asement over, across and
Yrough a three dimensional portion of 4 certain property for a subsurfyce pedestrian Passageway, ss describeg therein,

decumen bumber 9107584;, .

Note: No tax levied to date.
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Barcel 4

14, General rea] estate taxes for the years 2001 and 2002, Tux muniber 17-10-309-004, Velume 519,
Note: The firgt installiment of 2000 taxes i the amount 07 $62, 567,64 has been deposited wigy the County Coliecror,
Note: The'sstns installmwent of the 2000 {ak2s in the amouny 0£383,508.45 has beea deposited wiy the Co oty Collecor,
Note: The 2001 ape 2002 vaxes are no: yetdue and payaple.

15, Intentionaily Deloteq.

16. In!entionally Deleted,

17, Intcnrionally Deleced,

13, Terms, provisions and conditions conlained in the Cirv of Chicago Ordinance establishing Spegial Service Distric 12, recorded ag
document number 91075841, Note: No rax kevied o Zpta.

19. Terms of the Settlement Agreemen entered in Proceeding; 1a the Cireuir Court of Cook County, case numbar 01M1404487 o5 5
complaint filed by City of Chicago against The Heritage at Mille i 1Park, LLC for building code violstions that tequites
demolition of the building by September 30, 2002.

Note: Inteutionally Omiiteq,
Note: Intentionally Omitteq,
Note: Imenn'onally Omitied,

Parcel 5;

21 Intentionally Deleted

22, Terms, provisions and conditions contained in the City of Chicago Ordinance establishing Special Servies Distrle 12, recorded 2
docurnent pumber 91073841, Noe: No tax levied 1o date,

Barcel §;

23. Genersd rea) estate taxes for the years 200 and 2002, Tax number 11~10-309-006, Volume 510,

Note: The §econd installment of he 2000 taxes in the amouat of $84,737.66 has been depasited with the County Collector,
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L2 Intentionaliy Deleted,

25. Teins, provisions and counditions confained in the Cityof Chicago Ordinapce esiavlishing Special Service District 12, r2¢orgs

d a3
docunicnt number 91075841, Note: No rax levied to date,

6. Memorandum of PCS Site Azreerent recorded Angust 11, 3 998 25 document number 93702895, betwesn Eddie Bauer, Lic., 3
Delaware Zomaraien and SprintCom, Inc., & Kansas Corpor;ﬁon.

Note: This agreme it will be delated a5 of Sepiember 21, 2002 pursuant to the Terminarion Notice from Eddje Baver, Inc, 1
Sprintcom, Inc. aig Sprinteont's acknowledgement thereof in  latter agreement betwesn Bddie Bauer, Inc,, Sprintcom Ine. 2ad
The Hesitage at Milleynion Park, LLC,

Parce 7:

27. Genera) resl estate taxes for the year) 20)1 2nq 2002. Tax Numbers 17-10-309-007 and ¥7-10-309-008, Volume 310.

Note: The first installments of 2000 taxes in ‘22 8n:0unts of $42,386,92 (-007) and $52,886.92 (-008) have beep deposited wig,
the County Collector,

Note: The second instalhment of the 2000 taxes in the anioat of 336,509,729 (-007) and $36,509,79 (-008) have been deposired
with the County Collector.

Note: The 2001 taxes are not yet due and payable.
23, Intentiona lly Dateted.

29. Note: We have learned that the United States department hag wterpreted the stitr: 43 USC 3604 to mean tie companies are
probibited from either providing copies of, or reflecting as exceptions in title conmitme g, orelimipary reports o policies,
festictive covenants which are in violation of the starute, Tn Tight of thig imcxprcta(ion, we betiave it hecessary 1 include the
following "carve gyt~ 25 part of the language of any exception for resirictive CoveDants includ < in all title evigance:

Kany documeny refevenced hevein conaing a covenant, condition or restriction vielative of 42usc 2048, such covenant,
condition or restriction 1o the extent of such viclation is hereby delated.

30. Matters disclosed o the survey prepared by Gremicy & Biedermann Inc. No, 1001898 dated Octaber 25, 2000 ane last revised
June 13, 2002 as follows:

Parce? 1.

b) Possidle encrozehment of vaules onty Razdolph Streey;
¢) Encroachment by canopy over the public right-ofway lying West of the land;
d) Encroachment by sheet metal duct over the public right-of-way lying East of the land;

¢) Possible vault encroachment oato Wabash Avenue,

Parcel 5:
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. Morgage dated s 2002, and vecorded 2002, a5 document number » made by The Heritage at

- Memorandum of [ ease recorded January 4, 2002 a5 dacument oarber 0020017.91 between The Heritage gt Millennium Park,

IS TN atal =\ A
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f) Encroachment by the improvement on the land onto the public right-of -way | ving West o2 the land by 0.16 fe2t ang 0.20 f2eq
and onto the public dght-ot-way bying East of the lard by 0.70 fest,

Parcel 6-
g) Eacroachent by canopy over the public right-ol-way lying West of the lang;
Parcsi 7:

by} Energachment 0y the improvement on the land onto the puplic right-of-way lying East of the land by 0.62 feat and 0.93 feey
and onto the public nghiajway lying West of the laad by 119 feet;

i) Encroachment by the canopy over the public right-of-way lying West of the Jand
J) Possible encroachment by the vauts cate-the public right-of-way lying West of the land;
k) Possible ¢cactoachment by the window $il's and sutward opening windotvs ontg the propeny Jying South and adjoining,
?Fote: All eocroaching improvement exceptions wilto: vaived upon receipt of sauisfactory evidence that such encronching

Hmprovements bave been deeolished or removed,

Millenniura Park, LUC, 2 Delaware limited liabiticy company, t-LaZalle Bank, National Associationand

o
secure an indebredness of 3190,000,000.00.

LLC, a Delaware limjted Nabilicy Company, as lessee, and McDonald's Corporating 2 Defawars corporation, as lessor, demising
the land for a term of years commencing December 27, 2001 and ending as detined in raig lease, and al] rights thereunder of, ang
all acts done or suffered thereunder by, said lessec o by agy party clg ining by troug, or uner said lessee, which Jease COnLing
an exclusive restriction probibiting landlord from leasing any property it is adjacent or £9D7g00US to the leased premises
thereunder, or within the "Retail Componcnt* (as defioed in said lease), for use or occupancy.»s 2 *yvick service food restavrant”
(25 defined iq said lease) which serves hamburgers for oft-site consumption,




