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OPEN-END MORTGAGE AND SECURITY AGREEMENT

THIS OPEN-END MORTGAGE AND SECURITY AGREEMENT»‘\ :
("Mortgage") niade as-of August 1Z , 2002, by DEVELOPMENT BY REAL CONCORD, :
INC., an lllinois czrporation (the: "Mortgagor") having its mailing address 1811 West i
Summerdale, Chicags, Hllincis 60640, Attn: Ben Boris Schwartz, in<favor of CHARTER |
ONE BANK, NA. (the "Mortgagee™), having an address at 1215 Superior Avenue
Cleveland, Ohio 44114:

WITNESSETH:

WHEREAS, Mortgedor is the owner in fee simple of certain real
property {the "Premises") located in the City-of Chicago, Cook County, llinois, as more
particularly described on Exhibit A attached_ as improved on the date hereof; ‘

WHEREAS, Mortgagor hasapplied to Mortgagee for a loan in the
amount of One Million Two Hundred Fifteen Trousand and No/100 Dollars U.S.
($1,215,000.00) (the "Loan Amount") and, in accuidansze with a Loan Commitment
(hereinafter defined) Mortgagor has executed and delivered a certain Promissory Note of -
even date herewith, in the principal sum of One Million Two Hundred Fifteen Thousand and
No/100 Dollars U.S. ($1,215,000.00) made payable to the order of Mortgagee (the "Note");
and

WHEREAS, Mortgagor is required to execute arid” deliver this
Mortgage as a covenant and condition to obtaining the loan.

Box 370

NOW, THEREFORE, Mortgagor does hereby give, grant, bargain,
sell, assign, convey, warrant, mortgage and pledge to Mortgagee, its successors and
assigns, the Premises, and all of Mortgagor's estate, right, title and interest therein;

TOGETHER with all right, title and interest of Mortgagor, including any
after-acquired title or reversion, in and to the,ways, easements, streets, alleys, passages,
water, water courses, riparian rights, oil, gas and other mineral rights, gaps, gores, rights,
heredltaments liberties and privileges thereof if any, and in any way appertaining to'the
Premises;
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TOGETHER with all rents, royalties, issues, proceeds and profits
accruing and to accrue from the Premises as more particularly described in that certain
Assignment of Leases and Rents of even date herewith (the "Assignment") from Mortgagor
as Assignor to Mortgagee as Assignee;

TOGETHER with all buildings and improvements of every kind and
description now or hereafter erected or placed on the Premises including, without fimitation,
all materials intended for construction, reconstruction, alteration and repair of such
improvements now or hereafter erected thereon, all of which materials shall be deemed
to be included within the Mortgaged Property (as hereinafter defined) immediately upon the

delivery therzef to the Premises, and all fixtures and articles of personal property now or
hereafter owned by'Mor_tgagor‘and:attached to or contained in and used in connection with -

the Premises, inc'uding, without limitation, all furniture, apparatus, machinery, equipment,
motors, elevatorg, fitings, radiators, furnaces, stoves, microwave ovens, awnings, shades,,
screens, blinds, office cauipment, trash and garbage removal equipment, carpeting and
other furnishings, anc’ #ll plumbing, heating, lighting, cooking, laundry, ventilating,
refrigerating, incinerating, sir-conditioning, conveyor, security, sprinkler and other

equipment, and all fixtures aic appurtenances thereof; and all renewals.or replacements -

thereof or articles in substitution ther=for, whether or not the same are or shall be attached
to such improvements in any marner, it being intended that all the above-described

property owned by Mortgagor and placed by Mortgagor on the Premises shall, so faras
permitted by law, be deemed to be fixtu'es and a part of the realty, and security for the -

indebtedness of Mortgagor to Morigagee hereinafter described and secured by this
Mortgage, and as to the balance of the above-described property, this Mortgage is hereby

deemed to be as well a Security Agreement for ihz purpose of creating hereby a security
interest in such property, securing such indebtedness; for the benefit of Mortgagee; all of
the property described in this paragraph is hereinafier sometimes collectively called the
"Improvements”;

TOGETHER with any and all warranty clairs, maintenance contracts
and other contract rights, instruments, documents, chattel papers ard general intangibles

with respect to or arising from the Premises, the Improvements and the balance of the.

Mortgaged Property, and all cash and non-cash proceeds and producis thereof; and

TOGETHER with all awards and other compensation-i»zretofore or
hereafter to be made to the present and all subsequent owners of the Morigage« Property
for any taking by eminent domain, either permanent or temporary (a "Taking"), of all or any
part of the Mortgaged Property or any easement or other appurtenance thereof, including
severance and consequential damage and change in grade of streets (collectively, "Taking
Proceeds"), and any and all refunds of impositions or other charges relating to the
Mortgaged Property or the indebtedness secured by this Mortgage.

The property described above is hereafter called the "Premises” to
the extent that such property is realty, and the "Collateral” to the extent that such property
is personalty. The Premises and the Collateral are hereafter coltectively called the
"Mortgaged Property."

.2~
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TO HAVE AND TO HOLD, all and singular, the Mortgaged Property,

whether now owned or held or hereafter acquired by Mortgagor, with the appurtenances;

thereunto belonging, unto Mortgagee, its successors and assigns, forever. Mortgagor does
hereby covenant with Mortgagee, its successors and assigns, that at and until the
ensealing of these presents, Mortgagor is well seized of the Premises as a good and

indefeasible estate in fee simple and is the sole owner of the Collateral, and has good right -

to bargain, sell and convey the Mortgaged Property in manner and form as above written:
that title to the Mortgaged Property is free and clear of all defects, liens and encumbrances
except for real estate taxes and assessments not yet due or payable and the matters
described on Exhibit B (the "Permitted Exceptions") and that Mortgagor will warrant and
defend the Pramises, with the appurtenances thereunto belonging, and the'CoIIat_eraI to
Mortgagee, iis-successors and assigns, forever, against all liens, security interests,
encumbrances, f'cizcts, claims and demands whatsoever.

: Meitgagor has executed and delivered this Mortgage to secure the
following: '

(a) Paymerit of principal, interest and all other charges under the -

Note, as the same may be amender, 2xtended, supplemented, modified and/or renewed,
and all replacements and substitutions therefor (alternatively and collectively, the "Note"),
together with interest thereon-at a raté or rates which may vary from time to time as
specified in the Note, with principal and inteirest payable in accordance with the terms of
the Note, and all accrued but unpaid interest arid the entire unpaid principal amount being
due and payable on September 1, 2012, all in accstdance with the terms of the Note; the
Note also contains an option in Mortgagee to declars *he unpaid balance under the Note
due and payable forthwith upon the occurrence of ar-Event of Default (as' hereinafter
defined);

(b} Payment of any and all amounts or chaross required to be paid
by Mortgagor pursuant to this Mortgage or any of the other Lozn Documents (as
hereinafter defined):

(c) Payment by Mortgagor to Mortgagee of all sums expended' or
advanced by Mortgagee pursuant to this Mortgage or any of the other Loan Cocriments;

(d) Payment of any and all amounts advanced by Mortgagee with

respect to the Mortgaged Property for the payment of taxes, assessments, insurance
premiums or costs incurred in the protection of the Mortgaged Property;

(e} Performance and observance of each covenant and agreement
of Mortgagor contained herein or in any of the other Loan Documents; and

(f) Payment by Mortgagor to Mortgagee of any and all other liabilities
and indebtedness of Mortgagor to Mortgagee, direct or contingent, now or hereafter owing

-3-
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by Mortgagor to Mortgagee, other than as provided in subparagraphs (a) through (e)
above.

PROVIDED, HOWEVER, that if Mortgagor shall pay or cause to be
paid to Mortgagee the principal, interest and all other charges under the Note on or before
the date on which the outstanding principal balance of the Note is due and payable in full
in accordance with the terms of the Note, and in the manner stipulated therein and herein,
all without deduction or credit for taxes or other charges paid by Mortgagor, and if
Mortgagor shail have kept, performed and observed all of the coveriants and conditions
contained in this Mortgage and all of the other Loan Documents, then this Mortgage shall
cease, determine and be void, but otherwise shall remain in full force and effect.

Mortgagor further covenants and agrees as follows:

V... Payment of Indebtedness. Mortgagor shall pay promptly the -

indebtedness evidenced by the Note at the time and in the manner provided herein and
in the Note, and all other sums and charges payable when due by Mortgagor and pursuant
to the Note, this Mortgage and any of the other Loan Documents.

2. Tax and insarance Escrows.

(a) Subject to the'terms and conditions of subsection 2(d) below,
Mortgagor shall pay to Mortgagee, in additio to the monthly payments under the Note and
concurrently therewith in a single payment morith'v until the Note is fully paid, a sum equal
to annual real estate taxes, general and special &ssessments and premiums for insurance
required hereunder (all as estimated by Mortgagee) less all sums previously paid therefor,
divided by the number of full calendar months to elapsc pefore the date which is one (1)
month prior to the date when such taxes and assessmen’s and insurance premiums will
become due. Such sums shall be held by Mortgagee for payment of such taxes and
assessments and insurance premiums as and when due. Morigagée shall have the right
to commingle and hold such sums with its general funds, and no interest shall accrue
thereon in favor of Mortgagor.

(b) Mortgagee shall have the right to make any and all payments
notwithstanding that at that time any such tax, assessment or premium is then being
protested or contested by Mortgagor, unless Mortgagor shall have notified Morigagee in
writing not less than thirty (30) days prior to the due date of such protest or contest of such
tax, assessment or premium, in which event, Mortgagee shall make such payment under
protest in the manner prescribed by Mortgagor. In the event such protest or contest shall
or might result in a penalty or other charges, Mortgagor shall deposit with Mortgagee
monthly pro-rata the amount of any such penalty or additional charge. [f, upon receipt by
Mortgagee of any refunds of impositions or other charges relating to the Mortgaged
Property or the indebtedness secured hereby, Mortgagor is not in defauit hereunder, then
Mortgagee shall promptly pay such refund to Mortgagor; if ‘Mortgagor is in default
hereunder beyond any applicable grace period, Mortgagee shall have the right to apply
such refund to reduce the indebtedness secured hereby.

4.
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(c) Without limiting the rights of Mortgagee hereunder, including,
without limitation, those provided in Paragraph 18 hereof, in.the event of a sale of the
Premises or any other part of the Mortgaged Property, any funds then on deposit with the
Mortgagee shall, at Mortgagee's option, and thereupon automatically and without the
necessity of further notice or written assignment, be transferred to and held thereafter for
the account of the new owner, to be applied in accordance with the foregoing. If the
Premises or any other part of the Mortgaged Property is purchased by Mortgagee at
foreclosure sale or is otherwise acquired by Mortgagee after an Event of Default, the
remaining balance, if any, of the funds deposited with Mortgagee pursuant to subsection
2(a) above shall continue to be applied, subject to the security interest hereunder, first to
Mortgagee's unreimbursed costs and expenses in such purchase or acquisition, then to
reduce the indeutedness secured by this Mortgage, and the balance, if any, shall be paid
to Mortgagor, surjest to the order of the court having jurisdiction in any such proceeding.

(d}” 'Mortgagee hereby waives the requirement for deposit by
Mortgagor of the sums-uescribed in subsection 2(a) above, for so long as (i) there is no
default in the obligations of %oitgagor or any other person under this Mortgage or any of
the Loan Documents, and no event which, with the giving of notice, passage of time or
both, would constitute such a defauit, and (i) Mortgagor delivers to Mortgagee, no later
than five (5) days prior to the last day for payment of such sums without penalty or interest,
evidence satisfactory to Mortgagee in Mortgagee's sole and absolute discretion, that all
sums described in subsection 2(a) above have been paid in full. Upon failure of either of
the foregoing conditions, the waiver set forth ir; this subsection 2(d) shall immediately and
automatically become null and void, without notine from Mortgagee to Mortgagor.

3. Protection Against Charges. F::cept for the Permitted Exceptions,
Mortgagor shall keep the Mortgaged Property free from lie s cf every kind, except only for
real estate taxes and general and special assessments which-2:e not yet due and payable,
and mortgage taxes, if any, as provided in Paragraph 7 herest.and shall pay, before
delinquency and before any penalty for non-payment attachzs_ thereto, all taxes,
assessments, and other governmental or municipal or public dues, charges, fines or
impositions which are or hereafter may be levied against the Mortgaged P.enerty or any
part thereof. Mortgagor shall promptly deliver to Mortgagee receipted bills evigencing each
such payment, together with any other evidence of payment required by Mortgavee in its
sole and absolute discretion, no later than five (5) days prior to the last day upoti which
such payment can be made without penalty or interest. Mortgagor shall also pay, in full,
under protest or otherwise in the manner provided by law, any tax, assessment, charge,
fine or imposition described above which Mortgagor contests in accordance with the
provisions of law and this Mortgage.

4. Insurance and Casualty Damage.

(a) Mortgagor shall keep, or cause to be kept, all of the following
insurance policies with respect to the Mortgaged Property.in companies, forms, amounts

and coverage satisfactory to Mortgagee, containing waiver of subrogation and first

5.
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mortgagee clauses in favor of Mortgagee and providing for thirty (30) days' written notice
to Mortgagee in advance of cancellation of said policies for non-payment of premiums or
any other reason or.for material modification of said policies, and ten (10) days' written
notice to Mortgagee in advance of payment of any insurance claims under said policies to
any person:

(i) Insurance against loss or damage by fire and such other hazards,
casualties and contingencies (including, without limitation, so-called
all risk coverages) as Mortgagee reasonably may require, in an
amount equal to the greater of (1) the Loan Amount, or (2) the
replacement cost of the Mortgaged Property, with a replacement cost
endorsement and in such amounts so as to avoid the operation of any
coinsurance clause, for such periods and otherwise as Mortgagee
reasonably may require from time to time.

() Comprehensive general public liability, property damage and
indemnity insurance, including, without limitation, so-called assumed
and contizctual liability coverage and claims for bodily injury, death or
property dariage, naming Mortgagee as an additional insured, in such
amounts as worigagee reasonably may from time to time require.

(i) Insurance agzinst rent loss or abatement of rent, covering
payment of rent and lilie charges from the Mortgaged Property over
a term of not less than twelve (12) months, in an amount at least
equal to the aggregate aniaval amount payable from time to time
under the Note,

(iv) Flood insurance in an amount as fortgagee may reasonably
require if the Mortgaged Property is located in a Special Flood Hazard
Area (as defined in the National Flood insurance Act of 1968, as
amended) . :

Mortgagor shall deliver renewal certificates of all insurance required above, together with
written evidence of full payment of the annual premiums therefor at least niny (30) days
prior to the expiration of the existing insurance. Any such insurance may ke provided
under so-called "blanket" policies, so long as the amounts and coverages thereunder will,
in Mortgagee's sole judgment, provide protection equivalent to that provided under a single
policy meeting the requirements hereinabove.

(b) Notice. In case of any material damage or destruction of the
Mortgaged Property, or any part thereof, or any interest therein or right accruing thereto,
Mortgagor shall promptly give to Mortgagee written notice generally describing the nature
and extent of such damage or destruction which has resulted or which may result
therefrom. Mortgagee may appear in any such proceedings and negotiations and

Mortgagor shall promptly deliver to Mortgagee copies of all notices and pleadings in any -
such proceedings. Mortgagor will in good faith, file and prosecute all claims necessary for -

8-
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any award or payment resulting from such damage or destruction. All costs and expenses
incurred by Mortgagee in exercising its rights under this section shall constitute
indebtedness secured by this Mortgage. ‘

(c) Application of Insurance Proceeds. Upon occurrence of any loss
or damage to all or any portion of the Mortgaged Property resulting from fire, vandalism,
malicious mischief or any other casualty or physical harm (a "Casualty"), Mortgagee may
elect subject to the provisions set forth below to collect, retain and apply as a Loan
prepayment all proceeds (the "Proceeds") of any insurance policies collected or claimed

as a result of such Casualty after deduction of all expenses of collection and settlement, ..
including attzmey's and adjusters' fees and charges. Mortgagor hereby authorizes.

Mortgagee, at iMortgagee's option, to collect, adjust and compromise any losses under any

insurance with réspect to the Mortgaged Property which is kept, or caused to be kept, by
Mortgagor, and hzreby irrevocably appoints Mortgagee as its attorney-in-fact, coupled with -

an interest, for such nurposes. Any Proceeds remaining after payment in full of the Loan
and all other sums due‘Mortgagee hereunder shall be paid by Mortgagee to Mortgagor
without any allowance for interest thereon.

In the event Mortgagee elects to allow Mortgagor to restore or rebuild the Mortgaged
Property and such Proceeds wouid 1ot be sufficient to restore or rebuild the Mortgaged

Property, then Mortgagor shali deposit with Mortgagee cash, letters of credit, surety bonds -

or equivalent assurances of the availabiity of funds with which to pay for the restoration
or rebuilding of the Mortgaged Property. Such istters of credit, surety bonds or equivalent
assurances shall in all respects be in forri, ) substance, execution and sufficiency
acceptable to Mortgagee. Mortgagor shall promptly proceed with restoration of the
Mortgaged Property resulting from any such Casualty

5. Maintenance of Improvements.

(a) None of the Improvements shall be structurally or otherwise :

materially altered, removed or demolished, nor shall any fixtures o any portion of the
Collateral on, in or about the Premises be severed, removed, sold, mortgaged or otherwise

encumbered, without the prior written consent of Mortgagee in each case; except,
however, that Mortgagor shall have the right, without such consent, to remoxeand dispose

of, free from the lien of this Mortgage such Collateral as from time to time rday become
worn out or obsolete, provided that simultaneously with or prior to such remaovzl, such
Collateral shall be replaced with other new Coliateral of like kind and quality, and by such

removal, the Mortgagor shall be deemed to have subjected the replacement Collateral to -

the lien of this Mortgage. Any Improvements or any of the Collateral which are-demolished
or destroyed in whole or in part shall be replaced promptly by similar Improvements and
articles of personal property of comparable quality, condition and value as those

demolished or destroyed, thereupon becoming part of the Mortgaged Property free from

any other lien or security interest or encumbrance on or reservation of title to such

property. Mortgagor shall not permit, commit or suffer any waste, impairment:or
deterioration of the Mortgaged Property or any part thereof and shall keep and maintain

(or cause to be kept and maintained) the same in good repair aind condition. Mortgagor

7-
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shall make (or cause to be made) all necessary and proper repairs and replacements so
that all components of the Mortgaged Property will, at all times, be in good condition, fitand
proper for the respective purposesifor which they were erected or installed, other than for
matters of heaith and safety prior to the demolition thereof.

(b) Mortgagor hereby grants to Mortgagee and its agents the right in
their reasonable discretion, but Mortgagee shall have no obligation, to enter.upon the
Premises at any time for the purpose of inspecting and appraising the Mortgaged Property
and conducting tests and surveys:thereof. In the event that Mortgagor shall fail fully to
comply with any of the requirements of this Paragraph 5, without prejudice to any other
right or remesy that may be available to Mortgagee in such event, Mortgagee shall have
the right to fecover, as damages for such failure, an amount equivalent to the cost required
to restore the Morgaged Property to the condition hereby required.

(¢)-Mortgagor hereby covenants and agrees to comply with, and to

cause all occupants of @l or any portion of the Mortgaged Property to comply with, all

applicable zoning, buildirig, use and environmental restrictions and all laws, rules, statutes,

ordinances, regulations, crysts and requirements, including, without limitation,

environmental matters and notices, of violation of all governmental authorities having
jurisdiction over the Mortgaged Piorerty or the maintenance, use and operation thereof,
and all applicable restrictions, agreenients and requirements, whether or not of record
(collectively, "Laws"). Mortgagor will delivisr to Mortgagee within ten (10) days after receipt
thereof any additional permits or renewals, issued and approved or disapproved with
respect to the Mortgaged Property. Mortgagor hereby indemnifies Mortgagee and its
officers, directors, shareholders, employees, agernis and partners and their respective
heirs, successors and assigns (collectively, "Indempiiizd Parties”) and agrees to defend
and hold the Indemnified Parties harmless from and ag-irist any and all claims, demands,
loss, cost, damage, liability or expense incurred or suffe’ed'by the Indemnified Parties
arising from any failure of the Mortgaged Property to comply v.ith Laws, or from any failure
of Mortgagor to obtain, maintain or renew, or to have obtained, mzintained or renewed, any
permit or approval required with respect to the Mortgaged Picperty. The foregoing
indemnification and agreement shall survive the release of this Mortgage and the payment
or other satisfaction of the indebtedness secured hereby.

6. Hazardous Materials and Wetlands.

(a) Without limiting the generality of any provision herein or in any of
the Loan Documents, Mortgagor hereby represents and warrants to Mortgagee that neither

Mortgagor nor, to the best knowledge and belief of Mortgagor, any previous owner or user

of the Mortgaged Property or any adjacent properties, has used, generated, stored or
disposed of in violation of Environmental Law (as defined below) in, on, under, around or
above the Mortgaged Property, any Regulated Material (defined herein as flammable
explosives, radioactive materials, solid waste, hazardous substances, hazardous waste,
hazardous materials, asbestos containing materials, petroleum or any fraction thereof,
poliutants, irritants, contaminants, toxic substances, or any other materials respectively

defined as such in, or regulated by, any applicable Environmental Law), that, to the best.
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knowledge and belief of Mortgagor, or any of them, the Mortgaged Property is not currently
in violation of any Environmental Law (defined herein as any federal, state or local law,
regulation or ordinance, as €ach may be validly interpreted and applied by the appropriate
governmental entity, governing any Regulated Material for the.protection of human health,
safety or the environment, including but not limited to the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended by the Superfund
Amendments and Reauthorization Act of 1986 and the Emergency Planning and

Community Right-to-Know Act of 1986, the Resource Conservation and Recovery Act, the

Toxic Substances Control Act, the Clean Air Act, the Federal Water Pollution ControI'Act,
the Safe Drinking Water Act and the Qil Pollution Act of 1990, in each case as amended

and as effective at the date of this: Agreement), and that the Mortgaged Property does not-

contain orie or more facilities which are subject to reporting under Section 312 of the
federal Emergeniy Planning and Community Right-to-Know Act of 1986 and the federal
regulations proruljated thereunder, or contain an underground storage tank which
requires notification tider Section 9002 of the Solid Waste Disposal Act. Mortgagor shall
cause all tenants and 20 other persons present on or occupying the Mortgaged Property
("Tenants"), employees, agents, contractors and subcontractors of Mortgagor and Tenants,
to keep and maintain the Martgaged Property, including, without limitation, the soil and
ground water thereof, in compliarce with, and not cause or knowingly permit the Mortgaged
Property, including the soil and gruuviid water thereof, to be in violation of any federal, state
or local laws, ordinances or reguiaions relating to industrial hygiene or to the
environmental conditions thereon (incluciing but not limited to any Environmental Law).

Neither Mortgagor nor Tenants nor any emgioyees, agents, contractors and subcontractors -
of Mortgagor or Tenants or any other persors occupying or present on the Mortgaged -

Property shall (i) use, generate, manufacturz “store or dispose of-in violation - of
Environmental Law on, under or about the Mortgaged Property or transport to or from the
Mortgaged Property any Regulated Material, except as-such may be required to be used,
stored, or transported in connection with the permitted use; ot the Mortgaged. Property and
then only to the extent permitted by law after obtaining all necassary permits and licenses

therefor; or (ii} perform, cause to be performed or permit any fiii activities or other acts -
which would in any way destroy, eliminate, alter, obstruct, interfere with, or otherwise affect -

any Wetlands, as defined in 33 C.F.R. Section 328.3 and in any comparable state and

local law, statute, ordinances, rule or regulation ("Wetlands"), in violation 5f any federal, .

state or local laws, statutes, ordinances, rules or regulations pertaining to-such Wetlands
("Wetlands Law").

(b) Mortgagor shall immediately advise Mortgageein writing of. (i) .

any notices (whether such notices are received from the Environmental Protection Agency,
or any other federal, state or local governmental agency or regional office thereof) of
violation or potential violation which are received by Mortgagor of any applicable federal,
state or local laws, ordinances, or regulations relating to any Environmental Law or any
Wetlands Law; (ii) any and all enforcement, cleanup, removal or other governmental or
regulatory actions instituted, completed or threatened pursuant to any Environmental Law
or Wetlands Law; (iii} all claims made or threatened by any third party against Mortgagor

57645
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or the Mortgaged Property relating to damage, contribution, cost recovery compensation, .. =
loss or injury resulting from any Environmental Law or Wetlands Law (the matters set forth .~
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in clauses (i), (ii) and (iii) above are hereinafter referred to as "Environmental or Wetlands
Claims"); and (iv) discovery by Mortgagor of any occurrence or condition on any real
property adjeining. or in the vicinity of the Mortgaged Property that could cause the
Mortgaged Property or any part thereof to be classified asin violation of any Environmental
Law or Wetlands Law or any regulation adopted in accordance therewith, or to be
otherwise subject to any restrictions on the ownership, occupancy, transferability or-use
of the Mortgaged Property under any Environmental Law or Wetlands Law.

(c) Mortgagee shall have the right but not the obligation to join and
participate in, as a party if it so elects, any legal proceedings or actions _initiated in
connection with any Environmental or Wetlands Claims, and to have its reasonable
attormeys' aric consultants’ fees in connection therewith paid by Mortgagor upon demand.

(d) Mortgagor shall be solely responsible for, and each hereby jointly \'2*
and severally indemifies and agrees to defend and hold harmless Mortgagee, its Yo
directors, officers, empioyees, agents, successors and assigns and any other person or [t
entity claiming by, througn, or under Mortgagee, from and against, any loss, damage, cost, \é%
expense or liability directly crirdirectly arising out of or attributable to the use, generation, =5
storage, release, threatened release, discharge, disposal, or presence (whether prior to or el

L b -

during the term of the loan secured by this Mortgage) of Regulated Materials on, under or
about the Mortgaged Property (whe'ner by Mortgagor or a predecessor in title or any
Tenants, employees, agents, contraciors or subcontractors of Mortgagor or any 3
predecessor in title or any third persons at a1y time occupying or present on the Mortgaged A
Property), including, without limitation: (i) all tore seeable consequential damages; (i) the o
cost of any required or necessary repair, cleanup or detoxification of the Mortgaged

Property, including the soil and ground water .irereof, and the preparation and
implementation of any closure, remedial or other rejuired plans; (iii) damage to any

Wetlands or natural resources; and (iv) all reasonable cists and expenses incurred by

Mortgagee in connection with clauses (i), (i}, and (iii), irciuding but not limited to

reasonable attorneys' and consultants' fees; provided, however, that nothing contained in

this paragraph shall be deemed to create or give any rights to any.person other than

Mortgagee and its successors and assigns, it being intended that there chall be no third -

party beneficiary of such provisions, or preclude Mortgagor from seekir.g inidemnification -

from, or otherwise proceeding against, any third party including, without finitation, any

tenant or predecessor entitled to the Mortgaged Property.

(e) Any costs or expenses reasonably incurred by Mortgagee for
which Mortgagor is responsible or for which Mortgagor has indemnified Mortgagee shall
be paid to Mortgagee on demand, and failing prompt reimbursement, shall earn interest
at the default rate of interest set forth in the Loan Documents (the "Default Rate"). ‘

() Mortgagor shall take any and all remedial action in response to
the presence of any Regulated Materials or Wetlands on, under, or about the Mortgaged
Property, required pursuant to any settlement agreement, .consent decree or other
governmental proceeding; furthermore, Mortgagor shall take such additional steps as.may -
be necessary to preserve the value of Mortgagee's security under the Loan Documents. ’
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(g) Upon Mortgagee's request, Mortgagor shall retain, at Mortgagor's
sole cost and expense, a licensed geologist, industrial hygienist or an environmental
consultant (referred to hereinafter as the "Consultant”) acceptable to Mortgagee to conduct
a baseline investigation of the Mortgaged Property for the presence of Regulated Materials

or Wetlands ("Environmental Audit’). The Environmental Audit shall be performed in a .

manner reasonably calculated to discover the presence of Regulated Materials
contamination or Wetlands; provided, however, such investigation shall be of a scope and
intensity no greater than a baseline investigation conducted in accordance with the general

standards of persons providing such services taking into consideration the known uses of
the Mortgaczd Property and property in the vicinity of the Mortgaged Property and any -

factors unique to the Mortgaged Property. The Consultant shall concurrently deliver the
results of its investigation in writing directly to Mortgagor and Mortgagee. Such results shall
be kept confidential by both Mortgagor and Mortgagee unless legaily compelled or required
to disclose such recuitz or disclosure is reasonably required in order to pursue rights or
remedies provided herziri or at law.

(h) If Morigagor fails to pay for or obtain an Environmental Audit as
provided for herein, Mortgagee nray, but shall not be obligated to, obtain the Environmental
Audit, whereupon Mortgagor shailimmediately reimburse Mortgagee all its costs and
expenses in so doing, together with iiterest on such sums at the Default Rate.

(i) Mortgagor covenans to reasonably cooperate with the Consultant
and to allow entry and reasonable access to ail portions of the Mortgaged Property for the
purpose of Consultant's investigation. Mortgago: covenants to comply, at its sole cost and

expense, with all recommendations contained in thz Environmental Audit reasonably

required to bring the Mortgaged Property into complianze with all Environmental Laws and
Wetlands Laws, including any recommendation for additicnai testing and studies to detect
the quantity and types of Regulated Materials or Wetlands piezent, if Mortgagee requires
the implementation of the same.

7. Mortgage Tax. If at any time any governmenial authority, whether

federal, state or municipal, or any agency or subdivision of any of them, shall require
Internal Revenue or other documentary stamps on the Note, this Mortgage or any ‘of the
other Loan Documents, or upon the passage of any law of the State of lllinois deducting
from the value of land for the purposes of real estate taxation the amount eiany lien
thereon, or changing in any way the laws for the taxation of mortgages or debts secured
by mortgages for federal, state or local purposes, or the manner of the collection of any
such taxes so as to impose, in any such event, a tax (other than an income tax) upon or
otherwise to substantially and adversely affect the value of this Mortgage, then all
indebtedness secured hereby shall become due and payable at the election of Mortgagee
thirty (30) days after the mailing of notice of such election to Mortgagor; provided, however,
this Mortgage, the Note and the -other Loan Documents shall be and remain in effect if
Mortgagor lawfully may pay, and does in fact pay, when payable, for such stamps and

taxes, including interest and penalties thereon, to or for Mortgagee. Mortgagor further.

agrees to deliver to Mortgagee, at any time, upon demand, such evidence as may bei

TR
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required by any government agency having jurisdiction in order to determine whether the
obligation secured hereby is subject to or exempt from any such tax.

8. Indemnification for Costs. Mortgagor hereby indemnifies
Mortgagee and agrees to defend and hold Mortgagee harmless from and against all costs,

liabilities and expenses, including but not limited to attorneys' fees and expenses to the
fullest extent not then-prohibited by applicable law, and costs of any Environmental Audit, .
title search, continuation of abstract and preparation of survey, incurred by reason of any’
action, suit, proceeding, hearing, motion or application before any court or administrative;
body, including an action to foreclose or to collect any indebtedness or obligation secured
hereby, or incurred in connection with any extra-judicial collection procedure, in-andto.

which Morgagee may be or become a party by reason hereof, including, without limitation,

any Taking, baikruptcy, probate and administration proceedings, as well as any other

proceeding wherzin proof of claims required to be filed by law or in which it becomes

necessary to defena ur uphold the terms of and the lien created by this Mortgage.
9.-3aking.

(a) In the event all or any part of the Mortgaged Property shall be
damaged or taken as a result of a Teking, either temporarily or permanently, Mortgagor
shall assign, transfer and set over uno Mortgagee the Taking Proceeds or any claim for
damages for any of the Premises taken'or damaged under the power of eminent domain,
and agrees that in the event the whole or anyipart of the Premises is taken by.eminent
domain proceedings, then all sums awarded @s damages for the Taking shall be applied
in reduction of the indebtedness secured by this Mortgage, but without imposition of the
prepayment premium to such application. Any an =l costs and expenses, including,
without limitation, reasonable attorneys' fees and exvrrses to the fullest extent not then

prohibited by applicable law, incurred by Mortgagee by reason of any condemnation,

threatened condemnation or proceedings thereunder snzi'-be secured heréby and

Mortgagor shall reimburse Mortgagee therefor immediately, or Mivitgagee shall have the
right, at its option, to deduct such costs and expenses from any Tzking Proceeds padto - -
Mortgagee hereunder. In the event that the Premises is wholly cof:emned, Mortgagee-

shall receive from Mortgagor and/or from the Taking Proceeds paymen:. of the. entire
amount of the indebtedness secured by this Mortgage.

(b) Subject to paragraph (a) of this Section, Mortgagor will
immediately notify Mortgagee of the actual or threatened commencement of any Taking
proceedings affecting all or any part of the Premises, including any easement therein or
appurtenance thereof, including severance and consequential damage and change in

grade of streets, and will deliver to Mortgagee copies of any and all papers served in

connection with any such proceedings. Mortgagor further covenants and agrees to make,
execute and deliver to Mortgagee, from time to time upon request, free, clear and

discharged of any encumbrances of any kind whatsoever, any and all further assignments -
or other instruments deemed necessary by Mortgagee for the purpose of validly and
sufficiently assigning the Taking Proceeds and all other awards and compensation:

heretofore and hereafter to be made to Mortgagor, including the assignment of any award
-12-
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from the United States Government at any time after the allowance of the claim therefor,
the ascertainment of the amount thereof and the issuance of the warrant for payment
thereof, for any Taking, either permanent or temporary, under any such proceedings. In
the event of a Taking, Mortgagee: shall not be limited to the rate of interest paid on the
award by the condemning authority but shall be entitled to receive out of the Taking
Proceeds interest on the entire unpaid principal sum under the Note and the other Loan
Documents at the applicable rate(s) provided therein. Mortgagor hereby assigns to
Mortgagee so much of the balance of the Taking Proceeds payable by the condemning
authority as is required to pay such interest.

(c}) Subject to paragraph (a) of this Section, Mortgagor hereby
irevocably atuthorizes and appoints Mortgagee its attorney-in-fact, coupled with an interest,
to collect and receive any such Taking Proceeds from the authorities making the same, to
appear in any precezding therefor, to give receipts and acquittances therefor, and to apply
the same to paymerni on -account of the indebtedness secured hereby whether then
matured or not. Mortgagor shall execute and deliver to Mortgagee on demand such
assignments and other-instriments as Mortgagee may require for such purposes.

10. Estoppel Certificate. Within ten (10) days after request by

Mortgagee, Mortgagor shall furnisii to Mortgagee a written statement, duly acknowledged, .

of the aggregate amount of indebtedness secured by this Mortgage, confirming (to the
extent true) that no right of offset exists under the Loan Documents or otherwise, and
stating either that no defenses exist against the indebtedness secured hereby, or, if such
defenses are alleged to exist, the nature thiereof, and any other information which
Mortgagee may reasonably request.

11. Title Warranty; Title Evidence:.~Mortgagor hereby confirms the
warranties and representations as to title to the Mortgage« Pronerty made in the granting
clause of this Mortgage, and agrees to pay the costs or 4t insurance or other title
evidence satisfactory to Mortgagee showing title to the Mortgager Pioperty to be as herein

warranted. In the event of any subsequent change in title to the Marigaged Property, other .
than a change expressly permitted by the Loan Documents, Mortgagor aarees to pay the :

cost of (i) an extension or endorsement to such title evidence showing such hange in title,
and (i) changing any and all insurance and other records in-connection witi1 #he servicing
of the loan secured hereby made necessary by such change in title. :

12. Mortgagee's Reliance. Mortgagee, in advancing any payment
relating to taxes, assessments and other governmental or municipal charges, fines,
impositions or liens asserted against the Mortgaged Property, shall have the right.to do so
according to any bill, statement or estimate procured from the appropriate-public office
without inquiry into the accuracy or validity thereof. Mortgagee shall have the right to make
any such payment whenever Mortgagee, in its sole discretion, shall deem such payment
to be necessary or desirable to:protect the security intended to be created by this
Mortgage. In connection with any such advance, Mortgagee, at its option, shall have the
right to and is hereby authorized to obtain, at Mortgagor's sole cost and expense; a date:
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down or continuation endorsement to the loan policy of title insurance insuring this
Mortgage prepared by a title insurance company of Mortgagee's choice.

13. Default. Each of the following events shall be deemed to be an
“Event of Default" hereunder:

(a) Mortgagor shall fail to make payment of any sum of money
due and payable under this Mortgage within fourteen (14) days after the date
such payment is due as herein provided, or of the indebtedness evidenced
by the Note, or any sum of money due and payable under any of the other
Loan Documents on the date when the same is due and payable or within
any agplicable grace period; or

(b} Mortgagor shall file a voluntary petition in bankruptcy or
under any bar«ruptcy act or similar law, state or federal, whether now or
hereafter existing, or make an assignment for the benefit of creditors or file
an answer admiting insolvency or inability to pay its or their debts generally
as they become due,-v''shall fail to obtain a vacation or stay of any such
proceedings which are involuntary within sixty (60} days after the institution
of such proceedings, as herzinafter provided; or

20007 649

(c) Any plan of ligudation or reorganization is filed by or on
behalf of Mortgagor-or either in any 3ankruptcy, insolvency or other judicial
proceeding, or a trustee or.a receiver siall be appointed for the Mortgaged
Property in any involuntary proceeding and su'ch trustee or receiver shall not
be discharged or such jurisdiction relinquisher, vacated or stayed on appeal
or otherwise within sixty (60) days after the aprzintment thereof; or

(d) Failure of Mortgagor to commence, ditgently pursue and/or
complete actions as and when provided in Paragraphs 2, 5-or 6 above; or

(e) Any sale or transfer of the Mortgaged Property in violation
of Paragraph 18 of this Mortgage; or

(f) The occurrence of an involuntary transfer under subsection
26(d) of this Mortgage; or

(g9) Any violation of the representations and warranties, or the
filing of formal charges or commencement of proceedings as contempiated
by Paragraph 33 of this Mortgage; or

,
b .

L

WY T
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(n) Default shall be made in the due observance or
performance of any of the other covenants, agreements or conditions
required to be kept, performed or observed by Mortgagor under this
Mortgage, and-such default is not cured within thirty (30) days after written
notice thereof has been delivered to Mortgagor by Mortgagee; provided,

-14-

Open-End Mertgage and Security Agreement
Charter Cne Bank — Development By RC
735132_3 (08/08/02) . - ‘




UNOFFICIAL COPY

however if such default cannot reasonably be cured within the thirty (30)-day
period, and Mortgagor promptly commences such cure within the thirty (30)-
day period, then within such additional period during which Mortgagor
diligently pursues and prosecutes such cure to completion and so long as the
value of the Mortgaged Property is not impaired: or

() Default shall be made in the due observance or
performance of any of the covenants, agreements or conditions required to o
be kept, performed or observed by Mortgagor or any other party under the e
Note, or any of the other Loan Documents, and such default is not cured &
within.the applicable grace period, if any, expressly provided for therein;

gy

then and upcn-any such Event of Default, the entire amount of the indebtedness hereby
secured, shall, at th2 option of Mortgagee, become immediately due and payable, without
execution or other pracess and without further notice or demand, all of which are hergby.
expressly waived. Upen and after any such Event of Default, the indebtedness hereby U
secured shall, at the opion of Mortgagee, bear interest at the Default Interest Rate (as. g
defined in the Note), payabls on demand. Acceleration of maturity, once claimed Pw
-p
&
Y,

hereunder by Mortgagee, may, ai the option of Mortgagee, be rescinded by written
acknowledgment to that effect by Mortgagee, but the tender and acceptance of partial-
payments alone shall not in any way affect or rescind such acceleration of maturity, nor
extend or affect the grace period, if any.

14. Additional Rights upcn Default. Without limiting the generality of
the foregoing, Mortgagee shall have the following zdditional rlghts during the contlnuance
of any Event of Default:

(a) Mortgagee shall have the immed ate right to collect, as the same
becomes due, any and all unearned insurance premiurie-or refunds of insurance
premiums, due or to become due, and all proceeds and other beriefis to be received under
insurance policies of every nature affecting or covering the Mortgaged Property, any and .
all refunds of taxes, assessments and other charges heretofore or hercafter paid on orwith -
respect to the Mortgaged Property, together with ali rents and profits ‘of fhe Mortgaged
Property, all of which having been hereby assigned to Mortgagee. |n additior. Mortgagee
shall have the right, but shall not be obligated, without notice or demanrd, to-enter '
immediately upon and take possession of the Mortgaged Property, together with- all
documents, books, records, papers and accounts of Mortgagor relating to the Mortgaged
Property or any portion thereof without further consent or assignment by Mortgagor and
shall have the right to cause to be conducted environmental investigations and analyses,
to operate, manage, lease and control the Mortgaged Property and conduct the business
thereof, if any, either personally or by its agents, and terminate any management
agreements, contracts, agents or managers responsible for the management of the
Mortgaged Property, and with full power to use such measures, legal or equutable as
Mortgagee may deem proper or necessary to enforce the payment or security of the rents,
issues and profits of the Mortgaged Property.
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(b) Mortgagor hereby grants full power and authority to Mortgagee as
follows: to exercise each and every one of the rights, privileges and powers herein granted
at any and all times hereafter, without notice to Mortgagor; to make all alterations,
additions, improvements, renovations, replacements and repairs as Mortgagee may deem
proper; to demolish any part or all of the Improvements which, in the judgment of
Mortgagee, may be in unsafe condition and dangerous to life or property; to remodel any
or all of the Improvements so as to make the same available in whole or in part for.
business, commercial, retail, multiple dwelling or other purposes; to lease the Mortgag:e‘d;.. .
Property, or any part thereof to Mortgagor or any other person or persons, on such terms* [ g
and for such periods of time as Mortgagee may deem proper, and the provisions of any’ ‘9
lease made by Mortgagee pursuant hereto shall be valid-and binding upon Mortgagor, =
notwithstandirig the fact that Mortgagee's right of possession may terminate or this C
Mortgage may ue satisfied of record prior to the expiration of the term of such lease; and
to collect and reccive all of the rents, issues, profits and all other amounts past due or to _
become due to Mongagor and to: apply the same in such order of priority as Mortgagee gn)

45

(g

may determine to all necressary charges and expenses in connection with the ,Mortgagféd : e
Property, or for interest, principal, whether matured or not, taxes, water charges and %‘2
assessments, insurance premiums and any advances made by Mortgagee for &2
improvements, alterations or repaiis for the account of Mortgagor or on account of the ga
indebtedness hereby secured. Neittier the taking of possession, nor the collection of rents Ny

by Mortgagee as described above snailbe construed to be an affirmation of any lease of
the Mortgaged Property or any part thereof, and Mortgagee or any other purchaser at any
foreclosure sale shall have the right to exeicisz the right to terminate any such lease as
though such taking of possession and coliection of rents had not occurred, subject,
however, to the terms of any subordination, nondisturbance and attornment agreement
which may be in effect from time to time with respact to any part of the Mortgaged

Property.

(c) Without limiting the foregoing, Mongagor hereby irrevocably
appoints Mortgagee its attorney-in-fact, coupled with an interest, upon an Event of Default,
to institute summary proceedings against any lessee of the Mortgaged Propérty who fails
to comply with the provisions of his or its lease. ' If Mortgagor is occupyira all or any part :
of the Mortgaged Property upon an Event of Default, it is hereby agreed that Mortgagor will oy
either (i) immediately surrender possession of the Mortgaged Property to Msityagee and
vacate the Mortgaged Property so occupied by Mortgagor, or (i) pay a reasoratle rental,
determined by Mortgagee, for the use thereof, monthly in advance, to Mortgage=; and, in
default of so doing, may be dispossessed by summary proceedings or otherwise.

N R N WO

(d) To the extent permitted by law, Mortgagee is hereby authorized
and empowered to sell or cause the Mortgaged Property to be sold at public or private
auction, and to convey same by execution and delivery to the purchaser at such sale a
good and sufficient deed of conveyance, to retain out of the proceeds of such sale the
amounts due under the terms of this Mortgage and the other Loan Documents, the costs
and charges of such sale and attorneys' fees and expenses, all to the fullest extent not
prohibited by applicable law, amounts due to any other person asserting a lien or otherwise
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claiming an interest in the Mortgaged Property and to deliver the surplus moneys, if any,
to Mortgagor.

(e) To the extent permitted by law, Mortgagee shall be entitled to the
appointment of a receiver of the Mortgaged Property as a matter of right and without
notice, which is hereby expressly waived, with power to collect the rents, issues and profits
of the Mortgaged Property, due and to become due without regard to the value of the
Mortgaged Property and regardless of whether Mortgagee has an adequate remedy at law.
Mortgagor, for itself and its successors and assigns, hereby waives any and all defenses
to the application for a receiver as set forth above and hereby specifically consents to such

Mortgagee of any other right, remedy or privilege it may now have, or may hereafter obtain, -

to have a receiver appointed. From such rents, issues and profits collected by the receiver
or by Mortgageeprivrto a foreclosure sale, there shall be deducted the cost of collection ‘
thereof, including, withsut limitation, real estate commissions, if any, for new leases, if any,
receiver's fees, attorn¢y's fees and expenses to the fullest extent not prohibited"*by
applicable law, and any ccurt costs; the remainder shall be applied against the
indebtedness hereby secured g

? :

() Mortgagee shall have the right to bring foreclosure proceedings |

hereunder and whether or not any orcer or decree shall have been entered therein and to
the fullest extent not prohibited by applicable law, a reasonable sum shall be allowed for
Mortgagees' attorneys' fees and expenses in such proceeding. There shall be included in
any judgment or decree foreclosing this Mortgage: and be paid out of any rents, issues and:
profits or out of the proceeds of any sale madé in.pursuance of any such judgment or
decree: (i) all costs and expenses of such suit or suiis; advertising, sale and conveyance,
including attorneys' fees and expenses to the fullesi xient not prohibited by applicable
law, costs of documentary evidence and costs of any abst/acy, examination of title and title
insurance; (ii) all moneys advanced by Mortgagee, if any, for ary purpose authorized in this
Mortgage with interest as herein provided; (iii) all accrued interast remaining unpaid on the
indebtedness hereby secured; and (iv) the principal balance of ire indebtedness hereby
secured. The surplus proceeds, if any, shall be paid to Mortgager.or as the court may-
direct.

45. Waiver. Mortgagor shall not, and anyone claiming-through or
under Mortgagor shall not, set up, claim or seek to take advantage of any appiaisement,.
valuation, stay, extension or redemption laws now or hereafter in force, in order to prevent
or hinder the enforcement or foreclosure of this Mortgage, or the final and absolute sale:
of the Mortgaged Property, or the final and absolute placing into possession thereof,
immediately after such sale, of the purchaser or purchasers thereof, and Mortgagor, for.
itself and all who may claim through or under 1, waive, if and to the fullest extent not

prohibited by applicable law, all benefits and protections under such appraisement,
valuation, stay, extension and redemption laws.

16. Marshalling of Assets. Mortgagor ;bié}éby waives for itself and, to
the fullest extent not prohibited by applicable law, for an}( stibsequent lienor, -any right to
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apply for an order, decree, judgment, or ruling requiring or providing for a marshalling of
assets which would require Mortgagee to proceed against certain of the Mortgaged
Property before proceeding against any of the other Mortgaged Property. Mortgagee shall
have the right to proceed, in its sole discretion, against the Mortgaged Property in such
order and in such portions as Mortgagee may determine, without regard to the adequacy
of value or other liens on any such Mortgaged Property. No such action shall in any way
be considered as a waiver of any of the rights, benefits, liens or security interests created
hereby or by any of the Loan Documents.

17. Subrogation. If the indebtedness hereby secured or any part

thereof, including any amounts advanced by Morigagee, are used directly or indirectly to

pay off, disciierge or satisfy, in whole or in part, any prior lien or encumbrance upon the
Mortgaged Property or any part thereof, then Mortgagee shall be subrogated to such other

liens or encumbranzes and to any additional security held by the holder thereof and shall:

have the benefit ai the priority of all of the same, whether or not any such lien,

encumbrance or addiucnal security is canceled of record upon such payment.or:
advancement or otherwise, and in addition to the security afforded by this Mortgage and-

the other Loan Documents.

18. Sale or Transfer. Mortgagor, without the prior written consent of
Mortgagee, shall not create, effect, cansent to, attempt, contract for, agree to make, suffer
or permit any conveyance, sale, assiyjnments, transfer, lien, pledge, encumbrance,
mortgage, security interest or alienation cr al: or any portion of, or any interest in, the
Mortgaged Property or the Mortgagor, whetlie effected directly, indirectly, voluntarily,
involuntarily, by operation of law or otherwise. (f zpv of the foregoing shall occur without
Mortgagee's prior written consent, then the same snzil Conclusively be deemed to increase
the risk to Mortgagee and immediately constitute an Fvent of Default hereunder.

19. Mortgagee's Cost of Collection or Feiformance. If any action or
proceeding is commenced by or against Mortgagee, incluainig, without limitation,
condemnation proceedings, proceedings involving the foreclosurz of this Mortgage or of
any other liens or encumbrances, the enforcement or interpretation ¢! contracts, leases or
other documents relating to the ‘Mortgaged Property, or any other proceading of any
nature, legal or otherwise, affecting the Mortgage Property or any part theieJf, or the title
thereto, or the validity or priority of the lien of this Mortgage, Mortgagee shall nave the right
to appear, defend, prosecute, retain counsel, and take such action as Mortgagee shall
determine. In addition, upon an Event of Default hereunder, Mortgagee is authorized, but
not obligated, to discharge Mortgagor's obligations hereunder. Mortgagor shall’ pay to
Mortgagee, promptly upon demand, all costs, including, without limitation, "late charges”
payable under the Note, out-of-pocket expenses and attorneys' fees and expenses, to the
fullest extent not prohibited by applicable law, and the costs of any environmental
examination and analysis, title examination, supplemental examination of title or title
insurance, that may be incurred by Mortgagee in connection with any proceedings affecting
the Mortgaged Property, or any part thereof, to cause the enforcement of the covenants
or agreements of Mortgagor contained herein or in the any of othér-Loan Documents, or
with or without the institution of an action or proceeding, or that may otherwise be incurred
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by Mortgagee in the performance of any other action by Mortgagee authorized by this
Mortgage. All such costs, expenses and attorneys' fees and expenses, and any other
moneys advanced by Mortgagee to protect the Mortgaged Property shall, to the fullest

extent not prohibited by applicable law, bear interest from the date of payment thereof at

the Default Rate until repaid by Mortgagor, and shall be repaid by Mortgagor to Mortgagee

immediately upon demand. Mortgagor hereby agrees that if a defauit is made in the

payment of the indebtedness secured hereby when due, pursuant to the terms hereof,

even if the indebtedness secured hereby shall not have been declared due and payable’
upon any Event of Default, Mortgagee shall be entitled to receive-interest thereon.at the
Default Rate, to be computed from the due date through actual receipt and collectlon of:
the amount-then in default. The preceding sentence shall not be construed as.an:
agreement i privilege to extend the time for performance of any obligation under, the:
Mortgage or ary »f the other Loan Documents, nor as a waiver of any other right gr remedy..l.

accruing to Mort; dayee by reason of any such default.

20 Partial Release. Mortgagee, without notice, and without regard
to any consideration paid therefor, and notwithstanding the existence at the time of any_
inferior liens thereon, shall Xi2ve the right to release (a) any part of the security for.the
indebtedness secured hereby, including, without limitation, the interest under this Mortgage_‘

2‘09’6'?@455?*‘? B

in and to any of the-Mortgaged Froperty, or (b) any person liable for any indebtedness

secured hereby, without affecting the oriority of any part of the security and the obligations-
of any person not expressly released, zind shall have the right to agree with any party

remaining liable for such indebtedness or having any interest therein to extend the time for

payment of any part or all of the indebtedness se.cured hereby. Such agreement shall not

in any way release or impair the lien hereof, but'skall extend the lien hereof as against all.

parties having any interest in such security.

21. Non-Waiver. In the event Mortgagee (a) releases, as aforesaid,

any part of such security or any person liable for any indetdness secured hereby; (b)
grants an extension of time for any payments of the indebted:iess secured hereby; (c)
takes other or additional security for the payment thereof; (d) accepts partial payments or
(e) otherwise exercises or waives or fails to exercise any right granied herein or in any of
the other Loan Documents, no such act or omission shall constitute a weiver of any default,
or extend or affect the grace period, if any, release Mortgagor, subsequeri cwners of the

Mortgaged Property or any part thereof, or makers or guarantors of the NHote, this
Mortgage, or any of the other Loan Documents, or preclude Mortgagee from exeicising any -
right, power or privilege herein granted or intended to be granted for any Event of Default.

22. No Merger of Estates. There shall be no merger of the. lien,
security interest or other estate or interest created by this Mortgage with the fee-estate in
the Mortgaged Property by reason that any such interest created by this Mortgage may be-

held, directly or indirectly, by or for the account of any person who shall own the fee estate

or any other interest in the Mortgaged Property. No such merger shall occur unless and -

until all persons at the time having such concurrent interests shall join in a written
instrument effecting such merger, and such instrument shall be duly recorded.
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23. Further Assurances. Upon request of Mortgagee, Mortgagor
shall execute, acknowledge and deliver to Mortgagee, in form satisfactory to Mortgagee,
fi nancmg statements covering as Collateral any personal property owned by the Mortgagor,
which, in the sole opinion of Mortgagee, is essential to the operation of any of the
Mortgaged Property, and any supplemental mortgage, security agreement, financing
statement, assignment of leases, rents, income and profits from the Mortgaged Property,
affidavit, continuation statement or certification as Mortgagee may request in order to
protect, preserve, maintain, continue and extend the lien and security interest hereunder
or the priority hereof. Mortgagor hereby irrevocably appoints Mortgagee its attorney-in-fact,
coupled with an interest, and authorizes, directs and empowers such attorney, at its option,
to execute, 2cknowledge and deliver on behalf of Mortgagor, its successors and assigns,
any such gdocuments if Mortgagor shall fail so to do within five (5) days after request by

Mortgagee. Mriigagor shall pay to Mortgagee on demand all costs and expenses incurred -
by Mortgagee inccnnection with the preparation, execution, recording and flhng of any .

such documents.

24 Apnlication of Proceeds. All payments made by Mortgagor under "
the Note, this Mortgage or arv of the other Loan Documents and received by Mortgagee *

shall be applied by Mortgagee te the following items and in such order as Mortgagee may

determine in its sole discretion:” fa) advances by Mortgagee for payment of taxes,

assessments, insurance premiums an¢l other costs and expenses, as set forth in this
Mortgage, the Note or any of the other Lsan Documents; (b) any amounts which may be
overdue under the Note, this Mortgage or uny'of the other |.oan Documents; (¢) interest
on the indebtedness secured hereby; and (a)outstanding principal under the Note.

25. Mortgagee's Subordination F‘rgm At the option of Mortgagee,
this Mortgage shall become subject and subordinate, bt not with respect to the priority of

entitement to Proceeds of a Casualty or any Taking Procceds. to any and all leases of all
or any part of the Mortgaged Property, upon the execution by Mortgagee and recording of
a unilateral declaration to that effect at any time hereatfter, in tiie Ofiice of the Recorder of
the County in which Mortgaged Property is located.

26. UCC Security Agreement. This Mortgage is l'erebv deemed to
be as well a Security Agreement and creates a security interest in and tc thia Collateral
securing the indebtedness secured by this Mortgage. Without derogating any of the
provisions of this instrument, Mortgagor to the extent permitted by law hereby:

(a) grants to Mortgagee a security interest in and to all Collateral,
including without limitation the items referred to above and the tax and insurance escrow

payments and deposits made by Mortgagor pursuant to Section 2 hereof, together with all

additions, accessions and substitutions and all similar property hereafter acquired and
used or obtained for use on orin-connection with the Mortgaged Property. The proceeds
of the Coilateral are intended to be secured hereby; however, such intent shall never
constitute an expressed or implied consent on the part of Mortgagee to the sale of any or
all Collateral;
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(b) agrees that the security interest hereby granted shall secure the
payment of the indebtedness specifically described herein together with payment of any
future debt or. advancement owing by Mortgagor to Mortgagee with respect to the
Mortgaged Property;

(c) except as otherwise provided herein, agrees not to remove from
the Mortgaged Property, sell, convey, mortgage or grant a security interest in, or otherwise
dispose of or encumber, any of the Collateral or any of the Mortgagor's right, title.or interest.

therein, without first obtaining Mortgagee's written consent; Mortgagee shall have the right,

at its sole option, to require Mortgagor to apply the proceeds from the disposition of
Collateral in.reduction of the indebtedness secured hereby;

(d) agrees that if Mortgagor's rights in the Collateral are voluntarily or
involuntarily transre:red, whether by sale, creation of a security interest, attachment, levy,
garnishment or other judicial process, without the prior written consent of Mortgagee, such
transfer shall constatutr 2n Event of Default hereunder;

(e) agrees that upon or after the occurrence of any Event of Default, -
Mortgagee shall have all rights 2nd remedies contemplated hereunder, including, without
limitation, the right to take possession of the Collateral, and for this purpose Mortgagee
shall have the right to enter upon any »ramises on which any or all of the Collateral is
situated without being deemed guilty of ttespass and without liability for damages thereby .
occasioned, and take possession of and cperate the Collateral or remove it therefrom.
Mortgagee shall have the further right, as Mortgagee may determine, to repair; refurbish
or otherwise prepare the Collateral for sale, lease or other use or disposition, and to sell
at public or private sale or otherwise dispose of, leasz ¢r utilize the Collateral and any part |

thereof in any manner authorizedior permitted by law/ziid to apply the proceeds thereof .

toward payment of any costs and expenses incurred by Mortgagee including; to-the fullest
extent not prohibited by applicablelaw, attorneys' fees and expznses, and toward payment
of the indebtedness secured hereby, in such order and masinzr as Mortgagee may
determme To the fullest extent not prohlblted by appllcable lavy, Mortgagor expressly
remedies of a debtor or formalities prescribed by law relative to a sale o¢ dis pnsutton of the
Collateral or to exercise any other right or remedy existing after an Event-of f)efault To -
the extent any notice is required and cannot be waived, Mortgagor agrees (hat if:such -
notice is deposited for mailing, postage prepaid, certified or registered mail, to the. owner
of record of the Mortgaged Property, directed to the such owner at the last address actuafly
furnished to Mortgagee at least five (5) days before the time of sale or disposition, such. ;.
notice shall be deemed reasonable and shall fully satisfy any requirements for glwng of
such notice; -

(f) agrees, to the extent not prohibited by law and without I|m|t|ng any
rights and privileges herein granted to Mortgagee, that Mortgagee shall have the'fi '"_ht, to
dispose of any or all of the Collateral at the same time and place upon giving: th_'__ ame
notice, if any, provided for in this Mortgage and in the same manner as the nonjudlmai
foreclosure sale provided under the terms and conditions of this Mortgage;
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() agrees to preserve its existence, not to change its state of
organization, and not to change its name without providing Mortgagee 30 days prior notice;
and

(n) authorizes Mortgagee to file, in the jurisdiction where this
agreement will be given effect, financing statements covering the Collateral and the
proceeds of the Collateral. At the request of Mortgagee, Mortgagor will join Mortgagee in
executing one or more such financing statements pursuant to this Mortgage. To the extent
permitted by law, a carbon, photographic or other reproduction of this instrument or any
financing statement executed in accordance herewith shall be sufficient as a financing
statement.

27. Management. Mortgagee shall have the right to give or withhold

its prior consent to atiy contract or other arrangement for the management of all or any part

of the Martgaged Propzity. Mortgagee shall have the right, exercisable at its option upon
an Event of Default or-an event which, with the passage of time, the giving of notice, or
both, would constitute an Evzri of Default, to terminate the rights of any party engaged to
manage the Mortgaged Propert; and any and all other agreements or contracts relating .

to the operation or managemeiii of the Mortgaged Property, if, in Mortgagee's sole:

discretion, the management and/or oueration of the Mortgaged Property is unsatisfactory.

28. Notices. Any notice, demand, request or other communication
which any party hereto may be required or may c'esire to give hereunder shall be in writing
and shall be deemed to have been properly given (i) if hand delivered, or if sent by
telecopy, effective upon receipt, or (i) if delivered by-ovemight courier service, effective on
the day following delivery to such courier service oz (iii) if mailed by United States
registered or certified mail, postage prepaid, return receipt requested, effective two (2)
business days after deposit in the United States mails adarzesed as follows:

If to Mortgagor:

Development By Real Concord, Inc.
1811 West Summerdale

Chicago, lllinois 60640

Attn: Ben Boris Schwartz

If to Mortgagee:

Charter One Bank, N.A.

1215 Superior Avenue

Cleveland, OChio 44114

Attention: Commercial Loan Servicing Department
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or at such other address or to such other addressee as the party to be served with notice
may have furnished in writing to the party seeking or desiring to serve notice as a place for
the service of notice.

29. Loan Documents. The term "Loan Documents” as used herein
collectively refers to (a) the Note, (b) this Mortgage, (c) the Assignment, (d) all Uniform
Commercial Code Financing Statements naming Mortgagor, as debtor, in favor of
Mortgagee, as secured party, in connection with the Mortgaged Property, (e) an Indemnity
Agreement, (f) the Loan Commitment Letter, dated July 8, 2002 (the "Loan Commitment"),
and (g) any and all other documents and/or agreements evidencing, securing or relating
to the loan contemplated by the Loan Commitment.

30. Financial Reporting. As soon as available, (a) and in any event
not later than ninty (90) days after Mortgagor's fiscal year end, Mortgagor shall deliver to
Mortgagee its anntai Federal Income Tax Returns (or the application for the extension

thereof and the retum isclf promptly after filing), financial statements, certified rent roll for.

the Mortgaged Property, and annual operating statement for the Mortgaged Property for
such fiscal year, and (b) ant’in any event not later than ninety (90) days after each
guarantor’s fiscal year end, Mortyagor shall deliver to Mortgagee each guarantor's financial
statement and Federal Income Tax ieturns (or the application for the extension thereof
and the return itself promptly after tiing) for such fiscal year.

31. Waiver of Right ci Redemption. Mortgagor acknowledges and
represents and warrants that the Mortgaged ~ioperty does not include “agricultural real
estate” or “residential real estate” as those terms zre defined in 735 ILCS 5/15-1201 and
5/15-1219. Pursuant to 735 ILCS 5/15-1601(b), Murtgagor waives any and all rights of
redemption from sale under any order of foreclosure of this Mortgage, or other rights of
redemption which may run to Mortgagor or any other Ow:ier of Redemption, as that term
is defined in 735 ILCS 5/15-1212. Mortgagor waives all rights of reinstatement under 735
ILCS 5/15-1602 to the fullest extent permitted by law.

32. Advances. (a) This Mortgage shall secure the indebtedness of
Mortgagor to Mortgagee that is evidenced, permitted or secured by the Loan Documents,

including future advances made by Mortgagee to the Mortgagor. All-of such indebtedness,
including future advances, shall be a lien from the time that this Mortgage is«&corded with

the Recorder of the County in which the Mortgaged Property is located as proviaed in 735
ILCS 5/15-1302(b).

(b) The maximum amount of indebtedness secured by this Mortgage
shall not exceed three (3) times the Loan Amount.

(c) In addition to the loan advances referred to in subsection (a)
above, Mortgagee shall have the right, but not the obligation, to make protective advances
with respect to the Mortgaged Property for the payment of taxes, assessments, insurance
premiums, repairs, maintenance and other costs incurred in the protection of the
Mortgaged Property, and such protective advances, together with interest thereon at the
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Default Rate from the date of each such advance until it is repaid in full, shall be secured
by this Mortgage with priority running from the time of the recording of this Mortgage with
the Recorder of the County in which the Mortgaged Property is located pursuant to 735
ILCS 5/15-1302(b)(5).

33. Survival and _Conflicts. The execution and delivery of this
Mortgage and the other Loan Documents shall in no way merge or extinguish the Loan
Commitment or the terms and conditions set forth therein, which shall survive the closing
of the loan and delivery of this Mortgage. In the event of any inconsistency or conflict
between any provisions of the Loan Commitment and the other Loan Documents, the
provisions of the other Loan Documents shall prevail and apply.

34 Anti-Forfeiture. Mortgagor hereby further expressly represents
and warrants to Morioagee that to the best of Mortgagor's knowledge there has not been
committed by Mortgage: or any other person involved with the Mortgaged Property or the
Mortgagor any act or cimission affording the federal government or any state or local
government the right ana/or remedy of forfeiture as against the Mortgaged Property or any
part thereof or any monies pair! in performance of its obligations under the Note or under
any of the other Loan Documens, and Mortgagor hereby covenants and agrees not to
commit, permit or suffer to exist ariy act or omission affording such right and/or remedy of
forfeiture. In furtherance thereof, Morigegor hereby indemnifies Mortgagee and agrees to
defend and hold Mortgagee harmiess from and against any loss, damage or other injury,
including without limitation, attorneys' fe¢s and expenses, to the fullest extent not
prohibited by applicable law, and all other cosis and expenses incurred by Mortgagee in
preserving its lien, security interest.and other righ’s and interests in the Mortgaged Property
and any additional collateral under any of the Loan Dozuments in any proceeding or other
governmental action asserting forfeiture thereof, by resson of, or in any manner resulting
from, the breach of the covenants and agreements or the warranties and representations
set forth in the preceding sentence. Without limiting the gerierality of the foregoing, the
filing of formal charges or the commencement of procecuings against Mortgagor,
Mortgagee, any guarantor, any additional collateral under any o7 ine’Loan Documents or
all or any part of the Morigaged Property under any federal or state [aw in respect of which
forfeiture of the Mortgaged Property or any part thereof or of any monies paid in
performance of Mortgagor's obligations under the Loan Documents is a_puiential result
shall. at the election of the Mortgagee in its absolute discretion, constitute zn Event of

Default hereunder without notice or opportunity to cure.

35 Miscellaneous. The Mortgaged Property is located in the State
of lllinois, and this Mortgage and the rights and indebtedness secured hereby shall, without
regard to the place of contract or payment, be construed and enforced according to the
laws of lllinois. Nothing herein contained nor any transaction related hereto shall be
construed or so operate as to require Mortgagor to do any act contrary.to law, and if any
clauses or provisions herein contained operate or would prospectively operate to invalidate
this Mortgage, in whole or in part, or any of the Mortgagor's obligations hereunder, such
clauses and provisions only shall be held void and of no force or effect as though not
herein contained, and the remainder of this Mortgage shall remain operative and in full
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force and effect. All of the obligations, rights and covenants herein contained shall run with
the land, and shall bind and inure to the benefit of Mortgagor, its successors and permitted
assigns, and.Mortgagee and any subsequent holder of the Note. Whenever used, the
singular number shall include the plural and the plural numbers shall include the singular,
and the use of any gender shall include all genders, all as the context may reasonably
require.

If any provisien of this Mortgage is inconsistent with any applicable. -
provision of the lllinois Mortgage Foreclosure Law, 735 ILCS 5/15-101, et seq. (the “Act”),
the provisions of the Act shall take precedence over the provisions of this Mortgage, but - -
the Act shall-not invalidate or render unenforceable any other provision of this Mortgage
that can be Jairly construed in a manner consistent with the Act.  Without in-any way
limiting any of #he Mortgagee’s rights, remedies, powers and authorities provided in this
Mortgage or othanvise, and in addition to all of such rights, remedies, powers and
authorities, Mortgagee shall also have all rights, remedies, powers and authorities-.
permitted to the holder 0f'a mortgage under the Act, as the same may be amended from -
time to time. If any piovision of this Mortgage shall grant to Mortgagee any rights,
remedies, powers or authoritice’tpon default of the Mortgagor which are more limited than
what would be vested in Mortgagee under the Act in the absence of said provision,
Mortgagee shall have such righis; remedies, powers and authorities that would be
otherwise vested in it under.the Act. Without limitation, all expenses (including reasonable
attorneys’ fees and costs) incurred by Wiortgagee to the extent reimbursable under 735
ILCS 5/15-1510 and 5/15-1512, or any other provision of the Act, whether incurred-before
or after any judgment of foreclosure, shall be added to the indebtedriess secured by this
Mortgage and included.in the judgment of foreclosure.

00967649
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: MORTGAGOR HEREBY, AMD MORTGAGEE. BY. TS
ACCEPTANCE HEREOF, EACH WAIVES THE RIGHT OF A UURY TRIAL IN-EACH.AND -
EVERY ACTION ON THIS MORTGAGE OR ANY OF THE C/*{ER LOAN DOCUMENTS; :
IT BEING ACKNOWLEDGED AND AGREED THAT ANY ISSUEZS OF FACT.IN ANY
SUCH ACTION ARE MORE APPROPRIATELY DETERMINED RY THE COURTS;
FURTHER, MORTGAGOR HEREBY CONSENTS AND SUBJECTS ITSELF TO-THE .
JURISDICTION OF COURTS OF THE STATE OF ILLINOIS AND; WITHOUT LIMITING
THE GENERALITY OF THE FOREGOING, TO THE VENUE OF SUCH COLRTS IN THE
COUNTY IN WHICH THE MORTGAGED PROPERTY IS LOCATED.

PROVIDED, THAT THE CONDITION OF THIS MORTGAGE (S
SUCH that if Mortgagor shall pay all of the indebtedness secured hereby, then thereupon .
this Mortgage shall be released of record by Mortgagee, at the cost and expense: of
Mortgagor, and thereafter the Mortgage shall be void. The foregoing shall not affect the ;
covenants, agreements, indemnifications and warranties in this Mortgage which expressly o ’3
survive the release hereof, which shall remain in full force and effect. T
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IN WITNESS WHEREOQF, Mortgagor has caused this Mortgage to be
duly executed and delivered as of the date first above written
MORTGAGOR:

DEVELOPMENT BY REAL CONCORD
INC., an lllinois corporation

By\{@\ﬂf*ﬂ( [&m W
o Ry douA—>

3
!
2
ol
h
-
N
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State of lllinois )
_ ) SS:
County of C/V( )

2002 by Y/ Fin

The foregojng instrumeng was acknowledged before me this Z day of August,
an lliinoié cofporation.

(A _//:@ n behalf of DEVELOPMENT BY REAL CONCORD, INC.,

\——/Notary Public

00067649
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EXHIBIT A

LEGAL DESCRIPTION

LOT 1 AND 2 AND THE NORTH % OF LOT 3 IN BLOCK 73 IN THE NORTHWEST LAND
ASSOCIATIONS SUBDIVISION QF THE WEST % OF BLOCKS 22 AND 27 AND ALL OF
BLOCKS 23, 24 AND 26 IN- JACKSON'S SUBDIVISION OF THE SOUTH EAST 1/4 OF
SECTION 11, TOWNSHIP 40 NORTH, RANGE 13, EAST OF THE THIRD PRINCIPAL
MERIDIAN, WITH BLOCKS 1 AND 8 AND BLOCK 2 EXCEPT THE EAST 1 ACRE
THEREOF IN CLARK’S SUBDIVISION OF THE NORTHWEST 1/4 OF THE NORTHEAST
1/4 OF SEZTION 14, TOWNSHIP 40 NORTH, RANGE 13, EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

Common Address: - 4254-56 North Christiana Avenue
Chicago, lllinois

P.IN. 13-11-420-013
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EXHIBIT B

PERMITTED EXCEPTIONS

1. GENERAL AND SPECIAL TAXES AND ASSESMENTS FOR THE YEAR 2001 AND
THEREAFTER.

20967645
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