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TERM LOANS AND REVOLVING CREDIT MORTGAGE,
ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING

TERM LOANS AND REVOLVING CREDIT MORTGAGE, ASSIGNMENT
OF LEASES, SECURITY AGREEMENT AND FIXTURE FILING (“Mortgage”), dated as of
October 31, 2002, made by _Groot Industries, Inc., a Delaware corporation, having an office at
2500 Landmeier Road, Elk Grove Village, Illinois 60007, as mortgagor, assignor and debtor (in
such capacities and together with any successors in such capacities, “Mortgagor™), in favor of
American National Bank and Trust Company of Chicago, having an office at 120 S. La Salle St.,
Chicago, 1-£0603 as mortgagee, assignee and secured party (in such capacity and together with
any successersai such capacities, “Mortgagee”) as agent for the lending institutions under the
Credit Agreemert (as hereinafier defined) and the other lending institutions referred to in the
Credit Agreement teirg referred to in this Mortgage collectively as the “Lenders”).

RECITALS:

A. Pursuant to 2 certain credit agreement, dated as of September 16, 2002,
and amended as of October 30, 2002, (as amended, amended and restated, supplemented, or
otherwise modified from time to time, the “Credit Agreement”; capitalized terms used and not
defined herein have the meanings assigizd to them in the Credit Agreement), by and among
Mortgagor, the Lenders and Mortgagee, as agzit for the Lenders, the Lenders have agreed (i) to
make to or for the account of Mortgagor certain T=rm Loans up to an aggregate principal amount
of $35,000,000.00 and certain Revolving Loaus up to an aggregate principal amount of
$6,000,000.00 (11) to issue certain Letters of Credit forthe account of Mortgagor.

B. Mortgagor is the owner of thc Mertaaged Property (as hereinafter
defined).

C. It is a condition precedent to the obligations of the Lenders to make the
Loans under the Credit Agreement and a condition precedent to any Lender issuing Letters of
Credit under the Credit Agreement that Mortgagor execute and deliver ilie 2pplicable Financing
Agreements, including this Mortgage.

D. This Mortgage is given by Mortgagor in favor of Mortgagee for its benefit
and the benefit of the Lenders and the Agent (collectively, the “Secured Parties™) to secure the
payment and performance in full when due, whether at stated maturity, by acceleration or
otherwise (including, without limitation, the payment of interest and other amounts which would
accrue and become due but for the filing of a petition in bankruptcy or the operation of the
automatic stay under Section 362(a) of the Bankruptcy Code, 11 U.S.C. § 362(a)), of (i) all
Obligations of Mortgagor now existing or hereafter arising under or in respect of the Credit
Agreement (including, without limitation, Mortgagor’s obligation to pay principal, interest and
all other charges, expenses, commissions, reimbursements, premiums, indemnities and other
payments related to or in respect of the Obligations contained in the Credit Agreement, and (ii)
without duplication of the amounts described in clause (i), all liabilities of Mortgagor now
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existing or hereafter arising pursuant to the terms and provisions contained in this Mortgage or in
the other Security Documents (which term as used in this Mortgage shall mean the Credit
Agreement, this Mortgage and all other documents providing for Liens securing the Secured
Liabilities or any of them) (including, without limitation, with respect to all charges, fees,
expenses, commissions, reimbursements, premiums, indemnities and other payments related to
or in respect of the liabilities contained in this Mortgage or in the other Security Documents), in
each case whether in the regular course of business or otherwise (the obligations described in
clauses (1) and (ii), collectively, the “Secured Liabilities™).

GRANTINGCLAUSES:

For and in consideration of the sum of Ten Dollars ($10.00) and other valuable
consideration, e receipt and sufficiency of which are acknowledged, Mortgagor grants,
mortgages, bargums, sells, assigns and conveys to Mortgagee, and grants to Mortgagee, a
security interest in(arnd upon, all Mortgagor’s right, title and interest in and to the following
property, whether now cwned or held or hereafter acquired (collectively, the “Mortgaged

Property”):

A. Any ana all present estates or interest of Mortgagor in the land described
in Schedule A, together with all Mortgagor’s reversionary rights in and to any and all easements,
rights-of-way, sidewalks, strips and-geies of land, drives, roads, curbs, streets, ways, alleys,
passages, passageways, sewer rights, waieis, water courses, water rights, and all power, air, light
and other rights, estates, titles, interests, priviieges, liberties, servitudes, licenses, tenements,
hereditaments and appurtenances whatsoever,-in-any way belonging, relating or appertaining
thereto, or any part thereof, or which hereafter stia'i in any way belong, relate or be appurtenant
thereto (collectively, the “Land”);

B. Any and all estates or interests of Morigagor in the buildings, structures
and other improvements and any and all Alterations (as hereinatter defined) now or hereafter
located or erected on the Land, including, without limitation, altachments, walks and ways
(collectively, the “Improvements”; together with the Land, the “Prer:ises”);

C. Any and all permits, certificates, approvals and authorizations, however
characterized, issued or in any way furnished in connection with the Premises, whether necessary
or not for the operation and use of the Premises, including, without limitation, buiiding permits,
certificates of occupancy, environmental certificates, industrial permits or ‘liccnses and
certificates of operation;

D. Any and all interest of Mortgagor in all machinery, apparatus, equipment,
fittings, fixtures, improvements and articles of personal property of every kind and nature
whatsoever now or hereafter attached or affixed to the Premises or used in connection with the
use and enjoyment of the Premises or the maintenance or preservation thereof, including, without
limitation, all utility systems, fire sprinkler and alarm systems, HVAC equipment, boilers,
electronic data processing, telecommunications or computer equipment, refrigeration, electronic
monitoring, water or lighting systems, power, sanitation, waste removal, elevators, maintenance
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or other systems or equipment, and all other articles used or useful in connection with the use or
operation of any part of the Premises (collectively, the “Equipment™);

E. All Mortgagor’s right, title and interest as landlord, franchisor, licensor or
grantor, in all leases and subleases of space, franchise agreements, licenses, occupancy or
concession agreements now existing or hereafter entered into relating in any manner to the
Premises or the Equipment and any and all amendments, modifications, supplements and
renewals of any thereof (each such lease, sublease, license or agreement, together with any such
amendment, modification, supplement or renewal, a “Lease”), whether now in effect or hereafter
coming into effect, including, without limitation, all rents, additional rents, cash, guaranties,
letters of cradit, bonds, sureties or securities deposited thereunder to secure performance of the
lessee’s, sutiessee’s, franchisee’s, licensece’s or obligee’s obligations thereunder, revenues,
carnings, profiis) and income, advance rental payments, payments incident to assignment,
sublease or surrendir of a Lease, claims for forfeited deposits and claims for damages, now due
or hereafter to becoire due, with respect to any Lease, any indemnification against, or
reimbursement for, sums naid and costs and expenses incurred by Mortgagor under any Lease or
otherwise, and any award in the event of the bankruptcy of any tenant under, or guarantor of, a
Lease (collectively, the “Rents ”);

F, All general intangibles and contract rights relating to the Premises or the
Equipment and ail reserves, deferred-rayments, deposits, refunds and claims of every kind or
character relating thereto (collectively, the ““Contract Rights™);

G. All drawings, plans, -soecifications, file materials, operating and
maintenance records, catalogues, tenant lists, coirésnondence, advertising materials, operating
manuals, warrantics, guaranties, appraisals, studies-and.data relating to the Premises or the
Equipment or the construction of any Alteration or the raaintenance of any Permit (as hereinafter
defined); and

H. All proceeds of the conversion, voluntary cr.involuntary, of any of the
foregoing into cash or liquidated claims, including, without limitatior; proceeds of insurance and
condemnation or other awards or payments and refunds of real estate tuxes and assessments,
including interest thereon (collectively, “Proceeds”),

TO HAVE AND TO HOLD the Mortgaged Property unto Meitgagee, for the
purpose of securing the payment and performance of the Secured Liabilities.

This Mortgage secures, among other things, a “revolving credit” as that term is
defined in the Illinois Banking Act or any successor provisions thereto. This Mortgage will
secure not only the existing indebtedness, but also such future advances, whether such advances
are obligatory or to be made at the option of Mortgagee or the Lenders or otherwise, as are made
within twenty (20) years from the date hereof, although there may be no advance made at the
time hereof and although there may be no indebtedness outstanding at the time any advance is
made. The lien of this Mortgage as to third persons without actual notice thereof shall be valid
as to all such indebtedness and future advances from the time this Mortgage is filed for record in
the office of the Recorder of County, Illinois. The total principal amount of
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revolving credit indebtedness secured by this Mortgage may not exceed $10,000,000.00 plus
interest thereon and any disbursements made for the payment of taxes, special assessments or
insurance on the Premises, with interest on such disbursements. The total of all other
indebtedness secured and to be secured by this Mortgage other than such revolving credit shall
not exceed $35,000,000.00.

COVENANTS:

— ey S e S— — —

Mortgagor warrants, represents and covenants to and for the benefit of Mortgagee
as follows:

ARTICLE I

WARRANTIES, REPRESENTATIONS AND
COVENANTS OF MORTGAGOR

SECTIGN 1.1 Payment. Mortgagor shall pay as and when the same shall
become due, whether at its siatzd maturity, by acceleration or otherwise, each and every amount
payable by Mortgagor under th¢ Financing Agreements.

SECTION 1.2 Authority_and Validity. Mortgagor represents, warrants and
covenants that (i) Mortgagor is duly anfasrized to execute and deliver this Mortgage and the
other Financing Agreements to which Mortgagor is a party, and all corporate and governmental
consents, authorizations and approvals mecassary or required therefor have been duly and
effectively taken or obtained, (ii) this Mortgag¢ 24 the other Financing Agreements to which
Mortgagor is a party are legal, valid, binding and ‘exfurceable obligations of Mortgagor (except
to the extent that enforceability may be affected or limitcd by applicable bankruptcy, insolvency
and other similar debtor relief laws affecting the enforceuient of creditors’ rights generally) and
(iil) Mortgagor has full corporate power and lawful authorily to mortgage and grant a security
interest in the Mortgaged Property as contemplated herein.

SECTION 1.3 Good Title.

1.3.1 Mortgagor represents, warrants and covenants that (i) Mcrtgagor has good
and marketable fee simple title to the Premises and the landlord’s interest and <saie under or in
respect of the Leases and good title to the interest it purports to own in and to eacii 01 the Permits
(as hereinafter defined), the Equipment and the Contract Rights, in each case subject t» no deed
of trust, mortgage, pledge, security interest, encumbrance, lien, lease, license, casement,
assignment, collateral assignment or charge of any kind, including, without limitation, any
conditional sale or other title retention agreement or lease in the nature thereof, any filing or
agreement to file a financing statement as debtor under the Uniform Commercial Code or any
similar statute or any subordination arrangement in favor of any party other than Mortgagee
(collectively, “Liens” or “Liens and security interests”; each, a “Lien”), except for those Liens
identified on Schedule B (collectively, the “Prior Liens”), (ii) Mortgagor will keep in effect all
rights and appurtenances to or that constitute a part of the Mortgaged Property, (iii) Mortgagor
will protect, preserve and defend its interest in the Mortgaged Property and title thereto, (iv)
Mortgagor will comply with each of the terms, conditions and provisions of any obligation of

4
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Mortgagor which is secured by the Mortgaged Property or the noncompliance with which may
result in the imposition of a Lien on the Mortgaged Property, subject to any right to contest the
same pursuant to this Mortgage (v) Mortgagor will appear and defend the Lien and security
interests created and evidenced hereby and the validity and priority of this Mortgage in any
action or proceeding affecting or purporting to affect the Mortgaged Property or any of the rights
of Mortgagee hereunder, (vi) this Mortgage creates and constitutes a valid and enforceable first
Lien on the Mortgaged Property, and, to the cxtent any of the Mortgaged Property shall consist
of personalty, a first security interest in the Mortgaged Property, which first Lien and first
security interest are and will be subject only to (a) Prior Liens (but not to extensions,
amendments, supplements or replacements of Prior Liens unless consented to by Mortgagee) and
(b} Liens hereafter created and which, pursuant to the provisions of Section 1.12, are superior to
the Lien and security interests created and evidenced hereby, and Mortgagor does now and will
forever warraric and defend to Mortgagee and all its successors and assigns such title and the
validity and prie(ity of the Lien and security interests created and evidenced hereby against the
claims of all persons »nd partics whomsoever, (vii) there has been issued and there remain in
effect each and every eeriificate of occupancy or use or other Permit currently required for the
existing use and occupancy hy Mortgagor and its tenants of the Premises and (viii) Mortgagor
has received no notice of viclation of any local zoning, land use, set back or other development
or use requirement of any Governinental Authority.

1.3.2  Mortgagor, prompi'y-upon obtaining knowledge of the pendency of any
proceedings for the eviction of Mortgagar from the Mortgaged Property or any part thereof by
paramount title or otherwise questioning Moitgagor’s title to the Mortgaged Property as
warranted in this Mortgage, or of any condition that might reasonably be expected to give rise to
any such proceedings, shall notify Mortgagee tliereof. Mortgagee may participate in such
proceedings, and Mortgagor will deliver or cause to be delivered to Mortgagee all instruments
reasonably requested by Mortgagee to permit such pa‘ticipation. In any such proceedings
Mortgagee may be represented by counsel satisfactory (o Mortgagee at the expense of
Mortgagor. If, upon the resolution of such proceedings, Mortgagor shall suffer a loss of the
Mortgaged Property or any part thereof or interest therein and title isurance proceeds shall be
payable in connection therewith, such proceeds are hereby assigned to and shall be paid to
Mortgagee to be applied in accordance with the provisions of Section 7.7 of the Credit
Agreement.

SECTION 1.4 Recording Documentation To Assure Lien;

Fees and Expenses.

1.4.1 Mortgagor shall, forthwith after the execution and delivery of this
Mortgage and thereafter, from time to time, cause this Mortgage and any financing statement,
continuation statement or similar instrument relating to any thereof or to any property intended to
be subject to the Lien of this Mortgage to be filed, registered and recorded in such manner and in
such places as may be required by any present or future law in order to publish notice of and
fully to protect the validity and priority thereof or the Lien hereof purported to be created upon
the Mortgaged Property and the interest and rights of Mortgagee therein. Mortgagor shall pay or
cause to be paid all taxes (other than any income or franchise taxes which may be imposed on

5
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Mortgagee) and fees mcident to such filing, registration and recording, and all reasonable
expenses incident to the preparation, execution and acknowledgment thereof, and of any
instrument of further assurance, and all Federal or state stamp taxes or other taxes, duties and
charges arising out of or in connection with the execution and delivery of such instruments.

1.4.2 Mortgagor shall, at the sole cost and expense of Mortgagor, do, execute,
acknowledge and deliver all and every such further acts, deeds, conveyances, mortgages,
assignments, notices of assighment, transfers, financing statements, continuation statements and
assurances as Mortgagee shall from time to time request, which may be necessary in the
reasonable judgment of Mortgagee from time to time to assure, perfect, convey, assign,
mortgage, transfer and confirm unto Mortgagee, the property and rights hereby conveyed or
assigned orwhich Mortgagor may be or may hereafter become bound to convey or assign to
Mortgagee or foi carrying out the intention or facilitating the performance of the terms of this
Mortgage or the {1ling, registering or recording of this Mortgage. In the event Mortgagor shall
fail within 15 days(afier written demand to execute any instrument required to be executed by
Mortgagor under this suosection 1.4.2, Mortgagee may execute the same as the attorney-in-fact
for Mortgagor, such powcr of attorney being coupled with an interest and irrevocable.

SECTION 1.5 Payment of Taxes, Insurance Premiums, Assessments;

Compliance with Law and Insuranez Requirements.

1.5.1 Unless and to the e<tent contested by Mortgagor in accordance with the
provisions of subsection 1.5.5 below, Mortgagoi shall pay and discharge, or cause to be paid and
discharged, from time to time when the same-shall become due, all real estate and other taxes,
special assessments, levies, permits, inspection aii license fees, all premiums for insurance, all
water and sewer rents and charges and all other pubui charges imposed upon or assessed against
the Mortgaged Property or any part thereof or upen the Rents. Mortgagor shall, upon
Mortgagee’s written request, deliver to Mortgagee, receipts avidencing the payment of all such
taxes, assessments, levies, fees, rents and other public chargez-imposed upon or assessed against
the Mortgaged Property or any part thereof or the Rents.

1.5.2 From and after the occurrence and during the con‘iauance of an Event of
Default (as defined below), at the option and upon the written request of Moripagee, Mortgagor
shall deposit with Mortgagee, on the first day of each month, an amount reascnality estimated by
Mortgagee to be equal to one-twelfth of the annual taxes, assessments and other iteins required to
be discharged by Mortgagor under subsection 1.5.1. Such amounts shall be held by Mortgagee
without interest to Mortgagor and applied to the payment of the obligations in respect of which
such amounts were deposited, in such priority as Mortgagee shall reasonably determine, on or
before the respective dates on which such obligations or any part thereof would become
delinquent. Nothing contained in this Section 1.5 shall (i) affect any right or remedy of
Mortgagee under any provision of this Mortgage or of any statute or rule of law to pay any such
amount as provided above from its own funds and to add the amount so paid, together with
interest at a rate per annum (the “Default Rate”) equal to the highest rate then payable under the
Credit Agreement during such time that any amount remains outstanding, to the Secured
Liabilities or (ii) relieve Mortgagor of its obligations to make or provide for the payment of the
annual taxes, assessments and other charges required to be discharged by Mortgagor under

6
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subsection 1.5.1. Mortgagor grants to Mortgagee a security interest in all sums held pursuant to
this subsection 1.5.2 to secure payment and performance of the Secured Liabilities. During the
continuance of any Event of Default, Mortgagee may, at its option, apply all or any part of the
sums held pursuant to this subsection 1.5.2 to payment and performance of the Secured
Liabilities. Mortgagor shall redeposit with Mortgagee an amount equal to all amounts so applied
as a condition to the cure, if any, of such Event of Default in addition to fulfillment of any other
required conditions.

1.5.3 Unless and to the extent contested by Mortgagor in accordance with the
provisions of subsection 1.5.5, Mortgagor shall timely pay, or cause to be paid, all lawful claims
and demandz of mechanics, materialmen, laborers, government agencies administering worker’s
compensation insurance, old age pensions and social security benefits and all other claims,
judgments, deniands or amounts of any nature which, if unpaid, might result in, or permit the
creation of, a Liei on the Mortgaged Property or any part thereof, or on the Rents or which might
result in forfeiture ¢t'cl! or any part of the Mortgaged Property.

1.5.4 Moirigagor shall maintain, or cause to be maintained, in full force and
effect all permits, certificates erthorizations, consents, approvals, licenses, franchises or other
instruments now or hereafter reouirad by any Governmental Authority to operate or use and
occupy the Premises and the Equipment for its intended uses (collectively, “Permits™; each, a
“Permit”). Unless and to the extem ¢ontested by Mortgagor in accordance with the provisions
of subsection 1.5.5 below, Mortgagor shaiicomply with all requirements sct forth in the Permits
and all requirements of any law, ordinancr, rule, regulation or similar statute or case law
(collectively, “Requirements of Law”) of any Guvernmental Authority applicable to all or any
part of the Mortgaged Property or the condition, wsz or occupancy of all or any part thereof,
subject to any right to contest the same pursuant to_*0°s Mortgage, or any recorded deed of
restriction, declaration, covenant running with the land oc stherwise, now or hereafter in force.
Mortgagor shall not initiate, join in, or consent to any change in the zoning or any other
permitted use classification of the Premises without the prior wiitien consent of Mortgagee.

1.5.5 Mortgagor may at its own expense contest the airount or applicability of
any of the obligations described in subsections 1.5.1, 1.5.3, 1.5.4 or 1.1..1 by appropriate legal
proceedings, prosecution of which operates to prevent the collection or enfurcement thereof and
the sale or forfeiture of the Mortgaged Property or any part thereof to satisfy such obligations;
provided, however, that in connection with such contest, Mortgagor shall have ri2de provision
for the payment or performance of such contested obligation on Mortgagor’s books i{end to the
extent required by GAAP or, at the option of Mortgagee, deposited with Mortgagee to hold for
the benefit of Mortgagor a sum sufficient to pay and discharge such obligation and Mortgagee’s
estimate of all interest and penalties related thereto or furnished Mortgagee’s title insurer with
such security or indemnity as it may require to insure the Lien of this Mortgage over and against
such contested obligation. Any such deposit (and any income earned thereon) not otherwise
needed or used to pay such obligation, interest or penaltics after the same shall be finally
determined shall be promptly returned to Mortgagor. Notwithstanding the foregoing provisions
of this subsection 1.5.5, (i) no contest of any such obligations may be pursued by Mortgagor if
such contest would expose Mortgagee or any Lender to any possible criminal liability or, unless
Mortgagor shall have furnished a bond or other security therefor satisfactory to Mortgagee or

7
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such Lender, as the case may be, any civil liability for failure to comply with such obligations
and (1) if at any time payment or performance of any obligation contested by Mortgagor
pursuant to this subsection 1.5.5 shall become necessary to prevent the delivery of a tax or
similar deed conveying the Mortgaged Property or any portion thereof or the forfeiture of, or
termination of Mortgagor’s interest in, the Mortgaged Property or any portion thereof because of
nonpayment or nonperformance, Mortgagor shall pay or perform the same, in sufficient time to
prevent the delivery of such tax or similar deed or such termination or forfeiture.

1.5.6 Mortgagor shall not take any action that could be the basis for termination,
revocation or denial of any insurance coverage required to be maintained under this Mortgage or
that could ke the basis for a defense to any claim under any insurance policy maintained in
respect of tiic Premises or the Equipment and Mortgagor shall otherwise comply in all respects
with the requircinents of any insurer that issues a policy of insurance in respect of the Premises
or the Equipmen?; provided, however, that Mortgagor may, at its own expense and after notice to
Mortgagee, (i) contzst the applicability or enforceability of any such requirements by appropriate
legal proceedings, prosseition of which does not constitute a basis for cancellation or revocation
of any insurance coverage reauired under Section 1.7 hereof or (ii) cause the insurance policy
containing any such requirem<ri (o be replaced by a new policy complying with the provisions
of Section 1.7,

1.5.7 Mortgagor shaii.-promptly upon receipt of any written notice regarding
any failure by Mortgagor to pay or dischazj;c any of the obligations described in subsection 1.5.1,
1.5.3,1.5.4 or 1.5.6, furnish a copy of such nguce to Mortgagee.

1.5.8 In the event that the procecds of any tax claim are paid after Mortgagee
has exercised its right to foreclose the Lien of this/Mortgage, such proceeds shall be paid to
Mortgagee to satisfy any deficiency remaining after such soreclosure. Mortgagee shall retain its
interest in the proceeds of any tax claim during any redemptisii period. The amount of any such
proceeds in excess of any deficiency claim of Mortgagee shall réasonably promptly be released
to Mortgagor.

SECTION 1.6 Certain Tax Law Changes. In the event of the passage after the
date of this Mortgage of any law deducting from the value of real property, Tor the purpose of
taxation, amounts in respect of any Lien thereon or changing in any way the laws iar the taxation
of mortgages or debts secured by mortgages for state or local purposes or the apanner of the
collection of any such taxes, and imposing a tax, either directly or indirectly, on thic Mortgage or
any other Financing Agreement, Mortgagor shall promptly pay to, for or on behalf ot Mortgagee
such amount or amounts as may be necessary from time to time to pay such tax; provided,
however, if, in the opinion of counsel for Mortgagee, (i) it might be unlawful to require
Mortgagor to make such payment or (ii) the making of such payment might result in the
imposition of interest beyond the maximum amount permitted by applicable law, then, and in
such event, Mortgagee may elect by notice in writing to Mortgagor to declare all of the Secured
Liabilities immediately due and payable anything contained herein or in any other Financing
Agreement to the contrary notwithstanding. :
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SECTION 1.7 Required Insurance Policies.

1.7.1 Mortgagor shall maintain in respect of the Premises and the Equipment the
following insurance coverages.

(1) Physical hazard insurance on an “al] risk” basis covering, without
limitation, hazards commonly covered by fire and extended coverage, lightning,
windstorm, civil commotion, hail, riot, strike, water damage, sprinkler leakage,
collapse and malicious mischicf, in an amount equal to the full replacement cost
of the Improvements and all Equipment, with such deductibles as Mortgagee may
from time to time reasonably require, and, if Mortgagee shall not have imposed
any such requirements, with such deductibles as would be maintained by a
nrudent operator of property similar in use and configuration to the Premises and
losated in the locality where the Premises are located. “Full replacement cost”
mearis toe Cost of Construction (as defined below) to replace the Improvements
and the ‘tquipment, exclusive of depreciation, excavation, foundation and
footings, as determined from time to time (but not less frequently than once every
twelve (12) ‘mondhs) by a Person selected by Mortgagor and reasonably
acceptable to Mortgagee;

(i)  Comprekiensive general liability insurance against claims for
bodily injury, death or piepsrty damage occurring on, in or about the Premises
and any adjoining streets, sidewa'ks and passageways, and covering any and all
claims, including, without liniitation, all legal liability to the extent insurable
imposed upon Mortgagee and all court costs and attorneys’ fees, arising out of or
connected with the possession, use; jzasing, operation or condition of the
Premises with policy limits and deductities in such amounts as from time to time
would be maintained by a prudent operator—of property similar in use and
configuration to the Premises and located in the locality where the Premises are
located;

(ili) Worker’s compensation insurance as requized by the laws of the
state where the Premises are located to protect Mortgagor against claims for
injuries sustained in the course of employment at the Premises:

(iv)  Explosion insurance in respect of any boilers and suailar apparatus
located on the Premises or comprising any Equipment, with policy iimits and
deductibles in such amounts as Mortgagee may from time to time require, and, if
Mortgagee shall not have imposed any such requirements, in such amounts as
would be maintained by a prudent operator of property similar in use and
configuration to the Premises and the Equipment and located in the locality where
the Premises and Equipment are located;

(v)  Business interruption insurance in an amount reasonably
satisfactory to Mortgagee and/or loss of “rental value” insurance covering one
year of loss, the term “rental value” to mean the sum of (a) the total estimated
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gross rental income from tenant occupation of the Improvements as furnished and
equipped under Leases and (b) the total amount of all other charges which are the
legal obligation of the tenants, lessees and sublessees of the Premises under
Leases;

(vi)  If the Premises are located in an area identified by the Federal
Emergency Management Agency as an area having special flood hazards pursuant
to the National Flood Insurance Act of 1968 or the Flood Disaster Protection Act
of 1973, each as amended, or any successor laws, flood insurance with policy
limits and deductibles in such amounts as Mortgagee may from time to time
rcasonably require, and, if Mortgagee shall not have imposed any such
requirements, in such amounts as would be maintained by a prudent operator of
stoperty similar in use and configuration to the Premises and located in the
lozality where the Premises are located; and

(vil'  Such other insurance, against such risks and with policy limits and
deductiblzsin such amounts as Mortgagee may from time to time require, and, if
no such requirements shall have been imposed, in such amounts as would be
maintained by a prudent operator of property similar in use and configuration to
the Premises and located in the locality where the Premises are located.

1.7.2  All insurance policies required by this Section 1.7 shall be in form
satisfactory to Mortgagee. All insurance rolisies in respect of the coverages required by
subsections 1.7.1(), L.7.1(iv), 1.7.1(v), 1.7.1{(vi} 2ad, if applicable, 1.7.1(vii) shall be in amounts
at least sufficient to prevent coinsurance liability, und all losses thereunder shall be payable to
Mortgagee, as loss payee, pursuant to a standard” ron-contributory New York mortgagee
endorsement. All insurance policies in respect of the ceverages required by subsections 1.7.1(ii)
and, if applicable, 1.7.1(vii) shall name Mortgagee as an edditional insured. Each policy of
insurance required under this Section 1.7 shall provide thai-it ziay not be reduced, cancelled,
terminated or modified in any manner that reduces the amount i coverage or discontinues the
coverage of Mortgagee as loss payee or additional insured, as applicible, without at least thirty
(30) days prior written notice to Mortgagee and shall permit Mortgagee to pay any premium
therefor within thirty (30) days after receipt of any notice stating that such pzernium has not been
paid when due. All insurance policies required hereunder shall provide that aii 1osses thereunder
shall be payable notwithstanding any act or negligence of Mortgagor or its agedts ot employees
which otherwise might have resulted in a forfeiture of all or a part of such insurance payments.
The policy or policies of such insurance or certified copies thereof or, with the prior written
consent of Mortgagee, certificates of insurance evidencing the required coverages, and all
renewals or exiensions thereof, shall be delivered to Mortgagee. Settlement of any claim under
any of the insurance policies referred to in this Section 1.7, if such claim involves (in the
reasonable judgment of Mortgagee) loss in excess of $100,000 or more, shall require the prior
written approval of Mortgagee and Mortgagor shall use reasonable efforts to cause each such
policy to contain a provision to such effect,

1.7.3 At least ten (10) days prior to the expiration of any insurance policy
required by this Section 1.7, a policy or policies renewing or extending such expiring policy or

10

21216039




- UNOFFICIAL COPY

renewal extension certificates or other reasonable evidence of renewal or extension and that the
applicable policies are in full force and effect shall be delivered to Mortgagee.

1.74 Mortgagor shall not purchase separate insurance policies concurrent in
form or contributing in the event of loss with those policies required to be maintained under this
Section 1.7, unless Mortgagee is included thereon as a named insured and, if applicable, with
loss payable to Mortgagee under an endorsement containing the provisions described n
subsection 1.7.2. Mortgagor shall immediately notify Mortgagee whenever such separate
insurance policy is obtained and shall promptly deliver to Mortgagee the policy or, with the prior
written consent of Mortgagee, a certificate evidencing such insurance.

175 Mortgagor shall, immediately upon receipt of any written notice of any
failure by Morigagor to pay any insurance premium in respect of any insurance policy required
to be maintained dnder this Section 1.7, furnish a copy of such notice to Mortgagee.

1.7.6 ‘In the event that the proceeds of any insurance claim are paid after
Mortgagee has exercised i(s right to foreclose the Lien of this Mortgage, such proceeds shall be
paid to Mortgagee to satisfy 203 deficiency remaining after such foreclosure. Any remaining
proceeds shall be paid to Mortgagar. Mortgagee shall retain its interest in the policies of
insurance required to be maintained-pursuant to this Mortgage during any redemption period.

SECTION 1.8 Failure To/Make Certain Payments. If Mortgagor shall fail to
perform any of the covenants contained iu-this Mortgage, including, without limitation,
Mortgagor’s covenants to (i) pay the premiume.ip-respect of all required insurance coverages, (i)
pay taxes and assessments, (iii) make repairs, (i+} <ischarge liens and encumbrances, or (V) pay
or perform any obligations of Mortgagor under tré 2ases, Mortgagee may, but shall not be
obligated to, make advances to perform such covenanf ol Mortgagor’s behalf, and all sums so
advanced shall be included in the Secured Liabilities aid, 0 the extent permitted by applicable
law, shall be secured hereby. Mortgagor shall repay on'demand all sums 50 advanced by
Mortgagee on behalf of Mortgagot, with interest at the Defaul! Rate from date of payment by
Mortgagee to the date of reimbursement, Neither the provisions ~¢ this Section 1.8 nor any
action taken by Mortgagee pursuant to the provisions of this Section 1.5 shall prevent any such
failure to observe any covenant contained in this Mortgage (after the expiraticn of any applicable
grace period) from constituting an Event of Default. Mortgagee shall not be bound to inquire
into the validity of any tax, lien or imposition which Mortgagor fails to pay as‘an0-when required
hereby and which Mortgagor does not contest in accordance with the terms hereof

SECTION 1.9

Inspection. Mortgagor shall permit Mortgagee, by its agents, accountants and
attorneys, to visit and inspect the Premises and the Equipment at such reasonable times and upon
reasonable notice as may be requested by Mortgagee.

SECTION 1.10 Mortgagor To Maintain Improvements. Mortgagor shall not
commit or suffer any waste on the Premises or with respect to any Equipment or make any
change in the use of the Premises or any Equipment. Mortgagor represents and warrants that (1)
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the Premises are served by all utilities required or necessary for the current use thereof, (i) all
streets necessary to provide adequate automobile, truck and pedestrian access to the Premises are
completed and serviceable and have been dedicated and accepted as such by the appropriate
Governmental Authorities (except that such warranty with respect to streets shall be deemed to
the best of Mortgagor's knowledge if the ALTA loan policy with respect to the Premises
delivered to Mortgagee pursuant to Section 5.3 of the Credit Agreement insures Mortgagee that
the Premises have direct access to a public highway) and (ii1) Mortgager has access to the
Premises from public roads sufficient to allow Mortgagor and its tenants and invitees to conduct
its and their business at the Premises in accordance with sound commercial practices. Mortgagor
shall, at all times, maintain the Premises and Equipment in good, safe and insurable operating
order, condiion and repair and shall make all repairs, structural or nonstructural, when
necessary. Meitgagor shall (a) not alter the occupancy or use of all or any part of the Premises
without the prior written consent of Mortgagee, and (b) do all other acts which from the
character or use oi the Premises and Equipment may be necessary or appropriate to maintain and
preserve their value.- Mortgagor shall not remove, demolish or alter the design or structural
character of any Improver.ient now or hereafter erected upon all or any part of the Premises, or
permit any such removal, semolition or alteration, without the prior written consent of
Mortgagee, except that items constituting Equipment may be removed if such removal is
temporary and for the purpose of making repairs or such items are immediately replaced with
similar items of Equipment having a value and utility for their intended purposes that is not less
than the value and such utility of the Equirment so removed.

SECTION 1.11 Mortgagor’s Liabilities with Respect to Leases.

1.11.1 Subject to the provisions of Section 1.11.2 below, Mortgagor will manage
and operate the Mortgaged Property in a reasonably pivdent manner and will not without the
prior written consent of Mortgagee enter into any Lease of all or any part of the Premises.

1.11.2 Mortgagor shall not:

(1) receive or collect, or permit the receipt.or collection of, any rental
or other payments under any Lease more than one manth in advance of the
respective period in respect of which they are to accrue~except that (a) in
connection with the execution and delivery of any Lease or of 20y amendment 0
any Lease, rental payments thereunder may be collected and recsived in advance
in an amount not in excess of one month’s rent and/or a reascnanle security
deposit may be required thereunder and (b) Mortgagor may receive-and collect
escalation and other charges in accordance with the terms of each Lease;

(ii)  assign, transfer or hypothecate (other than to Mortgagee
hereunder) any rental or other payment under any Lease whether then due or to
accrue in the future, the interest of Mortgagor as lessor under any Lease or the
rents, issues, revenues, profits or other income of the Mortgaged Property;

(ii)  enter into any Lease after the date hereof that does not contain
terms to the effect as follows:
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(@)  such Lease and the rights of the tenant thereunder
(including, without limitation, any options to purchase or rights of first
offer or refusal) shall be subject and subordinate to the rights of
Mortgagee under and the Lien of this Mortgage;

(b)  such Lease has been assigned as collateral security by
Mortgagor as landlord thereunder to Mortgagee under this Mortgage;

(c)  in the case of any foreclosure hereunder, the rights and
remedies of the tenant in respect of any obligations of any successor
landlord thereunder shall be limited to the equity interest of such successor
landlord in the Premises and any successor landlord shall not (1) be liable
for any act, omission or default of any prior landlord under the Lease or
(2) be required to make or complete any tenant improvements or capital
improvements or repair, restore, rebuild or replace the demised premises
or'eny part thereof in the event of damage, casualty or condemnation or
(3)-ve required to pay any amounts to tenant arising under the Lease prior
to suca suscessor landlord taking possession;

(d) . the tenant’s obligation to pay rent and any additional rent
shall not be subjest to any abatement, deduction, counterclaim or setoff as
against any morigazee or purchaser upon the foreclosure of any of the
Premises or the giving o granting of a deed in lieu thereof by reason of a
landlord default occurriag srior to such foreclosure and such mortgagee or
purchaser will not be bound by any advance payments of rent in excess of
one month or any security doposits unless such security was actually
received (or in the case of a lettr of credit, was properly transferred in
negotiable form);

(e)  the tenant agrees to attorn, at the option of Mortgagee or
any purchaser of the Premises, upon a forecioszre of the Premises or the
giving or granting of a deed in lieu thereof: and

(H the tenant agrees to give notice to Morig2ge< of any default
by landlord under the Lease and Mortgagee shall have a reassnable time to
cure, should Mortgagee so clect, any default of landlord pricr-to tenant
exercising any rights of tenant to terminate or cancel such Leasc:

(iv)  enter into any amendment or modification of any Lease which
would change the unexpired term thereof or decrease the amount of the rents or
other amounts payable thereunder or impair the value or utility of the Mortgaged
Property or the security provided by this Mortgage or which after such
amendment or modification would not contain all of the provisions required by
Section 1.11.2(iii) above;
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(v)  enter into any further Lease without the prior written consent of
Mortgagee;

(vi) terminate (whether by exercising any contractual right of
Mortgagor to recapture leased space or otherwise) or permit the termination of
any Lease or accept surrender of all or any portion of the space demised under
any Lease prior to the end of the term thereof or accept assignment of any Lease
to Mortgagor unless:

(a)  the tenant under such Lease has not paid the equivalent of
two months rent and Mortgagor has made reasonable efforts to collect
such rent; or

{b)  Mortgagor shall deliver to Mortgagee an Officer’s
Certificate to the effect that Mortgagor has entered into a new Lease (or
Leases) for the space covered by the terminated or assigned Lease
cor:tdining the provisions required by Section 1.11.2(iii) above and with a
term (or terms) which expire(s) no earlier than the date on which the
terminated cr-assigned Lease was to expire (excluding renewal options),
and with a tepant (or tenants) having a creditworthiness (as reasonably
determined by Meitgagor) sufficient to pay the rent and other charges due
under the new Lecase for Leases), and the tenant(s) shall have commenced
paying rent, including aii operating expenses and other amounts payable
under the new Lease (or-Leases) without any abatement or concession; or

(vil) waive, excuse, condore 0y in any manner discharge or release any
tenants of or from the obligations of suck tznants under their respective Leases or
guarantors of tenants from obligations under any guarantees of the Leases except
in the ordinary and prudent course of business” without materially adversely
affecting the security afforded Mortgagee thereby.

1.11.3 Mortgagor shall timely perform and observe all tke terms, covenants and
conditions required to be performed and observed by Mortgagor under each Licese and shall at all
times do all things necessary to require performance by the lessee, franchisev, Yicznsee or grantee
under cach Lease of all obligations, covenants and agreements by such party 10 be performed
thereunder. Mortgagor shall promptly notify Mortgagee of the receipt of any nctice-from any
lessee under any Lease claiming that Mortgagor is in default in the performance or observance of
any of the terms, covenants or conditions thereof to be performed or observed by Mortgagor and
will cause a copy of each such notice to be promptly delivered to Mortgagee.

SECTION 1.12 Transfer Restrictions. Except as provided in the Credit
Agreement, Mortgagor may not further mortgage, encumber, hypothecate, sell, convey or assign
all or any part of the Mortgaged Property or suffer any of the foregoing to occur by operation of
law or otherwise. Notwithstanding the provisions of the foregoing sentence, so long as no Event
of Default shall have occurred and be continuing, Mortgagor shall have the right to suffer, in
respect of the Mortgaged Property, the Liens in respect of amounts payable or obligations to be
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performed by Mortgagor pursuant to subsections 1.5.1, 1.5.3 and 1,5.4; provided, however, that
such amounts are not yet due and payable or are being contested in accordance with the
provisions of subsection 1.5.5. Each of the Liens and other transfers permitted by this Section
112 shall in all respects be subject and subordinate in priority to the Lien and security interests
created and evidenced hereby except to the extent the law or regulation creating or authorizing
such Lien validly makes such Lien superior to the Lien and security interest created and
evidenced hereby.

SECTION 1.13 Destruction; Condemnation.

1.13.1 Destruction; Insurance Proceeds. If there shall occur any damage to, or
loss or distruction of, the Improvements, Equipment, or any part of any thereof (each, a
“Destructiox ), Mortgagor shall promptly send to Mortgagee a notice setting forth the nature
and extent of svcn Destruction. The proceeds of any insurance payable in respect of such
Destruction are herchy assigned and shall be paid to Mortgagee. All such proceeds, together
with any interest eamed thereon, less the amount of any expenses incurred in litigating,
arbitrating, compromisir.g or settling any claim arising out of such Destruction (the “Net
Proceeds”), shall be applied in. ~accordance with the provisions of subsections 1.13.3, 1.13.4 and
1.13.5 unless otherwise provided by the Credit Agreement.

1.13.2 Condemnation; Assignment of Award. If there shall occur any taking of
the Mortgaged Property or any part thercef, in or by condemnation or other eminent domain
proceedings pursuant to any law, general or swetial, or by reason of the temporary requisition of
the use or occupancy of the Mortgaged Property or any part thereof, by any Governmental
Authority (each, a “Taking”), Mortgagor shall proriptly notify Mortgagee upon receiving notice
of such Taking or commencement of proceedings ttersfor. Mortgagee may participate in any
proceedings or negotiations which might result in any Taking, and Mortgagor shall deliver or
cause to be delivered to Mortgagee all instruments requested oy, it to permit such participation.
Mortgagee may be represented by counsel satisfactory to-it-at the reasonable expense of
Mortgagor in connection with any such participation. Mortgager shall pay all reasonable fecs,
costs and expenses incurred by Mortgagee in connection with any-7aking and in seeking and
obtaining any award or payment on account thereof. Any proceeds, award ‘or payment in respect
of any Taking are hereby assigned and shall be paid to Mortgagee. Mortgagor shall take all steps
necessary to notify the condemning authority of such assignment. Such precesds, award or
payment, together with any interest earned thereon, less the amount of any expérses,incurred in
litigating, arbitrating, compromising or settling any claim arising out of such Taking ithe “Net
Award”), shall be applied in accordance with the provisions of subsections 1.13.3. 1.13.4 and
1.13.5.

1.13.3 Restoration. So long as no Event of Default shall have occurred and be
continuing, in the event there shall be a Net Award or Net Proceeds in an amount less than or
equal to $250,000, Mortgagor shall have the right, at Mortgagor’s option, to apply such Net
Award or Net Proceeds to the Secured Liabilities in such order as Mortgagee in its sole
discretion shall determine or to perform a restoration (each, a “Restoration”) of the Premises
and Equipment. In the event Mortgagor elects to perform a Restoration, Mortgagor shall give
written notice (each, a “Restoration Election Notice™) of such election to Mortgagee within 30
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days after the date that Mortgagor receives notice of collection by Mortgagee of the applicable
Net Proceeds or Net Award, as the case may be. In the event Mortgagee does not receive a
Restoration Election Notice within such 30-day period, Mortgagee may apply any such Net
Proceeds or Net Award held by Mortgagee to the Secured Liabilities in such order as Mortgagee
in its sole discretion shall determine or, at the option of Mortgagee, may continue to hold such
Net Proceeds or Net Award as additional collateral to secure the performance by Mortgagor of
the Secured Liabilities. In the event Mortgagor elects to perform any Restoration contemplated
by this subsection 1.13.3, Mortgagee shall release such Net Award or Net Proceeds to Mortgagor
as soon as practicable following receipt of a Restoration Election Notice but in no event more
than 15 days following such receipt. Mortgagor shall, within 15 days following the date of its
receipt of any proceeds in respect of a Destruction or Taking, as the case may be, commence and
diligently coitinue to perform the Restoration of that portion or portions of the Improvements
and Equipmert subject to such Destruction or affected by such Taking so that, upon the
completion of the Restoration, the Premises and Equipment will be in substantially the same
condition and shall be of at least equal value and utility for its intended purposes as the Premises
and Equipment was iniriediately prior to such Destruction or Taking. Mortgagor shall so
complete such Restoration with its own funds to the extent that the amount of any Net Award or
Net Proceeds is insufficient 1ei sach purpose.

1.13.4 Major Restoration. In the event there shall be a Net Award or
Net Proceeds other than as described 7 subsection 1.13.3, Mortgagee shall have the option to
apply such Net Award or Net Proceeds, «as the case may be, to the Secured Liabilities in such
order as Mortgagee in its sole discretion sliallidetermine or to require a Restoration of the
Mortgaged Property. In the event a Restoration is o be performed under this subsection 1.13.4,
Mortgagee shall not release any part of the Net Awara or the Net Proceeds except in accordance
with the provisions of subsection 1.13.5, and Mortgago: shall, prior to commencing any work to
effect a Restoration of the Premises and Equipment, promptly (but in no event later than 90 days

following any Destruction or Taking) furnish to Mortgagee:

(1) complete plans and specificetigns (the “Plans and
Specifications™) for the Restoration;

(i)  a certificate (an “Architect’s Certificate”) of jan independent,
reputable architect or engineer reasonably acceptable to Mortgagee and licensed in the state
where the Premises are located (a) listing all permits and approvals requiréd-by law in
connection with the Restoration and (b) stating (I) that all permits and approvals requited by law
to commence work in connection with the Restoration have been obtained, (II) that the Plans and
Specifications have been reviewed and approved by the signatory thereto, (III) such signatory’s
estimate (an “Estimate”) of the costs of completing the Restoration, and (IV) that upon
completion of such Restoration in accordance with the Plans and Specifications, the value and
utility of the Premises and the Equipment will be approximately equal to or greater than the
value and utility thereof immediately prior to the Destruction or Taking relating to such
Restoration; and

(1)  if the Estimate exceeds the Net Proceeds or Net Award, as the case
may be, a surety bond for, guarantee of, or irrevocable letter of credit (a “Letter of Credit”) or
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other irrevocable and unconditional commitment to provide funds (each, a “Commitment”) for
the payment of the excess cost of such Restoration, payable to or in favor of Mortgagee, as
Agent, which bond, guaranty, Letter of Credit or Commitment (A) shall be signed by a surety or
sureties or guarantor(s), as the case may be, acceptable to Mortgagee and, in the case of a Letter
of Credit or Commitment, shall be provided by a bank or other financial institution having
capital and surplus in excess of $500 million as shown in its most recent available statement of
financial condition and (B) shall be in an amount not less than the excess of the amount of the
Estimate over the amount of the Net Award or Net Proceeds, as the case may be, then held by
Mortgagee for application toward the cost of such Restoration.

Mortgagee shall have the right to review and approve the Plans and
Specificatiotis.. Promptly upon any approval of the Plans and Specifications by Mortgagee,
Mortgagor shali sommence and diligently continue to perform the Restoration in accordance
with such approved Plans and Specifications. Mortgagor shall so complete such Restoration
with its own funds t tne extent that the amount of any Net Award or Net Proceeds is insufficient
for such purpose. Morgigee’s approval of Mortgagor’s Plans and Specifications shall not be
deemed to be a represcitation by Mortgagee that such Plans and Specifications comply with
Requirements of Law or insuranie requirements.

1.13.5 Restoration. AZvances Following Destruction or Taking of Mortgaged
Property. In the event Mortgagor shai' g required or permitted to perform a Restoration of the

Premises and Equipment as provided 17 subsection 1.13.4, Mortgagee shall apply any Net
Proceeds or the Net Award held by Mortgrgee on account of the applicable Destruction or
Taking to the payment of the cost of performiiig such Restoration and shall pay portions of the
same, from time to time, to Mortgagor or, at Mortgagee’s option, exercised from time to time,
directly to the contractors, subcontractors, materialmen, laborers, engineers, architects, and other
Persons rendering services or material for such Restoratior. subject to the following conditions:

(1) Each request for payment shali-be.inade on at least ten (10) days
prior notice to Mortgagee and shall be accompanied by an Architect’s Certificate stating (a) that
all the Restoration work then completed has been done in compiance with the Plans and
Specifications, as approved by Mortgagee, and in accordance with all ptovisions of law, (b) the
sums requested are required to reimburse Mortgagor for payments by Morgayor to, or are due
to, the contractors, subcontractors, matetialmen, laborers, engineers, architects. cr-other persons
rendering services or materials for the Restoration, and that, when added to tis sums, if any,
previously paid out by Mortgagee, such sums do not exceed the cost of the Reswerziion to the
date of such Architect’s Certificate, (¢) whether or not the Estimate continues to be accurate, and
if not, what the entire cost of such Restoration is then estimated to be, and (d) that the amount of
the Net Proceeds or Net Award, as the case may be, remaining after giving effect to such
payment will be sufficient on completion of the Restoration to pay for the same in full
(including, in detail, an estimate by trade of the remaining costs of completion);

(i)  Each request for payment shall be accompanied by an opinion of
counsel to Mortgagor, which shall be independent counsel acceptable to Mortgagee, or a title
insurance policy, binder or endorsement satisfactory to Mortgagee confirming that (a) all Liens
(other than Prior Liens) covering that part of the Restoration previously paid for, if any, have
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been waived and (b) there has not been filed with respect to all or any part of the Premises any
Lien (other than Prior Liens) which is not discharged of record and which could have priority
over the Lien of this Mortgage in respect of any part of the Secured Liabilities; and

(iii)  The final request for any payment after the Restoration has been
completed shall be accompanied by an Architect’s Certificate listing all certificates, permits,
licenses, waivers, other documents, or any combination of the foregoing required by law in
connection with or as a result of such Restoration and stating that all of the same have been
obtained.

In the event that there shall be any surplus after application of the Net Award or
the Net P:ocezds to Restoration of the Improvements and the Equipment, such surplus shall be
applied to tlie-Secured Liabilities in such order as Mortgagee in its sole discretion shall
determine or, ai tlic option of Mortgagee, shall be held by Mortgagee as additional collateral to
secure the performaic by Mortgagor of the Secured Liabilities.

SECTIOM-1.14 Alterations. Mortgagor shall not, without the prior written
consent of Mortgagee, malie any addition, modification or change (each, an “Alteration™),
structural or nonstructural, to tne Premises that costs more to effect than $100,000. Whether or
not Mortgagee has consented to the making of any Alteration, Mortgagor shall (i) complete each
Alteration promptly, in a good and workmanlike manner and in compliance with all applicable
local laws, ordinances and requirements an#-{ii) pay when due all claims for labor performed and
materials furnished in connection with such Altcration, unless contested in accordance with the
provisions of subsection 1.4.5.

SECTION 1.15 Hazardous Materiai

1.15.1 Mortgagor represents and warraiis th2t, except as included in the due
diligence information made available or as otherwise disclosed to"Mortgagee, (i) it has obtained
all permits, licenses and other authorizations which are requirec with respect to the ownership
and operation of its business and the Mortgaged Property urides-any and all applicable
Environmental Laws, (ii) unless and to the extent contested by Mortgagor in accordance with the
provisions of subsection 1.5.5 above, it is in compliance with all terms ard conditions of the
required permits, licenses and authorizations, and is also in compliance witp Fnvironmental
Laws, including, without limitation, all other limitations, restrictions, conditicis, standards,
prohibitions, requirements, obligations, schedules and timetables contained in the Enviconmental
Laws, (iii) there is no civil, criminal or administrative action, suit, demand, claim, hearing, notice
of violation, investigation, proceeding, notice of demand letter pending or threatened against it or
any subsidiary under the Environmental Laws which could result in a material fine, penalty or
other cost or expense, and (iv) there are no past or present events, conditions, circumstances,
activities, practices, incidents, actions or plans which Mortgagor reasonably expects may
interfere with or prevent compliance with the Environmental Laws, or which Mortgagor
reasonably expects may give rise to any common law or legal liability, including, without
limitation, liability under the Comprehensive Environmental Response, Compensation and
Liability Act of 1980, as amended, or any other Environmental Law or related common law
theory or which otherwise form the basis of any claim, action, demand, suit, proceeding, hearing
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or notice of violation, study or investigation, based on or related to the manufacture, processing,
distribution, use, generation, treatment, storage, disposal, transport or handling, or the emission,
discharge, release or threatened release into the environment, of any Hazardous Materials which
could result in a fine, penalty or other cost or expense.

1.15.2 Unless and to the extent contested by Mortgagor in accordance with the
provisions of subsection 1.5.5 above and except as included in the due diligence information
made available or otherwise disclosed to Mortgagee in the Credit Agreements. Mortgagor shall
(i) comply with any and all present and future Environmental Laws, (ii) not release, store, treat,
handle, generate, discharge or dispose of any Hazardous Matenials on, under or from the
Mortgaged Property in violation of or in a manner that Mortgagor reasonably expects could
result in anyliability under any Environmental Law, and (iii) take all necessary steps to initiate
and expediticusiy complete all remedial, corrective and other action to eliminate any such effect.
In the event Mortgazor fails to initiate within thirty (30) days after receipt of written notice from
Mortgagee, and theresfter continue with due diligence, activities reasonably intended to satisfy
the covenants in the preceding sentence, Mortgagee may, in addition to any other remedies set
forth herein, as agent fe:"and at Mortgagor’s sole cost and expense, cause compliance with the
covenants and Mortgagor shal! riovide to Mortgagee and its agents and employees access to the
Mortgaged Property for such purpose. The notice required by the preceding sentence shall
identify the condition or conditions-that Mortgagee contends do not comply with the covenants,
along with the basis for alleging usn:compliance with reasonable specificity (the “Non-
Compliance Notice”). Any costs or expzises incurred by Mortgagee for such purpose shall be
immediately due and payable by Mortgagor and shall bear interest at the Default Rate.
Mortgagee shall have the right at any time thaithz Secured Liabilities are outstanding but not
more than once every year, at the sole cost and expense of Mortgagor, to conduct an
environmental audit of the Mortgaged Property by sucilPersons appointed by Mortgagee, and
Mortgagor shall cooperate in all respects in the conduct ¢fsuch environmental audit, including,
without limitation, by providing access to the Mortgaged Property and to all records relating
thereto. To the extent that any environmental audit identifies coriditions which do not satisfy the
covenants of this Section 1.15, Mortgagor agrees, within thirty (30} davs after receipt of the Non-
Compliance Notice, to initiate and thereafter continue with due diligece all reasonable steps to
correct any failure to comply with such covenants. Mortgagor shall indemnify and hold
Mortgagee and each Lender harmless, on demand, from and against all I¢ss, cost, damage or
expense (including, without limitation, reasonable attorneys’ fees and disburseinents and the
allocated costs of staff counsel) that Mortgagee or such Lender may sustain by (eason of the
assertion against Mortgagee or such Lender by any party of any claim relating to such Hazardous
Materials on, under or from the Mortgaged Property or actions taken with respect thereto as
authorized hereunder. The foregoing indemnification shall survive repayment of all Secured
Liabilities and any release or assignment of this Mortgage.

1.15.3 “Environmental Laws” means the common law and all federal, state,
local and foreign laws or regulations, codes, orders, decrees, judgments or injunctions issued,
promulgated, approved or entered thereunder, now or hereafter in effect, relating to pollution or
protection of public or employee health and safety or the environment, including, without
limitation, laws relating to (i) emissions, discharges, releases or threatened releases of pollutants,
contaminants, chemicals, or industrial, toxic or hazardous constituent substances or wastes,
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including, without limitation, asbestos, or ashestos containing materials, polychlorinated
biphenyls, petroleum, including crude oil or any fraction thereof, or any petroleum product
(collectively referred to as “Hazardous Materials™), into the environment (including, without
limitation, ambient air, surface water, ground water, land surface or subsurface strata), (i) the
manufacture, processing, distribution, use, generation, treatment, storage, disposal, transport or
handling of Hazardous Materials, and (i) underground storage tanks, and related piping, and
emissions, discharges, releases or threatened releases therefrom.

SECTION 1.16 Asbestos. Mortgagor shall not install nor permit to be installed
in or removed from the Mortgaged Property, friable asbestos or any asbestos-containing material
(collectively, “ACM”) except in compliance with all applicable Environmental Laws, and with
respect to any ACM currently present in the Mortgaged Property, Mortgagor shall promptly
either (i) remove any ACM which such Environmental Laws require to be removed, or (i1)
otherwise comply with such Environmental Laws with respect to such ACM, all at Mortgagor’s
sole cost and expense. ~If Mortgagor fails to initiate within thirty (30) days after receipt of
written notice from Morigigee, and thereafter continue with due diligence, activities reasonably
intended to satisfy the ACM covenants in the previous sentence, Mortgagee may, in addition to
any other remedies set forth Liezem, take whatever steps it deems necessary or appropriate to
cause compliance with the foregoiig ACM covenants and Mortgagor shall provide to Mortgagee
and its agents and employees access i the Mortgaged Property for such purpose. The notice
required by the preceding sentence shall identify the condition or conditions that Mortgagee
contends do not comply with the foregoing ACM covenants, along with the basis for alleging
non-compliance with reasonable specificity. (Any cOsts or expenses incurred by Mortgagee for
such purpose shall be immediately due and payatic by Mortgagor and bear interest at the Default
Rate. Mortgagor shall indemnify and hold Mor'g2gee and each Lender harmless from and
against all loss, cost, damage and expense (including, without limitation, reasonable attorneys’
fees and disbursements and the allocated costs of staff conmsel) that Mortgagee or such Lender
may sustain, as a result of the presence of any ACM and any removal thereof or compliance with
all applicable Environmental Laws. The foregoing indemniticziian shall survive repayment of
all Secured Liabilities and any release or assignment of this Mortgage:

SECTION 1.17 Books and Records, Other Information

1.17.1 Mortgagor shall keep proper books of record and aceeurs, in which full,
true and correct entries shall be made of all dealings or transactions of or i _relation to the
Mortgaged Property and the business and affairs of the Mortgagor relating to the Mortgaged
Property. Mortgagee and its authorized representatives shall have the right at reasonable times
and upon reasonable notice to examine the books and records of Mortgagor relating to the
operation of the Mortgaged Property.

1.17.2 Mortgagor shall, at any and all times, within a reasonable time after
written request by Mortgagee, furnish or cause to be furnished to Mortgagee, in such manner and
in such detail as may be reasonably requested by Mortgagee, additional information with respect
to the Mortgaged Property.
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SECTION 1.18 No_Claims Against Mortgagee. Nothing contained in this
Mortgage shall constitute any consent or request by Mortgagee, express or implied, for the
performance of any labor or services or the furnishing of any materials or other property in
respect of the Premises or any part thereof, nor as giving Mortgagor any right, power or authority
to contract for or permit the performance of any labor or services or the fumnishing of any
materials or other property in such fashion as would permit the making of any claim against
Mortgagee in respect thereof or any claim that any Lien based on the performance of such labor
or services or the furnishing of any such materials or other property is prior to the Lien of this
Mortgage.

SECTION 1.19 Utility Services. Mortgagor shall pay, or cause to be paid, when
due all charges for all public or private utility services, all public or private rail and highway
services, all pubiic or private communication services, all sprinkler systems, and all protective
services, any other services of whatever kind or nature at any time rendered to or in connection
with the Premises or-any part thereof, shall comply in all material respects with all contracts
relating to any such seivices, and shall do all other things required for the maintenance and
continuance of all suciy services to the extent required to fulfill the obligations set forth in
Section 1.10.

SRTICLE 1T

ASSIGNMENT OF LEASES; SECURITY AGREEMENT;
ASSIGNMENT AGREEMENT

SECTION 2.1 Assignment of Leases, #erts, Issues and Profits.

2.1.1 Mortgagor absolutely, presently and irevocably assigns, transfers and sets
over to Mortgagee, and grants to Mortgagee subject to the terms 7 conditions of this Morigage,
all Mortgagor’s estate, right, title, interest, claim and demand as landlerd to collect rent and other
sums due under all existing Leases and any other Leases, includiag, wwithout limitation, all
extensions of the terms of the Leases (such assigned rights, “Mortgagor’s Intcrest”), as follows:

(1) the immediate and continuing right to receive ard collect Rents
payable by all tenants or other parties pursuant to the Leases;

(i)  all claims, rights, powers, privileges and remedies of Mortgagor,
whether provided for in any Lease or arising by statute or at law or in equity or otherwise,
consequent on any failure on the part of any tenant to perform or comply with any term
of any Lease;

(iii) all rights to take all actions upon the happening of a default under any

Lease as shall be permitted by such Lease or by law, including, without limitation, the
commencement, conduct and consummation of proceedings at law or in equity; and
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(iv)  the full power and authority, in the name of Mortgagor or
otherwise, to enforce, collect, receive and receipt for any and all of the foregoing and to
do any and all other acts and things whatsoever which Mortgagor or any landlord is or
may be entitled to do under the Leases.

2.1.2 Any Rents receivable by Mortgagee hereunder, after payment of all proper
costs and charges, shall be applied to all amounts due and owing under and as provided in this
Mortgage and the Credit Agreement. Mortgagee shall be accountable to Mortgagor only for
Rents actually received by Mortgagee pursuant to this assignment. The collection of such Rents
and the application thereof shall not cure or waive any Event or Default or waive, modify or
affect notice of Event of Default or invalidate any act done pursuant to such notice.

%1.3  So long as no Event of Default shall have occurred and be continuing,
Mortgagor shail kaye a license to collect and apply the Rents and to enforce the obligations of
tenants under the Lcoses. Immediately upon the occurrence and during the continuance of any
Event of Default, the liCense granted in the immediately preceding sentence shall cease and
terminate, with or, to the cxtent permitted by law, without any notice, action or proceeding or the
intervention of a receiver aproiuted by a court. Upon such Event of Default and during the
continuance thereof, Mortgagee may, to the fullest extent permitted by the Leases, (i) exercise
any of Mortgagor’s rights under thie [ ¢ases, (ii) enforce the Leases, (iii) demand, collect, sue for,
aftach, levy, recover, receive, comproiise and adjust, and make, execute and deliver receipts and
releases for all Rents or other payments b4 may then be or may thereafter become due, owing or
payable with respect to the Leases, and (iv) gericrally, do, execute and perform any other act,
deed, matter or thing whatsoever that ought to-bs done, executed and performed in and about or
with respect to the Leases, as fully as allowed or autherized by Mortgagor’s Interest.

2.1.4 Upon the occurrence and during <h: continuance of an Event of Default,
Mortgagor shall, at the direction of Mortgagee, further authorize and direct the tenant under each
Lease to pay directly to, or as directed by, Mortgagee all Rents sccruing or due under its Lease
without proof to the tenant of the occurrence and continuance’ of such Event of Default.
Mortgagor hereby authorizes the tenant under each Lease to rely wpor and comply with any
notice or demand from Mortgagee for payment of Rents to Mortgagee and'Mortgagor shall have
no claim against any tenant for Rents paid by such tenant to Mortgagee pursuant to such notice
or demand.

2.1.5 Mortgagor at its sole cost and expense shall use commerciaily <easonable
efforts to enforce the Leases in accordance with their terms. Neither this Mortgage nor any
action or inaction on the part of Mortgagee shall release any tenant under any Lease, any
guarantor of any Lease or Mortgagor from any of their respective obligations under the Leases or
constitute an assumption of any such obligation on the part of Mortgagee. No action or failure to
act on the part of Mortgagor shall adversely affect or limit the rights of Mortgagee under this
Mortgage or, through this Mortgage, under the Leases.

2.1.6  All rights, powers and privileges of Mortgagee herein set forth are coupled
with an interest and arc irrevocable, subject to the terms and conditions hereof, and Mortgagor
shall not take any action under the Leases or otherwise which is inconsistent with this Mortgage
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or any of the terms hereof and any such action inconsistent herewith or therewith shall be void.
Mortgagor shall, from time to time, upon request of Mortgagee, execute all instruments and
further assurances and all supplemental instruments and take all such action as Mortgagee from
time to tim¢ may reasonably request in order to perfect, preserve and protect the interests
intended to be assigned to Mortgagee hereby.

2.1.7 Mortgagor shall not, unilaterally or by agreement, subordinate, amend,
modify, extend, discharge, terminate, surrender, waive or otherwise change any term of any of
the Leases in any manner which would violate this Mortgage. If the Leases shall be amended as
permitted hereby, they shall continue to be subject to the provisions hereof without the necessity
of any further act by any of the parties hereto.

2:1.8 Nothing contained in this Mortgage shall operate or be construed to (i)
obligate Mortgaygcc to perform any of the terms, covenants or conditions contained in the Leases
or otherwise to imjose any obligation upon Mortgagee with respect to the Leases (including,
without limitation, any svligation arising out of any covenant of quiet enjoyment contained in
the Leases in the event that any tenant under a Lease shall have been joined as a party defendant
in any action by which the estate of such tenant shall be terminated) or (ii) place upon Mortgagee
any responsibility for the operatior; control, care, management or repair of the Premises.

SECTION 2.2 Secunit; Interest in Personal Property.

2.2.1 This Mortgage shall constitute a security agreement and shall create and
evidence a security interest in and Lien upon all the Equipment and in all the other items of
Mortgaged Property in which a security interest inay be granted or a common law pledge created
pursuant to the Uniform Commercial Code as in eifict in the state in which the Premises are
located or under the common law in such state (collectively, “Personal Property”).

2.2.2 Upon the occurrence of any Event of Default, in addition to the remedies
set forth in Article Ill, Mortgagee shall have the power to sell the Personal Property in
accordance with the Uniform Commercial Code as enacted in the statsin which the Premises are
located or under other applicable law. It shall not be necessary thatcany Personal Property
offered be physically present at any such sale or constructively in the possession of Mortgagee or
the person conducting the sale.

2.2.3 Upon the occurrence and during the continuance of any Ev¢nt of Default,
Mortgagee may sell the Personal Property or any part thereof at public or private sale with notice
to Mortgagor as hereinafter provided. The proceeds of any such sale, after deducting all
reasonable expenses of Mortgagee in taking, storing, repairing and selling the Personal Property
(including, without limitation, reasonable attorneys’ fees and legal expenses), shall be applied in
the manner set forth in subsection 3.3.3. At any sale, public or private, of the Personal Property
or any part thereof, Mortgagee may purchase any or all of the Personal Property offered at such
sale.

2.2.4 Mortgagee shall give Mortgagor reasonable notice of any sale of any of
the Personal Property pursuant to the provisions of this Section 2.2. Notwithstanding the
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provisions of Section 5.2, any such notice shall conclusively be deemed to be reasonable and
effective if such notice is mailed at least five (5) days prior to any sale, by first class or certified
mail, postage prepaid, to Mortgagor at its address determined in accordance with the provisions
of Section 5.2.

ARTICLE III

EVENTS OF DEFAULT AND REMEDIES

SECTION 3.1 Events of Default. It shall be an Event of Default hereunder (an
“Event of Default”) if there shall have occurred and be continuing a Default under the Credit
Agreemen.

SLLTION 3.2 Remedies in Case of an Event of Default. If any Event of
Default shall have ccourred and be continuing, Mortgagee may at its option, in addition to any
other action permitted under this Mortgage or the Credit Agreement or by law, statute or in
equity, take one or mor¢ £ he following actions:

3.2.1 by wnuen notice to Mortgagor, declare the entire unpaid amount of the
Secured Liabilities to be due and payable immediately;

3.2.2 personally, or by ifs.agents or attorneys, (i) enter into and upon and take
possession of all or any part of the Premises together with the books, records and accounts of
Mortgagor relating thereto and, exclude Mortagor, its agents and servants wholly therefrom, (ii)
use, operate, manage and control the Premises 204 the Equipment and conduct the business

- thereof, (iii) maintain and restore the Premises and the Equipment, (iv) make all necessary or
proper repairs, renewals and replacements and such useiul Alterations thereto and thereon as
Mortgagee may deem advisable, (v) manage, lease and-uperate the Premises and carry on the
business thereof and exercise all rights and powers of Mortzagor with respect thereto either in
the name of Mortgagor or otherwise, or (vi) collect and receivec 2l eamings, revenues, rents,
issues, profits and income of the Mortgaged Property and every par! théreof. Mortgagee shall be
under no liability for or by reason of any such taking of possession, ent73;, removal or holding,
operation or management except that any amounts so received by Mortgages-shall be applied as
follows:

FIRST: to pay reasonable costs and expenses (including, without
limitation, reasonable attorneys’ fees and expenses) of so entering upoi, taking
possession of, holding, operating and managing the Mortgaged Property or any part
thereof, and any taxes, asscssments or other charges which Mortgagee may consider
necessary or desirable to pay, and any other amounts due to Mortgagee;

SECOND:  without duplication of amounts applied pursuant to clause FIRST
above, to pay all amounts of the Secured Liabilities then due and owing, in accordance
with the priority of payments set forth in the Credit Agreement; and

THIRD: the balance, if any, to the Person lawfully entitled to such amounts,
if all conditions to the release of this Mortgage shall have been fulfilled, but if any such
24

21216039



UNOFFICIAL COPY

condition shall not have been fulfilled, to be held by Mortgagee and thereafter applied to
any future payments required to be made in accordance with clauses FIRST and
SECOND above.

3.2.3 with or without entry, personally or by its agents or attorneys, (i) sell the
Mortgaged Property and all estate, right, title and interest, claim and demand therein at one or
more sales in one or more parcels, in accordance with the provisions of Section 3.3, or (i1)
institute and prosecute proceedings for the complete or partial foreclosure of the Lien and
security interests created and evidenced hereby; or

3.2.4 take such steps to protect and enforce its rights whether by action, suit or
proceeding af law or in equity for the specific performance of any covenant, condition or
agreement i the Credit Agreement and the other Financing Agreements, or in aid of the
execution of auy power granted in this Mortgage, or for any foreclosure hereunder, or for the
enforcement of any cther appropriate legal or equitable remedy or otherwise as Mortgagee shall
elect.

SECTION 2.3 Sale of Mortgaged Property if Event of Default Occurs;
Proceeds of Sale.

3.3.1 [If any Event of r=fault shall have occurred and be continuing, Mortgagee
may institute an action to foreclose this-Martgage or take such other action as may be permitted
and available to Mortgagee at law or in equity for the enforcement of this Mortgage and
realization on the Mortgaged Property and .proceeds thereon through power of sale, final
judgment and execution thereof or otherwise, and-ir furtherance thereof Mortgagee may sell the
Mortgaged Property at one or more sales, as an enuzety_or in parcels, at such time and place,
upon such terms and after such notice thereof as may o< reguired or permitted by law or statute
or in equity. Mortgagee may execute and deliver to the purchazer at such sale a conveyance of
the Mortgaged Property in fee simple and an assignment or conveyance of all Mortgagor’s
Interest in the Leases and the Mortgaged Property, each of whicli conveyances and assignments
shall contain recitals as to the Event of Default upon which the execiition of the power of sale
herein granted depends, and Mortgagor hereby constitutes and appoints Mortgagee the true and
lawful attorney in fact of Mortgagor to make any such recitals, sale, assignméniand conveyance,
and all of the acts of Mortgagee as such attorney in fact are hereby ratificd and confirmed.
Mortgagor agrees that such recitals shall be binding and conclusive upon Mortgager-and that any
assignment or conveyance to be made by Mortgagee shall divest Mortgagor of 4 cight, title,
interest, equity and right of redemption, including any statutory redemption, in and to the
Mortgaged Property. The power and agency hereby granted are coupled with an interest and are
irrevocable by death or dissolution, or otherwise, and are in addition to any and all other
remedies which Mortgagee may have hereunder, at law or in equity. So long as the Secured
Liabilities, or any part thereof, remain unpaid, Mortgagor agrees that possession of the
Mortgaged Property by Mortgagor, or any Person claiming under Mortgagor, shall be as tenant,
and, in case of a sale under power or upon foreclosure as provided in this Mortgage, Mortgagor
and any Person in possession under Mortgagor, as to whose interest such sale was not made
subject, shall, at the option of the purchaser at such sale, then become and be tenants holding
over, and shall forthwith deliver possession to such purchaser, or be summarily dispossessed in
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accordance with the laws applicable to tenants holding over. In case of any sale under this
Mortgage by virtue of the exercise of the powers herein granted, or pursuant to any order in any
judicial proceeding or otherwise, the Mortgaged Property may be sold as an entirety or in
separate parcels in such manner or order as Mortgagee in its sole discretion may elect. One or
more exercises of powers herein granted shall not extinguish or exhaust such powers, until the
entire Mortgaged Property is sold or all amounts secured hereby are paid in full.

3.3.2 In the event of any sale made under or by virtue of this Article 111, the
entire principal of, and interest in respect of the Secured Liabilities, if not previously due and
payable, shall, at the option of Mortgagee, immediately become due and payable, anything in this
Mortgage to the contrary notwithstanding.

2.2.3 The proceeds of any sale made under or by virtue of this Article III,
together with a0y wther sums which then may be held by Mortgagee under this Mortgage,
whether under the plevisions of this Article III or otherwise, shall be applied as follows:

FIRST: to pay the costs and expenses incurred by Mortgagee in enforcing
its remedies under th's Mertgage;

SECOND: to pay the costs and expenses of the sale and of any receiver of the
Mortgaged Property or any part-thereof appointed pursuant to subsection 3.5.2;

THIRD: without duplication of the amounts applied pursuant to clauses
FIRST and SECOND above, to pay all amounts of the Secured Liabilitics then due and
owing in accordance with the priority of payments set forth in the Credit Agreement; and

FOURTH: the balance, if any, to ihe Person lawfully entitled thereto
(including Mortgagor).

3.3.4 Mortgagee (on behalf of any Lender or en«ts own behalf) or any Lender
or any of their respective Affiliates may bid for and acquire the Mecrigaged Property or any part
thereof at any sale made under or by virtue of this Article Ill and, in lizu of paying cash therefor,
may make settlement for the purchase price by crediting against the purchase price the unpaid
amounts (whether or not then due) owing to Mortgagee, or such Lender in raspect of the Secured
Liabilities, after deducting from the sales price the expense of the sale and the reasonable costs
of the action or proceedings and any other sums that Mortgagee or such Lender is authorized to
deduct under this Mortgage.

3.3.5 Mortgagee may adjourn from time to time any sale by it to be made under
or by virtue of this Mortgage by announcement at the time and place appointed for such sale or
for such adjourned sale or sales, and, Mortgagee, without further notice or publication, may
make such sale at the time and place to which the same shall be so adjourned.

3.3.6 If the Premises are comprised of more than one parcel of land, Mortgagee
may take any of the actions authorized by this Section 3.3 in respect of any or a number of
individual parcels.
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SECTION 34 Additional Remedies in Case of an Event of Default.

3.4.1 Mortgagee shall be entitled to recover judgment as aforesaid either before,
after or during the pendency of any proceedings for the enforcement of the provisions of this
Mortgage, and the right of Mortgagee to recover such judgment shall not be affected by any
eniry or sale hereunder, or by the exercise of any other right, power or remedy for the
enforcement of the provisions of this Mortgage, or the foreclosure of, or absolute conveyance
pursuant to, this Mortgage. In case of proceedings against Mortgagor in insolvency or
bankruptcy or any proceedings for its reorganization or involving the liquidation of its assets,
Mortgagee shall be cntitled to prove the whole amount of principal and interest and other
payments, charges and costs due in respect of the Secured Liabilities to the full amount thereof
without déducting therefrom any proceeds obtained from the sale of the whole or any part of the
Mortgaged Property; provided, however, that in no case shall Mortgagee receive a greater
amount than the sgsregate of such principal, interest and such other payments, charges and costs
(with interest at the I>¢fault Rate) from the proceeds of the sale of the Mortgaged Property and
the distribution from the‘estate of Mortgagor.

3.4.2 Any itecorvery of any judgment by Mortgagee and any levy of any
execution under any judgment upeii the Mortgaged Property shall not affect in any manner or to
any extent the Lien and security intszests created and evidenced hereby upon the Mortgaged
Property or any part thereof, or any conveyances, powers, rights and remedies of Mortgagee
hereunder, but such conveyances, powers, rights and remedies shall continue unimpaired as
before.

3.4.3 Any moneys collected by Mortgagee under this Section 3.4 shall be
applied in accordance with the provisions of subsectica 7.3.3.

SECTION 3.5 Legal Proceedings Afteran Event of Default.

3.5.1 After the occurrence of any Event of Default and immediately upon the
commencement of any action, suit or legal proceedings to obtain iudgment for the Secured
Liabilities or any part thereof, or of any procecdings to foreclose the Licn and security interest
created and evidenced by this Mortgage or otherwise enforce the provisions-f this Mortgage or
of any other proceedings in aid of the enforcement of this Mortgage, Mortgages shall enter its
voluntary appearance in such action, suit or proceeding.

3.5.2 Upon the occurrence and during the continuance of an Evem i Default,
Mortgagee shall be entitled forthwith as a matter of right, concurrently or independently of any
other right or remedy under this Mortgage either before or after declaring the Secured Liabilities
or any part thereof to be due and payable, to the appointment of a receiver without giving notice
to any party and without regard to the adequacy or inadequacy of any security for the Secured
Liabilities or the solvency or insolvency of any Person then legally or equitably liable for the
Secured Liabilities or any portion thereof. Mortgagor consents to the appointment of such
receiver. Notwithstanding the appointment of any receiver, Mortgagee shall be entitled as
pledgee to the possession and control of any cash, deposits or instruments at the time held by or
payable or deliverable under the terms of the Credit Agreement to Mortgagee.
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3.53 Mortgagor waives the benefit of all laws now existing or that hereafter
may be enacted providing for (1) any appraisement before sale of any portion of the Premises, or
(i) extension of the time for the enforcement or collection of any Secured Liability, or (iit)
creation of an extension of the period of redemption from or a moratorium on any sale made
pursuant to this Mortgage. To the full extent Mortgagor may do so, Mortgagor agrees that
Mortgagor will not at any time insist upon, plead, claim or take the benefit or advantage of any
law now or hereafter in force providing for any appraisement, valuation, stay, extension,
redemption or moratorium, and Mortgagor, for Mortgagor, Mortgagot’s successors and assigns,
and for any and all Persons ever claiming any interest in the Premises, to the extent permitted by
law, hereby waives and releases all rights of redemption, reinstatement, valuation, appraisement,
moratorium, and stay of execution. If any law referred to in this Section 3.5 and now in force, of
which Mortgager, Mortgagor’s successors and assigns or other Person might take advantage
despite this Section 3.5, shall hereafter be repealed or cease to be in force, such law shall not
thereafier be deestie4 to preclude the application of this Section 3.5. Mortgagor expressly waives
and relinquishes any ard-all rights and remedies which Mortgagor may have or be able to assert
by reason of the laws pertaining to the rights and remedies of sureties. Mortgagor waives, to the
full extent permitted by law -all statutes of limitations as a defense to this Mortgage and any
obligation secured by this Mortgage. Mortgagor for itself and all who may claim through or
under it waives any and all right to have the property and estates comprising the Premises
marshalled upon any foreclosure ot t'ie Lien hereof and agrees that any court having jurisdiction
to foreclose such Lien may order the Preriises sold as an entirety. Mortgagor expressly waives
any and all rights of redemption from sale under any order or decree of foreclosure, pursuant to
rights granted in this Mortgage, on behalf of Martgagor, and each and every Person acquiring
any interest in, or title to, the Premises described” i this Mortgage subsequent to the date of this
Mortgage, and on behalf of all other Persons to the av{ent permitted by applicable law.

SECTION 3.6 Remedies Not Exclusive. Mo remedy conferred upon or reserved
to Mortgagee by this Mortgage is intended to be exclusive of any other remedy or remedies, and
each and every such remedy shall be cumulative and shall be-ir 2ddition to every other remedy
given under this Mortgage or now or hereafter existing at law- o in equity. Any delay or
omission of Mortgagee to exercise any right or power accruing on ary Event of Default shall not
impair any such right or power and shall not be construed to be a waiver of or acquiescence In
any such Event of Default. Every power and remedy given by this Mortgege inay be exercised
from time to time concurrently or independently, when and as often as may be derned expedient
by Mortgagee in such order and manner as Mortgagee, in its sole discretion, may elect. If
Mortgagee accepts any moneys required to be paid by Mortgagor under this Mortgrge after the
same become due, such acceptance shall not constitute a waiver of the right either to require
prompt payment, when due, of all other sums secured by this Mortgage or to declare an Event of
Default with regard to subsequent defaults. 1f Mortgagee accepts any moneys required to be paid
by Mortgagor under this Mortgage in an amount less than the sum then due, such acceptance
shall be deemed an acceptance on account only and on the condition that it shall not constitute a
waiver of the obligation of Mortgagor to pay the entire sum then due, and Mortgagor’s failure to
pay the entire sum then duc shall be and continue to be a default hereunder notwithstanding
acceptance of such amount on account.
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ARTICLE IV

CERTAIN DEFINITIONS

The following terms shall have the following respective meanings:

«“Cost of Construction” means the sum, so far as it relates to the reconstructing,
renewing, restoring or replacing of the Improvements, of (1) obligations incurred or assumed by
Mortgagor or undertaken by tenants pursuant to the terms of the Leases for labor, materials and
other expenses and to contractors, builders and materialmen; (ii) the cost of contract bonds and
of insurance of all kinds that may reasonably be deemed by Mortgagor to be desirable or
necessary duriag the course of construction; (iii) the expenses incurred or assumed by Mortgagor
for test borings, surveys, estimates, any Plans and Specifications and preliminary investigations
therefor, and foi supervising construction, as well as for the performance of all other duties
required by or reasCnably necessary for proper construction; (iv) ad valorem property taxes
levied upon the Premises, during performance of any Restoration; and (v) any costs or other
charges in connection wits obtaining title insurance and counsel opinions that may be required or
necessary in connection with a R«storation.

“Governmental Authority” means any federal, state, local or foreign court,
agency, authority, board, bureau, corimission, department, office or instrumentality of any
nature whatsoever or any governmental’ei quasi-governmental unit, whether civil or military,
whether now or hereafter in existence, ot any-officer or official thereof, having or exercising
jurisdiction over the Mortgagor or the Mortgaged Property.

“Officers’ Certificate” means, as-2pplied to any corporation, a certificate
executed on behalf of such corporation by its Chaiimian of the Board (if an officer) or its
President or one of its Vice Presidents and by its Chief Financial Officer or its Treasurer or any
Assistant Treasurer; provided, that every Officers” Certificatz with respect to compliance with a
condition precedent to the making of any Loan hereunder shailin:lude (i) a statement that the
officers making or giving such Officers’ Certificate have read suchcendition and any definitions
or other provisions contained in this Mortgage relating thereto, (ii) a statement that, in the
opinion of the signers, they have made or have caused to be madc such cxamination or
investigation as is necessary to enable them to express an informed opinion as ¢ whether or not
such condition has been complied with, and (iii) a statement as to whether, in the opinion of the
signers, such condition has been complied with.

ARTICLE V
MISCELLANEOUS

SECTION 5.1 Severability. In the event any one or more of the provisions
contained in this Mortgage shall for any reason be held to be invalid, illegal or unenforceable in
any respect, such invalidity, illegality or unenforceability shall not affect any other provision of
this Mortgage, but this Mortgage shall be construed as if such invalid, illegal or unenforceable
provision had never been contained herein or therein. The invalidity of any provision of this
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Mortgage in any one jurisdiction shall not affect or impair in any manner the validity of such
provision in any other jurisdiction.

SECTION 5.2 Notices. Except as otherwise expressly provided herein, any
notice, demand or other communication required or desired to be served, given or delivered
hereunder shall be in writing, and shall be deemed to have been validly served, given or
delivered (i) three (3) Business Days after deposit in the United States mails, with proper postage
prepaid, (ii) when sent after receipt of confirmation or answerback if sent by telecopy, or other
similar facsimile transmission, (iii) one (1) Business Day after deposited with a reputable
overnight courier with all charges prepaid, or (iv) when delivered, if hand-delivered by
messenger, sit of which shall be properly addressed to the party to be notified and sent to the
address or num?er indicated as follows:

If > Mortgagor:

Attention:
Telecopier:
Confirmation:

If to Mortgagee:

American National Bank and Trust Company of Chicago
120 S. La Salle St.

Chicago, IL. 60603-3400

Attention: James G. Cygan, Vice Presideqi_

Telecopy: 312-661-5034

or to such other address or number as each party designates to the othcr in.the manner herein
prescribed.

SECTION 5.3 Covenants To Run with the Land. All grants, coverants, terms,
provisions and conditions in this Mortgage shall run with the Land and shall apply ¢, and bind
the successors and assigns of Mortgagor. [f there shall be more than one mortgagor, the
covenants and warranties hereof shall be joint and several.

SECTION 5.4 Captions; Gender and Number. The captions and section
headings of this Mortgage are for convenience or are not to be used to interpret or define the
provisions hereof. All terms contained herein shall be construed whenever the context of this
Mortgage so requires, so that the singular includes the plural and so that the masculine includes
the feminine.
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SECTION 5.5 Limitation on Interest Pavable. It is the intention of the parties
to conform strictly to the usury laws, whether state or federal, that are applicable to the
transaction of which this Mortgage is a part. All agreements between Mortgagor and Mortgagee
whether now existing or hereafter arising and whether oral or written, are hereby expressly
limited so that in no contingency or event whatsoever shall the amount paid or agreed to be paid
by Mortgagor for the use, forbearance or detention of the money to be loaned under the Credit
Agreement or any related document, or for the payment or performance of any covenant or
obligation contained herein or in the Credit Agreement or any related document, exceed the
maximum amount permissible under applicable federal or state usury laws. If under any
circumstances whatsoever fulfillment of any such provision, at the time performance of such
provision shail be due, shall involve exceeding the limit of validity prescribed by law, then the
obligation to_be fulfilled shall be reduced to the limit of such validity. If under any
circumstances Mertgagor shall have paid an amount deemed interest by applicable law, which
would exceed the highest lawful rate, such amount that would be excessive interest under
applicable usury laws sliall be applied to the reduction of the principal amount owing in respect
of the Secured Liabilities and not to the payment of interest, or if such excessive interest exceeds
the unpaid balance of principal and any other amounts duc hereunder, the excess shall be
refunded promptly to Mortgagor.” All sums paid or agreed to be paid for the use, forbearance or
detention of the principal under any extension of credit by Mortgagee shall, to the extent
permitted by applicable law, and ¢ the extent necessary to preclude exceeding the limit of
validity prescribed by law, be amortiz:d, nrorated, allocated and spread from the date of this
Mortgage until payment in full of the Secured Liabilities so that the actual rate of interest on
account of such principal amounts is uniform ‘hroughout the term hereof.

SECTION 5.6 Indemnification; Peimbursement. —Mortgagor agrees to
indemnify, pay and hold harmless Mortgagee and cach of the Secured Parties and the officers,
directors, employees, agents and affiliates of Mortgages and each of the Secured Parties
(collectively called the “Indemnitees”), on demand, frora and against any and all other
liabilities, obligations, losses, damages, penalties, actions, judgments, suits, claims, costs
(including, without limitation, settlement costs), expenses or disburscments of any kind or nature
whatsoever (including, without limitation, the reasonable fees and disbursements of counsel for
such Indemnitees in connection with any investigative, administrative or judicial proceeding
commenced or threatened, whether or not such Indemnitee shall be designateq a party thereto),
which may be imposed on, incurred by, or asserted against that Indemnitee, ‘G any manner
relating to or arising out of this Mortgage or any other Financing Agreement (incirding, without
limitation, any misrepresentation by Mortgagor in this Mortgage or any othe:" jinancing
Agreement) (the “indemnified liabilities”); provided that Mortgagor shall have no obligation to
an Indemnitee hereunder with respect to indemnified liabilities if it has been determined by a
final decision (after all appeals and the expiration of time to appeal) by a court of competent
jurisdiction that such indemnified liability arose from the gross negligence or willful misconduct
of that Indemnitee. To the extent that the undertaking to indemnify, pay and hold harmless set
forth in the preceding sentence may be unenforceable because it is violative of any law or public
policy, Mortgagor shall contribute the maximum portion which it is permitted to pay and satisfy
under applicable law, to the payment and satisfaction of all indemnified liabilities incurred by the
Indemnitees or any of them. The obligations of Mortgagor contained in this Section 5.6 shall
survive the termination of this Mortgage and the discharge of Mortgagor’s other obligations
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under this Mortgage and the other Financing Agreements. Any amount paid by any Indemnitee
as to which such Indemnitee has the right to reimbursement shall constitute Secured Liabilities
secured by the Mortgaged Property.

SECTION 5.7 Choice of Law. The terms and provisions of this Mortgage and
the enforcement hereof shall be governed by and construed in accordance with the laws of the
state in which the Premises are located (except where the laws or conflict of laws rules of such
state would otherwise require).

SECTION 5.8 No Merger. The rights and estate created by this Mortgage shall
not, under ary circumstances, be held to have merged into any other estate or interest now owned
or hereafter-acquired by Mortgagee unless Mortgagee shall have consented to such merger in
writing.

SEULYON 5.9 Changes in Writing. This Mortgage may not be modified,
amended, discharged orwaived in whole or in part except by an instrument in writing executed
in accordance with the/Credit Agreement and signed by (i) Mortgagor, to the extent any
modification, amendment, discharge or waiver is sought to be enforced against Mortgagor, and
(ii) Mortgagee, to the extent any medification, amendment, discharge or waiver is sought to be
enforced against Mortgagee.

SECTION 5.10 No Creait_for Payment of Taxes or Impositions. Mortgagor
shall not be entitled to any credit against the priacipal, premium, if any, or interest payable under
the Credit Agreement, and Mortgagor shall not be entitled to any credit against any other sums
which may become payable under the terms thercof or hereof, by reason of the payment of any
tax or other impositions on the Mortgaged Property orany part thereof.

SECTION 5.11 Stamp and Other Taxes.- Subject to the provisions of
subsection_1.5.5 relating to permitted contests, Mortgagor shall pay any United States
documentary stamp taxes, with interest and fines and penalties, and any mortgage recording
taxes, with interest and fines and penalties, that may hereafler be Jevied, imposed or assessed
under or upon or by reason of this Mortgage or the Secured Liabiiitiés or any instrument or
transaction affecting or relating to either thereof and in default thereof Mortgagee may advance
the same and the amount so advanced shall be payable by Mortgagor to Moz(zagee within ten
(10) days after demand therefor, together with interest thereon at the Default Rate; provided,
however, if, in the opinion of counsel for Mortgagee, (i) it might be unlawfii-to require
Mortgagor to make such payment or (ii) the making of such payment might result in the
imposition of interest beyond the maximum amount permitted by applicable law, then, and in
such event, Mortgagee may elect by notice in writing to Mortgagor to declare all of the Secured
Liabilities immediately due and payable anything contained herein or in any other Financing
Agreement to the contrary notwithstanding.

SECTION 5.12 Estoppel Certificates. Mortgagor shall, from time to time, upon
thirty (30) days prior written request of Mortgagee, execute, acknowledge and deliver to
Mortgagee a certificate signed by an authorized officer or officers stating that this Mortgage, the
Credit Agreement and the other Financing Agreements are unmodified and in full force and
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effect (or, if there have been modifications, that this Mortgage, the Credit Agreement or such
Financing Agreement, as applicable, is in full force and effect as modified and setting forth such
modifications) and stating the date to which principal and interest have been paid on the Loans.

SECTION 5.13 Additional Security. Without notice to or consent of Mortgagor
and without impairment of the Lien and rights created by this Mortgage, Mortgagee may accept
(but Mortgagor shall not be obligated to furnish) from Mortgagor or from any other Person or
Persons, additional security for the Secured Liabilities. Neither the giving of this Morigage nor
the acceptance of any such additional security shall prevent Mortgagee from resorting, first, to
such additional security, and, second, to the security created by this Mortgage without affecting

Mortgagee’s Lien and rights under this Mortgage.
5ECTION 5.14 Partial Release; Release.

5.14/1 Mortgagor agrees that, without affecting the liability of any Person or
Persons for payment of e Secured Liabilities or affecting the Lien of this Mortgage upon the
Mortgaged Property or-auy part thereof (other than Persons or property expressly released as a
result of the exercise by Moitgagee of its rights and privileges hereunder), Mortgagee may at any
time and from time to time, on request of Mortgagor, without notice to any Person or Persons
liable for payment of any of the Secyred Liabilities extend the time or agree to alter the terms of
payment of such Secured Liabilities:~ Mortgagor further agrees that any part of the Mortgaged
Property may be released with or withon: consideration without affecting the remainder of the
Secured Liabilities or the priority of this Murtgage with respect to the remainder of the

Mortgaged Property.

5.14.2 The Mortgaged Property shali e released from the Lien of this Mortgage
in accordance with the provisions of the Credit Agréernent or at such time as all Secured
Liabilities and reimbursement obligations in respect of Letters-af Credit outstanding from time to
time have been paid in full (without regard to the obligations which survive the payment thereof)
and the Commitments of the Lenders to make any Loan or issu¢ Zny Letter of Credit under the
Credit Agreement shall have expired or been sooner terminated. ~Mortgagee, on the written
request of Mortgagor, will execute and deliver such proper instruments of release and
satisfaction as may reasonably be requested to evidence such release, and any such instrument,
when duly executed by Mortgagee and duly recorded by Mortgagor in the places where this
Mortgage is recorded, shall conclusively evidence the release of this Mortgage.

SECTION 5.15 Certain Expenses of Mortgagee. If any action, ‘suit or other
proceeding affecting the Mortgaged Property or any part thereof be commenced, in which action,
suit or proceeding Mortgagee is made a party or participates or in which the right to use the
Mortgaged Property or any part thereof is threatened, or in which it becomes necessary in the
judgment of Mortgagee to defend or uphold the Lien of this Mortgage (including, without
limitation, any action, suit or proceeding to establish or uphold the compliance of the
Improvements with any Requirements of Law), then all amounts paid or incurred by Mortgagee
for the expense of any such action, suit or other proceeding or to protect its rights therein
(whether or not it is made or becomes a party thereto) or otherwise to enforce or defend the
rights and Lien created by this Mortgage, including, without limitation, reasonable attorneys’

33

91216039




4

L.

. UNOFFICIAL COPY

fees and legal expenses, shall be paid by Mortgagor upon demand together with interest at the
Default Rate from the date of the payment or incurring thereof to the date of repayment, and any
such amount and the interest thereon shall be a Lien on the Mortgaged Property, prior to any
right, or right to, interest in, or claim upon the Mortgaged Property attaching or accruing
subsequent to or otherwise subordinate to the Lien of this Mortgage, and the same shall be
deemed to be secured hereby. All other amounts paid, advanced or incurred by Mortgagee in
order to secure and protect the Lien of this Mortgage or other security provided hereunder shall
be a like Lien on the Mortgaged Property and be deemed to be secured hereby.

SECTION 5.16 Expenses of Collection. In the event this Mortgage or any other
instrument evidencing the Secured Liabilities is placed in the hands of counsel for collection of
any amount pryable hereunder or thereunder or for the enforcement of any of the provisions
hereof or therest, Mortgagor agrees to pay all reasonable costs associated therewith incurred by
Mortgagee, inch:dirg. without limitation, reasonable attorneys’ fees and legal expenses, either
with or without the iustitution of an action, suit or other proceeding, in addition to all costs,
disbursements and allowarices provided by law, all such costs to be paid upon demand, together
with interest thereon at iiie Default Rate from the date of notice or incurring thereof to the date of
repayment, and the same shail-02'deemed to be secured hereby.

SECTION 5.17 business Days. In the event any time period or any date
provided in this Mortgage ends or Tals on a day other than a Business Day, then such time
period shall be deemed to end and such 3ate shall be deemed to fall on the next succeeding
Business Day, and performance herein may b¢ made on such Business Day, with the same force
and effect as if made on such other day.

SECTION 5.18 Relationship. The relationship of Mortgagee to Mortgagor
hereunder is strictly and solely that of lender and borroy.er and mortgagor and mortgagee and
nothing contained in the Credit Agreement, this Mortgage or-any other document or instrument
now existing and delivered in connection therewith or otherwise in connection with the Secured
Liabilities is intended to create, or shall in any event or under ai\y circumstance be construed as
creating a partnership, joint venture, tenancy-in-common, joint tenazicy .or other relationship of
any nature whatsoever between Mortgagee and Mortgagor other than as iender and borrower and
mortgagor and mortgagee.

SECTION 5.19 Concerning Mortgagee.

5.19.1 Mortgagee shall be entitled to rely upon any written notice,. statement,
certificate, order or other document or any telephone message believed by it to be genuine and
correct and to have been signed, sent or made by the proper Person, and, with respect to all
matters pertaining to this Mortgage and its duties hereunder, upon advice of counsel selected by
1t,

5.19.2 With respect to any of its rights and obligations as a Lender, Mortgagee
shall have and may exercise the same rights and powers hereunder. The term “Lenders,”
“Lender” or any similar terms shall, unless the context clearly otherwise indicates, include
Mortgagee in its individual capacity as a Lender. Mortgagee may accept deposits from, lend
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money to, and generally engage in any kind of banking, trust or other business with Mortgagor or
any entity related to or affiliated with Mortgagor to the same extent as if Mortgagee were not
acting as Agent.

5.19.3 Mortgagor shall recognize as the beneficiary under this instrument any
party who has succeeded to the interest of Mortgagee pursuant to the terms of the Credit
Agreement.

5.19.4 If any item of Mortgaged Property also constitutes collateral granted to
Mortgagee under any other deed of trust, mortgage, security agreement, pledge or instrument of
any type, in the event of any conflict between the provisions of this Mortgage and the provisions
of such other-deed of trust, mortgage, security agreement, pledge or instrument of any type in
respect of suck vollateral, Mortgagee, in its sole discretion, shall select which provision or
provisions shall conirol.

5.19.5 Muitgagee may resign from the performance of all its functions and duties
hereunder at any time i accordance with the provisions of the Credit Agreement. Such
resignation shall take effect upen the appointment of a successor Mortgagee pursuant to the
provisions of the Credit Agreernent.

SECTION 5.20 Future Advances. Subject to the limitations set forth in the last
paragraph of the Granting Clauses seciior of this Mortgage, this Mortgage may secure future
advances.

SECTION 5.21 Mortgagee’s Rigb: To Sever Indebtedness.

5.21.1 Mortgagor acknowledges that-(s) the Mortgaged Property does not
constitute the sole source of security for the payment and performance of the Secured Liabilities
and that the Secured Liabilities are also secured by property of vortgagor in other jurisdictions
(all such property, collectively, the “Collateral”), (b) the numbver of such jurisdictions and the
nature of the transaction of which this instrument is a part are suck’ that it would have been
impracticable for the parties to allocate to each item of Collateral a specific loan amount and to
execute in respect of such item a separate credit agreement and (c) Mortgagor intends that
Mortgagee have the same rights with respect to the Mortgaged Properyy, . foreclosure or
otherwise, that Mortgagee would have had if each item of Collateral had heen secured,
mortgaged or pledged pursuant to a separate credit agreement, mortgage or security document.
In furtherance of such intent, Mortgagor agrees that Mortgagee may at any time by :otice (an
“Allocation Notice”) to Mortgagor allocate a portion (the “Allocated Indebtedness™) of the
Secured Liabilities to the Mortgaged Property and sever from the remaining Secured Liabilities
the Allocated Indebtedness. From and after the giving of an Allocation Notice with respect to
the Mortgaged property, the Secured Liabilities hereunder shall be limited to the extent set forth
in the Allocation Notice and (as so limited) shall, for all purposes, be construed as a separate
loan obligation of Mortgagor unrelated to the other transactions contemplated by the Credit
Agreement or any other Financing Agreement or any document related to either thereof. To the
extent that the proceeds on any foreclosure of the Mortgaged Property shall exceed the Allocated
Indebtedness, such proceeds shall belong to Mortgagor and shall not be available hereunder to
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satisfy any Secured Liabilities of Mortgagor other than the Allocated Indebtedness. In any
action or proceeding to foreclose the Lien of this Mortgage or in connection with any power of
sale foreclosure or other remedy exercised under this Mortgage commenced after the giving by
Mortgagee of an Allocation Notice, the Allocation Notice shall be conclusive proof of the limits
of the Secured Liabilities hereby secured, and Mortgagor may introduce, by way of defense or
counterclaim, evidence thereof in any such action or proceeding.

5.21.2 Mortgagor waives to the greatest extent permitted under law the right to a
discharge of any of the Secured Liabilities under any statute or rule of law now or hereafter in
effect which provides that foreclosure of the Lien of this Mortgage or other remedy exercised
under this Martgage constitutes the exclusive means for satisfaction of the Secured Liabilities or
which makes tnavailable a deficiency judgment or any subsequent remedy because Mortgagee
elected to procéed with a power of sale foreclosure or such other remedy or because of any
failure by Mortgagze to comply with laws that prescribe conditions to the entitlement to a
deficiency judgment.ir the event that, notwithstanding the foregoing waiver, any court shall for
any reason hold that Mottzagee is not entitled to a deficiency judgment, Mortgagor shall not (a)
introduce in any other jusisdiction such judgment as a defense to enforcement against Mortgagor
of any remedy in the Credit - Agieement or any other Financing Agreement or (b) seek to have
such judgment recognized or entered in any other jurisdiction, and any such judgment shall in all
events be limited in application oniy fo the state or jurisdiction where rendered.

5.21.3 If any instrument in-addition to the Allocation Notice is necessary to
effectuate the provisions of this Section 5.21; mcluding, without limitation, any amendment to
this Mortgage, any substitute promissory note or-affidavit or certificate of any kind, Mortgagee
may execute, deliver or record such instrument as te attorney-in-fact of Mortgagor. Such power
of attorney is coupled with an interest and is irrevocable.

SECTION 5.22 Transfer Act. Mortgagor rericzents and warrants to Mortgagee
that the transaction contemplated in this Mortgage is subject to and within the scope of the
Illinois Responsible Property Transfer Act of 1988 (765 ILCS Aci-90) (the “Act”). Pursuant to
subsection 4(b) of the Act, Mortgagor and Mortgagee hereby waive tlic-time periods specified in
subsection 4(a) of the Act, and the parties hereto acknowledge that the7 are each aware of the
purpose and intent of the disclosure document required under the Act.

SECTION 5.23 No Obligation on Mortgagee. This Mortgage s intended only
as security for the Secured Liabilities. ~ Anything in this Mortgage to .thc, contrary
notwithstanding, (i) Mortgagor shall be and remain liable under and with respect to the
Mortgaged Property to perform all of the obligations assumed by it under or with respect to each
thereof; (ii) Mortgagee shall have no obligation or liability under or with respect to the
Mortgaged Property by reason or arising out of this Mortgage; and (iii) Mortgagee shall not be
required or obligated in any manner to perform or fulfill any of the obligations of Mortgagor
under, pursuant to, or with respect to any of the Mortgaged Property.

SECTION 5.24 Care by Mortgagee. Mortgagee shall be deemed to have
excrcised reasonable care in the custody and preservation of any of the Mortgaged Property in its
possession if it takes such action for that purpose as Mortgagor requests in writing, but failure of
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Mortgagee to comply with any such request shall not be deemed to be (or to be evidence of) a
failure to exercise reasonable care and no failure of Mortgagee to preserve or protect any rights
with respect to such Mortgaged Property against prior parties or to do any act with respect to the
preservation of such Mortgaged Property not so requested by Mortgagor shall be deemed a
failure to exercise reasonable care in the custody or preservation of such Mortgaged Property.

SECTION 5.25 Counterparts. This Mortgage may be executed in any number
of counterparts and each such counterpart shall be deemed to be an original, but all such
counterparts shall together constitute but one and the same Mortgage.

[The remainder of this page has been intentionally left blank.]
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IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to be duly
executed and delivered the day and year first above written.

MORTGAGOR:

GROOT INDUSTRIES, INC,,
a Delaware corporation

ACKNOWLEDGMENT

STATE 0F~A|UMD)9 )

) .
COUNTY OF (g ) >

The foregoing Term Loans and Revolving Credit Mortgage, Assignment of
Leases, Security Agreement and Fixture Filing was acknowledged before me this ‘556(’ day of
G 2002, by Jriun Mahoty 25 (e e Bifebiref

L4(n) ) o1, on behalf of the cerporation.

Witness my hand and official seal.
My Commission Expires: v, 2005

e W ¢ ek

\ Y PUBLIC STATE OF ILLINOIS

OF SEAL
Yoy i
MY COMMISSION EXP. NOV. 5,2005

: 0121603
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Schedule A

Legal Description

Common Sreet Address: 630 S. Hicks Road, Palatine, Illinois

PINNo(s):  02-23-313-005-0000
02-23-313.006-0000

Legal Description

LOTS 4 AND 5 IN KLEFSTAD’S PAL ATINE INDUSTRIAL PARK, A
SUBDIVISION OF THAT PART OF THE EAST % OF THE SOUTHWEST % OF
SECTION 23, TOWNSHIP 42 NORTH, RANGE 10, EAST OF THE THIRD
PRINCIPAL MERIDIAN, LYING WEST OF THE WEST RIGHT OF WAY LINE OF
STATE ROUTE NUMBER 53, IN COOK COUMN Y, ILLINOIS.
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Schedule B

Prior Liens

1. Taxes for the year(s) which are not yet payable.




