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MORTGAGE, SECURITY AGREEMENT AND
ASSIGNMENT OF LEASES AND RENTS
(VACANT LAND)
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This Mortgage, Sccurity Agreement and Assignment of Leases and Rents is made as of
the day of Novemncr, 2002, by COLE TAYLOR BANK, NOT PERSONALLY BUT
SOLELY AS TRUSTEE (“TRUSTEE”) UNDER TRUST AGREEMENT DATED
DECEMBER 1, 1995, AND KINOWN AS TRUST NO. 95-2107 (the “Land Trust”), and
Stewart W. Mills, not personally but solely as trustee of the J.C.A. GIFT TRUST, under
agreement dated as of July 9, 1992, as 2mended on July 24, 1995 and June 18, 1998, the sole
beneficiary of the Land Trust (the “Beiieficiary”; Land Trust and Beneficiary collectively

referred to herein as “Mortgagor”), in favor of RANK OF AMERICA, N.A., a national banking
association (“Mortgagee™).

WHEREAS, pursvant to that Amended and Restated Indir<dual Loan Agreement of even
date herewith by and between Mortgagor, Mortgagee and James P. Avgeris, individually (the
“Loan Agreement”), Mortgagor and James P. Avgeris, individually. (Mortgagor and James P.
Avgeris are individually referred to herein as “Borrower” or collectivsly as
executed and delivered to Mortgagee that certain Revolving Note of even daiz herewith payable
to the order of Mortgagee in the maximum principal amount of Ten Million an4 No/100 Dollars

($10,000,000.00), which note bears interest and is payable on the terms more-{vity- described
therein (“Note™).

“Borrowers™),

NOW, THEREFORE, Mortgagor, to secure (1) the payment of all principal and inierest as
and when the same become due and payable under the Note (whether by lapse of time,
acceleration or otherwise), (ii) the payment of all other indebtedness, obligations and liabilities
which this Mortgage secures pursuant to any of its terms and the performance of all covenants
and agreements (and the accuracy of all representations and warranties) contained in the Loan
Agreement and in this Mortgage and in any other instrument securing the Note and delivered in
connection with the indebtedness represented by the Note (the Note, the Loan Agreement, the
Mortgage, and any other instrument, document or agreement securing the Note or executed and
delivered in connection with the indebtedness represented by the Note, together with al
amendments, restatements, modifications, substitutions and restatements

thereof, are hereinafter
referred to, collectively, as the “Loan Documents’

'), and (iii) the payment of all liabilities and

CHICAGO/#972376.2

234

»‘/jéj




- UNOFFICIAL COPY




UNOFFICIAL COPY

obligations to Mortgagee of Borrowers, does hereby MORTGAGE, WARRANT, GRANT,
BARGAIN, SELL, CONVEY, ASSIGN AND GRANT A FIRST PRIORITY SECURITY
INTEREST unto Mortgagee, its successors and assigns forever the real estate described on
Exhibit A attached hereto and all of its estate, right, title and interest therein (the “Real Estate™)
situated, lying and being in the Village of Burr Ridge, County of Cook and State of Ilinois,
together with all of Mortgagor’s right, title and interest in and to the following described
property now owned or hereinafter acquired (which property, together with the Real Estate, is
collectively referred to as the “Premises”), to wit:

(1) any after-acquired title or reversion in and to the beds of any vaults, streets,
avenues, alleys and other passageways adjoining the Real Estate;

(2)  2if estates, appurtenances, tenements, easements, licenses, franchises, royalties
and hereditaments; 4!l gas, oil and mineral rights and privileges, all riparian, irrigation and
drainage rights and privileges and all other rights, liberties and privileges thereof or in any way
now or hereafter appertairing, including any after-acquired title, franchise or license and the
reversion and reversions and-+emainder and remainders thereof, relating to or benefiting the Real
Estate;

(3)  all of Mortgagor’s int=rest and rights as lessor in and to all leases now or hereafter
affecting the Premises or any part thereaf 2nd all rents, issues, proceeds and profits accruing and
to accrue from the Premises, whether payabie pursuant to any present or future lease or otherwise
growing out of any occupancy or use of the Preniises (which are pledged primarily and on a
parity with the Real Estate and not secondarily);

(4) all proceeds or sums payable in lieu of of 3s compensation for the loss of or
damage to the Premises, all rights in and to all present and tviure fire and other hazard insurance
policies pertaining to the Premises, any and all monies or ofijer assets (including prepaid
insurance policies) at any time on deposit with Mortgagee or 4 depository designated by
Mortgagee (whether deposited by or on behalf of Mortgagor or anyoue else) pursuant to any of
the provisions of this Mortgage and all awards paid or to be paid in conrivciton with or in lieu of
any condemnation, eminent domain, change of grade or similar proceeding for the taking or for

the degradation in the value of all or any part of the Premises;

(5)  all buildings and improvements of every kind and description now or-hereafter
erected or placed on the Real Estate and all materials intended for the constimistion,
reconstruction, alteration and repair of any such buildings and improvements, all of which
materials shall be deemed to be included within the Premises immediately upon the delivery
thereof to the Premises;

(6)  all fixtures and personal property now or hereafter owned by Mortgagor and
attached to or contained in and used in connection with the Premises including, but not limited
to, heating, cooling, ventilating, communication and sccurity equipment, pipes, pumps, tanks,
sprinklers and other plumbing equipment and fixtures, lighting, wires, conduit and other
electrical equipment and fixtures, boilers, ranges, furnaces, oil burners and units thereof, vacuum
cleaning systems, elevators, escalators, engines, motors and other mechanical equipment and
fixtures, awnings, screens, storm doors, windows and window treatments, stoves, refrigerators
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and other appliances and equipment, partitions, mantels, cabinets and other millwork, rugs,
carpets, and other floor coverings, fumniture and furnishings used in the operations of the
Premises and all additions thereto and renewals or replacements thereof or articles in substitution
therefor, whether or not the same are or shall be attached to any building or buildings in any
manner, it being mutually agreed, intended and declared that all the aforesaid property shall, so
far as permitted by law, be deemed to form a part and parcel of the Premises and for the purpose
of this Mortgage to be real estate and covered by this Mortgage; provided, however, that the
provisions of this paragraph shall not apply or attach to the trade fixtures or personal property of
any tenant on the Premises;

021315544

(7)  all judgments, awards of damages, settlements and other compensation heretofore
or hereafter xiace resulting from condemnation proceedings or the taking of the Real Property or
any part thereet or any building or other improvement now or at any time hercafter located
thereon or any easerient or other appurtenance thereto under the power of eminent domain, or
any similar power ot right (including any award from the United States Government at any time
after the allowance of ths claim therefor, the ascertainment of the amount thereof and the
issuance of the warrant for'ine payment thereof), whether permanent or temporary, or for any
damage (whether caused by suth trxing or otherwise) to said property or any part thereof or the
improvements thereon or any part-iiereof, or to any rights appurtenant thereto, including
severance and consequential damage;-and any award for change of grade of streets (collectively,
“Condemnation Awards™); and

(8)  anyrights to the beneficial interes* i the Land Trust;

TO HAVE AND TO HOLD the same unto tie Mortgagee, its successors and assigns
forever, for the purposes and uses herein set forth, free fiora.all rights and benefits under and by
virtue of the Homestead Exemption Laws of the State of {I"inois which rights and benefits the
Mortgagor does hereby expressly waive and release.

MORTGAGOR FURTHER COVENANTS AND AGREES AZFOLLOWS:

1. Payment of Principal and Interest. Borrowers shall promptiy: pay when due all
indebtedness, including principal and interest, under the Note and shall dviy and promptly
perform and observe all of the terms, provisions, covenants and agreements on'{lie tortgagor’s
part to be performed or observed under the Loan Agreement, this Mortgage, or any-other Loan
Documents,

2. Tax and Insurance Deposits. After an Event of Default, at Mortgagee’s sole
option, Mortgagor shall deposit with Mortgagee, or a depositary designated by Mortgagee,
concurrently with and in addition to the monthly installments of principal and interest due under
the Note until the indebtedness evidenced by the Note is paid, the following: (1) a sum equal to
all real estate taxes and assessments next due on the Premises (as estimated from time to time by
Mortgagee in its reasonable discretion) divided by the number of months to elapse for which
deposits will be made hereunder to and including two months next preceding the month when
such taxes will become due and payable and (ii) 2 sum equal to the amount of the premium or
premiums that will next become due and payable to replace or renew the insurance policies
required to be maintained by Mortgagor under this Mortgage (as estimated from time to time by
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Mortgagee in its reasonable discretion) divided by the number of months to elapse for which
deposits will be made hereunder to and including two months next preceding the expiration date
of the policy or policies to be replaced or renewed, All such payments described in this
Section shall be held by Mortgagee or by the depositary designated by Mortgagee in trust
without accruing or without any obligation arising for the payment of interest. If the funds so
deposited are insufficient to pay, when due, all taxes and premiums as aforesaid, Mortgagor
shall, within ten (10) days after written demand therefor from Mortgagee, deposit such additional
funds as may be necessary to pay such taxes and premiums. If the funds so deposited exceed the
amount required to pay such taxes and premiums, the excess shall be credited against the deposit
or deposits next due hereunder. Neither Mortgagee nor the depositary shall be liable for any
failure to mak< any payments of taxes or premiums unless Mortgagor shall have supplied on a
timely basis to Mortgagee or to the depositary the bill or bills for such taxes or insurance
premiums; provided; however, that Mortgagee may at its option make or cause the depositary to
make any such app!czion of the aforesaid deposits without any direction or request Lo do same
by Mortgagor.

3. Taxes and Sinher Charges. Mortgagor shall promptly pay, when due and before
the imposition of any penalty, allgztieral taxes, special taxes, special assessments, water charges,
sewer service charges, association <harges and all other charges of whatever kind, whether
ordinary or extraordinary or public or-private, which may be assessed, levied or imposed against
the Premises or any part thereof and shai! Turnish to Mortgagee official receipts therefor within
thirty (30) days after payment thereof. Mciigagor shall also pay, when due and before the
imposition of any penalty, all charges incurred fot utility service and scavenger service to the
Premises whether or not such charges are or will become liens against the Premises.

4. Insurance. Mortgagor, at its expense, thall obtain and maintain insurance
coverage against such risks and in such amounts as Mor:gzgee shall from time to time request
and, in the absence of a contrary request from Mortgagee shall obtain and maintain the
following coverage:

(a)  Casualty. In the event the Premises is evérdmproved, an “all-risk”
casualty insurance policy with a replacement cost endorsement covering thie,improvements now
existing or hereafter erected on the Real Estate to their full replacement valuz tut, in no event,
less than the principal balance outstanding under the Note and this Mortgage,

(b)  Liability. A comprehensive general liability insurance palicy. with a
combined single limit of liability of not less than Five Million and No/100- Dollars
($5,000,000.00), such limit to be increased from time to time upon the reasonable request of
Mortgagee,

(c)  Flood. In the event the Premises is ever improved, a flood insurance
policy, in accordance with the provisions of the Flood Disaster Protection Act of 1973, as
amended, if the area in which the Premises is located is designated as “flood prone” or as a
“flood risk area”, as defined in said Act, in an amount, if obtainable, of not less than the principal
balance outstanding under the Note and this Mortgage; and
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(d)  Workmen’s Compensation Insurance. If applicable, a workmen’s
compensation insurance in required statutory amounts and in form and content satisfactory to
Mortgagee.

TN

Mortgagor shall also obtain and maintain such other insurance with respect to the
Premises in such amounts and against such insurance hazards as Mortgagee from time to time
may require. All policies of insurance required to be obtained and maintained under this
Mortgage shall be in a form and with companies reasonably acceptable to the Mortgagee, shall
contain a waiver by the insurer of its right of subrogation, if any, against Mortgagee, shall
contain an endorsement which, in substance, provides that no act of negligence on the part of the
insured or any occupant of the Premises, and no occupancy or use of the Premises for any
purpose meic-hazardous than that permitted by the terms of such policy, will affect the validity
or enforceability-of such insurance as against the Mortgagee and, on any hability risk policy,
shall name Morigagee as an additional insured and, on all other policies, shall have a
noncontributing morteaze endorsement in favor of and entitling the Mortgagee to be the loss
payee and to collect any aud all of the proceeds payable under such insurance. All such policies
of insurance shall also require written notice from the insurer to the Mortgagee at least thirty (30)
days prior to the expiration, caac:lation or termination of any such policies.

Mortgagor shall pay_promptly, when due, any premiums on any insurance
required to be maintained under this Mortgage and shall fumnish to Mortgagee receipts
cvidencing payment of such premiums within thirty (30) days of the date on which such
premiums are due and payable; provided, however; that if an Event of Default has occurred and
if the Mortgagee has not suspended the monthiy deposits for insurance, if any, required under
this Mortgage, Mortgagee, at its option, may either raake such deposits available to Mortgagor
for the payments required under this Section or make suih payments on behalf of Mortgagor.
All policies of insurance required to be maintained by Mortgagor under this Mortgage, together
with evidence that the premiums therefor covering a period of nct less than one (1) year have
been paid, shall be deposited with Mortgagee on or before the ditedizreof and not less than thirty
(30) days prior to the expiration of any such policy, Mortgagor chail deposit an appropriate
renewal or replacement policy and evidence of the premium payment therefor as aforesaid.

Unless Mortgagor provides Mortgagee with evidence of the i‘isuiance coverage
required by Mortgagor’s agresment with Mortgagee, Mortgagee may purchase ‘rsurance at
Mortgagor’s expense to protect Mortgagee’s interests in the collateral. This insura:ice may, but
nced not, protect Mortgagor’s interests. The coverage that Mortgagee purchases may not pay
any claim that Mortgagor makes or any claim that is made against Mortgagor in connection with
the collateral. Mortgagor may later cancel any insurance purchased by Mortgagee, but only after
providing Mortgagee with evidence that Mortgagor has obtained insurance as required by their
agreement. If Mortgagee purchases insurance for the collateral, Mortgagor will be responsible
for the costs of that insurance, including interest and any other charges Mortgagee may impose in
connectton with the placement of the insurance, until the effective date of the cancellation or
expiration of the insurance. The costs of the insurance may be added to Mortgagor’s total
outstanding balance or obligation. The costs of the insurance may be more than the cost of
insurance Mortgagor may be able to obtain on Mortgagor’s own. In the event Mortgagee, in its
reasonable discretion, determines that any insurance provided by Mortgagor does not comply
with the insurance requirements set forth herein, then Mortgagee may, at any time and at its own

5
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discretion, procure and substitute for any and all of the policies of insurance deposited as
aforesaid such other policy or policies of insurance, in such amount and carried with such
company as it may determine, and the cost therefor shall be repaid to Mortgagee by Mortgagor
upon demand. Mortgagor shall furnish to Mortgagee, upon request, estimates or appraisals of
insurable value, without cost to Mortgagee, such as are regularly and ordinarily made by
insurance companies to determine the then replacement cost of the building or buildings and
improvements on the Real Estate. Mortgagor shall not carry separate insurance concurrent in
kind or form, and contributing in the event of any loss, with any insurance required hereunder.

5. Damage to or Destruction of Mortgaged Premises.

{a,  Notice. In case of any material damage to or destruction of the Premises
or any part thereof, Mortgagor shall promptly give written notice thereof to Mortgagee, generally
describing the natuie and extent of such damage or destruction.

(b)  Restoiation. In case of any damage to or destruction of the Premises or
any part thereof, and whetner-or not the insurance proceeds, if any, received on account of such
damage or destruction shall b¢ released to Mortgagor therefor or shall be sufficient for the
purpose, Mortgagor, at Mortgagoi”s expense, will promptly commence and complete (subject to
unavoidable delays occasioned by strikes, lockouts, acts of God, inability to obtain labor or
materials, governmental restrictions and-cimilar causes beyond the reasonable control of
Mortgagor) the restoration, replacement or ie':uilding of the Premises as nearly as possible to its
value, condition and character immediately prior 0 such damage or destruction,

(c)  Adjustment of Loss. Mcrigugor hereby authorizes Mortgagee, at
Mortgagee’s option, to adjust and compromise ary iosses under any insurance afforded, but
unless Mortgagee elects to adjust the losses as aforesaid, szid adjustment or compromise shall be

made by Mortgagor, subject to final approval of Mortgagee in-the case of losses exceeding
$100,000.

(d)  Application of Insurance Proceeds. All insuraiice’ proceeds (net of costs
incurred in connection with obtaining payment of such proceeds) received Hy Mortgagee under
the provisions of this Mortgage or any instruments supplemental hereto and thereio or under any
policy or policies of insurance covering the Premises or any part thereof shall 1irs ¢ applied as
a prepayment on the Note and any other indebtedness hereby secured (and Mortgage: is hereby
irrevocably authorized and directed to make such an application whether or not the Nota-or any
other indebtedness hereby secured may then be due or otherwise adequately secured) and shall
thereafter be applied to the reduction of any other indebtedness hereby secured; provided,
however, that if the Premises is ever improved, such proceeds will be made available for the
restoration of the portion of the Premises damaged or destroyed if written application for such
use is made within sixty (60) days after the date of the casualty and the following conditions are
satisfied to the reasonable satisfaction of the Mortgagee: (i) the effect of the damage to or
destruction of the Premises giving rise to receipt of the insurance proceeds is not to terminate, or
give a lessee the option to terminate, any lease of all or any portion of the Premises; (ii) no Event
of Default, or event which, with the lapse of time, the giving of notice, or both, would constitute
an Event of Default, shall have occurred or be continuing (and if such an event shall occur during
restoration Mortgagee may, at its election, apply any insurance proceeds then remaining in its
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hands to the reduction of the indebtedness evidenced by the Note and the other indebtedness
hereby secured); (iii) Mortgagor shall have submitted to Mortgagee plans and specifications for
the restoration which shall be satisfactory to Mortgagee; (iv) Mortgagor shall submit to
Mortgagee fixed price contracts with good and responsible contractors and materialmen covering
all work and materials necessary to complete restoration and providing for a total completion
price not in excess of the amount of insurance proceeds available for restoration, or, if a
deficiency shall exist, Mortgagor shall have deposited the amount of such deficiency with
Mortgagee; (v) Mortgagor shall have obtained a waiver of the right of subrogation from any
insurer under such policies of insurance who at that time claims that no liability exists as to
Mortgagor or the insured under such policies; and (vi) the proceeds of any business interruption
insurance and.the projected rents or other revenues from the Premises during such restoration
shall be adequace, in Mortgagee’s sole opinion, to make the payments due hereunder during such
restoration. Morigagee may require, prior to the disbursement of any insurance proceeds to be
released pursuant 0 the foregoing provisions, that such restoration be completed and in place.
Such disbursements r1ay. at Mortgagee’s option, be made directly to Mortgagor or to or through
any contractor or materialinan to whom payment is due or to or through a construction escrow to
be maintained by a title fusurer acceptable to Mortgagee. Mortgagee may impose such further
conditions upon the release of irsurance proceeds (including the receipt of title insurance) as are
customarily imposed by prudent coristruction lenders to insure the completion of the restoration
work free and clear of all liens or claiins for lien. All title insurance charges and other costs and
expenses paid to or for the account of Mcrtgagor in connection with the release of such insurance
proceeds shall constitute so much additionizl indebtedness hereby secured to be payable upon
demand with interest at the rate applicable to the Note at the time such costs or expenses are
incurred. Mortgagee may deduct any such costs ani expenses from insurance proceeds at any
time standing in its hands. If Mortgagor fails to requast that insurance proceeds be applied to the
restoration of the improvements or if Mortgagor makes such a request but fails to complete
restoration within a reasonable time, Mortgagee shall have iie right, but not the duty, to restore
or rebuild the Premises or any part thereof for or on behalf of Mortgagor in lieu of applying said
proceeds to the indebtedness hereby secured and for such purpess may do all necessary acts,
funds for the purpose of restoration, all such additional funds o constitute part of the
indebtedness hereby secured payable upon demand with interest at the Default Rate as defined in
the Note.

6. Representations and Warranties. Mortgagor hereby unconditionally warrants and
represents to Mortgagee as of the date hereof as follows:

(a)  Organization and Power. That (i) Beneficiary is a duly organized and
validly existing trust, all in accordance with applicable legal requirements; (ii) the Land Trust is
a duly organized and validly existing land trust in accordance with all applicable laws, the Land
Trust has not been amended or changed except as previously disclosed to Mortgagee in writing,
and all conditions prerequisite to the Land Trust holding title to the real estate in the State of
Hlinois have been satisfied; (iii) no proceeding is pending, planned or threatened for the
dissolution or annulment of Mortgagor; (iv) all licenses, filing fees, income and other taxes due
and payable by Mortgagor have been paid in full; (v) all conditions prerequisite to Mortgagor
doing business in each jurisdiction in which it conducts business have been done; and
(vi) Mortgagor has all requisite power and authority to own, lease, operate and encumber the
Mortgaged Property;
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(b)  Title to Mortgaged Property and Lien of This Instrument. Land Trust has
good and indefeasible title in fee simple to the Land described on Exhibit “A” attached hereto,
Mortgagors have good and indefeasible title to all leases and rents, free and clear of any liens,
charges, encumbrances, security interests and adverse claims whatsoever, and Beneficiary is the
sole bereficiary and holder of 100% of the power of direction in the Land Trust. This Mortgage
constitutes a valid, subsisting, first lien mortgage on the Real Estate in accordance with the terms
hereof;

(c)  Validity of Documents. (1) The execution, delivery and performance by
Mortgagor of the Loan Documents and the borrowing evidenced by the Note is within
Mortgagor’s powers and has been duly authorized by Morigagor; (ii) Mortgagor has received all
(if any) requisite prior governmental approvals to cause the Loan Documents to be legally
binding and enforeeable in accordance with the terms thereof; and (iii) the execution, delivery
and performance b, Mortgagor of the Loan Documents and the borrowing evidenced by the Note
will not violate, b¢ 11 zanflict with, result in a breach of or constitute (with due notice or lapse of
time, or both) a default vid T, any legal requirement or result in the creation or imposition of any
lien, charge or encumbrands-of any nature whatsoever upon Mortgagor’s property or assets,
except as contemplated by the provisions of the Loan Documents. The Loan Documents
constitute legal, valid and binding ebligations of Mortgagor obligated under the terms of the
Loan Documents in accordance wit: their respective terms, and Mortgagor has full and lawful
authority to bargain, grant, sell, mortgage -assign, transfer and convey all of the Premises as set
forth herein; and

(d)  No Agricultural or Resideritia! Real Estate. Mortgagor acknowledges and

agrees that the transaction of which this Mortgage ’s 2 part is a transaction which does not
include either agricultural real estate of residential real esiats.

7. General Covenants. Mortgagor shall (i) keep 2dd\maintain the Premises and
cvery part thereof in good repair and condition (ordinary wear and (ear excepted) making such
repairs and replacements as may from time to time be necessary o1 appropriate to keep the

which consent shall not be unreasonably withheld or delayed, hereafter in the protess of being
constructed on the Rea] Estate, (iii) to the extent that proceeds of insurance are 4viiiable and
Mortgagee allows the proceeds to be disbursed to Mortgagor, repair, restore or ieplece any
fixtures and personal property now or hereafter on the Real Estate which may be or hecome
damaged or destroyed to a condition or with items at least cqual to those repaired, restored or
replaced and, if subject to the lien of this Mortgage, free of any security interest therein
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replacements expressly required under this Mortgage without the prior written consent of
Mortgagee, which consent shall not be unreasonably withheld or delayed, (viii) not remove,
sever, sell or mortgage any fixtures or personal property of Mortgagor on the Real Estate except
as may be required by law or in the ordinary course of business without the prior written consent
of Mortgagee, which consent shall not be unreasonably withheld or delayed, (ix) not permit,
suffer or commit any waste, impairment or deterioration of the Premises or any part thercof

Act, or the disposal on the Premises of petroleum or any hazardous substance, as defined in the
Comprehensive Environmental Response, Compensation, and Liability Act, and shall perform all
remedial actions necessary as the result of the presence of any such hazardous wastes, petroleum
or hazardous. substances on, at or near the Premises, regardless of by whom caused, (xi) not
abandon or vacafs the Premises or suffer or permit the Premises to be abandoned, (xii) not use or
suffer or permit tlis"vse of the Premises for a purpose other than that for which it is used on the
date of this Mortgags “xcept as may be required by law without the prior written consent of
Mortgagee, which consént shall not be unreasonably withheld or delayed, (xiii) not cause, suffer
or permit the Premises to5¢ or become subject to any covenants or restrictions not existing on
the date of this Mortgage or initiate, suffer or permit any change in any existing covenant,
restriction, zoning ordinance or othe; private or public restriction impacting upon the uses which
may be made of, or the improverients, which may be placed upon, the Premises and shall
promptly notify Mortgagee of and apprar i and defend, at its sole cost and expense, any
proceeding to impose or change any such co7enants and restrictions, and (xiv) not subdivide the
Premises or subject the Premises to the provisioas of the condominium laws of the state in which
the Premises are located.

8. Liens and Encumbrances. Mortgagor shali ¥eep the Premises free and clear of
liens by mechanics and materialmen and free and clesrof al other liens, charges and
encumbrances excepting, however, any lien or encumbrance consented to in writing by
Mortgagee and excepting the lien of real estate taxes not yet due «nd payable. Mortgagor shall
promptly pay and discharge any lien or encumbrance attaching to the Preniises and not permitted
under this Section or deposit with Mortgagee a bond or other security setisfactory to Mortgagee
and sufficient to protect Mortgagee against any loss or damage arising-out-of such lien or
encumbrance upon receiving notice thereof and shall pay when due or diligently-contest any
indebtedness or other charge secured by any lien or encumbrance permitted undéripis Section.
Mortgagor shall observe and perform all covenants and obligations required to be ghserved or
performed by Mortgagor under any document creating or evidencing any lien or encumbrance
permitted by this Section and any failure of Mortgagor to observe or perform any such covenant

under this Section.

9. Transfer of Ownership. If there shall occur or Mortgagor shall make or permit or
contract to make or permit, whether voluntary, involuntary, by operation of law or otherwise, any
sale, assignment, transfer, encumbrance or lease of the Premises, or any portion thereof or

Premises, Mortgagee, at its option and upon notice to Mortgagor, may declare all indebtedness
secured by this Mortgage immediately due and payable and, in the absence of immediate

9
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payment thereof by Mortgagor, may pursue any and all rights and remedies available to
Mortgagee under this Mortgage in the event of a default by Mortgagor.

10.  Additional Taxes. If, at any time, the federal or any state or local government, or
any of their subdivisions, shall levy, assess or impose any documentary, interest equalization or
other tax, assessment or charge on this Mortgage or on the indebtedness secured by this
Mortgage, or shall impose upon Mortgagee any tax, assessment, charge or lien required, on the
date of this Mortgage, to be paid by Mortgagor (either by deducting from the value of the
Premises, or any part thereof, for the purposes of taxation any lien or encumbrance thereon or
changing in any way the laws relating to the taxation of Mortgagor’s interest in the Premises),
Mortgagor shall, upon demand by Mortgagee, promptly pay or reimburse Mortgagee for the
payment of ‘such tax, assessment, charge or lien and deliver evidence of such payment to
Mortgagee; providaed, however, that if in the opinion of counsel for Mortgagee (i) it might be
unlawful to require Mbrtgagor to make such payment or (ii) the making of such payment might
be deemed to be the payinent of interest beyond the maximum amount permitted by law, then at
the option of Mortgagee ana upon notice to Mortgagor, Mortgagee may declare all indebtedness
secured by this Mortgags immediately due and payable and, in the absence of immediate
payment thereof by Mortgagor, Morigagee may pursue any and all rights and remedies available
to Mortgagee under this Mortgage ir-iiie event of a default by Mortgagor. Notwithstanding the
foregoing, Mortgagor shall not be otlipated to pay any portion of Mortgagee’s federal, state or
local income tax or any other tax based upoithe net income of Mortgagee.

11.  Mortgagee’s Performance of Detaulted Acts. In an Event of Default by
Mortgagor of any of its obligations under this Mortgage, Mortgagee may, but need not, make any
payment or perform any act required of Mortgagor under the Note, the Loan Agreement or under
this Mortgage in any form and in any manner deemed expedient by Mortgagee. By way of
illustration and not in limitation of the foregoing, Mortgag:e may, but need not, make full or
partial payment or payments of principal or interest on prior ciicumbrances, if any, purchase,
discharge, compromise or settle any tax lien or other prior or jurior lien, claim, title or other
charge, redeem from any tax sale or forfeiture affecting the Premises or contest any tax or
assessment. All monies paid for any purpose authorized in this Section wud all expenses paid or
incurred in connection therewith, including reasonable attorneys’ fees, ania any other monies
advanced by Mortgagee to protect the Premises and the lien hereof, skall be additional
indebtedness secured by this Mortgage and shall be immediately due and payauvie uvy-Mortgagor
to Mortgagee without notice and with interest thereon at the rate applicable under the Note after
an Event of Default thereunder. Inaction by Mortgagee shall never be considered as a »va'ver of
any right accruing to Mortgagee under this Section on account of any default of Mortgagor under
this Mortgage.

12. Eminent Domain. Mortgagor acknowledges that Condemnation Awards have
been assigned to Mortgagee, which awards Mortgagee is hereby irrevocably authorized to collect
and receive, and to give appropriate receipts and acquittances therefor and at Mortgagee’s
option, to apply the same toward the payment of the amount owing on account of the
indebtedness hereby secured in such order of application as Mortgagee may elect and whether or
not the same may then be due and payable or otherwise adequately secured; provided, however,
that a Condemnation Award in respect of any taking of a portion (but not all or any material
portion) of the Premises shall be made available for the restoration of such Premises in the same

10

CHICAGO/#972376.2




UNOFFICIAL COPY




UNOFFICIAL COPY

manner and subject to the same conditions as are imposed on the release of insﬁrﬁiﬁa_}aﬁdﬁeﬂﬁ 4 o
set forth in Section 5(d) hereof as if the Premises so taken were destroyed and the Condemnation
Award for such taking was actually insurance proceeds in respect of the Premises so deemed as
having been destroyed. In the event that any proceeds of a Condemnation Award shall be made
available to the Mortgagor for restoring the premises so taken, Mortgagor hereby covenants to
promptly commence and complete such restoration of the Premises as nearly as possible to its
value, condition and character immediately prior to such damage or destruction. Mortgagor
covenants and agrees that Mortgagor will give Mortgagee immediate notice of the actual or
threatened commencement of any proceedings under condemnation or eminent domain affecting
all or any part of the Premises including any easement therein or appurienance thereof or
severance and - consequential damage and change in grade of streets, and will deliver to
Mortgagee copies.of any and all papers served in connection with any such proceedings.
Mortgagor further ccvenants and agrees to make, execute and deliver to Mortgagee, at any time
or times upon requsst, free, clear and discharged of any encumbrances of any kind whatsoever,
any and all further assignments and/or instruments deemed necessary by Mortgagee for the
purpose of validly and suficiently assigning all awards and other compensation heretofore and
hereafter to be made to Mortgagar for any taking, either permanent or temporary, under any such
proceeding.

13.  Acknowledement of Deki:, Mortgagor shall execute and deliver to Mortgagee,
from time to time upon request by Mortgages, a written statement, duly acknowledged, verifying
the total unpaid indebtedness secured by tis Mortgage and disclosing whether any alleged
offsets or defenses exist against such indebtedness.

14. Rents and Leases.

(a)  Assignment. All right, title, and interest of Mortgagor in and to all present
leases affecting the Premises and including and together with anyand all future leases, written or
oral, upon all or any part of the Premises and together with ail ofthe rents, income, receipts,
revenues, issues, avails and profits from or due or arising out ‘oi’ the Premises are hereby
transferred and assigned to Mortgagee simultancously herewith as {urther security for the
payment of the obligation secured hereby. All future leases affecting the Premises shall be
submitted by Mortgagor to Mortgagee for its approval prior to execution. Exch lease shall be
subordinate to this Mortgage. It is the intention of Mertgagor that this assigniacnt contained in
this paragraph shall be a present assignment; however, it is expressly understood and agreed,
anything to the contrary notwithstanding, that Mortgagee shall not exercise any of tue tights or
powers conferred upon it by this paragraph until an Event of Default shall exist under this
Mortgage. From time to time, Mortgagor shall fumnish Mortgagee with executed copies of each
of the leases and with estoppel letters from each tenant under each of the leases, which estoppel
letters shall be in a form reasonably satisfactory to Mortgagee and shall be delivered within
five (5) business days after Mortgagee’s written demand. Following the occurrence of an Event
of Default under this Mortgage or any other Loan Document, (i) Mortgagee shall have the rights
and powers as are provided herein, and (ii) this Mortgage shall constitute a direction to each
lessee under the leases and each guarantor thereof, if any, to pay all rents directly to Mortgagee
without proof of the Event of Default under this Mortgage.

11
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(b)  Obligations of Mortgagor. Mortgagor shall (i) at all times promptly and
faithfully keep and perform all of the covenants, conditions and agreements on the part of
landlord to be kept and performed under all leases and tenancies covering the Premises,
(1) enforce or secure the performance of all of the covenants, conditions and agreements on the
part of the tenants to be kept and performed under such leases and tenancies, (iii) appear in and
defend any action or proceeding arising out of or in any manner connected with such leases and
tenancies or the rights and obligations of landlord or tenants thereunder, (iv) execute and deliver
to Mortgagee, upon request, any and all documents and instruments deemed necessary by
Mortgagee to transfer and assign to Mortgagee any lease and all rents and rights thereunder and
under any tenancy covering all or any portion of the Premises, and (v) exercise, within five (5)
days of any demand therefor by Mortgagee, any right to request from any tenant under any lease
a certificate witk respect to the status thereof in a form set forth under the applicable lease and
otherwise as requesizd by Mortgagee.

(c)  Lxoneration of Mortgagee. Nothing in this Mortgage or in any other
documents relating to the izndebtedness secured by this Mortgage shall be construed to obligate
Mortgagee, expressly or by Ziiplication, to keep or perform any of the covenants and agreements
on the part of the landlord to be kept and performed under leases and tenancies covering all or
any portion of the Premises or to pay.ariy sum of money or damages to be paid by the landlord or
landlord’s assignee under such leases 2id tenancies, all of which covenants, agreements and
payments shall be kept, performed and paic by Mortgagor.

(d)  Attornment. In the event of o default by Mortgagor and enforcement by
Mortgagee of the remedies provided by law or by this Mortgage, the tenant under each lease and
tenancy covering all or any portion of the Premises shal’, at the option of Mortgagee and upon
delivery of a notice from Mortgagee to such tenant, attern to any person succeeding to the
interest of Mortgagor as a result of such enforcement and, shall recognize such successor in
interest as landlord under such lease or tenancy without any change in the terms or other
provisions thereof; provided, however, that said successor-in-interest shall not be bound by any
payments made or deemed to have been made by any tenant more ihan thirty (30) days in
advance of the due date of any such payments or by any amendment or rasdification to any lease
or tenancy made without the prior consent of Mortgagee or said successar-in-interest. Fach
tenant, upon request by Mortgagee or any such successor-in-interest, shall exect'te 2nd deliver an
instrument or instruments confirming such attornment and Mortgagor shall cavse cach lease
covering all or any portion of the Premises to contain a covenant on the part of ‘n¢ tenant
evidencing its agreement to such attornment.

(¢)  Declaration of Subordination. At the option of Mortgagee, this Mortgage
shall become subject and subordinate, in whole or in part (but not with respect to the priority of
entitlement to insurance proceeds or to any award or other compensation paid in any
condemnation proceeding) to any and all leases and tenancies of all or any portion of the
Premises upon execution by Mortgagee of a unilateral declaration subordinating this Mortgage to
such leases and tenancies and the recording thereof, at any time hereafter, in the Office of the
Recorder of Deeds in and for the county in which the Premises are located.

{f) Inspection of Books and Records. In the event that all or any portion of
the Premises are leased or available for lease, Mortgagor shall, during any such period, keep and
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maintain complete and accurate books and records showing, in a manner satisfactory to
Mortgagee, all income and expenses of the Premises and shall, upon request by Mortgagee,
allow Mortgagee to examine such books and records and all supporting documentation at the
principal office of Mortgagor or at such other location as may be mutually agreed upon.

15, Security Agreement. This Mortgage shall also constitute a Security Agreement,
as that term is used in the Uniform Commercial Code as now and hereafter in effect (the “Code”)
of the state in which the Premises are located, with respect to any portion of the Premises which
is now or hereafter deemed to be personal property, fixtures or property other than real estate and
all replacements, additions and substitutions thereto (the “UCC Collateral”). Mortgagor hereby
grants a security interest and assigns to Mortgagee all of Mortgagor’s right, title and interest in
and to the/UCC Collateral to secure the payment of the indebtedness secured by and the
performance of the obligations contained in this Mortgage. Mortgagee shall have, in addition to
the rights and remedies granted to Mortgagee under this Mortgage, all of the rights and remedies
of a secured party urider the Code with respect to the UCC Collateral and Mortgagor hereby
agrees that in the event Mortgagee shall exercise any right or remedy under the Code following a
default by Mortgagor undii this Mortgage, whether to dispose of the Collateral or otherwise,
five (5) days notice by Mortgag~c<io Mortgagor shall be deemed to be reasonable notice under
any provision of the Code requiring such notice. Mortgagor shall, immediately upon request by
Mortgagee, exccute and deliver to Mortgagee, in a form prescribed by Mortgagee, any financing
statement, continuation statement, certiiicate or other document covering all or any portion of the
UCC Collateral designated by Mortgagee that, in the opinion of Mortgagee, may be required to
perfect, continue, affirm or otherwise maintain che\existence and priority of the security interest
in the UCC Collateral created under this Mortgage: Mortgagor, if requested by Mortgagee, shall
also execute and deliver to Mortgagee a Security Agreement covering the UCC Collateral and
containing such covenants, conditions and agreements’in sddition or as a supplement to those
contained in this Mortgage as may be requested by Mortgagee.

16.  Inspection of Premises. Mortgagor hereby grants-ioMortgagee and its agents the
right to inspect the Premises at all reasonable times and shall pertoit access thereto for such

purpose.

17. Future Advances. If, at any time prior to the payment in full ¢f the indebtedness
secured by this Mortgage, Mortgagee shall advance additional funds to or ior ine benefit of
Mortgagor, such advance together with applicable interest thereon shall be secdred by this
Morigage in accordance with all covenants, conditions and agreements herein contaied and, to
the extent permitted by law, shall be on a parity with and not subordinate to the indebtedness
evidenced by the Note; provided, however, that the indebtedness secured by this Mortgage and
from time to time remaining unpaid shall not, after including the amount of all such advances,
exceed $30,000,000.00.

18.  Indemnification and Reimbursement of Expenses. Mortgagor shall hold harmless
and indemnify Mortgagee from and against any loss, cost, damage, liability or expense,
including reasonable attorneys’ fees, arising out of any suit or proceeding or threat thereof in
which Mortgagee is made a party or becomes involved (a) because of any damage or destruction
to persons or property on or about the Premises, (b) because of the violation or enforcement of
any law, ordinance, private right or restriction applicable to the Premises or the operation thereof
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or (c) to protect the lien or priority of this Mortgage and any loss, cost, damage or expense so
incurred or incurred by Mortgagee in connection with (i) protecting or enforcing any of
Mortgagee’s rights under this Mortgage or (ii) recovering any indebtedness secured by this
Mortgage shall be additional indebtedness secured by this Mortgage and shall be immediately
due and payable by Mortgagor to Mortgagee without notice and with interest thereon at the rate
applicable under the Note after a default or an event of default thereunder.

19. Remedies on Default.

(a)  Events of Default. It shall be an “Event of Default” under this Mortgage
when and if (i) a default occurs in the payment of any installment of principal or interest when
due under the Nete or the payment of any other indebtedness when due under any of the Loan
Documents, (ii)a-default occurs in the observance or performance of any other covenant,
requirement or condiiicn in the Note, the Loan Agreement, this Mortgage or in any of the Loan
Documents, (iii) Mortgagze shall discover any misrepresentation or breach or inaccuracy in any
representation or warranty contained in this Mortgage or in any of the Loan Documents, (iv) any
Borrower becomes insolvent -admits in writing its inability to pay its debts as they become due,
makes an assignment for the benelit-of creditors, applies for or consents to the appointment of a
receiver, trustee or custodian for any-of its assets or files a petition for relief under or files an
answer admitting the material allegations-of a petition filed against it under any federal or state
bankruptcy law or similar law for the relizi of debtors or (v) a petition in bankruptcy or other
insolvency proceeding is filed against the {fortgagor or any guarantor of the indebtedness
secured by this Mortgage or an order is entered by auy court of competent jurisdiction appointing
a receiver, trustee or custodian for the assets of Morigagor or any guarantor of the indebtedness
secured by this Mortgage.

(b}  Remedies. Without limiting other rights granted to Mortgagee under this
Mortgage, upon the occurrence of an Event of Default under this 1Mortgage, Mortgagee may, at
its option, (i) upon giving written notice to Mortgagor with reasor therefor, declare the entire
indebtedness secured by this Mortgage to be immediately due and‘pzvable without demand or
presentment (each of which is hereby expressly waived by Mortgagor) wircieupon the same shall
become immediately due and payable, (ii) institute proceedings for the conivlete foreclosure of
this Mortgage, (iii) institute proceedings to collect any delinquent installment «r 1astallments of
the indebtedness secured by this Mortgage without accelerating the due daic of-the entire
indebtedness by proceeding with foreclosure of this Mortgage with respect to any delinquent
installment or installments of such indebtedness only and any sale of the Premises undes such a
foreclosure proceeding shall be subject to and shall not affect the unmatured part of the
indebtedness and this Mortgage shall be and continue as a lien on the Premises securing the
unmatured indebtedness, (iv)institute proceedings in equity or at law for the specific
performance of any covenant, agreement or condition in this Mortgage or in aid of the execution
of any power granted in this Mortgage or (v) take such other action as may be permitted under
the laws of the state in which the Premises are located.

(c)  Expense of Litigation. In any suit to foreclose the lien of this Mortgage
there shall be allowed and included, as additional indebtedness in the judgment or decree of
foreclosure, all expenditures and expenses (which may be estimated as to items to be expended
after entry of the judgment or decree) which may be paid or incurred by or on behalf of
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Mortgagee for court costs and attorneys’ fees and for appraisers’ fees, fees for documentary and
expert evidence, stenographer’s fees, publication costs, survey costs and costs of procuring all
abstracts of title, title examinations, title insurance policies and other similar data and assurances
with respect to title as Mortgagee may deem necessary either to prosecute such suit or to
evidence to bidders at any sale which may be had pursuant to such judgment or decree of
foreclosure the true condition of the title to or value of the Premises.

(d)  Right of Possession. Upon the occurrence of an Event of Default and to
the extent permitted by law, Mortgagee, at its option, shall have the right, personally or by its
agents or attorneys, to enter upon and to take and maintain possession of all or any portion of the
Premises and to take and maintain possession of all documents, books, records, papers and
accounts of Mertgagor or the then manager of the Premises relating thereto and may exclude
Mortgagor, its‘agents or servants, wholly therefrom and may, personally or by its agents or
attorneys as agerit” «£ Mortgagor or in its own name as Mortgagee and under the powers herein
granted possess, operate, manage and control the Premises and conduct any business thereon
with full power to (i) coiledt all rents, issues and profits from the Premises, (i) take such action,
legal or equitable, as mav,/id its discretion, be necessary or desirable to protect or enforce the
payment of the rents, issues ard-profits from the Premises, including instituting actions for
recovery of rent, actions in forcible detainer and actions in distress for rent, (i1} cancel or
terminate any tenancy, lease or subleass-for any cause or reason which would entitle Mortgagor
to cancel such tenancy, lease or sublease; (iv) elect to disaffirm any tenancy, lease or sublease
made subsequent to this Mortgage or subeidinated to the lien of this Mortgage, (v) extend or
modify any then existing lease or tenancy and make new leases, which extensions, modifications
and new leases may provide for terms or options ot ierms to expire beyond the maturity date of
the indebtedness secured by this Mortgage, it being wnderstood and agreed that any such leases
and the options and other provisions contained therein shalt Ye binding upon Mortgagor, upon all
persons whose interests in the Premises are subject to the "icn of this Mortgage and upon any
purchaser or purchasers at any foreclosure sale notwithstancing' any redemption from sale,
discharge of the indebtedness secured by this Mortgage, satisfactios of any foreclosure decree or
issuance of any certificate of sale or deed to any purchaser or purchases 4t any foreclosure sale,
(vi) make all repairs, decorations, renewals, replacements, alterations, additions and
improvements to the Premises as Mortgagee may deem nhecessary or desitzole -{vii) insure and
remnsure the Premises and all risks incident to the possession, operation, management-and control
of the Premises by Mortgagee and (viii) take such other action for the possessio, operation,
management and control of the Premises as Mortgagee may deem necessary or appropitate,

(¢)  Application of Rental Proceeds. Any rents, issues and profits from the
Premises received by Mortgagee, after taking possession of the Premises or pursuant to any
assighment thereof to Mortgagee under the provisions of this Mortgage or any separate
Assignment of Rents or Assignment of Leases, shall be distributed and applied to or on account
of the following, in such order of priority as Mortgagee (or, in the case of a receivership, as the
court) may determine: (i) the payment of any expenses incurred in the possession, operation,
management and control of the Premises, including reasonable compensation to Mortgagee or
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become due or which may be or become a lien prior to the lien of this Mortgage, (ii1) the
payment of any expenses incurred for any repairs, decorations, renewals, replacements,
alterations, additions and improvements to the Premises or the operation thereof, (iv)the
payment of any indebtedness secured by this Mortgage, the payment of any amount set forth in
any judgment or decree of foreclosure and the payment of any deficiency which may result from
any foreclosure sale or (v) with respect to any remaining funds, to the Mortgagor, its successors
or assigns, as their rights may appear.

02435 h

(f) Appointment of Receivet. Upon or at any time after the filing of any
complaint to foreclose this Mortgage, the court in which such foreclosure is filed may, upon
application by Mortgagee, appoint a receiver of the Premises (which may be Mortgagee) and
Mortgagor hcreby consents to such appointment. Such appointment may be made either before
or after sale, without notice, without regard to the solvency or insolvency, at the time of the
application for such reseiver, of any party liable for the payment of the indebtedness secured by
this Mortgage, without 1egard to the then value of the Premises or whether the Premises are then
occupied as a homestead .0y not and without the posting of any bond being required of the
applicant. Such receiver shail have the power to take possession of and to operate, manage and
control the Premises, to collect'andeceive all rents, issues and profits from the Premises during
the pendency of such foreclosure suit'aid, in the case of a sale and a deficiency, during the full
statutory period of redemption, if any, 25 well as during any further times when Mortgagor, its
successors or assigns, except for the inicrvention of such receiver, would be entitled to collect
such rents, issues and profits and to exerzjsc all other powers which may be necessary or
desirable for the protection, possession, operation; management and control of the Premises
during the whole of the aforesaid period. To the ¢xient permitted by law, such receiver may be
authorized by the court to (i) cancel or terminate any (erancy, lease or sublease for any cause or
reason which would entitle Mortgagor to cancel such-terpacy, lease or sublease, (ii) elect to
disaffirm any tenancy, lease or sublease made subsequent to this Mortgage or subordinated to the
lien of this Mortgage and (iii) extend or modify any then exis‘ing leases and tenancies and to
make new leases, which extensions, modifications and new leasss may provide for terms or
options for terms to expire beyond the maturity date of the indehiedness secured by this
Mortgage, it being understood and agreed that any such leases and th¢ options and other
provisions contained therein shall be binding upon Mortgagor, upon all pervons whose interests
in the Premises are subject to the lien of this Mortgage and upon any purchaser ot purchasers at
any foreclosure sale notwithstanding any redemption from sale, discharge of tne 1:debtedness
secured by this Mortgage, satisfaction of any foreclosure decree or issuance of any ceitificate of
sale or deed to any purchaser or purchasers at any foreclosure sale.

(g)  Sale of Premises. To the extent permitted by law all or any portion of the
Premises or any interest or estate therein to be sold pursuant to any judgment or decree of
foreclosure obtained pursuant to this Mortgage shall be sold as a single parcel or as multiple
parcels in such manner or order as Mortgagee, in its sole discretion, may elect. At any
foreclosure sale of all or any portion of the Premises, Mortgagee may bid for and acquire, as
purchaser, the Premises or any portion thereof being sold and, in lieu of paying cash therefor,
may credit against the indebtedness secured by this Mortgage and the amount set forth in the
judgment or deed of foreclosure, the amount bid by Mortgagee at such foreclosure sale.
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(h)  Application of Foreclosure Proceeds. The proceeds from any foreclosure
sale of all or any portion of the Premises shall be distributed and applied in the following order
of priority: (i) on account of all reasonable costs and expenses incident to any such foreclosure
proceedings, (ii) on account of all items (other than principal and interest remaining unpaid
under the Note) which, under the terms of this Mortgage, constitute indebtedness secured by this
Mortgage, together with interest thereon (unless otherwise included in the indebtedness) at the
rate applicable under the Note after an Event of Default thereunder, (iii) on account of all
principal and interest remaining unpaid under the Note and (iv) the excess, if any, to Mortgagor,
its successors or assigns, as their rights may appear.

(1) Application of Deposits. Mortgagee shall have the right, but not the
obligation, *a_apply any deposit of Mortgagor held by Mortgagee to the payment of any
indebtedness seCured by this Mortgage in such order and manner as Mortgagee may elect.

() Waiver of Statutory Rights. Mortgagor agrees that it shall not apply for or
avail itself of and hereby waives the benefit of, for itself and all who may claim through or under
it, any appraisement, valuafion, stay, moratorium, extension or exemption laws, whether existing
on the date of this Mortgage or hereafter enacted, in any enforcement or foreclosure of this
Mortgage. Mortgagor, for itself and.all who may claim through or under it, waives any and all
right to have the Premises or any._portion thereof marshaled upon any foreclosure of this
Mortgage and Mortgagor agrees that anv-court having jurisdiction to foreclose this Mortgage
may order the Premises sold as an entirety.

(k)  Waiver of Defenses. No actisn for the enforcement or foreclosure of this
Mortgage shall be subject to any defense which wotiid. not be good and available to the party
interposing the same in an action at law upon the Note.

(3] Partial Payments. Acceptance by Mortgagee of any payment which is less
than payment in full of all amounts due and payable at the time sucli payment is made shall not
constitute a waiver of Mortgagee’s right to declare the entire inachtedness secured by this
Mortgage to be immediately due and payable without notice, demarndor presentment or to
exercise any other right or remedy of Mortgagee under this Mortgage at tnat time or at any
subsequent time nor shall such acceptance nuilify any prior exercise by Mortgage: of any right
or remedy under this Mortgage without the express written consent of Mortgagee.

(m)  Rescission of Acceleration. Mortgagee shall have the right to rescind any
acceleration of the indebtedness secured by this Mortgage and the right to discharge or dismiss

(n)  Deficiency Decree. If at any foreclosure proceeding the Premises shall be
sold for a sum less than the total amount of indebtedness for which judgment is therein given, the
judgment creditor shall be entitled to the entry of a deficiency decree against Mortgagor and
against the property of Mortgagor for the amount of such deficiency, and Mortgagor does hereby
irrevocably consent to the appointment of a receiver for the Premises and the other property (real
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and personal) of Mortgagor and of the rents, issues and profits thereof after such sale and until
such deficiency decree is satisfied in full.
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20.  Remedies Cumulative and Concurrent. The rights and remedies of Mortgagee as
provided in this Mortgage shall not be exclusive of, but shall be in addition to, any right or
remedy now or hereafter existing at law or in equity and all such rights and remedies may be
exercised together, independently or in any combination and when and as often as Mortgagee
shall elect. ‘

21, Subrogation. In the event that any portion of the proceeds of the indebtedness
secured by this Mortgage are used, directly or indirectly, to pay off, discharge or satisfy, in
whole or in.gar., any prior lien or encumbrance on the Premises, or any part thereof, then
Mortgagee shall‘be-subrogated to the rights of the creditor under such other lien or encumbrance
and shall have the benefit of the priority of such other lien or encumbrance.

22, Partial Keiezce. Morigagee may, at any time and from time to time, with or
without consideration, release-any portion of the Premises from the lien of this Mortgage, release
any person Hable for any indebiedness secured by this Mortgage or extend the time for payment
of all or any portion of the indebiednsss secured by this Mortgage without in any way affecting
the lien of this Mortgage or the priority thereof (except as specifically set forth in such release)
and without in any way affecting the obligations of any party liable for the indebtedness secured
by this Mortgage (except as specifically sei-t=rth in such release or ¢xtension). Notwithstanding
the foregoing, Mortgagee agrees to release certair parcels of the Premises in accordance with the
provisions of the Loan Agreement.

23.  Purpose of Loan. Mortgagor represents and agrees that the proceeds of the
indebtedness secured by this Mortgage and any futur¢ ddvances made by Mortgagee to
Mortgagor and secured by this Mortgage will be used for “‘busiiiess purposes” as that term is
defined in 815 of the Illinois Compiled Statutes Section 205/4(1)<).

24.  Excess Interest. If it is determined that Mortgagor shail liave paid or there shall
have accrued interest on the indebtedness secured by this Mortgage in an {mount in excess of
that permitted by law, such excess shall, to the extent required by law and otheryise at the option
of Mortgagee, either be applied to reduce the unpaid indebtedness secured by this Mortgage or
be refunded to Mortgagor.

25, Waiver. Any delay in the exercise of or failure to exercise any right or remedy
accruing on any default under this Mortgage shall not impair any such right or remedy and shall
not be construed to be a waiver of any such default or acquiescence therein nor shall it affect any
subsequent default of the same or of a different nature.

26.  Noticgs. All notices, consents, requests, demands and other communications to
be given in connection with this Mortgage shall be in writing and shall be deemed duly given if
given in accordance with the notice requirements in the Loan Agreement.

27.  Successors and Assigns. This Mortgage and all provisions hereof shall extend to
and be binding upon the Mortgagor, its successors and assigns, and all persons claiming under or
through Mortgagor and shall inure to the benefit of Mortgagee and its successors and assigns.
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28.  Further Assurances. Mortgagor shall, upon the request of Mortgagee, execute,
acknowledge and deliver any additional instruments and further assurances and do or cause to be

done any further acts and things as may be reasonably necessary to carry out the intent of this
Mortgage.

29.  Definitions. “Mortgagor” when used herein shall include the undersigned and all
persons liable for the payment of the indebtedness, or any part thereof, secured by this Mortgage
whether or not such persons shall have cxecuted this Mortgage. Whenever the context of any
sentence of this Mortgage shall so require, the singular shall include the plural, the plural the
singular and the use of any gender shall include all genders. The word “person” as used herein
shall mean any natural person and any partnership, joint venture, corporation, association or
other legal extit),

30.  Timeis of the Essence. It is specifically agreed that time is of the essence of this
Mortgage.

31.  Modifications - This Mortgage may not be amended or modified except by an

instrument in writing signed 0y the party against whom enforcement of the amendment or
modification is asserted.

32. Covenants to Run with | he Land. All the covenants and agreements contained in
this Mortgage shall run with the land.

33.  Captions. The captions and heudings of the sections of this Mortgage are for
convenience only and are not to be construed as d=fiping or limiting, in any way, the scope or
intent of the provisions of this Mortgage.

34, Severability, If any provision of this Mortguge or-the application thereof to any
circumstances shall be held invalid or unenforceable, the remiinder of this Mortgage and the
application thereof to other circumstances shall not be affected thergy and shall be enforced to
the greatest extent permitted by law.

35, Construction. The laws of the State of Illinois shall apply to the cunstruction and
enforcement of this Mortgage.

36.  Release. Upon payment in full of all indebtedness secured by this Mo'tgage and
the satisfaction of all obligations of Mortgagor hereunder, Mortgagee shall release the lier-of this
Mortgage and shall return or cause the return of any deposit or deposits held by Mortgagee or
any depository pursuant to any provisions of this Mortgage to Mortgagor.

37. After Acquired Property. Any and all property hereafter acquired which is of the
kind or nature herein provided, or intended to be and become subject to the licn hereof. shall 1pso
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38.  Recordation and Payment of Taxes and Expenses Incident Thereto. Mortgagor
will cause this Mortgage, all mortgages supplemental hereto and any financing statement or other
notice of a security interest required by Mortgagee at all times to be kept, recorded and filed at
its own expense in such manner and in such places as may be required by law for the recording
and filing or for the rerecording and refiling of a mortgage security interest assignment or other
lien or charge upon the Mortgaged or any part thereof, in order fully to preserve and protect the
rights of Mortgagee hereunder and, without limiting the foregoing, Mortgagee will pay or
reimburse Mortgagee for the payment of any and all taxes, fees or other charges incurred in
connection with any such recordation or re-recordation, including any documentary stamp tax,
intangibles tax or tax imposed upon the privilege of having this instrument or any instrument
issued pursuant hereto recorded.

39.  LAND TRUST EXCULPATION. THIS MORTGAGE IS EXECUTED BY THE
LAND TRUST TRUSTEE, NOT PERSONALLY, BUT AS TRUSTEE AS AFORESAID IN
THE EXERCISE Or THE POWER AND AUTHORITY CONFERRED UPON AND VESTED
IN IT AS SUCH TRUSTLE, AND IS PAYABLE ONLY OUT OF THE ASSETS OF THE
TRUST ESTATE HELDUNDER THE LAND TRUST AGREEMENT. NO PERSONAL
LIABILITY SHALL BE AGSERTED OR BE ENFORCEABLE AGAINST THE LAND
TRUST TRUSTEE, BECAUSE OR-it! RESPECT OF THIS MORTGAGE OR THE MAKING,
ISSUE, TRANSFER OR ENFOKCEMENT HEREOF, ALL SUCH LIABILITY OF THE
LAND TRUST TRUSTEE, IF ANY, 5EING EXPRESSLY WAIVED BY MORTGAGEE,
AND THE SOLE REMEDIES OF MORTGAGEE AGAINST THE LAND TRUST TRUSTEE
SHALL BE AS PROVIDED IN THIS MORTGAGE, THE SECURITY DOCUMENTS AND
ANY OTHER DOCUMENTS GIVEN TO SECUKE THE LOAN, IN ACCORDANCE WITH
THE TERMS AND PROVISIONS CONTAINED THEREIN OR BY ACTION TO ENFORCE
THE PERSONAL LIABILITY OF THE BENEFICiARY FOR PAYMENT OF ALL
AMOUNTS DUE AND PERFORMANCE OF ALL GRLIGATIONS REQUIRED UNDER
THIS MORTGAGE.

[Signature Page Follows]
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IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to be signed as of the
date first written above.

BENEFICIARY:

J.C.A. GIFT TRUST
U/A/D 7/9/92, as amended on 7/24/95 and

6/18/98 77%

/" Svefvart W. Mills, Trustee

STATE OF ILLINOIS )
) SS.

COUNTY OF bupa_.ﬂé )

I, (ﬂia,he,lle m M.)il:aori , a'liotary Public in and for said County, in the State
aforesaid, do hereby certify that Stewart W. Mfills, trustee of the J.C.A Gift Trust, personally
known to me to be the same person whose names s subscribed to the foregoing instrument as
such trustee, appeared before me this day in person and acknowledged that he signed and
delivered the said instrument as his own free and voluntagy act and as the free and voluntary act
of said trust, for the uses and purposes therein set forth.

roveamoe

Given under my hand and notarial seal this ” " day or3aber, 2002,

- Yeadalty VL LDbsord.
OFFICIAL SEAL Notarv Public
? MICHELLE M. WILSON ry

0IS
TARY PUBLIC, STATE OF ILLIN
PrYOCOMMlSSION EXPIRES 12:21-2006

2]
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Mortgage Signature Page 609 135 0
(Land Trust)

IN WITNESS WHEREQF, Mortgagor has caused this Mortgage to be signed as of the
date first written above.

LAND TRUST:

COLE TAYLOR BANK, not personally but
solely as Trustee U/T/A dated 12/1/95 A/K/A
No. 95-2107

STATE OF ILLINOIS )

) SS.
COUNTYOF (g )

I, Sdeen T hunahey » & Notarv Public in and for said County, in the State
aforesaid, do hereby certify that ANIT‘M"‘PLKG?PH of the Cole Taylor
Bank, not personally but solely as trustee, personally 1’119}’}1’.“ to me to be the same person whose
name is subscribed to the foregoing instrument as suck 2 . "J!'l G vn@ppeared before me this
day in person and acknowledged that he/she signed and dz1ivered the said instrument as his/her

own free and voluntary act and as the free and voluntary “act-of said trust, for the uses and
purposes therein set forth.

Moy
Given under my hand and notarial seal this | )ﬂtday of Getoor:” 2%

A

A
Notary Public W N
[ R R NP SRR M:l
"OFFICIAL SEAL" §

y

4

y  COLEEN F. DANAHER :
$NOTARY PUBLIC STATE OF ILLINDIS
b

My Commission Expires 09/04/2003

AR

S

B
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EXHIBIT A \)\‘3‘21?’115

LEGAL DESCRIPTION

That part of the West 1/2 of Section 30, Township 38 North, Range 12, East of the Third
Principal Meridian, described as follows: Commencing at the intersection of the Southerly line
of permanent easement for highway purposes (Interstate Route 55) per instrument recorded
August 12, 1959 as Document No. 17627674, with the Westerly line of Burr Ridge Parkway in
Burr Ridge Park Unit 1, being a subdivision in the West 1/2 of Section 30, aforesaid, according
to the plat thicreof recorded January 3, 1984 as Document No. 26915064; the following three
courses are aleiig-the Westerly line of said Burr Ridge Parkway; Thence Southerly along a
curved line convex Easterly and having a radius of 690.00 Feet, an arc distance of 642.83 Feet to
a point of tangency in-:aid line; Thence South 34 Degrees 14 minutes 40 Seconds West along a
line tangent to said last desciibed curved line at said last described point, 81.30 Feet to a point of
curvature in said line; Thence Southwesterly along a curved line convex Northwesterly, having a
radius of 865.00 Feet and being tznzent to said last described line at said last described point, an
arc distance of 274.49 Feet to a“point.for a place of beginning: Thence North 51 Degrees 06
Minutes 52 Seconds West, 94.61 Feet; ‘Thence North 80 Degrees 06 Minutes 52 Seconds West,
426.44 Feet to a point on the Easterly lizie-of the permanent easement for highway purposes as
per instrument recorded August 12, 1959 as Dacument No. 17627674, said point being 3644.26
Feet North and 1888.33 Feet West of the Southesast Comer of the West 1/2 of said Section 30, as
measured along the East hine thereof and along a-lirc at Right angles thereto; The following five
courses are along the Easterly line of said permancot easement for highway purposes: Thence
South 28 Degrees 39 Minutes 26 Seconds West, 10294 Feet; Thence South 54 Degrees 06
Minutes 58 Seconds West, 363.45 Feet; Thence South 45 Degrees 34 Minutes 39 Seconds West,
173.08 Feet; Thence South 27 Degrees 07 Minutes 58 Seconds YWest, 185.31 Feet; Thence South
09 Degrees 38 Minutes 57 Seconds West, 408.76 Feet to an angle point in said line; Thence
South 00 Degrees 00 Minutes 34 Seconds West along the Easietlv line of said permanent
Easement for highway purposes per document no. 17627674, to zn-intersection with the
Northeasterly line of Frontage Road according to the Plat of Dedication tecorded March 19,
1985 as Document No. 27479279, the following five courses are along the Northeasterly line of
said Frontage Road; Thence Southeasterly along a curved line convex Southwesieriy-and having
a radius of 375.00 Feet, an arc distance of 222.70 Feet to a point of tangency in said line; Thence
South 50 Degrees 16 Minutes 35 Seconds East along a line tangent to said last descrived curved
line at said last described point, 303.98 Feet to a point of curvature in said line; Thence
Southeasterly along a curved line convex Northeasterly and having a radius of 425.00 Feet, an
arc distance of 231.81 Feet to a point of tangency in said line; Thence South 19 Degrees 01
Minutes 32 Seconds East along a line tangent to said last described curved line at said last
deseribed point, 115.88 Feet to a point of curvature in said line; Thence Southeasterly along a
curved line convex Southerly and having a radius of 30.00 Feet, an arc distance of 49.57 Feet to
a point of compound curvature with the Westerly line of Burr Ridge Parkway in said Burr Ridge
Park Unit 1; the following Five Courses are along the Westerly line of Burr Ridge Parkway in
said Burr Ridge Park Unit 1: Thence Northeasterly along a curved line convex Southeasterly and
having a radius of 705.00 Feet, an arc distance of 547.14 Feet to a point of tangency in said line;
Thence North 21 Degrees 50 Minutes 04 Seconds East along a line tangent to said last described
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Except that part described as follows:

That part of the West 1/2 of Section 30, Township 38 North, Range 12 East of the Third
Principal Meddian, described as follows: Commencing at the intersection of the Southerly line of
the permanent ¢asement for highway purposes (Interstate Route 55) per instrument recorded
August 12, 1955 a5 Document Number 17627674, with the Westerly linc of Burr Ridge Parkway
in Burr Ridge Parle’ Hait 1, being a subdivision in the West 1/2 of Section 30, aforesaid,
according to the plat therzof recorded January 3, 1984 as Document Number 26915064; the
following seven courses irc along the Westerly line of said Burr Ridge Parkway; thence
Southerly along a curved line tor.vex Easterly and having a radius of 690.00 feet, an arc distance
of 642.83 feet to a point of tangedcy insaid line; thence South 34 degrees 14 minutes 40 seconds
West along a line tangent to last described curved line at said last described point 81.30 feet to a
point of curvature in said line, thence Sonihwesterly along a curved line convex Northwesterly,
having a radius of 865.00 feet and being tangent to said last described line at said last described
point, an arc distance of 599.77 feet to a point ¢f tangency in said line; thence South 05 degrees
29 minutes 00 seconds East along the Westerly Yir¢ of said Burr Ridge Drive, being tangent to
said last described curved line at said last described point, 279,36 feet to a point of curvature in
said line; thence Southerly along the Westerly lire of said Purr Ridge Parkway, being a curved
line convex Easterly and having a radius of 675.00 fect, an aro-distance of 321.83 feet to a point
of tangency m said line; thence South 21 degrees 50 minutes 94 seconds West along the
Westerly line of said Burr Ridge Parkway, 363.20 feet to point or <xivature in said line; thence
Southwesterly along the Westerly line of said Burr Ridge Parkway, o£ing a curved line convey
Southeasterly and having a radius of 705.00 feet, an arc distance of 547.72 feet to a point of
compound curvature, said point being the intersection of sajd Westirly line with the
Northeasterly line of Frontage Road according to the plat of dedication recorded March 19, 1985
as Document Number 27479279; the following four courses are along the Northeasierty line of

Northwesterly along the Northeasterly line of said Frontage Road North 50 degrees 16 minutes
35 seconds West, 29922 feet to a point of curvature; thence Northwesterly along the
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purposes; thence North 00 degrees 00 minutes 34 seconds East, 77.70 feet, thence North 09
degrees 38 minutes 57 seconds East, 408.76 feet; thence North 27 degrees 07 minutes 58 seconds
East, 62.76 feet to a point on said Easterly line of said permanent easement for highway
purposes; thence South 80 degrees 21 minutes 03 seconds East, 603.43 feet; thence South 09
degrees 38 minutes 57 seconds West, 256.92 feet; thence Southwesterty, Southerly and
Southeasterly along a nontangential curved line convex Westerly and having a radius of 50.00
feet, having a chord bearing of South 09 degrees 38 minutes 57 seconds West, an arc distance of
164.29 feet; thence South 09 degrees 38 minutes 57 seconds West along a line not tangent to last
described curved line, 159.30 feet; thence South 40 degrees 14 minutes 07 seconds West, 394.86
feet to the point of beginning, in Cook County, Illinois.

P.LN. 18-3£-3(:0-028-0000

ADARESS - VACAIT LAND RONQED BY BuRR Ridee
PARE LAY AND TPRONTAGE RO0AD
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