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MORTGAGE AND ASSIGNMENT OF LEASES AND

RENTS AND SECURITY AGREEMENT
CoOf

This Mortgazg% Assignment of Leases and Rents and Security Agreement (this
"Mortgage"} is made the EQ-E day of December, 2002, between Parkway Bank and Trust
Company as Trustee ("Trustee") under Trust Agceement dated February 8, 2001("Trust") and
known as Trust 12853 ( "Mortgagor"), whose address is zet forth below and CIB Bank, an Illinois

banking corporation, whose address is set forth below (“Msitgagee”).

Atticle |

DEFINITION
1.1 Definitions
As used herein, the following terms shall have the following meanings:

(@)  Assignment: The assignment, contained in Article 3 of this Mortgage, from
Mortgagor to Mortgagee, of all of Mortgagor's right, title and interest in and to the Leases a:id'the
Rents,

(b)  Awards: All awards and payments made or hereafter to be made by any municipal,
township, county, state, Federal or other govermnmental agencies, authorities or boards or any other
entity having the power of eminent domain to Mortgagor, including, but not limited to, any awards
and payments for any taking of all or a portion of the Mortgaged Property, as a result of, or by
agreement in anticipation of, the exercise of the right of condemnation or eminent domain, or for
any change or changes of grade of streets affecting the Mortgaged Property.

(c)  Beneficiary: The owner and holder of the beneficial interest in the Trust,
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(d)  Buildings: All buildings, improvements, alterations or appurtenances now, or at any
time hereafter, constructed or located upon the Land or any part thereof.

(¢)  Defaulted Interest Rate: The lesser of (i) the loan interest rate set forth in the Note
secured by this Mortgage, plus five percent (5%) per annum, or (ii) the highest contract rate allowed
by law.

(f)  Event(s) of Default: The happenings and occurrences described in Article 5 of this
Mortgage or an Event of Default as defined in the Loan Agreement.

(¢)  Fixwres: All fixtures located upon or within the Land or Buildings or now or
hereafter attached 1o, ot installed in, or used in connection with, any of the Land or Buildings
whether or not permaneniy affixed to the Mortgaged Property.

(h)  Hazardous Mzzgrials. Any flammable explosives, radioactive materials, oil or
petroleum or chemical Liquids o solids, liquid or gaseous products or hazardous wastes, toxic
substances and similar substances and materials, including all substances and materials defined as
hazardous or toxic wastes, substances cr materials under any applicable rule, regulation, ordinance
or law. -

(1) Impositions: All (i) real estate and personal property taxes and other taxes and
assessments, water and sewer rates and charges, ana-all sther governmental charges and any interest
or costs or penalties with respect thereto, and charges fur 4ny easement or agreement maintained for
the benefit of the Mortgaged Property which at any time prior to or after the execution of the other
Loan Documents may be assessed, levied, or imposed upon the Mortgaged Property or the rent or
income received therefrom or any use or occupancy thereof, and (i’ cther taxes, assessments, fees
and governmental charges levied, imposed or assessed upon or agairst Mortgagor or any of its
properties.

)] Indebtedness: The principal of and interest on and all other amcunts, payments and
premiums due under the Note (as hereinafter defined) and all other indebtedness ot Mortgagor to
Mortgagee under and/or secured by this Mortgage and by any of the other Loan Docurients, or any
amendments, modifications, renewals and extensions of any of the foregoing.

(k)  Land: The real estate described in Exhibit A attached hereto.

(1) Leases: Any and all leases, subleases, licenses, concessions or grants of other
possessory interests now or hereafter in force, oral or written, covering or affecting the Mortgaged
Property, or any part thereof, together with all rights, powers, privileges, options and other benefits
of Mortgagor thereunder.

(m) Loan Agreement The Business Loan Agreement by and between Mortgagor,
Beneficiary and other land trustees and Mortgagee dated February 7, 1998 as amended,
renewed, modified or restated from time to time.

2




UNOFFICIAL COPY




UNOFFICIAL COP Y1754

(n)  Mortgaged Property: The Land, the Buildings, the Fixtures, the Leases and the
Rents together with:

(i) all rights, privileges, permits, licenses, tenements, hereditaments, rights-of-way,
easements, appendages and appurtenances of the Buildings belonging or in any way
appertaining thereto and all right, title and interest of Mortgagor in and to any streets, ways,

.

alleys, strips or gores of land adjoining the Land or any part thereof;

(i%). all the estate, right, title, interest, claim of demand whatsoever of Mortgagor,
either t law. or in equity, in and to the Land, the Buildings, the Fixtures, the Leases and the

Rents; and

(i) all tne estate, right, title, interest, claim or demand whatsoever of Mortgagor,
cither at law or in equity, in and to the Awards, or payments with respect to casualties.

(0) Mortgagee: CIB Rarlk-and its successors and assigns and the holders, from time to
time, of the Notes (as hereinafter defined): _

(py  Mortgagee’s Address: 900 Hliggins, Elk Grove Village, Illinois 60007.

(@9 Mortgagor. The person named as «icih in the preamble of this Mortgage, and his or
its respective heirs, administrators, eXecutors, SUCCE35Es and assigns and their successors in interest
in and to the Mortgaged Property.

(r) Morigagor's Address: 4800 N. Harlem Avenvé, Harwood Heights, Ilinois 60708.

(s)  Note: The Amended and Restated Promissory Nose of even date herewith made by
Mortgagor and others to the order of Mortgagee, in the principal amourit of SIXTEEN MILLION
AND N0/100 DOLLARS ($16,000,000.00) together with all extensions, renewals, modifications
and amendments thereof, secured, in part, by this Mortgage, together with ary, and all extensions,
 renewals, modifications and amendments thereof (the Amended and Restated Promissory Note 1s

referred to in this Mortgage as the "Note").

(t) Qbligations: ~Any and all of the covenants, promises, warranties_and other
obligations (other than the Indebtedness) made or owing by Mortgagor, the Beneficiary and others
to or due to Mortgagee under and/or as set forth in the Note and/or the Loan Documents, and any
and all extensions, renewals, modifications and amendments of any of the foregoing.

(w)  Other Loan Documents: The Loan Agreement, the Note, the Collateral Assignment
of Beneficial Interest in Land Trust, the Environmental Indemnity Agreement, the Security
Agreement and any and all other documents executed by the Mortgagor, Beneficiary or others now
or hereafter securing the payment of the Indebtedness or the observance or performance of the

Obligations.
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(v)  Permitted Encumbrances: The encumbrances described, with particularity, in
Exhibit C attached hereto.

(w)  Personalty: All furniture, furnishings, equipment, machinery, trade fixtures and all
other personal property (other than the Fixtures) owned by Mortgagor now or hereafter located in,
upon or about the Land, the Building, together with all accessions, replacements and substitutions
thereto or therefor and the proceeds and products thereof.

(x)  Rents: All of the rents, revenues, cash collateral, security deposits, income, profits,
deposits, terdets and other benefits payable under the Leases and/or arising from the use and
enjoyment of all 6r any portion of the Mortgaged Property.

Article 2 .

GRANT

21  Grant. To secwre the-payment of the Indebtedness and the performance and
discharge of the Obligations, Mortgagor by these presents hereby grants, bargains, sells, assigns,
mortgages, hypothecates, conveys and warzants unto Mortgagee the Mortgaged Property, subject,
however, to the Permitted Encumbrances; :>-have and to hold the Mortgaged Property unto
Mortgagee, its successors and assigns forever.

22 Condition of Grant. Provided always, that if Mortgagor promptly shall pay the
entire Indebtedness as and when the same shall become dde and payable and shall observe, perform
and discharge the Obligations, then the other Loan Docuinents and the estate and rights hereby
granted shall cease, terminate and become void, and shall be relezsed by Mortgagee, at the cost and
expense of Mortgagor, and, in case of failure of the Mortgagee-to/80 release this Mortgage, all
claims for statutory penalties are hereby waived.

2.3 Doctrine of Merger. Upon the foreclosure of this Mortgage, 1o assigned Lease shall
be destroyed or terminated by application of the doctrine of merger or as a matter of law unless
Mortgagee or any purchaser at such foreclosure sale so elects. No act by or on behal{ ¢ Mortgagee
or any such purchaser shall constitute a termination of any assigned Lease unless Mortgeges or such
purchaser gives written notice thereof to the applicable tenant or subtenant,

Article 3

SECURITY INTEREST AND ASSIGNMENT OF LEASES AND RENTS

3.1 Security Agreement. This Mortgage shall be construed as a mortgage of a fee
simple interest in real property and it shall also constitute a "Security Agreement" within the
meaning of, and shall create a security interest under, the Uniform Commercial Code as adopted in
the state in which the Mortgaged Property is located (the "UCC™), in the Fixtures.
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39 Security Interest. Mortgagor hereby grants to Mortgagee 2 security interest under
the UCC in the Fixtures and Mortgagee shall have all rights with respect thereto afforded to it by the
UCC, in addition to, but not in limitation of, the other rights afforded to Mortgagee by the other
Loan Documents.

33  Financing Statements. Mortgagor agrees to and shall execute and deliver to
Mortgagee, in form satisfactory to Mortgagee, such "Financing Statements”, if any, and such further
assurances as Mortgagee may, from time to time, consider reasonably necessary to create, perfect
and preserve Mortzagee's liens upon the Fixtures, and Mortgagee, at the expense of Mortgagor, may
or shall cause sucii statements and assurances to be recorded and re-recorded, filed and re-filed, at
such times and places s may be required or permitted by law to so create, perfect and preserve such

liens.

34  Assignment oi Leases and Rents. In order to further secure payment of the
Indebtedness and the observaiwe, performance and discharge of the Obligations, Mortgagor hereby
absolutely and irrevocably assignz apd transfers to Mortgagee, all of Mortgagor's right, title and
interest in and to the Leases and the Renis, subject only to the Permitted Encumbrances. Mortgagor
hereby appoints Mortgagee its true and iewsul attorney-in-fact, with the right, at Mortgagee's option
at any time, to demand, receive and enforce payment, to give receipts, releases and satisfactions, and
to sue, either in Mortgagor's of Mortgagee's nawe, for all Rents. Notwithstanding the foregoing
assignment of Leases and Rents, so long as no Zvent of Default has occurred which remains
uncured, Mortgagor shall have a license (such license 15-be deemed revoked upon the occurTence of
an Event of Default) to collect Rents, provided that the existence or exercise of such right of
Mortgagor shall not operate t0 subordinate this assignmetit-10-any subsequent assignment, in whole
or in part, by Mortgagor, and any subsequent assignment by Moitgagor shall be subject to the rights
of the Mortgagee hereunder. This Assignment shall not be deemad or construed to constitute
Mortgagee as a morigagee in possession nor obligate Mortgagec. 10 iake any action or 10 incur
expenses or perform or discharge any obligation, duty or liability. Exercrse of any rights under this
Section 3.4 and the application of the Rents to the Indebtedness or the Colizations shall not cure or

waive any Event of Default.
Article 4
OVENANTS
4, venant

Until the entire Indebtedness shall have been paid in full, Mortgagor hereby covenants and
agrees as follows:

41 Compliance with Laws. Mortgagor will promptly and faithfully comply with,
conform to and obey all present and future laws, ordinances, rules, regulations and requirements of
every duly constituted governmental authority or agency including, but not limited to, health care,
congregate care of nursing facility regulatory agencies, and of every Board of Fire Underwriters
having jurisdiction, or similar body exercising similar fumctions, which may be applicable to it or to
the Mortgaged Propesty, or any part thereof, or to the use or manner of use, occupancy, possession,
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operation, maintenance, alteration, repair or reconstruction of the Mortgaged Property, or any part
thereof, whether or not such law, ordinance, rule, order, regulation or requirement shall necessitate
structural changes or improvements or interfere with the use or enjoyment of the Mortgaged

Property.

4.2 Payment of Impositions. Mortgagor will duly pay and discharge, or cause to be paid
and discharged, the Impositions, such Impositions or installments thereof to be paid prior to the day
before any fine, penalty, interest or cost may be added thereto or imposed by law for the
non-payment thereof; provided, however, that if, by law, any Imposition may be paid in
installments, Mor:gagor may pay the same in such installments.

43  Repar Mortgagor will keep the Mortgaged Property in good order and condition
and make all necessaiy oy appropriate repairs, replacements and renewals thereof and will use its
best efforts to prevent any ac or thing which might impair the value or usefulness of the Mortgaged
Property, and Mortgagor will-obtain the written consent of Mortgagee, which consent will not
unreasonably be withheld, prior to (i} making any alterations or additions to the Mortgaged Property
other than as contemplated by the Loan Agreement or (ii) removing any of the Buildings or
Fixtures.

44  Insurance. Mortgagor will manitain insurance upon the Mortgaged Property against
loss by fire and such other hazards, casualties «nd, contingencies as are normally and usually
covered by extended coverage policies in effect 13-the, locality where the Mortgaged Property is
situated and such other risks as may be specified by Moitgagee, from time to time, in amounts and
with insurers acceptable to Mortgagee but not less than 'be lesser of (a) the amount of the
Indebtedness, or (b) one hundred percent (100%} of the replaceraent value of the Buildings, Fixtures
and Personalty. Mortgagor shall cause each insurance policy issued in connection therewith to
provide (and the insurer issuing such policy to certify to Mortgages) fiat (i) loss payments will be
payable to Mortgagee as its interests may appear, such payments to ve 2aplied to the restoration,
repair or replacement of the Mortgaged Property; provided, however, that i{ an-Event of Default has
occurred and is continuing or an event has occurred and is continuing which with the passage of
time or the giving of notice would constitute an Event of Default, then such payments shall be
applied to the payment of the Indebtedness; (ii) the interest of Mortgagee shall be irisv:er regardless
of any breach or viclation by Mortgagor of any warranties, declarations or conditizrs.in such
policy; (iii) if any such insurance policy be subject to cancellation or be endorsed or sougntito be
endorsed to effect a change in coverage for any reason whatsoever, such insurer will prompily
notify Mortgagee and such cancellation or change shall not be effective as to Mortgagee until thirty
(30) days after receipt by Mortgagee of such notice; and (iv) Mortgagee may, but shall not be
obligated to, make premium payments to prevent such cancelfation, and that such payments shall be
accepted by the insurer. For purposes of this Section, replacement value of the Buildings, Fixtures
and Personalty shall be equal to the cost of replacing the Buildings, Fixtures and Personalty,
exclusive of the cost of excavation, foundations and footings below the lowest basement floor and
shall be determined from time to time during the terms of the Note (but no more frequently than
once in any twelve 12 calendar months) at the written request of Mortgagee by an engineer,
appraiser, architect or contractor designated by Mortgagee, approved in writing by Mortgagor, and
paid by Mortgagor. In addition, upon Mortgagee's written request, Mortgagor shall furnish to
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Mortgagee duplicate executed copies of each such policy at the time of execution hereof, and copies
of each renewal policy not less than thirty (30) days prior to the expiration of the original policy or
the preceding renewal policy (as the case may be), together with receipts or other evidence that the
premiums thereon have been paid; and furnish to Mortgagee on or before fifteen (15) days after the
close of each fiscal year of Mortgagor a statement of Mortgagor of the amounts of insurance
maintained in compliance with this Subsection, of the risks covered by such insurance and of the
insurance company or companies which carry such insurance.

45  Disbursement of Insurance or Eminent Domain Proceeds.

(a) ~Before commencing to repair, restore or rebuild following damage to, or
destruction of, all or a poition of the Mortgaged Property, whether by fire or other casualty or by a
taking under the power of ¢rninent domain, Mortgagor shall obtain from Mortgagee its approval of
all site and building plans and specifications pertaining to such repair, restoration or rebuilding,
which approval will not unreasciably be withheld.

(b)  Prior to each pmyment or application of any insurance proceeds or a
condemnation or eminent domain awara-to-the repair or restoration of the improvements upon the
Mortgaged Property to the extent permitted 11 cin (which payment or application may be made, at
Mortgagee's option, through an escrow, the Twims and conditions of which are satisfactory to
Mortgagee and the cost of which is to be borne by /Martgagor), Mortgagee shall be entitled to be

satisfied as to the following:
(1) An Event of Default has not eccurred,

(i)  Either (A) such improvements have been fully restored, or (B) the
expenditure of money as may be received from such insurance proceeds or condemnation award
will be sufficient to repair, restore or rebuild the Mortgaged Property, free and clear of all kiens,
claims and encumbrances, except the lien of this Mortgage and the Permittec Cyceptions, or, in the
event such insurance proceeds or condemnation award shall be insufficient to' repair, restore and
rebuild the Mortgaged Property, Mortgagor has deposited with Mortgagee such aznount of money
which, together with the insurance proceeds or condemnation award, shall be sufficieni to restore,
repair and rebuild the Mortgaged Property; and

(iii)  Prior to each disbursement of any such proceeds held by Morigagee
in accordance with the terms of this Paragraph 4.5 for the cost of any repair, restoration or
rebuilding, Mortgagee shall be furnished with a statement of an architect selected by Mortgagee (the
cost of which shall be bome by Mortgagor), certifying the extent of the repair and restoration
completed to the date thereof, and that such repairs, restoration, and rebuilding have been performed
to date in conformity with the plans and specifications approved by Mortgagee and with all statutes,
regulations or ordinances (including building and zoning ordinances) affecting the Mortgaged
Property; and Mortgagee shall be furnished with appropriate evidence of payment for labor or
materials furnished to the Mortgaged Property, and total or partial lien waivers substantiating such
payments.




UNOFFICIAL COPY




UNOFFICIAL COPY #%*%?

(c)  Prior to the payment or application of insurance proceeds or a condemnation
award to the repair, restoration or rebuilding of the improvements upon the Mortgaged Property to
the extent permitted herein, there shall have been delivered to Mortgagee the following:

(1) A waiver of subrogation from any insurer with respect to Mortgagor
or the then owner or other insured under the policy of insurance in question;

(i)  Such plans and specifications, such payment and performance bonds
and such insurance, in such amounts, issued by such company or companies and in such forms and
substances, asare rcasonably required by Mortgagee.

(d) < “in the event Mortgagor shall fail to restore, repair or rebuild the
improvements upon the iAortgaged Property within a time deemed satisfactory by Mortgagee, then
Mortgagee, at its option, riay commence and perform all necessary acts to restore, repair or rebuild
the said improvements for Gi on behalf of Mortgagor. In the event insurance proceeds or
condemnation award shall exceed the amount necessary to complete the repair, restoration or
rebuilding of the improvements upon tie Mortgaged Property, such excess shall be applied on
account of the unpaid principal balance of the Loan irrespective of whether such balance is then due
and payable.

(e) In the event Mortgagor coiumences the repair or rebuilding of any
improvements located on the Mortgaged Property, but-Zails to comply with the conditions precedent
to the payment or application of insurance proceeds o1 4 condemnation or eminent domain award
set forth in this Paragraph 4.5 or Mortgagor shall fail to restote, repair or rebuild the improvements
upon the Mortgaged Property within a time deemed satisfacto.v.by Mortgagee, and if Mortgagee
does not restore, repair or rebuild the said improvements as proviicd in subparagraph (d) above,
then such failure shall constitute an Event of Defauit.

46  Performance of Leases and Other Agreements. Mortgagor-viil-duly and punctually
perform all covenants and agreements expressed as binding upon it under the {.case or Leases and

other agreements to which it is a party with respect to the Mortgaged Property or any part thereof,
and will use its best efforts to enforce or secure the performance of each and evety euligation and
undertaking of the respective lessees under the Lease, and will appear and defend, at.irs-cost and
expense, any action or proceeding arising under or in any manner connected with the Lease or the
obligations and undertakings of the lessor thereunder. Mortgagor will immediately notify
Mortgagee in writing of any notice of default received by Mortgagor from the Lessee thereunder.

4.7  Inspection. Mortgagor will permit Mortgagee, at all reasonable times, to inspect the
Mortgaged Property. Mortgagee shall have the right to enter onto the Mortgaged Property, at all
times, upon reasonable notice, to inspect the Mortgaged Property for the existence of Hazardous
Materials on the Mortgaged Property and to determine the compliance of the Mortgaged Property
and its use with any law, rule or regulation relating to industrial hygiene or environmental
conditions, including soil and ground water conditions and the compliance of the Mortgagor and the
Mortgaged Property with the conditions and covenants set forth herein with respect to Hazardous
Materials.
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48  Hold Harmless. Mortgagor will employ legal counsel acceptable to the Mortgagee
and who is not also representing the Mortgagee in any other maiter, and will defend and hold
Mortgagee harmless from any action, proceeding or claim affecting the Mortgaged Property, or the
validity of the Note or the other Loan Documents. Mortgagor shall appear in and defend (or pay the
reasonable expenses of Mortgagee to defend, if Mortgagor elects to allow Mortgagee to handle such
defense) any action or proceeding purporting to affect the security of this Mortgage and/or the rights
and/or powers of Mortgagee hereunder, and Mortgagor shall pay all costs and expenses (including
costs of evidence of title and reasonable attomeys' fees) in any action or proceeding in which
Mortgagee may so appear and/or any suit brought by Mortgagee to foreclose this Mortgage, to
enforce any obligaicas secured by this Mortgage, and/or to prevent the breach hereof. Mortgagor's
obligations under this ¥ <ction 4.8 shall survive payment of the Indebtedness.

49  Books and Kesurds. Mortgagor will maintain full and complete books of account
and other records reflecting the results of its operations (in conjunction with its other operations as
well as its operations of the Mortgag«d Property), in accordance with generally accepted accounting
principles, and fumish or cause o be Sinished to Mortgagee such financial data and other
information, including, without limitation, copies of all Leases, as Mortgagee shall, from time to
time, reasonably request with respect to the swmership and operation of the Mortgaged Property,
and Mortgagee shall have the right, at reasomable times and upon reasonable notice to audit

Mortgagor's books of account and records.

4.10 Awards. Mortgagor will file and prosecute ¥s claim or claims for any Awards in good
faith and with due diligence and cause the same to be collechad and paid over to Mortgagee, and
hereby irrevocably authorizes and empowers Mortgagee, it it o desires, to file such claim and
collect any Awards and agrees that the proceeds of any Awards wiii-be applied by Mortgagee mn
reduction of any portion of the Indebtedness as Mortgagee may Adetzrmine in accordance with
Article 7 hereof.

411 Licenses. Mortgagor shall keep in full force and effect all licenses, permits and other
governmental approvals which are necessary for the operation of the Mortgagzd Property and
related facilities, and furnish evidence satisfactory to Mortgagee that the Mortgaged Property and
the use thereof comply with all applicable zoning and building laws, regulations, oréirdnces and
other applicable laws.

412 Junior Financing. Mortgagor shall not, without the prior written consent of
Mortgagee, incur any additional indebtedness or create or permit to be created or to remain, any
mortgage, pledge, lien, lease, encumbrance or charge on, or conditional sale or other title retention
agreement, with respect to the Mortgaged Property or any part thereof or income therefrom, other
than the other Loan Documents and the Permitted Encumbrances.

4.13 Representations and Warranties of Mortgagor. Marigagor hereby represents and
warrants to Mortgagee that:
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(a)  Mortgagor is qualified to do business in every jurisdiction in which the
nature of its business or properties makes such qualification necessary, and is in compliance
with all laws, regulations, ordinances and orders of public authorities applicable to
Mortgagor.

(b)  This Mortgage and the other Loan Documents, will not violate any provision
of existing law (including, but not limited to, any law relating to usury), any order of any
court or other agency or government, or any indenture, agreement or other instrument to
which Mortgagor is a party or by which Mortgagor or any of its property is bound, or be in
conflict wwith, result in a breach of or constitute (with due notice and/or lapse of time) a
default under any such indenture, agreement or other instrument, or violate the articles of
incorporation or by-laws of the Mortgagor or result in the creation or imposition of any lien,
charge or encumbrance of any nature whatsoever upon any of the property or assets of
Mortgagor, except 2s contemplated by this Mortgage and the other Loan Documents, and no
action with respect ':cieto by Mortgagor is required.

(c)  No consent or spproval of any regulatory body to the execution, delivery and
performance of this Mortgage and the other Loan Documents or the transactions
contemplated thereby is requirea bv-iaw.

(d)  There are no suits, proseedings or investigations pending or to their
knowledge, threatened against or affecting-Martgagor, at law or in equity, or before or by
any governmental or administrative agency or instrumentality which, if adversely
determined, would have a material adverse effect.on the business or condition of Mortgagor.

(¢)  No judgment, decree or order of any court.oi governmental or administrative
agency or instrumentality has been entered against Mortgaget or Beneficiary which has or
may have any material adverse effect on the business or conditico-of Mortgagor.

(f) All information, reports, papers and data given to Moitgagee with respect to
Mortgagor, or Beneficiary or others obligated under the terms of the othcr Loan Documents
are accurate and correct in all material respects and complete insofar as curipleteness may
be necessary to give Mortgagee a true and accurate knowledge of the subject matter thereof.

(g)  Mortgagor has good and marketable title in fee simple to the Mortgaged
Property and good and marketable title to the Fixtures, free and clear of any prior
assignment, liens, charges, encumbrances, security interests and adverse claims whatsoever
except the Permitted Encumbrances.

(h) Mortgagor has not executed any prior collateral assignment of the Leases or of
its right, title, interest therein, Mortgagor has delivered to Mortgagee a true and complete
copy of all Leases assigned hereunder, together with all amendments, supplements and other
modifications, and to the best of Mortgagor's knowledge, no material default by Mortgagor
or Lessee under the Lease remains uncured.
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(¥ The Permitted Encumbrances have not materially interfered with the
operation of the Mortgaged Property, nor does Mortgagor reasonably foresee any material
interference ansing from the Permitted Encumbrances during the terms of the Note.

) Mortgagor has filed all F ederal, state, county and municipal income tax
returns required to have been filed by them and have paid all taxes which have become due
pursuant to any assessments received by them, and Mortgagor does not know of any basis
for additional assessment in respect to such taxes.

(kj. The Mortgaged Property is being, and will continue to be, used for
commercial purposes.

n U the best of Mortgagor's knowledge, and upon due inquiry, no release (a
"Release") of Hazardsus Material has occurred on the Mortgaged Property. Mortgagor has
not received any notice from any governmental agency or from any tenant under a Lease or
from any other party with respzct to any such Release.

Breach of such representations «nd warranties shall constitute an Event of Default under
Section 5.5 hereof, Mortgagor shall promptly p2ive written notice to Mortgagee of any breach under
this Section 4.13.

4.14 Mechanics' Lien. Mortgagor shall not perit or suffer any mechanics' lien claims to
be filed or otherwise asserted against the Mortgaged Property and Mortgagor shall promptly, and in
any event within sixty (60) days after filing, discharge or causé 1 ke discharged the same in case of
the filing of any claims for Lien of proceedings for the enforcement thereof, provided, however, that
in connection with any such lien or claim which Mortgagor or may i geod faith desire to contest,
Mortgagor may contest the same by appropriate legal proceedings diligepii: prosecuted, but only if
Mortgagor shall cause Chicago Title Insurance Company (the "Title Coupany™), to issue an
endorsement to the Title Policy insuring over the exception created by ‘sich_lien (including

furnishing such security or indemnity as the Title Company requires to issue such 2ndorsement) or
provide such other security and indemnification as may be reasonably acceptable to Lende.

4.15  Hazardous_Materjals, (a) Without limiting the generality of Section 4.1 "iereof,
Mortgagor shall not cause or permit the violation of any law relating to industrial hygienz or
environmental conditions in connection with the Mortgaged Property, including soil and ground
water conditions, or use, generate, manufacture, store or dispose of any Hazardous Materials on,
under or about the Mortgaged Property.

Beneficiar {¥} (leg)
(b)  Mortgagor/shall indemnify and hold Mortgagee harmless from any loss, liability,
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warranties and covenants of Mortgagor with respect to Hazardous Materials set forth in this Section
4.15 and Section 4.13 hereof. Notwithstanding the foregoing, Mortgagor does not indemnify
Mortgagee with respect to gross negligence or intentional acts of the Mortgagee which result in the
use, release or disposal of Hazardous Materials on, under or about the Mortgaged Property.

Article 5

EVENTS OF DEFAULT

3. Events of Default

The term "Eveni(s;.of Default”, as used in the other Loan Documents and in the Note, shall
mean the occurrence or happering, from time to time, of any one or more of the following:

5.1 Payment of Indebtedness.’ ¥ Mortgagor shall default in the due and punctual payment of
all or any portion of any installment of e Indebtedness as and when the same shall become due
and payable, whether at the due date thereof o at a date fixed for prepayment or by acceleration or
otherwise, and such default shail continue fer z-period of ten days after the due date.

5.2 Performance_of Obligations. If Mortgagor shall default in the due observance or
performance of any of the Obligations other than payment of money and such default shall not be
curable, or if curable shall continue for a period of thirty 150) days after written notice thereof from
Mortgagee to Mortgagor (unless such default, if curable, requizes work to be performed, acts to be
done or conditions to be remedied which by their nature cannct te performed, done or remedied, as
the case may be, within such thirty (30) day period and Mortgagorsiall commence to cure such
default within such thirty (30) day period and shall thereafter diligent]y and continuously process
the same to completion but in no event shall the period for cure exceed ninety (90) days unless
otherwise agreed by Mortgagee). |

5.3 Bankruptcy, Receivership, Insolvency, Etc. If voluntary or involuntary proceedings
under the Federal Bankruptcy Code, as amended, shall be commenced by or against M.artgagor or

Beneficiary or bankruptcy, receivership, insolvency, reorganization, dissolution, liquidatien-or other
similar proceedings shall be instituted by or against Mortgagor or Beneficiary with respeci-tzell or
any part of Mortgagor's or Beneficiary's property under the Federal Bankruptcy Code, as amended,
or other law of the United States or of any state or other competent jurisdiction, and if such
proceedings are instituted against Mortgagor or Beneficiary, it shall consent thereto or shall fail to
cause the same to be discharged within forty -five (45) days of filing.

54 Laws Affecting Obligations and Indebtedness. If subsequent to the date of this
Mortgage, any governmental entity in which the Mortgaged Property is located passes any law (i}
which renders payment of the Indebtedness and/or performance of the Obligations by Mortgagor
unlawful, or (ii) which prohibits Mortgagee from exercising any of its material rights and remedies
under this Mortgage or any of the Loan Documents.
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55 False Representation. If any representation or warranty made by Mortgagor,
Beneficiary or others in, under or pursuant to this Mortgage or the other Loan Documents, shall
prove to have been false or misleading in any material respect as of the date on which such
representation or warranty was made, provided, however, Mortgagor shall have a period not to
exceed thirty (30) days after written notice to cure same.

5.6 Destruction of Improvements. Except as contemplated by the Loan Agreement,
Bomower demolishes or removes any of the Buildings.

5.7 Default Under Other Mortgage, If the holder of any junior mortgage or any other lien on
the Mortgaged Property (without hereby implying Mortgagee's consent 10 any such junior mortgage
or lien) institutes furéclosure or other proceedings for the enforcement of its remedies thereunder, or
if a default exists under any other mortgage or lien on the Mortgaged Property, and such default
shall continue for a period o1 thirty (30) days, notwithstanding any other provision in the other Loan
Documents or in any other document to the contrary with respect to notice and right to cure being
provided to Mortgagee.

5 8 Loan Documents. If a defpult shall occur under any of the other Loan Documents,
including but not limited to, the Loan Agrezinent.

5.9 Due On Sale. Except as permitted under the Loan Agreement, if, without the prior
written consent of Mortgagee, there is (i) sale, transfer, agreement for deed, conveyance,
assignment, hypothecation or encumbrance, whether voluntary or involuntary, of all or part of the
Mortgaged Property or any interest therein, or (i} anysa'e assignment, pledge, encumbrance or
transfer to a third party of all or any portion of the beneficial interest of the Beneficiary under the
Trust or (iif) the seizure of the Mortgaged Property, or Fixtures or attachment of any lien thereon,
whether voluntary or involuntary, which has not been removed of bonded off to Mortgagee's
satisfaction within ten (10) days of such attachment.

Article 6

DEFAULT AND FORECLOSURE

61  Remedies. If an Event of Default shall occur Mortgagee may, at its option, exercise
one or more or all of the following remedies:

61.1 Acceleration. Declare the unpaid portion of the Indebtedness to be
immediately due and payable, without further notice or demand (each of which hereby is
expressly waived by Mortgagor), whereupon the same shall become immediately due and
payable.

6.1.2 Entry on Mortgaged Property. Upon receipt of a Court Order so authorizing,
enter upon the Mortgaged Property and take possession thereof and of all books, records,
and accounts relating thereto.

13
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6.1.3  Operation of Mortgaged Property. Upon receipt of a Court Order so

authorizing, hold, lease, operate or otherwise use or permit the use of the Mortgaged
Property, or any portion thereof, in such manner, for such time and upon such terms as
Mortgagee may deem to be in its best interest (making such repairs, alterations, additions
and improvements thereto, from time to time, as Mortgagee shall deem necessary or
desirable) and collect and retain all earnings, rents, profits or other amounts payable in
connection therewith.

¢.1.4 Enforcement of Mortgage. Upon receipt of a Court Order so authorizing,
mortgagee, with or without entry, personally or by its agents or attomeys, insofar as
applicablez0ay: (a) sell the Mortgaged Property and all estate, right, title and interest, claim
and demand i <rein, and right of redemption thereof, to the extent permitted by and pursuant
to the procedures p:ovided by law, at one or more sales, and at such time and place upon
such terms and after/such notice thereof as may be required or permitted by law; (b) institute
proceedings for the conplute-or partial foreclosure of this Mortgage; or (¢) take such steps to
protect and enforce its rights whether by action, suit or proceeding in equity or at law for the
specific performance of any. covenant, condition or agreement in the Note or in this
Mortgage, (without being required to. foreclose this Mortgage) or in aid of the execution of
any power herein granted, or for aiiy “oreclosure hereunder, or for the enforcement of any
other appropriate legal or equitable remedy 0r otherwise as Mortgagee shall elect.

6.1.5 Foreclosure and Private Sale. ~~<ll the Mortgaged Property, in whole or in
part, (a) under the judgment or decree of a coun of Zompetent jurisdiction, in such manner,
at such time or times and upon such terms as Mortgar,er may determine, or as provided by
law; and/or sell the Personalty and/or the Fixtures, in who'¢'ur in part, at one or more public
or private sales, in such manner, at such time or times and »pon such terms as Mortgagee
may determine, or as provided by law.

6.1.6 Receiver. Mortgagee shall be entitled, as a matter of stiict right, and without
regard to the value or occupancy of the security, or the solvency of the Mortgagor or of
Beneficiary, or the adequacy of the Mortgaged Property as security for thic Mote, to have a
receiver appointed to enter upon and take possession of the Mortgaged Property,-collect the
Rents and profits therefrom and apply the same as the court may direct such receivir ‘o have
all the rights and powers permitted under the laws of the State where the Mortgaged
Property is located. Mortgagor hereby waives any requirements on the receiver or
Mortgagee to post any surety or other bond. Mortgagee or the receiver may also take
possession of, and for these purposes use, any and all Personalty which is a part of the
Mortgaged Property and used by Mortgagor in the rental or leasing thereof or any part
thereof. The expense (including the receiver's fees, counsel fees, costs and agent's
compensation) incurred pursuant to the powers herein contained shall be secured by this
Mortgage. Mortgagee shall (after payment of all costs and expenses incurred) apply such
Rents, issues and profits received by it on the Indebtedness in the order set forth in Section
6.8 hereof. The right to enter and take possession of the Mortgaged Property, to manage and
operate the same, and to collect the Rents, issues and profits thereof, whether by receiver or

14
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otherwise, shall be cumulative to any other right or remedy hereunder or afforded by law,
and may be exercised concurrently therewith or independently thereof. Mortgagee shall be
liable to account only for such Rents, issues and profits actually received by Mortgagee.

6.1.7 Additional Rights and Remedies. With or without notice, and without
releasing Mortgagor from any Indebtedness or Obligations, and without becoming a
mortgagee in possession, Mortgagee shall have the right to cure any breach or default of
Morigagor and, in connection therewith, to enter upon the Mortgaged Property and to do
such acts and things as Mortgagee deems necessary or desirable to protect the security
hereof including, but without limitation to appear in and defend any action or proceeding
purporting o affect the security hereof or the rights or powers of Mortgagee hereunder; to
pay, purchase; contest or compromise any encumbrance, charge, lien or claim of lien which,
in the judgment of Mortgagee, is prior or superior hereto, the judgment of Mortgagee being
conclusive as between the parties hereto; to obtain insurance to pay any premiums or
charges with respect o insurance required to be carried hereunder; and to employ counsel,
accountants, contractors an< other appropriate persons to asstst them.

6.1.8 Other. Exercisc.any other remedy specifically granted under the other Loan
Documents or now or hereafter existing in equity, at law, by virtue of statute or otherwise,
including the rights described below.

6.2  Separate Sales. Any real estate or anv-interest or estate therein sold pursuant to any
writ of execution issued on a judgment obtained by viriue of the Note, this Mortgage or the other
Loan Documents, or pursuant to any other judicial proccedings under this Mortgage or the other
Loan Documents, may be sold in one parcel, as an entirety, or'in such parcels, and in such manner
or order as Mortgagee, in its sole discretion, may elect.

6.3  Remedies Cumulative and Concurrent. The rights ana remedies of Mortgagee as
provided in the Note, this Mortgage and in the other Loan Documents 5iall be cumulative and
concurrent and may be pursued separately, successively or together against Mortgagor or
Beneficiary or against other obligors or against the Mortgaged Property, or any one or more of
them, at the sole discretion of Mortgagee, and may be exercised as often as occasior therefor shall
arise. The failure to exercise any such right or remedy shall in no event be construed as 2 waiver or
release thereof, nor shall the choice of one remedy be deemed an election of remedics to the

exclusion of other remedies.

6.4  No Cure or Waiver. Neither Mortgagee's nor any receiver's entry upon and taking
possession of all or any part of the Mortgaged Property, nor any collection of rents, issues, profits,
insurance proceeds, condemmation proceeds or damages, other security or proceeds of other
security, or other sums, nor the application of any collected sum to any Indebtedness and
Obligations, nor the exercise of any other right or remedy by Mortgagee or any receiver shall impair
the status of the security, or cure or waive any default or notice of default under this Mortgage, or
nullify the effect of any notice of default or sale or prejudice Mortgagee in the exercise of any right
or remedy, or be construed as an affirmation by Mortgagee of any tenancy, lease or option or a
subordination of the lien of this Mortgage.

15
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6.5  Payment of Costs, Expenses and Attorneys' Fees. Mortgagor agrees to pay to
Mortgagee immediately and without demand all costs and cxpenses incurred by Mortgagee in

exercising the remedies under the Note and other Loan Documents (including but without limit,
court costs and reasonable attorneys' fees, whether incurred in litigation or not) with interest at the
greater of Defaulted Interest Rate or the highest rate payable under any Indebtedness and
Obligations from the date of expenditure until said sums have been paid. Mortgagee shall be
entitled to bid, at the sale of the Mortgaged Property held pursuant to the power of sale granted
herein or pursuant to any judicial foreclosure of this instrument, the amount of said costs, expenses
and interest in’adilition to the amount of the other Indebtedness and Obligations as a credit bid, the
equivalent of casi,

6.6  Waiver of Redemption, Notice and Marshaling, Mortgagor hereby waives and
releases (a) any and all staiutory or equitable rights of redemption whether arising before or after the

entry of a Judgment for Foréciosure and Sale, (b) all benefit that might accrue to Mortgagor and
each Beneficiary by virtue of any mrecent or future law exempting the Mortgaged Property, or any
part of the proceeds arising from any sale thereof, from attachment, levy or sale on execution, or
providing for any appraisement, vaiuation, stay of execution, exemption from civil process,
moratorium, redemption or extension of tize-for payment; (c) unless specifically required herein, all
notices of Mortgagor's default or of Mortgagce's election to exercise, or Mortgagee's actual exercise,
of any option or remedy under the Note or the othe: Loan Documents; (d) any right to have the liens
against Mortgaged Property marshaled; and (e) the-right to plead or assert any statute of limitations
as a defense or bar to the enforcement of the Note or tisé other Loan Documents.

6.7  Power of Sale. Mortgagee acknowledges (nz¢ a power of sale provision is not
currently enforceable under the Illinois Mortgage Foreciosure~Act (the "Foreclosure Act").
Mortgagor acknowledges that in the event the Foreclosure Act is hercafter amended to permit the
enforcement of a power of sale provision (the "Amendment"), suca :Amendment, to the extent
permitted by law, will be enforceable against the Mortgagor and allow Meitgagee to proceed under
the Amendment, so long as the Event of Default under which Mortgagee is prcceeding occurs on or
after the effective date of the Amendment. Whereupon, Mortgagee may elect to scll the Mortgaged
Property by power of sale and, upon such election, such notice of Event of Defauit 2iid-election to
sefl shall be given as shall be required by the Amendment. Thereafier, upon the expirzien of such
time and the giving of such notice of sale as may then be required by law, at the time-2id place
specified in the notice of sale, Mortgagee, or such selling officer as required or allowea by the
Amendment, shall sell such property, or any portion thereof specified by Mortgagee, at public
auction to the highest bidder for cash in lawful money of the United States. Mortgagee may
postpone the sale by public announcement thereof at the time and place noticed therefor. If the
Mortgaged Property consists of several lots, parcels or interests, Mortgagee may designate the order
in which the same shall be offered for sale or sold.

6.8  Application of Proceeds. The proceeds of any sale of all or an&- bonion of the
Mortgaged Property and the amounts generated by any holding, leasing, operation or other use of
the Mortgaged Property shall be applied by Mortgagee in the following order:

16




UNOFFICIAL COPY




21461754

UNOFFICIAL COPY

(a) First, to the payment of reasonable costs and expenses of taking possession of
the Mortgaged Property and of holding, using, leasing, repairing, improving and selling the
same (including, without limitation, payment of any Impositions or other taxes);

(b) Second, to the extent allowed by law, to the payment of reasonable attomeys'
fees and other legal expenses, including expenses and fees incurred on appeals and legal
expenses and fees of a recetver,

(c) Third, to the payment of accrued and unpaid interest on the Indebtedness; and

(d) Fourh, to the payment of the balance of the Indebtedness. The balance, if any,
shall be paid to tre parties entitled to receive it.

69  Strict Performarce. Any failure by Mortgagee to insist upon strict performance by
Mortgagor or of any of the termis and provisions of this Mortgage ot of the other Loan Documents
or of the Note shall not be deemed to bea waiver of any of the terms or provisions of this Mortgage
or of the other Loan Documents or the INvte and Morigagee and Mortgage shall have the right
thereaficr to insist upon strict performance by Mortgagor or of any and all of them.

6.10 No Conditions Precedent to Exerciig-of Remedics. Neither Mortgagor nor any other
person now or hereafter obligated for payment of all or eny part of the Indebtedness (including the
Beneficiary) shall be relieved of such obligation by 1eason of the failure of Mortgagee to comply
with any request of Mortgagor ot Beneficiary or of any uiher person s0 obligated to take action to
foreclose on this Mortgage or otherwise enforce any provistons of this Mortgage and/or the other
Loan Documents, or by reason of the release, regardless of cousideration, of all or any part of the
security held for the Indebtedness, or by reason of any agrecmept of stipulation between any
subsequent owner of the Mortgaged Property and Mortgagee exterding the time of payment or
modifying the terms of this Mortgage and/or the other Loan Documients without first having
obtained the consent of Mortgagor or Beneficiary or such other person; 2::d in the latter event
Mortgagor or Beneficiary and all such other persons shall continue to be liableto make payment
according to the terms of any such extension or modification agreement, unless expicssly released

and discharged in writing by Mortgagee.

611 Release of Collateral. Mortgagee may release, regardless of consideration, 2py part
of the security held for the Indebtedness or Obligations without, as to the remainder of the security,
in any way impairing or affecting the liens of the other Loan Documents or their priority over any
subordinate lien. Without affecting the liability of Mortgagor, Beneficiary or any other person
(except any person expressly released in writing) for payment of any Indebtedness secured hereby
or for performance of any Obligations contained herein, and without affecting the rights of
Mortgagee with respect to any security not expressly released in writing, Mortgagee may, at any
time and from time to time, either before or after maturity of the Note, and without notice or
consent: (a) release any person liable for payment of all or any part of the Indebtedness or for
performance of any Obligations; (b) make any agreement extending the time or otherwise altering
terms of payment of all or any part of the Indebtedness, or modifying or waiving any Obligation, or
subordinating, modifying or otherwise dealing with the lien or charge hereof: (c) exercise or refrain
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from exercising or waive any right Mortgagee may have; (d) accept additional security of any kind,
(e) release or otherwise deal with any property, real or personal, securing the Indebtedness,
including all or any part of the Mortgaged Property.

6.12  Other Collateral. For payment of the Indebtedness, Mortgagee may resort to any
other security therefor held by Mortgagee in such order and manner as Mortgagee may elect.

6.13  Discontinuance of Proceedings. In the event Mortgagee shall have proceeded to
enforce any rights under this Mortgage or the other Loan Documents and such proceedings shall
have been disContinued or abandoned for any reason, then in every such case Mortgagor and
Mortgagee shall o restored to their former positions and the rights, remedies and powers of
Mortgagee shall cortirize as if no such proceedings had been taken.

Article 7
CONDEMNATION

7.1 Condemnation. To the extent of the outstanding Indebtedness, Mortgagor hereby
assigns, transfers and sets over to Mortgagec <1l rights of Mortgagor to any award or payment in
respect of (a) any taking of all or a portion of the Mortgaged Property as a result of, or by agreement
in anticipation of, the exercise of the right of condeimpation or eminent domain; (b) any such taking
of any appurtenances to the Mortgaged Property or-of vaults, areas or projections outside the
boundaries of the Mortgaged Property, or rights in, under 0r above the alleys, streets or avenues
adjoining the Mortgaged Property, or rights and benefits of Iight. air, view or access to said alleys,
streets, or avenues or for the taking of space or rights therem, bciow the level of, or above the
Mortgaged Property; and (c¢) any damage to the Mortgaged Property” or any part thereof due to
governmental action, but not resulting in, a taking of any portion of the Mortgaged Property, such
as, without limitation, the changing of the grade of any street adjacent to G Mortgaged Property.
Mortgagor hereby agrees to file and prosecute its claim or claims for any such award or payment in
good faith and with due diligence and cause the same to be collected and paid or'er io Mortgagee,
and hereby irevocably authorizes and empowers Mortgagee, in the name or Maritgagor or
otherwise, to collect and receipt for any such award or payment and, in the event Morigager fails to
act, or in the event that an Event of Default has occurred and is continuing, to file ana-piosecute
such claim or claims.

72 Application of Proceeds. All proceeds received by Mortgagee with respect to a
taking of all or any part of the Mortgaged Property or with respect to damage to all or any part of
the Mortgaged Property from govemmental action not resulting in a taking of the Mortgaged
Property, shall be applied as follows, in the order of priority indicated:

(a) To reimburse Mortgagee for all reasonable costs and expense’s-,-mcluding
reasonable attorneys' fees incurred in connection with collecting the said proceeds;

{(b) To the payment of accrued and unpaid interest on the Note;
18
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(¢) To the prepayment of the unpaid principal of the Note, without premium; and

(d) To the payment of the balance of the Indebtedness. The balance, if any, will be
paid to Mortgagor.

Article 8

MISCELLANEO

8.1  Furtiier Assurances. Mortgagor, upon the reasonable request of Mortgagee, will
execute, acknowledgc and deliver such further instruments (including, without limitation, financing
statements, estoppel ceitificates and declarations of no set-off) and do such further acts as may be
necessary, desirable or .proper to carry out more effectively the purpose of the other Loan
Documents, to facilitate the assicrment or transfer of the Note and the other Loan Documents, and
to subject to the liens of the other Loz Documents, any property intended by the terms thereof to be
covered thereby, and any renewals, additions, substitutions, replacements or betterments thereto.
Upon any failure by Mortgagor to exceute and deliver such instruments, certificates and other
documents on or before seven (7) days afier a written request therefor is given to Mortgagor,
Mortgagee may make, execute and record any zua all such instruments, certificates and Mortgagor
irrevocably appoints Mortgagee the agent and aticmey-in-fact of Mortgagor to do so.

8.2  Recording and Filing. Mortgagor, at ifs expense, will cause the other Loan
Documents, all supplements thereto and any financing statements at all times to be recorded and
filed and re-recorded and re-filed in such manner and in such pluces as Mortgagee shall reasonably
request, and will pay all such recording, filing, re-recording and re-filing taxes, fees and other
charges.

8.3  Notice. All notices, demands, requests and other communications required under
the other Loan Documents and the Note shall be in writing and shall be dremed to have been
properly given if sent by U. S. certified or registered mail, postage prepaid, ot personal delivery,
addressed to the party for whom it is intended at the Mortgagor's Address or the-Mortgagee's
Address, as the case may be. Any party may designate a change of address by written nitize to the
other, given at least ten (10) days before such change of address 1s to become effective.

8.4  Mortgagee's Right to Perform the Obligations. If Mortgagor shall fail to make any
payment or perform any act required by this Mortgage or the other Loan Documents, then, at any
time thereafter, upon reasonable prior notice to or demand upon Mortgagor and without waiving or
releasing any obligation or default, Mortgagee may make such payment or perform such act for the
account of and at the expense of Mortgagor, and shall have the right to enter the Mortgaged
Property for such purpose and to take all such action thereon and with respect to the Mortgaged
Property as may be necessary or appropriate for such purpose. All sums so paid by Mortgagee, and
all costs and expenses, including, without limitation, reasonable attorneys' fees and expenses so
incurred together with interest thereon at the Defaulted Interest Rate, from the date of payment or
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incurring, shall constitute additions to the Indebtedness secured by the other Loan Documents, and
shall be paid by Mortgagor to Mortgagee, on demand. If Mortgagee shall elect to pay any
Imposition, Mortgagee may do so in reliance on any bill, statement or assessment procured from the
appropriate public office, without inquiring into the accuracy thereof or into the validity of such
Imposition. Mortgagor shall indemnify Mortgagee for all losses and expenses, including reasonable
attorneys' fees, incurred by reason of any acts performed by Mortgagee pursuant to the provisions of
this Subsection 8.4 or by reason of the other Loan Documents, and any funds expended by
Mortgagee to which it shall be entitled to be indemnified, together with interest thereon at the
Defaulted Interest Rate from the date of such expenditures, shall constitute additions to the
Indebtedness 7:ta shall be secured by the other Loan Documents and shall be paid by Mortgagor to
Mortgagee upon demand.

8.5  Covenants Running with the Land. All covenants contained in this Mortgage and in
the other Loan Documents bzl run with the Mortgaged Property.

8.6  Severability. In casc 2ny one or more of the Obligations shall be invalid, illegal or
unenforceable in any respect, the vaiidity of the Note, this Mortgage, and the other Loan Documents
and remaining Obligations shall be in 1.0 way affected, prejudiced or disturbed thereby.

8.7  Modification. This Mortgage-avd the other Loan Documents and the terms of each
of them may not be changed, waived, discharged o> terminated orally, but only by an instrument or
instruments in writing signed by the party against which enforcement of the change, waiver,
discharge or termination is asserted.

8.8 Assumption. The loan evidenced by the Noteard secured by this Mortgage and the
other Loan Documents is personal to Mortgagor, and Mortgagee made such loan to Mortgagor
based upon the credit of Mortgagor, and Beneficiary and Mortgagee's judgment of the ability of
Mortgagor, or Beneficiary to repay the entire Indebtedness and therefore ihis Mortgage may not be
assumed by any subsequent holder of an interest in the Mortgaged Propeiiy without Mortgagee's
prior written consent. This Section 8.8 does not limit the effect and generality o) Section 5.9 hereof,
Mortgagor shall notify Mortgagee promptly in writing of any transaction or event described in
Section 5.9 hereof.

8.9  Tax on Indebtedness or Mortgage. In the event of the passage, after the date o this
Mortgage, of any law deducting from the value of land for the purposes of taxation, any lien

thereon, or imposing upon Mortgagee the obligation to pay the whole, or any part, of the taxes or
assessments or charges or liens herein required to be paid by Mortgagor, or changing in any way the
laws relating to the taxation of mortgages or debts as to affect the Mortgage or the Indebtedness, the
entire unpaid balance of the Indebtedness shall, at the option of Mortgagee, after thirty (30) days
written notice to Mortgagor, become due and payable; provided, however, that if, in the opinion of
Mortgagee's counsel, it shall be lawful for Mortgagor to pay such taxes, assessments, or charges, or
to reimburse Mortgagee therefor, then there shall be no such acceleration of the time for payment of
the unpaid balance of the Indebtedness if a mutually satisfactory agreement for reimbursement, in
writing, is executed by Mortgagor and delivered to Mortgagee within the aforesaid period.
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810 Maximum Rate of Interest. Notwithstanding any provision in this Mortgage, or in
any instrument now or hereafter relating to or securing the Indebtedness evidenced by the Note, this
Mortgage or the other Loan Documents the total liability for payments of interest and payments in
the nature of interest, including, without limitation, ail charges, fees, exactions, or other sums which
may at any time be deemed to be interest, shall not exceed the limit imposed by applicable usury
laws. In the event the total liability for payments of interest and payments in the nature of interest,
including without limitation, all charges, fees, exactions or other sums which may at any time be
decmed to be interest, shall, for any reason whatsoever, result in an effective rate of interest, which
for any month or other interest payment period exceeds the limit imposed by the applicable usury
laws, all sums it-excess of those lawfully collectible as mterest for the period in question shall,
without further agiéement or notice by, between, or to any party hereto, be applied to the reduction
of the Indebtedness iiimiediately upon receipt of such sums by Mortgagee, with the same force and
effect as though Mortgagor) and/or Beneficiary had specifically designated such cxcess sums to be
so applied to the reduction of tie Indebtedness and Mortgagee had agreed to accept such sums as a
premium-free payment of the Liidebtedness, provided, however, that Mortgagee may, at any time
and from time to time, elect, by notice in writing to Mortgagor, to waive, reduce, or limit the
collection of any sums (or refund to Muitgagor any sums collected) in excess of those lawfully
collectible as interest rather than accept such-sums as a prepayment of the Indebtedness.

811 Survival of Warranties and Covenants. The warranties, representations, covenants
and agreements set forth in this Mortgage and the of'ier Loan Documents and Note shall survive the
making of the loan and the execution and delivery of the Note, and shall continue in full force and
effect until the Indebtedness shall have been paid in fuf?, except such obligations as specified in
Section 4.10 hereof which shall survive.

8.12  Applicable Law. This Mortgage and the other Loan Documents shall be governed
by and construed according to the laws of the State of [llinois.

8.13 Loan Expenses. Mortgagor shall pay all costs and expenses i connection with the
preparation, execution, delivery and performance of this Mortgage and the other Loan Documents,
including (but not limited to) fees and disbursements of its and Mortgagee's counse!, recording costs
and expenses, conveyance fee, documentary stamp, intangible and other taxes, survevs, appraisals
and policies of title insurance, physical damage insurance, and liability insurance.

8.14 Tax Escrow. Mortgagor shall pay to Mortgagee on each of the monthly due dates of
payments, as set forth in the Note, an amount equal to one-twelfth of the annual Impositions.
Mortgagor shall also pay into such account such additional amounts, to be determined by
Mortgagee from time to time, as will provide a sufficient fund, at least 30 days prior to the due dates
of the next installment of such Impositions and premiums, for payment of such Impositions and
premiums so as to realize the maximum discounts permitted by law. Amounts held hereunder by
Mortgagee shall be non-interest bearing and may be commingled with Mortgagee's other funds.
Upon assignment of this Mortgage, Mortgagee shall have the right to pay over the balance of such
amounts then in its possession to the assignee and Mortgagee shall thereupon be completely
released from all liability with respect to such amounts. Upon full payment of the Indebtedness, or,
at the election of Mortgagee at any prior time, the balance of such amounts shall be paid over to
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Mortgagor and no other party shall have any right or claim thereto. Amounts held by Mortgagee
pursuant to this Section 8.14 shall (a) be made available to Mortgagor in sufficient time to allow
Mortgagor to satisfy Mortgagor's obligations under this Mortgage and the other Loan Documents to
pay Impositions and required insurance premiums, within the maximum discount period, where
applicable and (b) not bear interest.

8.15 No Representations by Morigagee. By accepting or approving anything required to
be observed, performed or fulfilled or to be given to Mortgagee, pursuant to this Mortgage or the

other Loan Documents, including (but not limited to) any officer's certificate, survey, appraisal or
insurance policy, Mortgagee shall not be deemed to have warranted or represented the sufficiency,
legality, effectivesiess or legal effect of the same, or of any term, provision or condition thereof, and
such acceptance or arproval thereof shall not be or constitute any warranty or representation with
respect thereto by Morigagee.

8.16 Headings. Thearticle headings and the section and subsection captions are inserted
for convenience or reference on'y ard shall in no way alter or modify the text of such articles,
sections and subsections.

8.17 Counterparts. This Mortgape may be executed in counterparts, and all said
counterparts when taken together shall constiiuf< ene and the same Mortgage.

8.18 Collateral Protection Act. Pursuani-to-the requirements of the Illinois Collateral
Protection Act, Mortgagor is hereby notified as foliows: Unless the Mortgagor provides the
Mortgagee with evidence of the insurance coverage required by this Mortgage, the Loan Agreement
or any of the other Loan Documents, Mortgagee may purchase insurance at Mortgagor's expense to
protect Mortgagee's interests in the Mortgaged Property or any othei tollateral for the Indebtedness
or Obligations. This insurance may, but need not protect Mortgager's-interests. The coverage the
Mortgagee purchases may not pay any claim that Mortgagor makes 6. any claim that is made
against Mortgagor in conmection with the Mortgaged Property or any viiier collateral for the
Indebtedness or Obligations. Mortgagor may later cancel any insurance purchased by Mortgagee
but only after providing Mortgagee with evidence that Mortgagor has obtaired insurance as
required by this Mortgage, the Loan Agreement or any of the other Loan Documents. ix Mortgagee
purchases insurance for the Mortgaged Property or any other collateral for the indebsdness or
obligations, Mortgagor will be responsible for the costs of that insurance, including intercsiin any
other charges that Mortgagee may lawfully impose in connection with the placement of the
insurance, until the effective date of the cancellation or expiration of the insurance. The costs of the
insurance may be added to the total outstanding indebtedness. The costs of the insurance may be
more than the cost of insurance that Mortgagor may be able to obtain on its own.

8.19 Revolving Credit Loan. This Mortgage is given, in part, to secure a revolving credit
loan and shall secure not only presently existing Indebtedness under the Loan Documents, but also
future advances, whether such advances are obligatory or to be made at the option of the Mortgagee
or otherwise, as are made within twenty (20) years from the date hereof, to the same extent as if
such future advances were made on the date of the execution of this Mortgage, although there may
be no advance made at the time of execution of this Mortgage and although there may be no
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indebtedness sccured hereby outstanding at the time any advance is made. The lien of this
Mortgage shall be valid as to all Indebtedness secured hereby, including future advances, from the
time of its filing for record in the recorder's office of the county in which the Mortgaged Property is
located. The total amount of indebtedness secured hereby may increase or decrease from time to
time, but the total unpaid principal balance of indebtedness secured hereby (including disbursements
that the Mortgagee, may, but shall not be obligated to, make under this Mortgage, the Loan
Documents, or any other document with respect thereto) at any one time outstanding may be
substantially less but shall not exceed THIRTY TWO MILLION AND NO/100 DOLLARS
(832,000,000.00), plus interest thereon, and any disbursements made for payment of taxes, special
assessments, o1 insurance on the Mortgaged Property and interest on such disbursements, and all
disbursements by Mortgagee pursuant to 735 ILCS 5/ 15-1302(b)(5) (all such Indebtedness being
hereinafter referred 1 as the maximum amount secured hereby). This Mortgage shall be valid and
have priority to the‘extest of the maximum amount secured hereby over all subsequent liens and
encumbrances, including swhatory liens, excepting solely taxes and assessments levied on the
Mortgaged Property given priority by law.

820 Exculpation. I is cxpressly understood and agreed that nothing in this Mortgage
shall be construed as creating any personal liability on the Trustee personally to perform any
express or implied covenant, condition o- oeiigation under this Mortgage all such liability, if any,
being expressly waived by every person or eatity now or hereafter claiming any right, title or
interest under this Mortgage. Notwithstanding th< foregoing, the Lender shall not be precluded
from: (a) foreclosing this Mortgage, (b) recoveripg any condemnation awards or insurance
proceeds attributable to the Mortgaged Property; (¢ ierovering any tenant sccurity deposits,
advance or prepaid rents, if any; or (d) enforcing the personal liability of the Beneficiary as Co-
maker of the Note, of the payment of the Note and performaic: of all Obligations under the Loan
Documents,
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upon the direction of i’ Beneficiaitas
IN WITNESS WHEREOF, M ortgagor has executed this Mortgage as of the date first above
written,

——
By: Z  Attest:
o
. ___———_—_—'_———-— . ) \
Title: .. Title:
—_— -_—
850 mmiﬂz.._é Fon TRUSTED S
DE@MW; J&?&T\JBEEDGEPENT AlED
MDATIOH.
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EXHIBIT " g *
TRUSTEE SIGNATURE AND EXONERATION RIDER FOR MORTGAGE

This MORTGAGE is executed by PARKWAY BANK & TRUST COMPANY, not personally but

as Trustee as aforesaid in the exercise of the power and authority conferred upon and vested in it as

such Trustee (and said PARKWAY BANK & TRUST COMPANY, hereby warrants that it possesses

full power and authority to execute this instrument), and it is expressly understood and agreed that

nothing herein or in said Note contained shall be construed as creating any liability on the said Trustee

or on said PARKWAY BANK & TRUST COMPANY personally to pay the said Note or any interest that
may accrue thereon, or any indebtedness accruing hereunder, or to perform any covenant either express or
implied "ercin contained. or on account of any warranty or indemnification made hereunder, all such liability,
if any, being expressly waived by Mortgagee and by every person now or hereafter claiming any right or
security hereindar, and that so far as the Trustee and its successors and said PARKWAY BANK & TRUST
COMPANY peisorally are concerned, the legal holder or holders of said Note and the owner or owners of any
indebtedness a acciwiip hereunder shall look solely to the premises hereby conveyed for the payment thereof,
by the enforcement of the lizn hereby created, in the manner herein and in said Note provided or by action to
enforce the personal liabiliiy of the guarantor, if any.

The Trustee makes no personal represeuiations as to nor shall it be responsible for the existence, location or
maintenance of the chattels herein dezcribed, if any, or of any environmental conditions, duties or obligations
concerning the property whether under anv.ederal, state or local statute, rule, regulation, or ordinance. The
beneficiaries of this Trust. have management.ar control of the use of the property and as such, have the
authority on their own behalf to execute any docament. as environmental representative but not as agent for
or on behalf of the Trustee.

PARKWAY BANK & TRUST COMPANY, As Trustee un‘fer Trust Nold¥, B as aforesaid and not

PR )
RSSITANT T

I, the undersigned, a Notary Public in and for said County, in the State aforesaid do hereby certify thithe
above named officers of PARKWAY BANK & TRUST COMPANY, are personally known to me to be the
same persons whose names are subscribed to the foregoing instrument in the capacities shown, appeared
before me this day in person, and acknowledged signing, sealing and delivering the said instrument as their
free and voluntary act, for the uses and purposes therein set forth,

Given under my hand and notarial seal on /01 -+ 3 —d':L,\.

) Eln

rd

(Notary Public)
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ACKNOWLEDGMENT
STATE OF ILLINOIS )
) SS

COUNTY OF COOK )

On June 2000, before me, the undersigned, a Notary Public in and for the county and
state aforesaid, personally appeared and personally known 10

e
me (or proved fo me/on the basis of satisfactory ovidence) to be the and
of Parkway Bank and Trust Company as Trustee under Trust

e

Agreement dated Februaiy 8, 2001 and known as Trust 128 3and the persons who executed
this Mortgage as officers of sz Trustee and acknowledged to me that the execution thereof was
their free and voluntary act and Jeed for the uses and purposes there mentioned.

WITNESS my hand and official s=al.
(SEAL)
Notary Public in and for the

State of

My comrdssion expires:
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EXHIBIT A

Legal Description

LOT 5 IN SICULA SUBDIVISION, BEING A SUBDIVISION IN THE SOUTHEAST 1/4 OF
SECTION 26, TOWNSHIP 41 NORTH, RANGE 11, EAST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED JANUARY 25 , 2001 AS
DOCUMENT 910067870, IN COOK COUNTY, ILLINOIS

Permanent Index Mumber:  08-26-403-015 (affects subject land and other property)

Commonly known as: 1.0t &, 2316 Touhy Avenue, Elk Grove Village, Illinois
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EXHIBIT B
PERSONALTY

(@)  All apparatus, machinery, devices, fixtures, communication devices, systems
and equipment, fittings, appurtenances, equipment, appliances, furniture, furnishings, appointments,
accessories, landscaping, plants and ail other items of personal property now or hereafter acquired
by Mortgagor or in which Mortgagor may now or hereafter have any interest whatsoever, and used
in the operation or maintenance of the Mortgaged Property and any other real property hereafter
subject to the liza nf the Mortgage or any business or operation conducted thereon. All fixtures and
equipment now or kereafter installed for use in the operation of the buildings, structures and
improvements now ur fwreafter on the Property and any other real Mortgaged Property hereafter
subject to the lien of the Mortgage, and the machinery, appliances, fixtures and equipment
pertaining thereto.

(b)  Any and ail geods, tangible and intangible, personal property of any kind,
nature or description (including without limitation, any and all contract rights, franchises, licenses,
permits, documents, instruments and general mtangibles) of Mortgagor, whether now owned or
hereafter acquired, or in which Mortgagor row has or shall hereafier acquire any right, title or
interest whatsoever and any and all replacements.and substitutions thereof or therefor, arising from
or out of the Mortgaged Property and any other re2!vroperty hereafter subject to the lien of the
Mortgage;

(c)  Any and all additions and accessories 1) all of the foregoing and any and all
proceeds, renewals, replacements and substitutions of all of the forégeing.
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EXHIBIT C

Permitted Exceptions

1. General real estate taxes for the year 2002 and subsequent years not yet due and payable.
umbered 6 though 11, inclusive, in Schedule B of First American Title

2. Exceptions n
1 Commitment No. CC200723 dated December 3, 2002.

Insurance Company's‘iit!
CHOL #1259296 v1
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