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MULTIFAMILY MORTGAGE
ASSIGNMENT OF RENTS
AND SECURITY AGREEMENT

1468270

(ILLINOIS — REVISION DATE 11-01-2000)

THIS MULTIFAMILY MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY
AGREEMENT (the “Instrument”) is made as of the 13" day of December, 2002, between
SENIOR LIFESTYLE WSC LINCOLNWOOD INVESTORS, L.L.C., a limited liability
company organized and existing under the laws of Delaware, whose address is ¢/o Walton Street
Capital, L.L.2., 900 N. Michigan Avenue, Suite 1900, Chicago, Illinois 60611, as mortgagor
(“Borrower”); 2nd BERKSHIRE MORTGAGE FINANCE LIMITED PARTNERSHIP, a
limited partnerslip organized and existing under the laws of Massachusetts, whose address is
One Beacon Street] 14" Floor, Boston, Massachusetts 02108, as mortgagee (“Lender”).

Borrower is indebied to Lender in the principal amount of $30,225,000.00, as evidenced
by Borrower’s Multifamily Note payable to Lender, dated as of the date of this Instrument, and
maturing on January 1, 2009.

TO SECURE TO LENDER the repayment of the Indebtedness, and all renewals,
extensions and modifications of the iiidcutedness, and the performance of the covenants and
agreements of Botrower contained in the Loan Documents, Borrower mortgages, warrants,
grants, conveys and assigns to Lender the Martgaged Property, including the Land located in
Cook County, State of Illinois and described in Exliibit A attached to this Instrument.

Borrower represents and warrants that Borrower is lawfully seized of the Mortgaged
Property and has the right, power and authority to morgage, grant, convey and assign the
Mortgaged Property, and that the Mortgaged Property is unesicumbered. Borrower covenants
that Borrower will warrant and defend generally the title to the Mortgaged Property against all
claims and demands, subject to any easements and restrictions fisted in a schedule of exceptions
to coverage in any title insurance policy issued to Lender contemporazicously with the execution
and recordation of this Instrument and insuring Lender’s interest in the Moitgaged Property.

Covenants. Borrower and Lender covenant and agree as follows:

1. DEFINITIONS. The following terms, when used in this Instrument (including when
used in the above recitals), shall have the following meanings:

(2) "Borrower" means all persons or entities identified as "Borrower" in the first
paragraph of this Instrument, together with their successors and assigns.

(b) "Collateral Agreement" means any separate agreement between Borrower and
Lender for the purpose of establishing replacement reserves for the Mortgaged Property,
{00208987;4)

PAGE 1




UNOFFICIAL COPY 491405270

establishing a fund to assure the completion of repairs or improvements specified in that
agreement, or assuring reduction of the outstanding principal balance of the Indebtedness if the
occupancy of or income from the Mortgaged Property does not increase to a level specified in
that agreement, or any other agreement or agreements between Borrower and Lender which
provide for the establishment of any other fund, reserve or account.

(c) "Controlling Entity" means an entity which owns, directly or indirectly through one
or more intermediaries, (A) a general partnership interest or more than 50% of the limited
partnership interests in Borrower (if Borrower is a partnership or joint venture), (B) a manager's
interest in Borrower or more than 50% of the ownership or membership interests in Borrower (if
Borrower is 2-limited liability company), or (C) more than 50% of any class of voting stock of
Borrower (if Borrower is a corporation).

(d) "Envirsnmental Permit" means any permit, license, or other authorization issued
under any Hazardous iviaterials Law with respect to any activities or businesses conducted on or
in relation to the Mortgagcd Property.

(¢) "Event of Default’ ricans the occurrence of any event listed in Section 22.

() "Fixtures" means all property which is so attached to the Land or the Improvements
as to constitute a fixture under applicac!c law, including: machinery, equipment, engines, botlers,
incinerators, installed building materials; sv:tems and equipment for the purpose of supplying or
distributing heating, cooling, electricity, gas, water, air, or light; antennas, cable, wiring and
conduits used in connection with radio, televisien, security, fire prevention, or fire detection or
otherwise used to carry electronic signals; telepiicie systems and equipment; elevators and
related machinery and equipment; fire detection, prcvention and extinguishing systems and
apparatus; security and access control systems and appaiatas; plumbing systems; water heaters,
ranges, stoves, microwave ovens, refrigerators, dishwashers, garvage disposers, washers, dryers
and other appliances; light fixtures, awnings, storm windows aid storm doors; pictures, screens,
blinds, shades, curtains and curtain rods; mirrors; cabinets, paneliig, rugs and floor and wall
coverings; fences, trees and plants; swimming pools; and exercise equipment,

(g) "Governmental Authority" means any board, commission, dep=rimaent or body of
any municipal, county, state or federal governmental unit, or any subdivision ¢fary of them, that
has or acquires jurisdiction over the Mortgaged Property or the use, operation or iinprovement of
the Mortgaged Property.

(h) "Hazardous Materials" means petroleum and petroleum products and compounds
containing them, including gasoline, diesel fuel and oil; explosives; flammable materials;
radioactive materials; polychlorinated biphenyls ("PCBs") and compounds containing them; lead
and lead-based paint; asbestos or asbestos-containing materials in any form that is or could
become friable; underground or above-ground storage tanks, whether empty or containing any

substance; any substance the presence of which on the Mortgaged Property is prohibited by any
{00208987;4}
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federal, state or local authority; any substance that requires special handling; and any other
material or substance now or in the future defined as a "hazardous substance," "hazardous
material," "hazardous waste," "toXic substance," "toxic pollutant,” "contaminant," or "pollutant"
within the meaning of any Hazardous Materials Law.

(i) "Hazardous Materials Laws" means all federal, state, and local laws, ordinances and
regulations and standards, rules, policies and other governmental requirements, administrative
rulings and court judgments and decrees in effect now or in the future and including all
amendments, that relate to Hazardous Materials and apply to Borrower or to the Mortgaged
Property. Hazardous Materials Laws include, but are not limited to, the Comprehensive
Environmenta! Response, Compensation and Liability Act, 42 U.S.C. Section 9601, et seq., the
Resource Conservation and Recovery Act, 42 U.S.C. Section 6901, ef seq., the Toxic Substance
Control Act, 15 U,5.C. Section 2601, ef seq., the Clean Water Act, 33 U.S.C. Section 1251, et
seq., and the Hazaidous Materials Transportation Act, 49 U.S.C. Section 5101, and their state
analogs.

() "Impositions" and "Tmposition Deposits" are defined in Section 7(a).

(k) "Improvements" means i buildings, structures, improvements, and alterations now
constructed or at any time in the future sanstructed or placed upon the Land, including any future
replacements and additions.

(I) "Indebtedness" means the ptincipal of; interest on, and all other amounts due at any
time under, the Note, this Instrument or any-ofser Loan Document, including prepayment
premiums, late charges, default interest, and advancs$ as provided in Section 12 to protect the
security of this Instrument.

(m) "Initial Owners" means, with respect to Boriower 2r.any other entity, the persons or
entities who on the date of the Note own in the aggregate 100% of the ownership interests in
Borrower or that entity.

(n) "Land" means the land described in Exhibit A.

(0) "Leases" means all present and future leases, subleases, licentes. concessions or
grants or other possessory interests now or hereafter in force, whether oral or wriiten, covering or
affecting the Mortgaged Property, or any portion of the Mortgaged Property {including
proprietary leases or occupancy agreements if Borrower is a cooperative housing cornoration),
and all modifications, extensions or renewals.

(p) "Lender" means the entity identified as "Lender" in the first paragraph of this
Instrument, or any subsequent holder of the Note.
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(@) "Loan Documents" means the Note, this Instrument, all guaranties, all indemnity
agreements, all Collateral Agreements, O&M Programs, and any other documents now or in the
future executed by Borrower, any guarantor or any other person in connection with the loan
evidenced by the Note, as such documents may be amended from time to time.

(t) "Loan Servicer" means the entity that from time to time is designated by Lender to
collect payments and deposits and receive notices under the Note, this Instrument and any other
Loan Document, and otherwise to service the loan evidenced by the Note for the benefit of
Lender. Unless Borrower receives notice to the contrary, the Loan Servicer is the entity
identified as "Lender" in the first paragraph of this Instrument.

(s) “Martgaged Property” means all of Borrower's present and future right, title and
interest in and‘to-all of the following:

(1) ~(tke Land;

(2}  the Improvements;
(3)  the Fixturss;

(4)  the Personalty;

(5)  all current and futurs rights, including air rights, development rights,
zoning rights and other 'similar rights or interests, easements, tenements,
rights-of-way, strips and gcres of land, streets, alleys, roads, sewer rights,
waters, watercourses, and appurienances related to or benefitting the Land
or the Improvements, or both, aud all rights-of-way, streets, alleys and
roads which may have been or may.ir-ine future be vacated;

(6) all proceeds paid or to be paid by aiy-insurer of the Land, the
Improvements, the Fixtures, the Personaliy wi-any other part of the
Mortgaged Property, whether or not Borrower ontained the insurance
pursuant to Lender’s requirement;

(7)  all awards, payments and other compensation made or to. be trade by any
municipal, state or federal authority with respect to ths Tand, the
Improvements, the Fixtures, the Personalty or any other pait of the
Mortgaged Property, including any awards or settlements resulting from
condemnation proceedings or the total or partial taking of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property under the power of eminent domain or otherwise and
including any conveyance in lieu thereof;

$00208587;4}
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all contracts, options and other agreements for the sale of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property entered into by Borrower now or in the future,
including cash or securities deposited to secure performance by parties of
their obligations;

all proceeds from the conversion, voluntary or involuntary, of any of the
above into cash or liquidated claims, and the right to collect such
proceeds;

all Rents and Leases;

all earnings, royalties, accounts receivable, issues and profits from the
Land, the Improvements or any other part of the Mortgaged Property, and
a'l undisbursed proceeds of the loan secured by this Instrument and, if
Bor.ower is a cooperative housing corporation, maintenance charges or
assessments payable by shareholders or residents;

all Imposition Deposits;

all refunds or ‘ebates of Impositions by any municipal, state or federal
authority or insurarie’company (other than refunds applicable to periods
before the real property tasi-vear in which this Instrument is dated);

all tenant security deposits wpich have not been forfeited by any tenant
under any Lease; and

all names under or by which any of ¢ above Mortgaged Property may be
operated or known, and all trademarks, ‘rade names, and goodwill relating
to any of the Mortgaged Property.

(t) "Note" means the Multifamily Note described on page 1 oi this Instrument, including
all schedules, riders, allonges and addenda, as such Multifamily Note may be amended from time

to time.

{u) "O&M Program" is defined in Section 18(a).

(v) "Personalty” means all furniture, furnishings, equipment, machinery, building
materials, appliances, goods, supplies, tools, books, records (whether in written or electronic
form), computer equipment (hardware and software) and other tangible personal property (other
than Fixtures) which are used now or in the future in connection with the ownership,
management or operation of the Land or the Improvements or are located on the Land or in the
Improvements, and any operating agreements relating to the Land or the Improvements, and any
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surveys, plans and specifications and contracts for architectural, engineering and construction
services relating to the Land or the Improvements and all other intangible property and rights
relating to the operation of, or used in connection with, the Land or the Improvements, including
all governmental permits relating to any activities on the Land.

(w) “Property Jurisdiction” is defined in Section 30(a).

(x) "Rents" means all rents (whether from residential or non-residential space), revenues
and other income of the Land or the Improvements, including parking fees, laundry and vending
machine income and fees and charges for food, health care and other services provided at the
Mortgaged Property, whether now due, past due, or to become due, and deposits forfeited by
tenants.

(y) "Taxes™ineans all taxes, assessments, vault rentals and other charges, if any, general,
special or otherwise, itcluding all assessments for schools, public betterments and general or
local improvements, waics are levied, assessed or imposed by any public authority or quasi-
public authority, and whick;if not paid, will become a lien, on the Land or the Improvements.

(z) "Transfer" means (A) a-sale, assignment, transfer or other disposition (whether
voluntary, involuntary or by operation of law); (B) the granting, creating or attachment of a lien,
encumbrance or security interest (wheithérvoluntary, involuntary or by operation of law); (C) the
issuance or other creation of an ownersivp-interest in a legal entity, including a partnership
interest, interest in a limited liability company e« corporate stock; (D) the withdrawal, retitement,
removal or involuntary resignation of a partner-in-a partnership or a member or manager in a
limited liability company; or (E) the merger, dissoiviion, liquidation, or consolidation of a legal
entity or the reconstitution of one type of legal entity inio arother type of legal entity. "Transfer"
does not include (i) a conveyance of the Mortgaged ©rorerty at a judicial or non-judicial
foreclosure sale under this Instrument or (ii) the Mortgaged Property becoming part of a
bankruptcy estate by operation of law under the United States Bankmptey Code. For purposes of
defining the term "Transfer," the term "partnership” shall mean a ccreral partnership, a limited
partnership, a joint venture and a limited liability partnership, and the t&yin “partner” shall mean a
general partner, a limited partner and a joint venturer.

2. UNIFORM COMMERCIAL CODE SECURITY AGREEMENT:

This Instrument is also a security agreement under the Uniform Commercial Code for any
of the Mortgaged Property which, under applicable law, may be subject to a security interest
under the Uniform Commercial Code, whether acquired now or in the future, and all products
and cash and non-cash proceeds thereof (collectively, "UCC Collateral"), and Borrower hereby
grants to Lender a security interest in the UCC Collateral. Borrower shall execute and deliver to
Lender, upon Lender's request, financing statements, continuation statements and amendments,
in such form as Lender may require to perfect or continue the perfection of this security interest.
Borrower shall pay all filing costs and all costs and expenses of any record searches for financing
{00208987:4}
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statements that Lender may require. Without the prior written consent of Lender, Borrower shall
not create or permit to exist any other lien or security interest in any of the UCC Collateral. If an
Event of Default has occurred and is continuing, Lender shall have the remedies of a secured
party under the Uniform Commercial Code, in addition to all remedies provided by this
Instrument or existing under applicable law. In exercising any remedies, Lender may exercise its
remedies against the UCC Collateral separately or together, and in any order, without in any way
affecting the availability of Lender's other remedies. This Instrument constitutes a financing
statement with respect to any part of the Mortgaged Property which is or may become a Fixture.

3. ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER IN
POSSESSION.

(a) As” part of the consideration for the Indebtedness, Borrower absolutely and
unconditionally assigns and transfers to Lender all Rents. It is the intention of Borrower to
establish a present, a'szclute and irrevocable transfer and assignment to Lender of all Rents and to
authorize and empowei’ L<nder to collect and receive all Rents without the necessity of further
action on the part of Borrswer. Promptly upon request by Lender, Borrower agrees to execute
and deliver such further assignrients as Lender may from time to time require. Borrower and
Lender intend this assignment of Rziis to be immediately effective and to constitute an absolute
present assignment and not an assignment for additional security only. For purposes of giving
effect to this absolute assignment of Kents; and for no other purpose, Rents shall not be deemed
to be a part of the “Mortgaged Property” as“hat term is defined in Section 1(s). However, if this
present, absolute and unconditional assignment of Rents is not enforceable by its terms under the
laws of the Property Jurisdiction, then the Renis sball be included as a part of the Mortgaged
Property and it is the intention of the Borrower tha ir. this circumstance this Instrument create
and perfect a lien on Rents in favor of Lender, which lier: shall be effective as of the date of this
Instrument.

(b) After the occurrence of an Event of Default, Borrowe: authorizes Lender to collect,
sue for and compromise Rents and directs each tenant of the Mortgaged Property to pay all Rents
to, or as directed by, Lender. However, until the occurrence of an/Lveat of Default, Lender
hereby grants to Borrower a revocable license to collect and receive all Ren's, to hold all Rents in
trust for the benefit of Lender and to apply all Rents to pay the installments of interest and
principal then due and payable under the Note and the other amounts then due an4 ravable under
the other L.oan Documents, including Imposition Deposits, and to pay the curréni costs and
expenses of managing, operating and maintaining the Mortgaged Property, including ntilities,
Taxes and insurance premiums (to the extent not included in Imposition Deposits), tenant
improvements and other capital expenditures. So long as no Event of Default has occurred and is
continuing, the Rents remaining after application pursuant to the preceding sentence may be
retained by Borrower free and clear of, and released from, Lender's rights with respect to Rents
under this Instrument. From and after the occurrence of an Event of Default, and without the
necessity of Lender entering upon and taking and maintaining control of the Mortgaged Property

(002089874}
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directly, or by a receiver, Borrower’s license to collect Rents shall automatically terminate and
Lender shall without notice be entitled to all Rents as they become due and payable, including
Rents then due and unpaid. Borrower shall pay to Lender upon demand all Rents to which
Lender is entitled. At any time on or affer the date of Lender’s demand for Rents, Lender may
give, and Borrower hereby irrevocably authorizes Lender to give, notice to all tenants of the
Mortgaged Property instructing them to pay all Rents to Lender, no tenant shall be obligated to
inquire further as to the occurrence or continuance of an Event of Default, and no tenant shall be
obligated to pay to Borrower any amounts which are actually paid to Lender in response to such a
notice. Any such notice by Lender shall be delivered to each tenant personally, by mail or by
delivering such demand to each rental unit. Borrower shall not interfere with and shall cooperate
with Lender's ~ollection of such Rents.

(c) Borrowe! represents and warrants to Lender that Borrower has not executed any prior
assignment of Rents (sther than an assignment of Rents securing indebtedness that will be paid
off and discharged with (e proceeds of the loan evidenced by the Note), that Borrower has not
performed, and Borrower covenants and agrees that it will not perform, any acts and has not
executed, and shall not execute.-eny instrument which would prevent Lender from exercising its
rights under this Section 3, and 417 at the time of execution of this Instrument there has been no
anticipation or prepayment of any Rents for more than two months prior to the due dates of such
Rents. Borrower shall not collect or accept payment of any Rents more than two months prior to
the due dates of such Rents.

(d) If an Event of Default has occurred and is continuing, Lender may, regardless of the
adequacy of Lender's security or the solvency of Borrower and even in the absence of waste,
enter upon and take and maintain full control of the Mortgaged Property in order to perform all
acts that Lender in its discretion determines to be necéssary or desirable for the operation and
maintenance of the Mortgaged Property, including the execution, cancellation or modification of
Leases, the collection of all Rents, the making of repairs tone Mortgaged Property and the
execution or termination of contracts providing for the managenicp. operation or maintenance of
the Mortgaged Property, for the purposes of enforcing the assigrirznt of Rents pursuant to
Section 3(a), protecting the Mortgaged Property or the security of this Instrument, or for such
other purposes as Lender in its discretion may deem necessary or desirablc.’ Alternatively, if an
Event of Default has occurred and is continuing, regardless of the adequacy ci Lender's security,
without regard to Borrower’s solvency and without the necessity of giving privr nctice (oral or
written) to Borrower, Lender may apply to any court having jurisdiction for the apporatment ofa
receiver for the Mortgaged Property to take any or all of the actions set forth in the preceding
sentence. If Lender elects to seek the appointment of a receiver for the Mortgaged Property at
any time after an Event of Default has occurred and is continuing, Borrower, by its execution of
this Instrument, expressly consents to the appointment of such receiver, including the
appointment of a receiver ex parte if permitted by applicable law. Lender or the receiver, as the
case may be, shall be entitled to receive a reasonable fee for managing the Mortgaged Property.
Immediately upon appointment of a receiver or immediately upon the Lender's entering upon and
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taking possession and control of the Mortgaged Property, Borrower shall surrender possession of
the Mortgaged Property to Lender or the receiver, as the case may be, and shall deliver to Lender
or the receiver, as the case may be, all documents, records (including records on electronic or
magnetic media), accounts, surveys, plans, and specifications relating to the Mortgaged Property
and all security deposits and prepaid Rents. In the event Lender takes possession and control of
the Mortgaged Property, Lender may exclude Borrower and its representatives from the
Mortgaged Property. Borrower acknowledges and agrees that the exercise by Lender of any of
the rights conferred under this Section 3 shall not be construed to make Lender a mortgagee-in-
possession of the Mortgaged Property so long as Lender has not itself entered into actual
possesston of the Land and Improvements.

(¢) ir Lender enters the Mortgaged Property, Lender shall be liable to account only to
Borrower and’cuiy for those Rents actually reccived. Lender shall not be liable to Borrower,
anyone claiming wnder or through Borrower or anyone having an interest in the Mortgaged
Property, by reason or'any act or omission of Lender under this Section 3, and Borrower hereby
releases and discharges [ <nder from any such liability to the fullest extent permitted by law.

(f) If the Rents are not suficient to meet the costs of taking control of and managing the
Mortgaged Property and collecting iiic Rents, any funds expended by Lender for such purposes
shall become an additional part of tue Indebtedness as provided in Section 12.

(g2) Any entering upon and taking o control of the Mortgaged Property by Lender or the
receiver, as the case may be, and any applicatio of Rents as provided in this Instrument shall not
cure or waive any Event of Default or invalidats-any other right or remedy of Lender under
applicable law or provided for in this Instrument.

4. ASSIGNMENT OF LEASES; LEASES AFFECTING THE MORTGAGED
PROPERTY.

(a) As part of the consideration for the Indebtedness;’ Borrower absolutely and
unconditionally assigns and transfers to Lender all of Borrower's right, #itle and interest in, to and
under the Leases, including Borrower's right, power and authority to mcdify the terms of any
such Lease, or extend or terminate any such Lease. It is the intention of Borrower to establish a
present, absolute and irrevocable transfer and assignment to Lender of all of Beirewer’s right,
title and interest in, to and under the Leases. Borrower and Lender intend this assigament of the
Leases to be immediately cffective and to constitute an absolute present assignment-2:id not an
assignment for additional security only. For purposes of giving effect to this absolute assignment
of the Leases, and for no other purpose, the Leases shall not be deemed to be a part of the
“Mortgaged Property” as that term is defined in Section 1(s). However, if this present, absolute
and unconditional assignment of the Leases is not enforceable by its terms under the laws of the
Property Jurisdiction, then the Leases shall be included as a part of the Mortgaged Property and it
is the intention of the Borrower that in this circumstance this Instrument create and perfect a lien

on the Leases in favor of Lender, which lien shall be effective as of the date of this Instrument.
{00208987:4}
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(b) Until Lender gives notice to Borrower of Lender's exercise of its rights under this
Section 4, Borrower shall have all rights, power and authority granted to Borrower under any
Lease (except as otherwise limited by this Section or any other provision of this Instrument),
including the right, power and authority to modify the terms of any Lease or extend or terminate
any Lease. Upon the occurrence of an Event of Default, the permission given to Borrower
pursuant to the preceding sentence to exercise all rights, power and authority under Leases shall
automatically terminate. Borrower shall comply with and observe Borrower's obligations under
all Leases, including Borrower's obligations pertaining to the maintenance and disposition of
tenant security deposits.

(c) Berrower acknowledges and agrees that the exercise by Lender, either directly or by a
receiver, ol any of the rights conferred under this Section 4 shall not be construed to make
Lender a morigagee-in-possession of the Mortgaged Property so long as Lender has not itself
entered into actua! prssession of the Land and the Improvements. The acceptance by Lender of
the assignment of theleases pursuant to Section 4(a) shall not at any time or in any event
obligate Lender to take a:iy action under this Instrument or to expend any money or to incur any
expenses. Lender shall niot be liable in any way for any injury or damage to person or property
sustained by any person or peiséns, firm or corporation in or about the Mortgaged Property.
Prior to Lender's actual entry into 2iad taking possession of the Mortgaged Property, Lender shall
not (1) be obligated to perform any of fii¢ terms, covenants and conditions contained in any Lease
(or otherwise have any obligation with respsct to any Lease); (ii) be obligated to appear in or
defend any action or proceeding relating ‘t> the Lease or the Mortgaged Property; or (iii) be
responsible for the operation, control, care, m¢nagement or repair of the Mortgaged Property or
any portion of the Mortgaged Property. The execution of this Instrument by Borrower shall
constitute conclusive evidence that all responsibility fe: the operation, control, care, management
and repair of the Mortgaged Property is and shall be that oI Borrower, prior to such actual entry
and taking of possession.

(d) Upon delivery of notice by Lender to Borrower of Lender's exercise of Lender's rights
under this Section 4 at any time after the occurrence of an Event ef Pefault, and without the
necessity of Lender entering upon and taking and maintaining control o: the Mortgaged Property
directly, by a receiver, or by any other manner or proceeding permitted bv the laws of the
Property Jurisdiction, Lender immediately shall have all rights, powers and «uthority granted to
Borrower under any Lease, including the right, power and authority to modify tie terms of any
such Lease, or extend or terminate any such Lease.

(e) Borrower shall, promptly upon Lender's request, deliver to Lender an executed copy
of each residential Lease then in effect. All Leases for residential dwelling units shall be on
forms approved by Lender, shall be for initial terms of at least six months and not more than two
years, and shall not include options to purchase.

{00208987,4}
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() Borrower shall not lease any portion of the Mortgaged Property for non-residential
use except with the prior written consent of Lender and Lender's prior written approval of the
Lease agreement. Borrower shall not modify the terms of, or extend or terminate, any Lease for
non-residential use (including any Lease in existence on the date of this Instrument) without the
prior written consent of Lender. Borrower shall, without request by Lender, deliver an executed
copy of each non-residential Lease to Lender promptly after such Lease is signed.  All non-
residential Leases, including renewals or extensions of existing Leases, shall specifically provide
that (1) such Leases are subordinate to the lien of this Instrument; (2) the tenant shall attorn to
Lender and any purchaser at a foreclosure sale, such attornment to be self-executing and effective
upon acquisition of title to the Mortgaged Property by any purchaser at a foreclosure sale or by
Lender in any manner; (3) the tenant agrees to execute such further evidences of attornment as
Lender or any-purchaser at a foreclosure sale may from time to time request; (4) the Lease shall
not be terminatzd) by foreclosure or any other transfer of the Mortgaged Property; (5) after a
foreclosure sale of the Mortgaged Property, Lender or any other purchaser at such foreclosure
sale may, at Lender's or-such purchaser's option, accept or terminate such Lease: and (6) the
tenant shall, upon receipt 2fter the occurrence of an Event of Default of a written request from
Lender, pay all Rents payaple vader the Lease to Lender.

(g) Borrower shall not receive, or accept Rent under any Lease (whether residential or
non-residential) for more than two miondiis in advance.

5. PAYMENT OF INDEB1ESNESS; PERFORMANCE UNDER LOAN
DOCUMENTS; PREPAYMENT PREMIUM. Borrower shall pay the Indebtedness when due
in accordance with the terms of the Note and i€ other Loan Documents and shall perform,
observe and comply with all other provisions ot «thz Note and the other Loan Documents.
Borrower shall pay a prepayment premium in conuerisn with certain prepayments of the
Indebtedness, including a payment made after Lendet's exerzise of any right of acceleration of the
Indebtedness, as provided in the Note.

6. EXCULPATION. Borrower’s personal liability for paymieat of the Indebtedness and
for performance of the other obligations to be performed by it under thi; Irstrument is limited in
the manner, and to the extent, provided in the Note.

7. DEPOSITS FOR TAXES, INSURANCE AND OTHER CHARGE?.

(a) Borrower shall deposit with Lender on the day monthly installments of priazipal or
interest, or both, are due under the Note (or on another day designated in writing by Lender),
+ until the Indebtedness is paid in full, an additional amount sufficient to accumulate with Lender
the entire sum required to pay, when due (1) any water and sewer charges which, if not paid, may
result in a lien on all or any part of the Mortgaged Property, (2) the premiums for fire and other
hazard insurance, rent loss insurance and such other insurance as Lender may require under
Section 19, (3) Taxes, and (4) amounts for other charges and expenses which Lender at any time

reasonably deems necessary to protect the Mortgaged Property, to prevent the imposition of liens
{00208987,4}
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on the Mortgaged Property, or otherwise to protect Lender's interests, all as reasonably estimated
from time to time by Lender, plus one-sixth of such estimate. The amounts deposited under the
preceding sentence are collectively referred to in this Instrument as the "Imposition Deposits".
The obligations of Borrower for which the Imposition Deposits are required are collectively
referred to in this Instrument as "Impositions". The amount of the Imposition Deposits shall be
sufficient to enable Lender to pay each Imposition before the last date upon which such payment
may be made without any penalty or interest charge being added. Lender shall maintain records
indicating how much of the monthly Tmposition Deposits and how much of the aggregate
Imposition Deposits held by Lender are held for the purpose of paying Taxes, insurance
premiums and each other obligation of Borrower for which Imposition Deposits are required.
Any waiver by Lender of the requirement that Borrower remit Imposition Deposits to Lender
may be revoked by Lender, in Lender's discretion, at any time upon notice to Borrower.

(b) Imposriion Deposits shall be held in an institution (which may be Lender, if Lender is
such an institution) whose deposits or accounts are insured or guaranteed by a federal agency.
Lender shall not be obligated to open additional accounts or deposit Imposition Deposits in
additional institutions wicn the amount of the Imposition Deposits exceeds the maximum
amount of the federal deposit insurance or guaranty. Lender shall apply the Imposition Deposits
to pay Impositions so long as no Lvent of Default has occutred and is continuing. Unless
applicable law requires, Lender shail zivt be required to pay Borrower any interest, earnings or
profits on the Imposition Deposits. Boirower hereby pledges and grants to Lender a security
interest in the Imposition Deposits as addiaonal security for all of Borrower's obligations under
this Instrument and the other Loan Documents. Any amounts deposited with Lender under this
Section 7 shall not be trust funds, nor shall they bperate to reduce the Indebtedness, unless
applied by Lender for that purpose under Section 7(el.

(c) If Lender receives a bill or invoice for an Imposition, Lender shall pay the Imposition
from the Imposition Deposits held by Lender. Lender shali have no obligation to pay any
Imposition to the extent it exceeds Imposition Deposits then heid b Lender. Lender may pay an
Imposition according to any bill, statement or estimate from the-appropriate public office or
insurance company without inquiring into the accuracy of the bill, statément or estimate or into
the validity of the Imposition.

(d) If at any time the amount of the Imposition Deposits held by Lender for jeyment of a
specific Imposition exceeds the amount reasonably deemed necessary by Lender pius one-sixth
of such estimate, the excess shall be credited against future installments of Imposition Dzposits.
If at any time the amount of the Imposition Deposits held by Lender for payment of a specific
Imposition is less than the amount reasonably estimated by Lender to be necessary plus one-sixth
of such estimate, Borrower shall pay to Lender the amount of the deficiency within 15 days after
notice from Lender.

{00208987;4}
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(¢) If an Event of Default has occurred and is continuing, Lender may apply any
Imposition Deposits, in any amounts and in any order as Lender determines, in Lender's
discretion, to pay any Impositions or as a credit against the Indebtedness. Upon payment in full of
the Indebtedness, Lender shall refund to Borrower any Imposition Deposits held by Lender.

8. COLLATERAL AGREEMENTS. Borrower shall deposit with Lender such
amounts as may be required by any Collateral Agreement and shall perform all other obligations
of Borrower under each Collateral Agreement.

9. APPLICATION OF PAYMENTS. If at any time Lender receives, from Borrower or
otherwise, any amount applicable to the Indebtedness which is less than all amounts due and
payable at suckh time, then Lender may apply that payment to amounts then due and payable in
any manner aid-in any order determined by Lender, in Lender's discretion. Neither Lender's
acceptance of an smwount which is less than all amounts then due and payable nor Lender's
application of such payment in the manner authorized shall constitute or be deemed to constitute
either a waiver of the rimaid amounts or an accord and satisfaction. Notwithstanding the
application of any such amgunt to the Indebtedness, Borrower’s obligations under this Instrument
and the Note shall remain uncnanged.

10. COMPLIANCE WITH LAWS. Borrower shall comply with all laws, ordinances,
regulations and requirements of any Gavernmental Authority and all recorded lawful covenants
and agreements relating to or affecting tiie*ortgaged Property, including all laws, ordinances,
regulations, requirements and covenants periaining to health and safety, construction of
improvements on the Mortgaged Property, tfair hiousing, zoning and land use, and Leases.
Borrower also shall comply with all applicable” 'aws that pertain to the maintenance and
disposition of tenant security deposits. Borrower shail‘at’all times maintain records sufficient to
demonstrate compliance with the provisions of this Sectior 10. Borrower shall take appropriate
measures to prevent, and shall not engage in or knowingly pcrmit, any illegal activities at the
Mortgaged Property that could endanger tenants or visitors, result in damage to the Mortgaged
Property, result in forfeiture of the Mortgaged Property, or otherwise materially impair the lien
created by this Instrument or Lender's interest in the Mortgaged Propé iy~ Borrower represents
and warrants to Lender that no portion of the Mortgaged Property has be=1: or will be purchased
with the proceeds of any illegal activity.

11. USE OF PROPERTY. Unless required by applicable law, Borrower chall not (a)
except for any change in use approved by Lender, allow changes in the use for which-ai! or any
part of the Mortgaged Property is being used at the time this Instrument was executed, (b)
convert any individual dwelling units or common areas to commercial use, {c) initiate or
acquiesce in a change in the zoning classification of the Mortgaged Property, or (d) establish any
condominium or cooperative regime with respect to the Mortgaged Property.

12. PROTECTION OF LENDER'S SECURITY.

{00208987,4}
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(a) If Borrower fails to perform any of its obligations under this Instrument or any other
Loan Document, or if any action or proceeding is commenced which purports to affect the
Mortgaged Property, Lender's security or Lender's rights under this Instrument, including eminent
domain, insolvency, code enforcement, civil or criminal forfeiture, enforcement of Hazardous
Materials Laws, fraudulent conveyance or reorganizations or proceedings involving a bankrupt or
decedent, then Lender at Lender's option may make such appearances, disburse such sums and
take such actions as Lender reasonably deems necessary to perform such obligations of Borrower
and to protect Lender's interest, including (1) payment of fees and out of pocket expenses of
attorneys, accountants, inspectors and consultants, (2) entry upon the Mortgaged Property to
make repairs or secure the Mortgaged Property, (3) procurement of the insurance required by
Section 19, and (4) payment of amounts which Borrower has failed to pay under Sections 15 and
17.

(b) Any arionnts disbursed by Lender under this Section 12, or under any other provision
of this Instrument tkat treats such disbursement as being made under this Section 12, shall be
added to, and become pari f, the principal component of the Indebtedness, shall be immediately
due and payable and shall oear interest from the date of disbursement until paid at the "Default
Rate", as defined in the Note.

(c) Nothing in this Sectiorn.12-shall require Lender to incur any expense or take any
action.

13. INSPECTION. Lender, its agen:s, representatives, and designees may make or
cause to be made entries upon and inspesticis of the Mortgaged Property (including
environmental inspections and tests) during norma! business hours, or at any other reasonable
time.

14. BOOKS AND RECORDS; FINANCIAL REPOFR.TING.

(a) Borrower shall keep and maintain at all times at the Mortgaged Property or the
management agent's offices, and upon Lender's request shall make available at the Mortgaged
Property, complete and accurate books of account and records (incluaing copies of supporting
bills and invoices) adequate to reflect correctly the operation of the Mortgzged Property, and
copies of all wrtten contracts, Leases, and other instruments which affect tlie. Mortgaged
Property. The books, records, contracts, Leases and other instruments shall” k¢ subject to
examination and inspection at any reasonable time by Lender.

(b) Borrower shall furnish to Lender all of the following:

(1Y  within 120 days after the end of each fiscal year of Borrower, a statement
of income and expenses for Borrower's operation of the Mortgaged
Property for that fiscal year, a statement of changes in financial position of
Borrower relating to the Mortgaged Property for that fiscal year and, when

[00208987.4}
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requested by Lender, a balance sheet showing all assets and liabilities of
Borrower relating to the Mortgaged Property as of the end of that fiscal
year;

within 120 days after the end of each fiscal year of Borrower, and at any
other time upon Lender's request, a rent schedule for the Mortgaged
Property showing the name of each tenant, and for each tenant, the space
occupied, the lease expiration date, the rent payable for the current month,
the date through which rent has been paid, and any related information
requested by Lender;

within 120 days after the end of each fiscal year of Borrower, and at any
other time upon Lender's request, an accounting of all security deposits
held pursuant to all Leases, including the name of the institution (if any)
and the names and identification numbers of the accounts (if any) in which
such security deposits are held and the name of the person to contact at
such rinancial institution, along with any authority or release necessary for
Lender t2 2cacss information regarding such accounts;

within 120 days after the end of each fiscal year of Borrower, and at any
other time upon Lerder's request, a statement that identifies all owners of
any interest in Bortower and any Controlling Entity and the interest held
by each, if Borrower or a-Controlling Entity is a corporation, all officers
and directors of Borrower and-the Controlling Entity, and if Borrower or a
Controlling Entity is a limited Jiability company, all managers who are not
members;

upon Lender's request, quarterly income aixd expense statements for the
Mortgaged Property;

upon Lender's request at any time when an Eventof Default has occurred
and is continuing, monthly income and expense  statements for the
Mortgaged Property;

upon Lender's request, a monthly property management réport for the
Mortgaged Property, showing the number of inquiries made and rental
applications received from tenants or prospective tenants and -deposits
received from tenants and any other information requested by Lender; and

upon Lender's request, a balance sheet, a statement of income and
expenses for Borrower and a statement of changes in financial position of
Borrower for Borrower's most recent fiscal year.
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(c) Each of the statements, schedules and reports required by Section 14(b) shall be
certified to be complete and accurate by an individual having authority to bind Borrower, and
shall be in such form and contain such detail as Lender may reasonably require. Lender also may
require that any statements, schedules or reports be audited at Borrower's expense by independent
certified public accountants acceptable to Lender.

(d) If Borrower fails to provide in a timely manner the statements, schedules and reports
required by Section 14(b), Lender shall have the right to have Borrower's books and records
audited, at Borrower’s expense, by independent certified public accountants selected by Lender
in order to obtain such statements, schedules and reports, and all related costs and expenses of
Lender shall hecome immediately due and payable and shall become an additional part of the
Indebtedness as provided in Section 12.

(e) If an-Tvent of Default has occurred and is continuing, Borrower shall deliver to
Lender upon written démand all books and records relating to the Mortgaged Property or its
operation, '

(f) Borrower authorizes liender to obtain a credit report on Borrower at any time.
15. TAXES; OPERATING EXPENSES.

(a) Subject to the provisions of (eition 15(c) and Section 15(d), Borrower shall pay, or
cause to be paid, all Taxes when due and before the addition of any interest, fine, penalty or cost
for nonpayment.

(b) Subject to the provisions of Section 15(¢); Borrower shall pay the expenses of
operating, managing, maintaining and repairing the Morigaged Property (including insurance
premiums, utilities, repairs and replacements) before the las. date-upon which each such payment
may be made without any penalty or interest charge being addec

(¢) As long as no Event of Default exists and Borrower has urely delivered to Lender
any bills or premium notices that it has received, Borrower shall not be obuigated to pay Taxes,
insurance premiums or any other individual Imposition to the extent that sufficient Imposition
Deposits are held by Lender for the purpose of paying that specific Imposition - ¥ an Event of
Default exists, Lender may exercise any rights Lender may have with respect o Imposition
Deposits without regard to whether Impositions are then due and payable. Lender shall have no
liability to Borrower for failing to pay any Impositions to the extent that any Event of Default has
occurred and is continuing, insufficient Imposition Deposits are held by Lender at the time an
Imposition becomes due and payable or Borrower has failed to provide Lender with bills and
premium notices as provided above.

(d) Borrower, at its own expense, may contest by appropriate legal proceedings,
conducted diligently and in good faith, the amount or validity of any Imposition other than

100208987:4}
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insurance premiums, if (1) Borrower notifies Lender of the commencement or expected
commencement of such proceedings, (2) the Mortgaged Property is not in danger of being sold or
forfeited, (3) Borrower deposits with Lender reserves sufficient to pay the contested Imposition,
if requested by Lender, and (4) Borrower furnishes whatever additional security is required in the
proceedings or is reasonably requested by Lender, which may include the delivery to Lender of
the reserves established by Borrower to pay the contested Imposition.

(e) Borrower shall promptly deliver to Lender a copy of all notices of, and invoices for,
Impositions, and if Borrower pays any Imposition directly, Borrower shall promptly furnish to
Lender receipts evidencing such payments.

16. LIENS; ENCUMBRANCES. Borrower acknowledges that, to the extent provided
in Section 21, tae-grant, creation or existence of any mortgage, deed of trust, deed to secure debt,
security interest o1 oiher lien or encumbrance (a "Lien") on the Mortgaged Property (other than
the lien of this Instrinnt) or on certain ownership interests in Borrower, whether voluntary,
involuntary or by operation of law, and whether or not such Lien has priority over the lien of this
Instrument, is a "Transfe.” which constitutes an Event of Default and subjects Borrower to
personal liability under the Note

17. PRESERVATION, 'MANAGEMENT AND MAINTENANCE OF
MORTGAGED PROPERTY. Borrowei fa) shall not commit waste or permit impairment or
deterioration of the Mortgaged Property, (b} shall not abandon the Mortgaged Property, (c) shall
restore or repair promptly, in a good and workmanlike manner, any damaged part of the
Mortgaged Property to the equivalent of its origiia! vondition, or such other condition as Lender
may approve in writing, whether or not insurance proseeds or condemnation awards are available
to cover any costs of such restoration or repair, (d) shall x<ep the Mortgaged Property in good
repair, including the replacement of Personalty and Fixturcs with items of equal or better
function and quality, (e) shall provide for professional managementiof the Mortgaged Property by
a residential rental property manager satisfactory to Lender under 2 contract approved by Lender
in writing, and (f) shall give notice to Lender of and, unless otherwise directed in writing by
Lender, shall appear in and defend any action or proceeding purporting to ‘affect the Mortgaged
Property, Lender's security or Lender's rights under this Instrument. Bcriower shall not (and
shall not permit any tenant or other person to) remove, demolish or alter the Morts;aged Property
or any part of the Mortgaged Property except in connection with the replacem<n:of tangible
Personalty.

18. ENVIRONMENTAL HAZARDS.

(a) Except for matters covered by a written program of operations and maintenance
approved in writing by Lender (an "O&M Program") or matters described in Section 18(b),
Borrower shall not cause or permit any of the following:

1002089874}

PAGE 17




UNOFFICIAL COPY, 51405210

(I)  the presence, use, generation, release, treatment, processing, storage
(including storage in above ground and underground storage tanks),
handling, or disposal of any Hazardous Materials on or under the
Mortgaged Property or any other property of Borrower that is adjacent to
the Mortgaged Property;

(2)  the transportation of any Hazardous Materials to, from, or across the
Mortgaged Property;

(3)  any occurrence or condition on the Mortgaged Property or any other
property of Borrower that is adjacent to the Mortgaged Property, which
occurrence or condition is or may be in violation of Hazardous Materials
Laws; or

(4} <any violation of of noncompliance with the terms of any Environmental
Porrait with respect to the Mortgaged Property or any property of
Bom>wer that is adjacent to the Mortgaged Property.

The matters described in clausés (1) through (4) above are referred to collectively in this
Section 18 as "Prohibited Activiti¢s or Conditions".

(b) Prohibited Activities and Conditions shall not include the safe and lawful use and
storage of quantities of (1) pre-packaged supplics, cleaning materials and petroleum products
customarily used in the operation and maintepance of comparable multifamily properties, (2)
cleaning materials, personal grooming items and dtker items sold in pre-packaged containers for
consumer use and used by tenants and occupants of r¢siGential dwelling units in the Mortgaged
Property; and (3) petroleum products used in the operaiion and maintenance of motor vehicles
from time to time located on the Mortgaged Property’s parkiug areas, so long as all of the
foregoing are used, stored, handled, transported and disposed f ip‘compliance with Hazardous
Materials Laws.

(c) Borrower shall take all commercially reasonable actions (inclu iing the inclusion of
appropriate provisions in any Leases executed after the date of this Instrumein, to prevent its
employees, agents, and contractors, and all tenants and other occupants {xor: causing or
permitting any Prohibited Activities or Conditions. Borrower shall not lease i allow the
sublease or use of all or any portion of the Mortgaged Property to any tenant or subtzuant for
nonresidential use by any user that, in the ordinary course of its business, would cause or permit
any Prohibited Activity or Condition.

(d) If an O&M Program has been established with respect to Hazardous Materials,
Borrower shall comply in a timely manner with, and cause all employees, agents, and contractors
of Borrower and any other persons present on the Mortgaged Property to comply with the O&M
Program. All costs of performance of Borrower's obligations under any O&M Program shall be

100208987;4}
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paid by Borrower, and Lender's out-of-pocket costs incurred in connection with the monitoring
and review of the O&M Program and Borrower's performance shall be paid by Borrower upon
demand by Lender. Any such out-of-pocket costs of Lender which Borrower fails to pay
promptly shall become an additional part of the Indebtedness as provided in Section 12.

(e) Borrower represents and warrants to Lender that, except as previously disclosed by
Borrower to Lender in writing:

(1)  Borrower has not at any time engaged in, caused or permitted any
Prohibited Activities or Conditions;

() to the best of Borrower's knowledge after reasonable and diligent inquiry,
no Prohibited Activities or Conditions exist or have existed;

(3) "~ mxcept to the extent previously disclosed by Borrower to Lender in writing,
the Mortgaged Property does not now contain any underground storage
tanks/ and, to the best of Borrower’s knowledge after reasonable and
diligent (1wwoniry, the Mortgaged Property has not contained any
underground storage tanks in the past. If there is an underground storage
tank located on the Property which has been previously disclosed by
Borrower to Lende: in writing, that tank complies with all requirements of
Hazardous Materials{ aws;

(4)  Borrower has complied with all Hazardous Materials Laws, including all
requirements for notification zegarding releases of Hazardous Materials.
Without limiting the generality c¢i e foregoing, Borrower has obtained all
Environmental Permits required ‘tor’ the operation of the Mortgaged
Property in accordance with Hazardous Materials Laws now in effect and
all such Environmental Permits are in full forc< and effect;

(5) no event has occurred with respect to the Maortgaged Property that
constitutes, or with the passing of time or the giving of notice would
constitute, noncompliance with the terms of any Environmental Permit;

(6) there are no actions, suits, claims or proceedings pending cx, ‘G the best of
Borrower’s knowledge after reasonable and diligent inquiry/ threatened
that involve the Mortgaged Property and altege, arise out of, o1 rclate to
any Prohibited Activity or Condition; and

(7)  Borrower has not received any complaint, order, notice of violation or
other communication from any Governmental Authority with regard to air
emissions, water discharges, noise emissions or Hazardous Materials, or
any other environmental, health or safety matters affecting the Mortgaged

(002089874}
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Property or any other property of Borrower that is adjacent to the
Mortgaged Property.

The representations and warranties in this Section 18 shall be continuing representations and
warranties that shall be deemed to be made by Borrower throughout the term of the loan
evidenced by the Note, until the Indebtedness has been paid in full.

() Borrower shall promptly notify Lender in writing upon the occurrence of any of the
following events:

(1) Borrower's discovery of any Prohibited Activity or Condition;

2)  Borrower’s receipt of or knowledge of any complaint, order, notice of
violation or other communication from any Governmental Authority or
ather person with regard to present or future alleged Prohibited Activities
or" Conditions or any other environmental, health or safety matters
affegting the Mortgaged Property or any other property of Borrower that is
adjacent « the Mortgaged Property; and

(3)  any represenation or warranty in this Section 18 becomes untrue after the
date of this Agrcepient.

Any such notice given by Borrower shall not relieve Borrower of, or result in a waiver of, any
obligation under this Instrument, the Note, or aty other Loan Document.

(g} Borrower shall pay promptly the costs of 2ny environmental inspections, tests or
audits ("Environmental Inspections") required by Lend<rin connection with any foreclosure or
deed in lieu of foreclosure, or as a condition of Lendis's consent to any Transfer under
Section 21, or required by Lender following a reasonable detern\inasion by Lender that Prohibited
Activities or Conditions may exist. Any such costs incurred by Lenider (including the fees and
out-of-pocket costs of attorneys and technical consultants whether ucrured in connection with
any judicial or administrative process or otherwise) which Borrower fails to pay promptly shall
become an additional part of the Indebtedness as provided in Section 12. The results of all
Environmental Inspections made by Lender shall at all times remain the property ai Lender and
Lender shall have no obligation to disclose or otherwise make available to Borrower 4r any other
party such results or any other information obtained by Lender in connecticn with its
Environmental Inspections. Lender hereby reserves the right, and Borrower hereby expressly
authorizes Lender, to make available to any party, including any prospective bidder at a
foreclosure sale of the Mortgaged Property, the results of any Environmental Inspections made
by Lender with respect to the Mortgaged Property. Borrower consents to Lender notifying any
party (either as part of a notice of sale or otherwise) of the results of any of Lender's
Environmental Inspections. Borrower acknowledges that Lender cannot control or otherwise
assure the truthfulness or accuracy of the results of any of its Environmental Inspections and that
{00208987:4)
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the release of such results to prospective bidders at a foreclosure sale of the Mortgaged Property
may have a material and adverse effect upon the amount which a party may bid at such sale.
Borrower agrees that Lender shall have no liability whatsoever as a result of delivering the results
of any of its Environmental Inspections to any third party, and Borrower hereby releases and
forever discharges Lender from any and all claims, damages, or causes of action, arising out of,
connected with or incidental to the results of, the delivery of any of Lender's Environmental
Inspections.

(h) If any investigation, site monitoring, containment, clean-up, restoration or other
remedial work ("Remedial Work") is necessary to comply with any Hazardous Materials Law or
order of any Governmental Authority that has or acquires jurisdiction over the Mortgaged
Property or tne use, operation or improvement of the Mortgaged Property under any Hazardous
Materials Law, Boirower shall, by the earlier of (1) the applicable deadline required by
Hazardous Materiale Law or (2) 30 days after notice from Lender demanding such action, begin
performing the Remed:al Work, and thereafter diligently prosecute it to completion, and shall in
any event complete the work by the time required by applicable Hazardous Materials Law. If
Borrower fails to begin ona timely basis or diligently prosecute any required Remedial Work,
Lender may, at its option, cause thc Remedial Work to be completed, in which case Borrower
shall reimburse Lender on demand fon the cost of doing so. Any reimbursement due from
Borrower to Lender shall become part of the Indebtedness as provided in Section 12.

(i) Borrower shall cooperate with at inquiry by any Governmental Authority and shall
comply with any governmental or judicial order which arises from any alleged Prohibited
Activity or Condition.

(j) Borrower shall indemnify, hold harmless and dzfend (i) Lender, (ii) any prior owner
or holder of the Note, (i) the Loan Servicer, (iv) any prior Loan Servicer, (v) the officers,
directors, shareholders, partners, employees and trustees of any of the foregoing, and (vi) the
heirs, legal representatives, successors and assigns of cach of'the foregoing (collectively, the
"Indemnitees") from and against all proceedings, claims, damages, pcralties and costs (whether
initiated or sought by Governmental Authorities or private parties), izziuding fees and out of
pocket expenses of attorneys and expert witnesses, investigatory fees, end remediation costs,
whether incurred in connection with any judicial or administrative process or otherwise, arising
directly or indirectly from any of the following:

(1) any breach of any representation or warranty of Borrower—in this
Section 18;

(2)  any failure by Borrower to perform any of its obligations under this
Section 18;

(3)  the existence or alleged existence of any Prohibited Activity or Condition;
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(4)  the presence or alleged presence of Hazardous Materials on or under the

Mortgaged Property or any property of Borrower that is adjacent to the
Mortgaged Property; and

(5)  the actual or alleged violation of any Hazardous Materials Law.

(k) Counsel selected by Borrower to defend Indemnitees shall be subject to the approval
of those Indemnitees. However, any Indemnitee may elect to defend any claim or legal or
administrative proceeding at the Borrower’s expense.

(1) Borrower shall not, without the prior written consent of those Indemnitees who are
named as puwties to a claim or legal or administrative proceeding (a "Claim"), settle or
compromise the” Claim if the settlement (1) results in the entry of any judgment that does not
include as an unceozitional term the delivery by the claimant or plaintiff to Lender of a written
release of those Indeiratiees, satisfactory in form and substance to Lender; or (2) may materially
and adversely affect Lender, as determined by Lender in its discretion.

{m) Borrower’s obligation tn indemnify the Indemnitees shall not be limited or impaired
by any of the following, or by auy failure of Borrower or any guarantor to receive notice of or
consideration for any of the following:

(1) any amendment or insditication of any Loan Document;
(2)  any extensions of time for performance required by any Loan Document;

(3)  any provision in any of the Loan Dacuments limiting Lender’s recourse to
property securing the Indebtedness, or limiting the personal liability of
Borrower or any other party for .rayment of all or any part of the
Indebtedness;

(4)  the accuracy or inaccuracy of any representatiors 2nd warranties made by
Borrower under this Instrument or any other Loan Document;

(5)  the release of Borrower or any other person, by Lender or ty operation of
law, from performance of any obligation under any Loan Dediiaent;

(6)  the release or substitution in whole or in part of any security jor the
Indebtedness; and

(7)  Lender’s failure to properly perfect any lien or security interest given as
security for the Indebtedness.

(n) Borrower shall, at its own cost and expense, do all of the following:

{00208987:4}

PAGE 22




UNOFFICIAL COPY

0021408270

(1) pay or satisfy any judgment or decree that may be entered against any
Indemnitee or Indemnitees in any legal or administrative proceeding
incident to any matters against which Indemnitees are entitled to be
indemnified under this Section 18;

(2)  reimburse Indemnitees for any expenses paid or incurred in connection
with any matters against which Indemnitees are entitled to be indemnified
under this Section 18; and

(3)  reimburse Indemnitees for any and all expenses, including fees and out of
pocket expenses of attorneys and expert witnesses, paid or incurred in
connection with the enforcement by Indemnitees of their rights under this
Section 18, or in monitoring and participating in any legal or
administrative proceeding.

(0) In any circuxistances in which the indemnity under this Section 18 applies, Lender
may employ its own legal c>unsel and consultants to prosecute, defend or negotiate any claim or
legal or administrative proceeding and Lender, with the prior written consent of Borrower (which
shall not be unreasonably withheid, dziayed or conditioned) may settle or compromise any action
or legal or administrative proceedir.c. Borrower shall reimburse Lender upon demand for all
costs and expenses incurred by Lender,-including all costs of settlements entered into in good
faith, and the fees and out of pocket expensc¢s of such attorneys and consultants.

(p) The provisions of this Section 18 shall be in addition to any and all other obligations
and liabilities that Borrower may have under applical/< law or under other Loan Documents, and
each Indemnitee shall be entitled to indemnification nnder this Section 18 without regard to
whether Lender or that Indemnitee has exercised any rights against the Mortgaged Property or
any other security, pursued any rights against any guarantor, or puicued any other rights available
under the Loan Documents or applicable law. If Borrower consists‘of more than one person or
entity, the obligation of those persons or entities to indemnifythe Indemnitees under this
Section 18 shall be joint and several. The obligation of Borrower to ipéemnify the Indemnitees
under this Section 18 shall survive any repayment or discharge of thz'Indebtedness, any
foreclosure proceeding, any foreclosure sale, any delivery of any deed in lieu ¢1 foreclosure, and
any release of record of the lien of this Instrument.

19. PROPERTY AND LIABILITY INSURANCE.

(a) Borrower shall keep the Improvements insured at all times against such hazards as
Lender may from time to time require, which insurance shall include but not be limited to
coverage against loss by fire and allied perils, general boiler and machinery coverage, and
business income coverage. Lender’s insurance requirements may change from time to time
throughout the term of the Indebtedness. If Lender so requires, such insurance shall also include
sinkhole insurance, mine subsidence insurance, earthquake insurance, and, if the Mortgaged
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Property does not conform to applicable zoning or land use laws, building ordinance or law
coverage. If any of the Improvements is located in an area identified by the Federal Emergency
Management Agency (or any successor to that agency) as an area having special flood hazards,
and if flood insurance is available in that area, Borrower shall insure such Improvements against
loss by flood.

(b) All premiums on insurance policies required under Section 19(a) shall be paid in the
manner provided in Section 7, unless Lender has designated in writing another method of
payment. All such policies shall also be in a form approved by Lender. All policies of property
damage insurance shall include a non-contributing, non-reporting mortgage clause in favor of,
and in a form approved by, Lender. Lender shall have the right to hold the original policies or
duplicate origirul policies of all insurance required by Section 19(a). Borrower shail promptly
deliver to Lendera copy of all renewal and other notices received by Borrower with respect to the
policies and all reciipts for paid premiums. At least 30 days prior to the expiration date of a
policy, Borrower shal’ dzliver to Lender the original (or a duplicate original) of a renewal policy
in form satisfactory to Lepder.

(c) Borrower shall maint-i= at all times commercial general liability insurance, workers’
compensation insurance and such eilier liability, errors and omissions and fidelity insurance
coverages as Lender may from time wo-time require.

(d) All insurance policies and rencwe!s of insurance policies required by this Section 19
shall be in such amounts and for such periods as‘Lender may from time to time require, and shall
be issued by insurance companies satisfactory to Lender.

(¢) Borrower shall comply with all insuranc¢ <equirements and shall not permit any
condition to exist on the Mortgaged Property that would irivalidate any part of any insurance
coverage that this Instrument requires Borrower to maintair.

(f) In the event of loss, Borrower shall give immediate wiittzn notice to the insurance
carrier and to Lender. Borrower hereby authorizes and appoints Leid<r as attorney-in-fact for
Borrower to make proof of loss, to adjust and compromise any claims under policies of property
damage insurance, to appear in and prosecute any action arising from such-property damage
insurance policies, to collect and receive the proceeds of property damage insuiance, and to
deduct from such proceeds Lender's expenses incurred in the collection of such pzoceeds. This
power of attorney is coupled with an interest and therefore is irrevocable. However -nothing
contained in this Section 19 shall require Lender to incur any expense or take any action.” Lender
may, at Lender's option, (1) hold the balance of such proceeds to be used to reimburse Borrower
for the cost of restoring and repairing the Mortgaged Property to the equivalent of its original
condition or to a condition approved by Lender (the "Restoration™), or (2) apply the balance of
such proceeds to the payment of the Indebtedness, whether or not then due. To the extent Lender
determines to apply insurance proceeds to Restoration, Lender shall do so in accordance with
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Lender's then-current policies relating to the restoration of casualty damage on similar
multifamily properties.

(g) Lender shall not exercise its option to apply insurance proceeds to the payment of the
Indebtedness if all of the following conditions are met: (1) no Event of Default (or any event
which, with the giving of notice or the passage of time, or both, would constitute an Event of
Default) has occurred and is continuing; (2) Lender determines, in its discretion, that there will
be sufficient funds to complete the Restoration; (3) Lender determines, in its discretion, that the
rental income from the Mortgaged Property after completion of the Restoration will be sufficient
to meet all operating costs and other expenses, Imposition Deposits, deposits to reserves and loan
repayment obligations relating to the Mortgaged Property; and (4) Lender determines, in its
discretion, tiat-he Restoration will be completed before the earlier of (A) one year before the
maturity date o1 flic Note or (B) one year after the date of the loss or casualty,

(h) If the Morgi.ged Property is sold at a foreclosure sale or Lender acquires title to the
Mortgaged Property, Leades shall automatically succeed to all rights of Borrower in and to any
insurance policies and urezined insurance premiums and in and to the proceeds resulting from
any damage to the Mortgaged I’ropeity prior to such sale or acquisition.

20. CONDEMNATION.

(a) Borrower shall promptly notify Fender of any action or proceeding relating to any
condemnation or other taking, or conveyance in-liou thereof, of all or any part of the Mortgaged
Property, whether direct or indirect (a "Condemnation"). Borrower shall appear in and
prosecute or defend any action or proceeding relating to any Condemnation unless otherwise
directed by Lender in writing. Borrower authorizes and #pnoints Lender as attorney-in-fact for
Borrower to commence, appear in and prosecute, in Lend:t's or Borrower's name, any action or
proceeding relating to any Condemnation and to settle or comriumise any claim in connection
with any Condemnation. This power of attorney is coupled with an interest and therefore is
irrevocable. However, nothing contained in this Section 20 shall regnire Lender to incur any
expense or take any action. Borrower hereby transfers and assigns to I cader all right, title and
interest of Borrower in and to any award or payment with respect to (i) ahy Condemnation, or
any conveyance in lieu of Condemnation, and (ii) any damage to the Mortgaged Froperty caused
by governmental action that does not result in a Condemnation.

(b) Lender may apply such awards or proceeds, after the deduction of Lender's <xpenses
incurred in the collection of such amounts, at Lender's option, to the restoration or repair of the
Mortgaged Property or to the payment of the Indebtedness, with the balance, if any, to Borrower.

Unless Lender otherwise agrees in writing, any application of any awards or proceeds to the
Indebtedness shall not extend or postpone the due date of any monthly installments referred to in
the Note, Section 7 of this Instrument or any Collateral Agreement, or change the amount of such
installments. Borrower agrees to execute such further evidence of assignment of any awards or

proceeds as Lender may require.
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21. TRANSFERS OF THE MORTGAGED PROPERTY OR INTERESTS IN
BORROWER. [NO RIGHT TO TRANSFER].

(a) The occurrence of any of the following events shall constitute an Event of Default
under this Instrument:

(1)  a Transfer of all or any part of the Mortgaged Property or any interest in
the Mortgaged Propetty;

(2)  if Borrower is a limited partnership, a Transfer of (A) any general
partnership interest, or (B) limited partnership interests in Borrower that
would cause the Initial Owners of Borrower to own less than 51% of all
limited partnership interests in Borrower;

(3)” il Borrower is a general partnership or a joint venture, a Transfer of any
gedneral partnership or joint venture interest in Borrower;

(4)  if Borrower is a limited liability company, a Transfer of (A) any
membership interest in Borrower which would cause the Initial Owners to
own less than 51%5 of all the membership interests in Borrower, or (B) any
membership or cther interest of a manager in Borrower,

(5)  if Borrower is a corporation, (A) the Transfer of any voting stock in
Borrower which would cause the Initial Owners to own less than 51% of
any class of voting stock in Borrawer or (B) if the outstanding voting stock
in Borrower is held by 100 or inors shareholders, one or more transfers by
a single transferor within a 12-mouth neriod affecting an aggregate of 5%
or more of that stock;

(6)  if Borrower is a trust, (A) a Transfer of any-0zueficial interest in Borrower
which would cause the Initial Owners to owr iess than 51% of all the
beneficial interests in Borrower, or (B) the terminztion or revocation of the
trust, or (C) the removal, appointment or substiwiion of a trustee of
Borrower; and

(7)  a Transfer of any interest in a Controlling Entity which, if such Controlling
Entity were Borrower, would result in an Event of Default uncer any of
Sections 21(a)(1) through (6) above.

Lender shall not be required to demonstrate any actual impairment of its security or any increased
risk of default in order to exercise any of its remedies with respect to an Event of Default under
this Section 21.
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(b) The occurrence of any of the following events shall not constitute an Event of Default
under this Instrument, notwithstanding any provision of Section 21(a) to the contrary:

(1) a Transfer to which Lender has consented;

(2)  a Transfer that occurs by devise, descent, or by operation of law upon the
death of a natural person;

(3)  the grant of a leasehold interest in an individual dwelling unit for a term of
two years or less not containing an option to purchase;

(4)  a Transfer of obsolete or worn out Personalty or Fixtures that are
contemporancously replaced by items of equal or better function and
quality, which are free of liens, encumbrances and security interests other
#uan those created by the Loan Documents or consented to by Lender;

(5)  the‘gant of an easement, if before the grant Lender determines that the
easement vill not materially affect the operation or value of the Mortgaged
Property or Lender's interest in the Mortgaged Property, and Borrower
pays to Lender, upon demand, all costs and expenses incurred by Lender in
connection with ‘eviewing Borrower's request; and

(6)  the creation of a mechanic's, materialman's, or judgment lien against the
Mortgaged Property which is released of record or otherwise remedied to
Lender's satisfaction within 20 1ays of the date of creation.

(c) Lender may consent, in its discretion, to a Transéer that would otherwise violate this
Section 21 if, prior to the Transfer, Borrower has satisfied e22li of the following requirements:

(1) the submission to Lender of all information required by Lender to make
the determination required by this Section 21(c):

(2)  the Mortgaged Property and the transferee meet all of the eligibility, credit,
management and other standards (including but ngt limited to any
standards with respect to previous relationships between fiender and the
transferee and the organization of the transferee) customan'y-applied by
Lender to the approval of borrowers and properties in connection with the
origination or purchase of similar mortgages on multifamily properties;

(3)  the absence of any Event of Default;

(4)  the execution of an assumption agreement that is acceptable to Lender and
that, among other things, requires the transferee to perform all obligations
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of Borrower set forth in the Note, this Instrument and any other Loan
Documents, and may require that the transferee comply with any
provisions of this Instrument or any other Loan Document which
previously may have been waived by Lender; and

(5)  Lender's receipt of all of the following:
(A)  areview fee in the amount of $3,000.00;

(B)  a transfer fee in an amount equal to 1% of the unpaid principal
balance of the Indebtedness immediately before the Transfer; and
the amount of Lender's out-of-pocket costs (including reasonable
attorneys' fees) incurred in reviewing the Transfer request.

22. EVENTS OF DEFAULT. The occurrence of any one or more of the following shall
constitute an Event of Dz1a:lt under this Instrument:

(a) any failure by Borrewer to pay or deposit when due any amount required by the Note,
this Instrument or any other Loan‘Document;

(b) any failure by Borrower to raa'ntain the insurance coverage required by Section 19;
(c) any failure by Borrower to compiy with the provisions of Section 33;

(d) fraud or material misrepresentation o1 material omission by Borrower, any of its
officers, directors, trustees, general partners or managers or any guarantor in connection with (A)
the application for or creation of the Indebtedness, (B) any financial statement, rent roll, or other
report or information provided to Lender during the term of'the Indebtedness, or (C) any request
for Lender's consent to any proposed action, including a reques! foi disbursement of funds under
any Collateral Agreement,

(e) any Event of Default under Section 21;

() the commencement of a forfeiture action or proceeding, whether civil or criminal,
which, in Lender's reasonable judgment, could result in a forfeiture of the Morigaged Property or
otherwise materially impair the lien created by this Instrument or Lender's interest in the
Mortgaged Property,

(g) any failure by Borrower to perform any of its obligations under this Instrument (other
than those specified in Sections 22(a) through (f)), as and when required, which continues for a
period of 30 days after notice of such failure by Lender to Borrower. However, no such notice or
grace period shall apply in the case of any such failure which could, in Lender's judgment, absent
immediate exercise by Lender of a right or remedy under this Instrument, result in harm to
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Lender, impairment of the Note or this Instrument or any other security given under any other
Loan Document;

(h) any failure by Borrower to perform any of its obligations as and when required under
any Loan Document other than this Instrument which continues beyond the applicable cure
period, if any, specified in that Loan Document;

(i) any exercise by the holder of any debt instrument secured by a mortgage, deed of trust
or deed to secure debt on the Mortgaged Property of a right to declare all amounts due under that
debt instrument immediately due and payable; and

(i) Borrower voluntarily files for bankruptey protection under the United States
Bankruptey Cods-or voluntarily becomes subject to any reorganization, receivership, insolvency
proceeding or other similar proceeding pursuant to any other federal or state law affecting debtor
and creditor rights, or an involuntary case is commenced against Borrower by any creditor (other
than Lender) of Borrower pursuant to the United States Bankruptcy Code or other federal or state
law affecting debtor and-cceditor rights and is not dismissed or discharged within 60 days after
filing.

23. REMEDIES CUMULATIVE. Each right and remedy provided in this Instrument
is distinct from all other rights or remedies-under this Instrument or any other Loan Document or
afforded by applicable law, and each shaj!-be cumulative and may be exercised concurrently,
independently, or successively, in any order.

24. FORBEARANCE.

(a) Lender may (but shall not be obligated to) agiez with Borrower, from time to time,
and without giving notice to, or obtaining the consext of, or having any effect upon the
obligations of, any guarantor or other third party obligor, to “ake sany of the following actions:
extend the time for payment of all or any part of the Indebtedncsy; reduce the payments due
under this Instrument, the Note, or any other Loan Document; reiezse anyone liable for the
payment of any amounts under this Instrument, the Note, or any other Loan Document; accept a
renewal of the Note; modify the terms and time of payment of the Indcbtedness; join in any
extension or subordination agreement; release any Mortgaged Property; take or'release other or
additional security; modify the rate of interest or period of amortization of the Not< or change the
amount of the monthly installments payable under the Note; and otherwise ( modify this
Instrument, the Note, or any other Loan Document.

(b) Any forbearance by Lender in exercising any right or remedy under the Note, this
Instrument, or any other Loan Document or otherwise afforded by applicable law, shall not be a
waiver of or preclude the exercise of any right or remedy. The acceptance by Lender of payment
of all or any part of the Indebtedness after the due date of such payment, or in an amount which is
less than the required payment, shall not be a waiver of Lender's right to require prompt payment
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when due of all other payments on account of the Indebtedness or to exercise any remedies for
any failure to make prompt payment. Enforcement by Lender of any security for the Indebtedness
shall not constitute an election by Lender of remedies so as to preclude the exercise of any other
right available to Lender. Lender's receipt of any awards or proceeds under Sections 19 and 20
shall not operate to cure or waive any Event of Default.

25. LOAN CHARGES. If any applicable law limiting the amount of interest or other
charges permitted to be collected from Borrower is interpreted so that any charge provided for in
any Loan Document, whether considered separately or together with other charges levied in
connection with any other Loan Document, violates that law, and Borrower is entitled to the
benefit of that-law, that charge is hereby reduced to the extent necessary to climinate that
violation. The amounts, if any, previously paid to Lender in excess of the permitted amounts
shall be applied by) Lender to reduce the principal of the Indebtedness. For the purpose of
determining wheth<r any applicable law limiting the amount of interest or other charges
permitted to be collecieq from Borrower has been violated, all Indebtedness which constitutes
interest, as well as all othef charges levied in connection with the Indebtedness which constitute
interest, shall be deemed 10 be 2llocated and spread over the stated term of the Note. Unless
otherwise required by applicabie law, such allocation and spreading shall be effected in such a
manner that the rate of interest so coraputed is uniform throughout the stated term of the Note.

26. WAIVER OF STATUTE GF LIMITATIONS. Borrower hereby waives the right
to assert any statute of limitations as a bar to (iie enforcement of the lien of this Instrument or to
any action brought to enforce any Loan Documert.

27. WAIVER OF MARSHALLING. Notwithstanding the existence of any other
security interests in the Mortgaged Property held by Leadzror by any other party, Lender shall
have the right to determine the order in which any or alt nf.the Mortgaged Property shall be
subjected to the remedies provided in this Instrument, the Noté, any other Loan Document or
applicable law. Lender shall have the right to determine the order i« which any or all portions of
the Indebtedness are satisfied from the procceds realized upon the crareise of such remedies.
Borrower and any party who now or in the future acquires a security i icrest in the Mortgaged
Property and who has actual or constructive notice of this Instrument waives ‘any and all right to
require the marshalling of assets or to require that any of the Mortgaged Propérty be sold in the
inverse order of alienation or that any of the Mortgaged Property be sold in priesls or as an
entirety in connection with the exercise of any of the remedies permitted by applicaile law or
provided in this Instrument.

28. FURTHER ASSURANCES. Borrower shall execute, acknowledge, and deliver, at
its sole cost and expense, all further acts, deeds, conveyances, assignments, estoppel certificates,
financing statements, transfers and assurances as Lender may require from time to time in order
to better assure, grant, and convey to Lender the rights intended to be granted, now or in the
future, to Lender under this Instrument and the Loan Documents.
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29. ESTOPPEL CERTIFICATE. Within 10 days after a request from Lender,
Borrower shall deliver to Lender a written statement, signed and acknowledged by Borrower,
certifying to Lender or any person designated by Lender, as of the date of such statement, (i) that
the Loan Documents are unmodified and in full force and effect (or, if there have been
modifications, that the Loan Documents are in full force and effect as modified and setting forth
such modifications); (ii) the unpaid principal balance of the Note; (iii) the date to which interest
under the Note has been paid; (iv) that Borrower is not in default in paying the Indebtedness or in
performing or observing any of the covenants or agreements contained in this Instrument or any
of the other Loan Documents (or, if the Borrower is in default, describing such default in
reasonable detail); (v) whether or not there are then existing any setoffs or defenses known to
Borrower agaizist the enforcement of any right or remedy of Lender under the Loan Documents;
and (vi) any addtional facts requested by Lender.

30. GOVEXNING LAW; CONSENT TO JURISDICTION AND VENUE.

(a) This Instrumen?, and any Loan Document which does not itself expressly identify the
law that is to apply to it, stiall be governed by the laws of the jurisdiction in which the Land is
located (the "Property Jurisdivtiow™).

(b) Borrower agrees that any-controversy arising under or in relation to the Note, this
Instrument, or any other Loan Docuwpént shall be litigated exclusively in the Property
Jurisdiction. The state and federal courtsand authorities with jurisdiction in the Property
Jurisdiction shall have exclusive jurisdiction over 4ll controversies which shall arise under or in
relation to the Note, any security for the Indebtedpess, or any other Loan Document. Borrower
irrevocably consents to service, jurisdiction, and vervé of such courts for any such litigation and
waives any other venue to which it might be entitled by vitue of domicile, habitual residence or
otherwise.

31. NOTICE.

(a) All notices, demands and other communications ("netice”)zinder or concerning this
Instrument shall be in writing. Each notice shall be addressed to the intznded recipient at its
address set forth in this Instrument, and shall be deemed given on the earliest o occur of (1) the
date when the notice is received by the addressee; (2) the first Business Day afier the notice is
delivered to a recognized overnight courier service, with arrangements made for payment of
charges for next Business Day delivery; or (3) the third Business Day after the notice is deposited
in the United States mail with postage prepaid, certified mail, return receipt requested. - As used
in this Section 31, the term "Business Day" means any day other than a Saturday, a Sunday or
any other day on which Lender is not open for business.

(b) Any party to this Instrument may change the address to which notices intended for it
are to be directed by means of notice given to the other party in accordance with this Section 31.
Each party agrees that it will not refuse or reject delivery of any notice given in accordance with
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this Section 31, that it will acknowledge, in writing, the receipt of any notice upon request by the
other party and that any notice rejected or refused by it shall be deemed for purposes of this
Section 31 to have been received by the rejecting party on the date so refused or rejected, as
conclusively established by the records of the U.S. Postal Service or the courier service.

(¢} Any notice under the Note and any other Loan Document which does not specify how
notices are to be given shall be given in accordance with this Section 31.

32. SALE OF NOTE; CHANGE IN SERVICER. The Note or a partial interest in the
Note (ogether with this Instrument and the other Loan Documents) may be sold one or more
times without nrior notice to Borrower. A sale may result in a change of the Loan Servicer.
There also may.be one or more changes of the Loan Servicer unrelated to a sale of the Note. If
there is a changé e{the Loan Servicer, Borrower will be given notice of the change.

33. SINGLE ASSET BORROWER. Until the Indebtedness is paid in full, Borrower
(a) shall not acquire any ezi or personal property other than the Mortgaged Property and personal
property related to the operarion and maintenance of the Mortgaged Property; (b) shall not
operate any business other thai the-management and operation of the Mortgaged Property; and
(c) shall not maintain its assets in‘a waydifficult to segregate and identify.

34. SUCCESSORS AND ASSIGNS BOUND. This Instrument shall bind, and the
rights granted by this Instrument shall inuré o, the respective successors and assigns of Lender
and Borrower. However, a Transfer not permittes by Section 21 shall be an Event of Default.

35. JOINT AND SEVERAL LIABILITY.f£ more than one person or entity signs this
Instrument as Borrower, the obligations of such personis 2ixd entities shall be joint and several.

36. RELATIONSHIP OF PARTIES; NO THIRE YARTY BENEFICIARY.

(a) The relationship between Lender and Borrower shall-bc solely that of creditor and
debtor, respectively, and nothing contained in this Instrument shall créai< any other relationship
between Lender and Borrower.

(b) No creditor of any party to this Instrument and no other person shall be a third party
beneficiary of this Instrument or any other Loan Document. Without limiting the generality of
the preceding sentence, (1) any arrangement (a "Servicing Arrangement") between the Lender
and any Loan Servicer for loss sharing or interim advancement of funds shall coagtitute a
contractual obligation of such Loan Servicer that is independent of the obligation of Borrower for
the payment of the Indebtedness, (2) Borrower shall not be a third party beneficiary of any
Servicing Arrangement, and (3) no payment by the Loan Servicer under any Servicing
Arrangement will reduce the amount of the Indebtedness.
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37. SEVERABILITY; AMENDMENTS. The invalidity or unenforceability of any
provision of this Instrument shall not affect the validity or enforceability of any other provision,
and all other provisions shall remain in full force and effect. This Instrument contains the entire
agreement among the parties as to the rights granted and the obligations assumed in this
Instrument. This Instrument may not be amended or modified except by a writing signed by the
party against whom enforcement is sought; provided, however, that in the event of a Transfer, any
or some or all of the Modifications to Instrument set forth in Exhibit B (if any)} may be modified
or rendered void by Lender at Lender’s option by notice to Borrower/transferee.

38. CONSTRUCTION. The captions and headings of the sections of this Instrument
are for convenience only and shall be disregarded in construing this Instrument. Any reference in
this Instrutnesi-to an "Exhibit" or a "Section” shall, unless otherwise explicitly provided, be
construed as refenying, respectively, to an Exhibit attached to this Instrument or to a Section of
this Instrument. /Al Exhibits attached to or referred to in this Instrument are incorporated by
reference into this Inzframent. Any reference in this Instrument to a statute or regulation shall be
construed as referring te”that statute or regulation as amended from time to time. Use of the
singular in this Agreemeunt ineludes the plural and use of the plural includes the singular. As
used in this Instrument, the tersi "including” means "including, but not limited to."

39. LOAN SERVICING. Allactions regarding the servicing of the loan evidenced by
the Note, including the collection of payrients, the giving and receipt of notice, inspections of the
Property, inspections of books and records, and the granting of consents and approvals, may be
taken by the Loan Servicer unless Borrower receivzs notice to the contrary. if Borrower receives
conflicting notices regarding the identity of the Loan Servicer or any other subject, any such
notice from Lender shall govern.

40. DISCLOSURE OF INFORMATION. Leud:r-may furnish information regarding
Borrower or the Mortgaged Property to third parties with an ex:sting or prospective interest in the
servicing, enforcement, evaluation, performance, purchase or sccuritization of the Indebtedness,
including but not limited to trustees, master servicers, special servicers, rating agencies, and
organizations maintaining databases on the underwriting and peitorriance of multifamily
mortgage loans. Borrower irrevocably waives any and all rights it may have under applicable
law to prohibit such disclosure, including but not limited to any right of privacy.

41. NO CHANGE IN FACTS OR CIRCUMSTANCES. All inforniniion in the
application for the loan submitted to Lender (the "Loan Application") and in all financial
statements, rent rolls, reports, certificates and other documents submitted in connection with the
Loan Application are complete and accurate in all material respects. There has been no material
adverse change in any fact or circumstance that would make any such information incomplete or
inaccurate.
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42. SUBROGATION. If, and to the extent that, the proceeds of the loan evidenced by
the Note are used to pay, satisfy or discharge any obligation of Borrower for the payment of
money that is secured by a pre-existing mortgage, deed of trust or other lien encumbering the
Mortgaged Property (a "Prior Lien"), such loan proceeds shall be deemed to have been advanced
by Lender at Borrower's request, and Lender shall automatically, and without further action on its
part, be subrogated to the rights, including lien priority, of the owner or holder of the obligation
secured by the Prior Lien, whether or not the Prior Lien is released.

43. ACCELERATION; REMEDIES. At any time during the existence of an Event of
Default, Lender, at Lender’s option, may declare all of the Indebtedness to be immediately due
and payable without further demand, and may foreclose this Instrument by judicial proceeding
and may invoke 2ny other remedies permitted by Illinois law or provided in this Instrument or in
any other Loan Document. The Indebtedness shall include, Lender shall be entitled to collect,
and any decree which adjudicates the amount secured by this Instrument shall include, all costs
and expenses incurred in‘pursuing such remedies, including attorneys’ fees, costs of documentary
evidence, abstracts and titie’ reports, any of which my be estimated to reflect the costs and
expenses to be incurred after the entry of such a decree.

44. RELEASE. Upon peyment of the Indebtedness, Lender shall release this
Instrument. Borrower shall pay Lendei’sieasonable costs incurred in releasing this Instrument.

45. WAIVER OF HOMESTEAD AND REDEMPTION. Borrower relcases and
waives all rights under the homestead and exenpiion laws of the State of Illinois. Borrower
acknowledges that the Mortgaged Property dues not include “agricultural real estate” or
“residential real estate” as those terms are defined i 735 ILCS 5/15-1201 and 5/15-1219.
Pursuant to 735 ILCS 5/15-1601(b), Borrower waives a:iy. ard all rights of redemption from sale
under any order of foreclosure of this Instrument, or other 1ights of redemption, which may run to
Borrower or any other Owner of Redemption, as that term is defined in 735 ILCS 5/15-1212.
Borrower waives all rights of reinstatement under 735 ILCS £/15-1602 to the fullest extent
permitted by IHinois law.

46. MAXIMUM AMOUNT OF INDEBTEDNESS. Notwithstanc1ag any provision to
the contrary in this Instrument, the Note or any other Loan Document wiich permits any
additional sums to be advanced on or after the date of this Instrument, wheilérac. additional
loans or for any payments authorized by this Instrument, the total amount of the. principal
component of the Indebtedness shall not at any time exceed three hundred percent (380°%) of the
original principal amount of the Note set forth on the first page of this Instrument.

47. WAIVER OF TRIAL BY JURY. BORROWER AND LENDER EACH (A)
COVENANTS AND AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT
TO ANY ISSUE ARISING OUT OF THIS INSTRUMENT OR THE RELATIONSHIP
BETWEEN THE PARTIES AS BORROWER AND LENDER THAT IS TRIABLE OF

[00208987;4}
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RIGHT BY A JURY AND (B) WAIVES ANY RIGHT TO TRIAL BY JURY WITH
RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH RIGHT EXISTS
NOW OR IN THE FUTURE. THIS WAIVER OF RIGHT TO TRIAL BY JURY IS
SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND VOLUNTARILY WITH
THE BENEFIT OF COMPETENT LEGAL COUNSEL.

ATTACHED EXHIBITS. The following Exhibits are attached to this Instrument:

IX|  Exhibit A Description of the Land (required).
IX]  ExhibitB Modifications to Instrument
Al Exhibit C All Contracts In Effect

{00208987.4}
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IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has
caused this Instrument to be signed and delivered by its duly authorized representative.

BORROWER:

SENIOR LIFESTYLE WSC LINCOLNWOOD INVESTORS, L.L.C,, a
Delaware limited liability company

By: WSLINVESTORS,L.L.C,a
Delaware limited liability company, Manager

By: WALTON SLINVESTORSITI, LL.C., a
Delaware limited liability company, Member

By: WALTON STREET REAL ESTATE FUND I1,
L.P., a Delaware limited partnership, Managing
Member

By: WALTON STREET MANAGERS I,
L.P., a Delaware limited partnership,
General Partner

By: WSC MANAGERSII, INC,, a
Delaware corporation, General
Partner

By:.. /%, 7
N,ame;' L. ey Weever
Title: Vies Zrascent

{00208587,3}
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STATE OF ILLINOIS )
. 8s.
COUNTY OF COOK )
On, the l—itr\ day of December, 2002, before me personally came
-] Wieewo , to me known, who, being by me duly sworn, did depose and say
that ' he/she resides at de Wdbn ek Godd \oc,
Yoz . m\&\w\”_ Avir, Ouwio |, lUoug,  bobil ; that she/he 1s  the

ViEe Vres A~ of WSC MANAGERS III, INC., a Delaware corporation, GENERAL
PARTNER of 'WALTON STREET MANAGERS III, L.P., a Delaware limited partnership,
GENERAL PARTHNER of WALTON STREET REAL ESTATE FUND III, L.P., a Delaware
limited partnership, MANAGING MEMBER of WALTON SL INVESTORS III, L.L.C,, a
Delaware limited liabilizcompany, MEMBER of WSL INVESTORS, L.L.C., a Delaware
limited liability company, MANAGER of SENIOR LIFESTYLE WSC LINCOLNWOOD
INVESTORS, L.L.C., a Delzware limited liability company, the limited lLiability company
described in and which exccuteu ne foregomg instrument; and that she/he signed her/his name
thereto in the capacity as ‘(e \lp _5\(,9/)’\- of such corporation.

Q{FICIAE SEAL ﬂ\ -—\—W
ATHAN D. LEVY
m%?auauc, STATE OF LLINOIS AR

GOMMIEZION EXPIRES 3-20-2008 NOT Y RUBLIC
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EXHIBIT A
[DESCRIPTION OF THE LAND]

PARCEL 1:

LOT 6 IN LINCOLNWOOD TOWN CENTER RESUBDIVISION, BEING LINCOLNWOOD TOWN CENTER
SUBDIVISION (EXCEPTING THEREFROM LOT 9), A PART OF THE NORTH 1/2 OF SECTION 35,
TOWNSHIP 41 NORTH, RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO
THE PLAT OF SUBDIV)SIDN RECORDED MAY 26, 1989 AS DOCUMENT NUMBER 89242443, IN
COOK COUNTY, [LLINOIS, AND THE PLAT OF RESUBD!VISION RECORDED NOVEMBER 2, 1989 AS
DOCUMENT NUMBER 89522374/, - IN COOK COUNTY, ILLINOIS.

PARCEL 2:

PERPETUAL NON-EXCLUSIVE EASEMELT FOR INGRESS AND EGRESS, SANITARY SEWER, STORM
SEWER AND WATER MAINS FOR THE BENcFIT. OF PARCEL 71 PURSUANT TO THAT CERTAIN
DECLARATIONS OF COVENANTS, CONDITICWS, RESTRICTIONS, RIGHTS AND EASEMENTS .
RECORDED MAY 30, 1989 AS DOCUMENT 88242413, AS AMENDED BY THAT CERTAIN AMENDMENT
RECORDED MAY 1, 1990 AS DOCUMENT 90188u71, AS FURTHER AMENDED BY THAT CERTAIN
SECOND AMENDMENT RECORDED JULY 18, 2002 A4S TMOCUMENT 0020788581 BY LINCOLNWOOD
ASSOCIATES, AN ILLINOIS GENERAL PARTNERSHI P :
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EXHIBIT B
MODIFICATIONS TO INSTRUMENT

The following modifications are made to the text of the Instrument that precedes this Exhibit:

1. The following new Section is added to the Instrument as follows:

“48.

(a)

{00208987:4}

SENIOR HOUSING.

Additions to Definitions.

(1)

@)

3)

(4)

©)

(6)

The term "Contract” shall mean any contract for the provision of services
in connection with the operation of the Mortgaged Property, whether (A)
between the Borrower and any management agent for the Mortgaged
Pioperty, (B) between the Borrower and any third parties, or (C) between
ary management agent for the Mortgaged Property and a third party.

The terri "Governmental Authority” shall also include all applicable
licensing ot accreditation bodies or agencies (whether federal, state,
county, district, municipal, city or otherwise, whether now or hereafter in
existence) that have or acquire jurisdiction over the Mortgaged Property or
the use, operation cr iirprovement of the Mortgaged Property.

The term "Hazardous Ma erials" shall also include any medical products or
devices, including, those (muferials defined as "medical waste" or
"biological waste" under relevant statutes, ordinances or regulations
pertaining to Hazardous Materials Law.

The term "Lease" shall also include any Occupancy agreements pertaining
to occupants of the Mortgaged Property, iisiuding both residential and
commercial agreements and patient admissionoz 1esident care agreements.

The term "License" shall mean any license, permit, certificate, approval,
certificate of need or authorization, governmental and ofpervise, necessary
to use, occupy and operate the Mortgaged Property for its inteinded Use.

The term "Mortgaged Property” shall also include all of the follovvng:

(A) Payments received from occupants, entrance fees, payment of
second party charges added to base rental income, base and
additional meal sales, payments received from commercial
operations located on the Mortgaged Property or provided as a
service to the occupants of the Mortgaged Property, rental from
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guest suites, seasonal lease charges, (r)egte% lpgy"f-é%g ’{Jgder

furniture leases, income from laundry service, and income and fees
from any and all other services provided to residents;

(B)  All rights to payments from Medicare or CHAMPUS programs or
similar federal, state or local programs or agencies and rights to
payment from private insurers, arising from the operation of the
Mortgaged Property;

(C)  All licenses, approvals, permits, accreditations, determinations of
need, certificates of need and other certificates;

(D)  All operating contracts, franchises, license agreements, healthcare
services contracts, food service contracts and other contracts for
services related to the operation of the Mortgaged Property; and

(E) / -All utility deposits.

Additional Defin’dons and Explanations.

(1)

(2)

€)

@

The term "Acuvitizs of Daily Living" shall mean personal care services
that provide the frail eiderly with assistance in eating, dressing, bathing,
incontinence care anc assistance in moving from one place to another
(such as from a bed to a wheclchair).

The term "Assisted Living Residences" shall mean residences that are
designed to accommodate and provide 24-hour protective oversight and
assistance for individuals with functicial limitations, including meals in a
central location and assistance with Activities of Daily Living.

The term "Continuing Care Retirement Comravzity” ("CCRC") shall mean
a property designed to provide a continuumof care within a single
community. The living accommodations and care p1o71ded within a CCRC
are a combination of the accommodations and service; provided by
Seniors Apartments, Independent Living/Congregate Cars' Properties,
Assisted Living Residences and Skilled Nursing Properties.

The term '"Independent Living/Congregate Care Units" shall mean
residential units that are accompanied by optional services designed to aid
the residents’ independence, including, but not limited to, building
security, optional meals, housekeeping, laundry, and at least some
incidental services and activities not related to personal care, such as valet
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shopping, financial planning, unscheduled transportation, beautician
services, recreational and social activities and 24-hour staff presence.

(5)  The term "Skilled Nursing Beds" shall mean a portion of a property that
provides licensed skilled nursing care and related services for patients who
require medical, nursing or rehabilitative services.

(¢)  Intended Use.

The residential units in the Mortgaged Property will be allocated as follows (the
"Intended Use"):

i, Independent Living/Congregate Care Units 0%

2. Assisted Living Residences 0%

3. Skillzd Nursing Beds 0%

4. Continuiiig Care Retirement Community with the following percentages of
use:
a. Seniors Aparimzants 0%

b. Independent Livirg/Congregate Care Units ~ 83.6%

c. Assisted Living Resiaeuces 8.9%
d. Skilled Nursing Beds 7.5% (Units)
(13.4% based on beds)

(d)  Additional Covenants.

(1)  Borrower shall operate the Mortgaged Property for-its Intended Use and
shall provide, to Lender’s reasonable satisfaction, all-of the facilities,
services, staff, equipment and supplies required or rorrilly associated
with a typical high quality property devoted to the Intended Tse.

(2)  Borrower shall operate the Mortgaged Property in a manner suci: that all
applicable Licenses will remain in full force and effect. Borrower shall
not, and shall not allow any management agent to, (A) transfer any License
to any location other than the Mortgaged Property, (B) pledge any License
as collateral security for any other loan or indebtedness; or (C) terminate
or modify any License if doing so would have a material effect on the
Mortgaged Property.

{00208987:4)
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Borrower shall furnish to Lender, within ten (10) days after receipt by
Borrower or any management agent for the Mortgaged Property, any and
all notices from any Governmental Authority that (A) any License or the
Medicare certification of the Mortgaged Property is being downgraded to a
substandard category, revoked, or suspended, or that action is pending or
being considered to downgrade any such License or certification, (B) any
violation, fine, finding, investigation or corrective action concerning any
License is pending or being considered or (C) any health or safety code
violation or other deficiency at the Mortgaged Property has been
identified.

68270

Borrower shall furnish to Lender, within ten (10) days after receipt by
Borrower or any management agent for the Mortgaged Property, a copy of
“ny survey, report or statement of deficiencies by any Governmental
Authority (including but not limited to any Medicare or other licensing
agency), and within the time period required by the Governmental
Autliority. for furnishing a plan of correction, shall furnish to Lender a
copy of 12¢ pian of correction. Borrower shall correct any deficiency the
curing of whichis a condition of continued licensure, certification or
operation (includitiy full participation in Medicare for existing residents
and for new resider(s to-be admitted with Medicare coverage) by the date
(including extensions) 1equired for cure by the Governmental Authority.

Upon Lender’s request, Boirgwer shall furnish to Lender true and correct
copies of all Contracts and zll occupancy agreements, admission
agreements and resident care agrecments.

Without the prior written consent of Leuder, which may be granted or
withheld in Lender's discretion, Borrower-shall not, and shall not permit
any management agent for the Mortgaged Proncrty to, provide or contract
for skilled nursing care for any of the residents otlizi than that level of care
which both (A) is consistent with the Intended Use aad (B) is permissible
for Borrower to provide under state or local statatey, regulations,
ordinances, orders or standards.

Borrower shall not, and shall not permit any management agsr: for the
Mortgaged Property to, other than in the normal course of business,
change the terms of any of the Medicare or other third party payor
programs or its normal billing payment and reimbursement policies and
procedures with respect thereto (including without limitation the amount
and timing of finance charges, fees and writeoffs).
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(10)

(11)

(12)
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Borrower shall not, and shall not permit any management agent for the
Mortgaged Property to, enter into any Contract the average annual
consideration for which, directly or indirectly, is $20,000 or more unless
that Contract provides that it is terminable at Lendet's option if an Event of
Default has occurred and is continuing.

Borrower shall not, and shall not allow any management agent for the
Mortgaged Property to, pledge any receivables as collateral security for
any other loan or indebtedness.

Borrower shall fully perform all of its obligations under each Contract, and
Borrower shall not amend, modify, assigh or otherwise encumber its
interest in any Contract without the prior written approval of Lender. If
Borrower enters into any Contract in the future, it shall, simultaneously
with entering into the Contract, (A) assign its rights under and interest in
the Lontract to Lender as additional security for the Indebtedness and (B)
obtaiii and provide to Lender a consent to that assignment by the other
party(iex) iocthe Contract. If in the future any management agent for the
Mortgaged Property enters into a Contract, Borrower shall cause the
management agent to (I) assign its rights under and interest in the Contract
to Lender as addicoral security for the Indebtedness and (II) obtain and
provide to Lender a <aiusent to that assignment by the other party(ies) to
the Contract. In either czse, both the assignment and the consent shall be
in a form acceptable to Lendcr in its discretion.

Borrower shall provide Lender-with a copy of any License issued in the
future by a Governmental Authoricy within thirty (30) days after its
issuance or renewal. To the extert'inat any such License is assignable,
Borrower shall assign it to Lender | as ' additional security for the
Indebtedness, using a form of Assignmesit acceptable to Lender in its
discretion. If any License is issued to a mauagement agent for the
Mortgaged Property, to the extent such License'is assignable, Borrower
shall cause the management agent to assign the Licence to Lender as
additional security for the Indebtedness, using a foim.of Assignment
acceptable to Lender in its discretion.

Borrower will permit representatives appointed by Lender, “iticluding
independent accountants, agents, attorneys, appraisers and any other
persons, to visit and inspect during its normal business hours and at any
other reasonable times any of the Mortgaged Property and to make
photographs thereof, and to write down and record any information such
representatives obtain, and shall permit Lender or its representatives to
investigate and verify the accuracy of the information furnished to Lender
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under or in connection with this Security Instrument or any of the other
Loan Documents and to discuss all such matters with its officers,
employees and representatives. Borrower will furnish to Lender at
Borrower’s expense all evidence which Lender may from time to time
reasonably request as to the accuracy and validity of or compliance with
all representations and warranties made by Borrower in the Loan
Documents and satisfaction of all conditions contained therein. Any
inspection or audit of the Mortgaged Property or the books and records of
Borrower, or the procuring of documents and financial and other
information, by or on behalf of Lender, shall be for Lender’s protection
only, and shall not constitute any assumption of responsibility or liability
by Lender to Borrower or anyone else with regard to the condition,
construction, maintenance or operation of the Mortgaged Property, nor
Lender’s approval of any certification given to Lender nor relieve
Bezrrower of any of Borrower’s obligations.

Additionai Representations and Warranties,

In addition to those :cpresentations and warranties contained in this Instrument,
Borrower represents and-warrants to Lender as follows:

(D

(2)

Borrower has obtained-all necessary Licenses (such Licenses being in its
own name or in the narie of the management agent for the Mortgaged
Property, if any, and in any zvent in the names of the persons and entities
required by the applicable Governmental Authorities), all such Licenses
are (A) in full force and cffect; (E).free from restrictions which would
materially impair the Intended Use of the Mortgaged Property, and (C) not
provisional, probationary or restricted. /Borrower has provided Lender
with complete and accurate copies of all Licenses. The Intended Use of
the Mortgaged Property is in conformity with-al?certificates of occupancy
and Licenses and any other restrictions or “¢ovenants affecting the
Mortgaged Property. The Mortgaged Property cortains all equipment,
staff and supplies necessary to use and operate the Mortgagi:d Property for
its Intended Use.

Borrower and the Mortgaged Property (and its operationy are in
compliance in all material respects with the applicable provisions of all
laws, regulations, ordinances, orders or standards of any Governmental
Authority having jurisdiction over the operation of the Mortgaged
Property, including: (A) health care and fire safety codes; (B) laws
regulating the preparation and serving of food; (C) laws regulating the
handling and disposal of medical or biological waste; (D) the applicable
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provisions of all laws, rules, regulations and published interpretations of
them to which the Borrower or the Mortgaged Property is subject by virtue
of its Intended Use; and (E) all criteria established to classify the
Mortgaged Property as housing for older persons under the Fair Housing
Amendments Act of 1988.

The Mortgaged Property is in compliance in all material respects with the
requirements for participation in the Medicare program, including without
limitation, the Medicare and Medicaid Patient Protection Act of 1987.
The Mortgaged Property is in conformance in all material respects with all
insurance, reimbursement and cost reporting requirements, and has a
current provider agreement under Title XVIII and/or XIX of the Social
Security Act or any other applicable laws for reimbursement necessary for
its Intended Use. There is no action pending or threatened to terminate the
participation of the Mortgaged Property in the Medicare program, or any
othzr third party payor program nor is there any decision not to renew any
provider_agreement related to the Mortgaged Property, nor is there any
action pendiag or threatened to impose material intermediate or alternative
sanctions witn 12spect to the Mortgaged Property. All Medicare and
private insuratice tost reports and financial reports submitted by Borrower
or any managing asent of the Mortgaged Property are and will be
materially accurate and complete and have not been and will not be
misleading in any materal 1espects. No cost reports for the Mortgaged
Property remain “open” or unasettled, except as otherwise disclosed to
Lender. The Mortgaged Proparty has not received a “Level A” (or
equivalent) violation, and no statzpient of charges and deficiencies has
been made or penalty enforcement action has been undertaken against the
Mortgaged Property, any managing ager t thzreof or the Borrower (or any
officer, director or stockholder of any ot irc foregoing) during the last
three (3) calendar years, and there have beei: x0 violations over the past
three (3) calendar years which have threatened anv certification of the
Mortgaged Property, any managing agent thereox.or the Borrower for
participation in Medicare or other third party payor programs.

There are no resident care agreements with residents of the Mortgaged
Property or with any other persons or orgamizations which deviai= in any
material adverse respect from the standard form customarily used at a
comparable first-class facility or which conflict with any statutory or
regulatory requirements. All resident records at the Mortgaged Property,
including any resident trust fund accounts, are true and correct in all
material respects.
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(7)

(8)
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Borrower and the Mortgaged Property are not subject to any proceeding,
suit or investigation by any Governmental Authority and neither Borrower
nor any management agent for the Mortgaged Property has received any
notice from any Governmental Authority which may result in the
imposition of a fine or interim or final sanction or would (i) have a
material adverse effect on Borrower or the operation of the Mortgaged
Property, (ii) result in the appointment of a receiver, (iii) affect Borrower’s
ability to accept and retain residents, (iv) result in the revocation, transfer,
surrender, suspension or other impairment of any License, or (v) result in a
lower reimbursement rate for services rendered to eligible residents which
has not been provided for on the financial statements provided to Lender.

Neither the execution and delivery of the Note, this Instrument or any
other Loan Document, Borrower's performance under the Loan
Pocuments, the recordation of this Instrument, nor the exercise of any
remedies by Lender, will adversely affect (A) Borrower or Mortgaged
Property’s right to receive Medicare payments and reimbursements with
respect o tiie Mortgaged Property, nor materially reduce the Medicare
payments and reimbursements which Borrower is receiving as of the date
hereof, or (B) any of the Licenses.

Borrower is not a paticipant in any federal program under which any
Governmental Authority (nay have the right to recover funds by reason of
the advance of federal funds

Borrower has received no notice of, 2nd is not aware of, any violation of
applicable antitrust laws.

The existing management agreement betweer Borrower and any managing
agent is in full force and effect and there is 1.0 Jefault, breach or violation
existing under the management agreement by =ay party thereto and no
event (other than payments due but not yet delingueat) which, with the
passage of time or with notice and the expiration of any grace or cure
period, would constitute a defauit, breach or violation by a7 party under
the management agreement. If any existing management sgreement is
terminated or Lender acquires the Mortgaged Property through <ciezlosure
or otherwise, neither Borrower, Lender, any subsequent management
agent, nor any subsequent purchaser (through foreclosure or otherwise)
must obtain a certificate of need from any Governmental Authority (other
than giving of any notice required under the applicable state law or
regulation) prior to applying for any License or receiving certification to
receive Medicare payments (or any successor programs) for residents
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having coverage thereunder, so long as neither the type of service nor any
unit compliment is changed.

Exhibit C attached to this Instrument lists all Contracts now in effect.

With regard to each Contract listed in Exhibit C: (i) the Contract is
assignable without the consent of the other party thereto or, unless
otherwise agreed to by Borrower and Lender, Borrower has obtained
express written consent to the assignment from the other party thereto; (ii)
no previous assignment of Borrower’s interest in the Contract has been
made; (iii) the Contract is in full force and effect in accordance with its
respective terms; and (iv) there is no default under the Contract.

Each Contract listed in Exhibit C the average annual consideration for
wiich, directly or indirectly, is at least $20,000, provides that it is
termiirable, at Lender's option, upon the occurrence of an Event of Default.

Except {or tzimination statements and continuation statements, during the
45-day period prior to the date of this Instrument, there have been no UCC
financing statemeants filed with respect to any of the UCC Collateral (as
defined in Section” 3} listing as debtor the Borrower, any management
agent for the Mortgaged Property or the Mortgaged Property's common
name.

Additional Events of Default.

In addition to the Events of Default listed ir: Sestion 22 of this Instrument, each of
the following shall also constitute an Event of Deraul't:

(0

(2)

Borrower's failure within the time deadlines set by any Governmental
Authority to correct any deficiency that may calise any action by such
agency with respect to the Mortgaged Property to have a material adverse
affect on the income or operation of the Mortgaged Froperty or on
Borrower's interest in the Mortgaged Property, including a ‘ermination,
revocation or suspension of any applicable License, or a ‘tan on new
resident admissions.

A default under any of the Contracts by Borrower or by any management
agent for the Mortgaged Property, which continues beyond the expiration
of any applicable cure period.
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(3)  Any representation or warranty made by Borrower in this Instrument or
any other Loan Document was false or misleading in any material respect
when made.

(4)  If Borrower or the Mortgaged Property, should be assessed fines or
penalties in excess of $50,000.00 in the aggregate in any year by any state
or any Medicare, health, reimbursement or licensing agency having
jurisdiction over Borrower or the Mortgaged Property.

(5)  The Mortgaged Property is no longer classified as housing for older
persons pursuant to the Fair Housing Amendments Act of 1988.

(65 If the Mortgaged Property shall contain more than 10 beds used for
Vedicare.

(7)  If ih>-Mortgaged Property shall contain more than 25 Assisted Living
units.

(8)  If the Mortgaged Property shall contain more than 40 Skilled Nursing
beds.

(2) Environmental Hazards

In addition to the activities and condijtions listed in Section 18(b), "Prohibited
Activities and Conditions" shall nct irclude the presence at the Mortgaged
Property of medical products or devices.ormedical waste, so long as all of the
foregoing are used, stored, handled, transporied and disposed of in compliance
with Hazardous Materials Laws.”

2. Paragraph 14(b) of the Instrument is hereby amended to add the foliowing subparagraph (9):

“(9)  Upon Lender’s request, information in sufficient detzii to show by patient-
mix (i.¢., private and Medicare (if applicable)) the averige monthly census
of the Mortgaged Property and occupancy rates.”

3. Paragraph 21(c)(5) of the Instrument is hereby deleted and the following substitmed i its

place:
“(5) Lender's receipt of a review fee and a transfer fee in amounts
satisfactory to Lender in its discretion, and reimbursement of
Lender's out-of-pocket costs (including the cost to Lender of
{00208987;4}
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outside and/or in-house attorneys) incurred in reviewing the
Transfer request.”

4. Paragraph 3(e) of the Instrument is hereby deleted and the following substituted in its place:

“(e)  If Lender enters the Mortgaged Property, Lender shall be liable to account only to
Borrower and only for those Rents actually received. Lender shall not, except in the case of
Lender’s gross negligence or willful misconduct, be liable to Borrower, anyone claiming under or
through Borrower or anyone having an interest in the Mortgaged Property, by reason of any act or
omission of Lender under this Section 3, and Borrower hercby releases and discharges Lender
from any such liability to the fullest extent permitted by law.”

5. Paragraph 7(@>of the Instrument is hereby deleted and the following substituted in its place:

“(a)  Borrowsr shall deposit with Lender on the day monthly installments of principal
or interest, or both, are due under the Note (or on another day designated in writing by Lender),
until the Indebtedness is paid-in full, an additional amount sufficient to accumulate with Lender
the entire sum required to pay, when due (1) any water and sewer charges which, if not paid, may
result in a lien on all or any part-of the Mortgaged Property, (2) the premiums for fire and other
hazard insurance, rent loss insurance and such other insurance as Lender may require under
Section 19, and (3) Taxes. The amounts Jdevosited under the preceding sentence are collectively
referred to in this Instrument as the "Imposition Deposits". The obligations of Borrower for
which the Imposition Deposits are required ars-collectively referred to in this Instrument as
"Impositions”. The amount of the Imposition Deposits shall be sufficient to enable Lender to
pay each [mposition before the last date upon whici’such payment may be made without any
penalty or interest charge being added. Lender shall fraintain records indicating how much of
the monthly Imposition Deposits and how much of the agsregate Imposition Deposits held by
Lender are held for the purpose of paying Taxes, insurance premiums and each other obligation
of Bormower for which Imposition Deposits arc required. Any waiver by Lender of the
requirement that Borrower remit Imposition Deposits to Lender niay be revoked by Lender, in
Lender's discretion, at any time upon notice to Borrower.”

6. Paragraph 7(d) of the Instrument is hereby deleted and the following supstituted in its place:

“(d) If at any time the amount of the Imposition Deposits held by Lendex tor payment
of a specific Imposition exceeds the amount reasonably deemed necessary by Lendex, the excess
shall be credited against future installments of Imposition Deposits. If at any time the mount of
the Jmposition Deposits held by Lender for payment of a specific Imposition is less than the
amount reasonably estimated by Lender to be necessary, Borrower shall pay to Lender the
amount of the deficiency within 15 days after notice from Lender.”

{00208987:4}

PAGE B-11




UNOFFICIAL CORYi 4527

7. Paragraph 7 of the Security Instrument is modified to add the following sub-section:

“(fy Notwithstanding the provisions of Subsection 7(a), Lender will not
require Borrower to deposit with Lender amounts sufficient to
accumulate with Lender the entire sum required to pay any
Imposition checked below:

[ ]fire, hazard or other insurance premiums,

[ | Taxes,

[ X_ ] water and sewer charges (that could become a
lien of the Mortgaged Property,

(X ] ground rents,

[ZX_ ] assessments or other charges (that could become a
lien on the Mortgaged Property.

Borrower must provide Lender with proof of payment of all such Impositions for which
Lender is not collecting Imphsition Deposits on or before the date such Impositions are due or on
the date this Instrument requires Siich Impositions to be paid. In the event that Borrower does not
timely pay any of the Impositions, or.fails to provide Lender with proof of such payment, or at
any other time in Lender’s discretion, Lender may require Borrower to deposit with Lender the
Imposition Deposits as provided in Subzection 7(a).”

8. Paragraph 14(a) of the Instrument is hereby del=ted and the following substituted in its place:

“(a)  Borrower shall keep and maintain a' all times at the Mortgaged Property or at the
Borrower’s principal place of business, and upon Lénder's request shall make available at the
Mortgaged Property or at the Borrower’s principal plase of business, complete and accurate
books of account and tecords (including copies of suppor:iig bills and invoices) adequate to
reflect correctly the operation of the Mortgaged Property, and copies of all written contracts,
Leases, and other instruments which affect the Mortgaged Proresty. The books, records,
contracts, Leases and other instruments shall be subject to examination and inspection at any
reasonable time by Lender.”

9. Paragraph 14(b)(1) of the Instrument is hereby deleted and the following substi:uted in its
place:

“(1)  within 120 days after the end of Borrower’s second quarter anc within 120
days after the end of Borrower’s fourth fiscal quarter of each fiscal year, a
statement of income and expenses for Borrower’s operations of the
Mortgaged Property for the respective fiscal period (2 quarters), a
statement of changes in financial position of Borrower relating to the
Mortgaged Property for such fiscal period and, when requested by Lender,
a balance sheet showing all assets and liabilities of Borrower relating to

the Mortgaged Property as of the end of such fiscal period;”
{00208987:4}
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10. Paragraph 14(b)(4) of the Instrument is hereby deleted and the following substituted in its
place:

' T

“(4)  within 120 days after the end of each fiscal year of Borrower, and at any
other time upon Lender's request, a statement that identifies all owners of
any interest in Borrower and any Controlling Entity and the interest held
by each, if Borrower or a Controlling Entity is a corporation, all officers
and directors of Borrower and the Controlling Entity, and if Borrower or a
Controlling Entity is a limited liability company, all managers who are not
members; provided, however, that Borrower shall have no obligation to
identify the owners of limited partnership interests in Walton Street Real
Estate Fund IIL, L.P.;”

11. Paragraphs 14()=nd 14(e) of the Instrument are hereby deleted and the following
substituted in their place.

“(d) If Borrower fails to provide in a timely manner the statements, schedules and
reports required by Section 14(b}. Lender shall give Borrower notice specifying the statements,
schedules and reports required by 14{b) that Borrower has failed to provide. If Borrower has not
provided the required statements, schiedutes and reports within 10 Business Days following such
notice, Lender shall have the right to havs Rorrower's books and records audited, at Borrower’s
expense, by independent certified public accsuntants selected by Lender in order to obtain such
statements, schedules and reports, and all relazed costs and expenses of Lender shall become
immediately due and payable and shall become ai: zdditional part of the Indebtedness as provided
in Section 12.

(¢)  If an Event of Default has occurred and i¢ continuing, Borrower shall deliver to
Lender, within 10 days of Lender’s written demand thereor, all eoks and records relating to the
Mortgaged Property or its operation.”

12. Paragraph 15(b) of the Instrument is hereby deleted and the following substituted in its
place:

“(b)  Subject to the provisions of Section 15(c), Borrower shall pay or ranse to be paid
the expenses of operating, managing, maintaining and repairing the Morigzged Property
(including insurance premiums, utilities, repairs and replacements) before the {ast 'date upon
which each such payment may be made without any penalty or interest charge being added.”

13. Section 18(d) of the Security Instrument is revised to add the following to the end of the
paragraph:

«Borrowet has provided Lender with an management control program oOr
remediation agreement with respect o mold and moisture control for the

{00208987.4}
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Mortgaged Property, which has been approved by Lender and such plan or
agreement shall constitute an "O&M Program" for the purposes of this
Instrument and any other Loan Documents. Without limiting any other
provision of this Instrument or any other of the Loan Documents, any failure
on the part of Borrower o comply with the O&M Program, constitutes a
Prohibited Activity or Condition.”

14. Paragraph 21(c)(5)(B) of the Instrument is hereby deleted and the following substituted in its
place:

“B) a transfer fee inan amount equal to 1% of the unpaid principal balance of
the Indebtedness immediately before the Transfer; and the amount of
Lender's out-of-pocket costs (including reasonable attorneys' fees) incurred
in reviewing the Transfer request; provided, however that no transfer fee
Shal' be due or payable if, and only if, there is a transfer, with Lender’s
consert, of the membership interest in WSL Investors, L.L.C. from Walton
SL ‘fnvestors 1M1, LL.C. to Senior Lifestyle Investors 2002, LL.C. in
accordance with the terms of Section 5.3 of that certain Limited Liability
Company Ageement of WSL Investors, L.L.C. dated as of April 25,
2002.7

15. Paragraph 21 of the Instrument is hereby ‘amended to add the following subparagraphs (d)
and (e):

“(d) Anything contained 14 this Paragraph 21 to the contrary
notwithstanding, if, and only if, there 1s a transfer, Wit Lender’s consent, of the membership
interest in WSL Investors, LL.C. from Walton SL lnvesiors I, L.L.C. to Senior Lifestyle
Investors 2002, L.L.C. in accordance with the terms of Section 5.3 of that certain Limited
Liability Company Agrecment of WSL Investors, L.L.C. datzd 23 of April 25, 2002, Lender
agrees that it shall be reasonable in its consideration of a replacément for Walton Street Real
Estate Fund 111, L.P., as guarantor under the Limited Guaranty execdted in connection with this

Instrument.

(€) Anything in this Section 21 to the contrary rotwithstanding,
Borrower will not request that Lender consent to, and Lender will not conseitio, a Transfer
during the “Extension Period” set forth in the Note.”

16. Paragraph 22(g) of the Instrument is hereby deleted and the following substituted in its
place:

“(g) any failure by Borrower to perform any of its obligations under this Instrument
(other than those specified in Sections 22(a) through (f), (k) and (1)), as and when required, which
continues for a period of 30 days after notice of such failure by Lender to Borrower; provided,

002089874}
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however, if the default is insusceptible of cure within such 30 day period but can reasonably be
cured within 90 days and Borrower has commenced to cure the default within such 30 day period
and thereafter proceeds diligently to cure the default, Borrower shall be entitled to such
additional periods of time, not to exceed 60 days, as is reasonably required to complete such
cure. However, no such notice or grace period shall apply in the case of any such failure which
could, in Lender's judgment, absent immediate exercise by Lender of a right or remedy under this
Instrument, result in harm to Lender, impairment of the Note or this Instrument or any other
security given under any other Loan Document;”

17. New Sections 22(1() and 22(1) are added to the end of Section 22 of the Instrument as
follows:

(k). -the failure of Senior Lifestyle Management, L.L.C. to comply with the
obligations imposca-uzon it pursuant to the provisions of paragraph 18 of the Collateral
Assignment of Service Cuntracts of even date by and between Lender and Senior Lifestyle
Management, L.L.C;

) the failure of Borrower to deliver to Lender within one hundred eighty
(180) days of the date hereof, estor pel ‘certificates from cach of the commercial tenants of the
Mortgaged Property in accordance with¢hi: provisions of Section 50 hereof.

18. Paragraph 31(a) of the Instrument is herchy deleted and the following substituted in its place:

“(a)  All notices, demands and /6ther communications ("notice"”) under or
concerning this Instrument shall be in writing. Eacli rotice shall be addressed to the intended
recipient at its address set forth in this Instrument, and skalt be deemed given on the garliest to
occur of (1) the date when the notice is received by the addrzssee; (2) the first Business Day after
the notice is delivered to a recognized overnight courier service, with arrangements made for
payment of charges for next Business Day delivery; or (3) the third Pusiness Day after the notice
is deposited in the United States mail with postage prepaid, cerfified mail, retumn receipt
requested. As used in this Section 31, the term "Business Day" meais any day other than a
Saturday, a Sunday or any other day on which Lender is not open for busiaess. A copy of any
notice delivered to Borrower hereunder or the other Loan Documents shill te delivered to
Pircher, Nichols & Meeks, 900 North Michigan Avenue, Suite 1050, Chicago, 1iiinois 60611,
Attention: Real Estate Notices (JDL); provided, however, that the failure to so provideia copy of
any such notice shall not be deemed to invalidate the notice or change the timeliness of such
notice.”

19. The following Section 49 is added to the Instrument as follows:

49. ESTOPPEL CERTIFICATES. Borrower hereby covenants and agrees
to deliver to Lender, within one hundred eighty (180) days of the date hereof, estoppel

{00208987;5)
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certificates, in form and substance acceptable to Lender in its sole discretion, from each of the
Mortgaged Property.

commercial tenants of the

{00208987;5}
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EXHIBIT “C”

ALL CONTRACTS IN EFFECT

1. Advanced Parts & Service, Inc.
Parts for Heating and Air Conditioning.
2. ADT Security Services
Security Alarm Systems,
3. Always Caring
Home Health Services.
4. Great Lekes Automatic Door, Inc.
Preventive Maintenance on Doors.
5. Manufactureis Bank
Banking Serviies to Resident.

6. Otis Elevator Coipany
Provides preventivé maintenance and repair services to Campus.
7. Simplex Time Recoruer

Provides service to Fire-2izitn systems and Fire Extinguishers.
8. Gold Standard, Enterprises, Irc.
Provides Liquor for Residents:
9. West Town Refrigeration Corporatior.
Preventative Maintenance on Air Cerditioning, Refrigeration and Heating Equipment.
10.  BGT Landscape, Inc.
Provides service to campus.
11.  Qwest Communications
Long Distance provider for Campus.
12. Muzak
Provides Marketing message when consumer put on ho'd.
13.  Exelon Energy
Provides natural gas for campus.
14.  Imperial Improvements, Inc.
Paint contract services for campus.
15.  Anderson Pest control
Pest control for campus.
16.  Bill's Snow Removal Service
17.  Taylor of Chicago
Preventative maintenance on Yogurt machine.
18.  Capitol Alliance Financial Services
Lease for Ford Van.
19.  Verizon Wireless Messaging Service
Provides pagers for campus.

{00208987;5}
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20.  Waste Management-North
Removes non-hazard waste from campus.
21, Fox River Foods — contract not signed
Food Supplies.
22, Joanna Beauty Salon, Inc. NGO )P
Provides services to Ind. & SNF. B0 21 4y g2 0
23.  Blue Cross/Blue Shield
Contracts with S.N.F. residents.
24, Comprehensive Therapeutics
Provides Physical/Speech/Occupational Services to SNF.
25 Frost-Patienberg & Rothblatt, P.C.
Provides consulting services for S.N.F., cost reports.
26.  Stericycle
Disposes o 1t zctious Waste.
27.  Kean Care, Inc.
Provides support to seftware system in Manor.
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