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MULTIFAMILY MORTGAGE,
ASSIGNMENT OF RENTS
AND SECURITY AGREEMENT
(ILLINOIS - REVISION DATE 11-01-2000)

THIS MULTIFAMILY MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY
AGREEMENT (the “Instrument”) is made as of the 10 day of December, 2002, between
COMMONWEALTH APARTMENTS, a limited partnership organized and existing under the
laws of Tllintis, whose address is c/o Katz Management, 3175 Commercial Avenue, Northbrook,
Tllinois 60062, as mortgagor (“Borrower”), and REILLY MORTGAGE GROUP, INC,, a
corporation orgarized and existing under the laws of the District of Columbia, whose address 1s
2010 Corporate Ridge; Suite 1000, McLean, Virginia 22102, as mortgagee (“Lender”).

Borrower is indéoted 2 Lender in the principal amount of $2,500,000.00, as evidenced by
Borrower’s Multifamily Notep2yable to Lender, dated as of the date of this Instrument, and

maturing on April 1, 2009,

TO SECURE TO LENDER therevayment of the Indebtedness, and all renewals,
extensions and modifications of the Indebtedness, and the performance of the covenants and
agreements of Borrower contained in the Loat, Documents, Borrower mortgages, warrants,
grants, conveys and assigns to Lender the Mortgiged Property, including the Land located in
Cook County, State of Illinois and described in Exhikit-A attached to this Instrument.

Borrower represents and warrants that Borrower i tawfilly seized of the Mortgaged
Property and hias the right, power and authority to mortgage, {ran convey and assign the
Mortgaged Property, and that the Mortgaged Property is unencuincered. Borrower covenants
that Borrower will warrant and defend generally the title to the Morige<ed Property against all
claims and demands, subject to any easements and restrictions listed ir. a schedule of exceptions
to coverage in any title insurance policy issued to Lender contemporaneously-with the execution
and recordation of this Instrument and insuring Lender’s interest in the Mortgaged Property.

Covenants. Borrower and Lender covenant and agree as follows:

1. DEFINITIONS. The following terms, when used in this Instrument (including
when used in the above recitals), shall have the following meanings:

(a)  "Borrower" means all persons or entities identified as "Borrower" in the first
paragraph of this Instrument, together with their successors and assigns.
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(b)  "Collateral Agreement" means any scparatc agreement between Borrower and
Lender for the purpose of establishing replacement reserves for the Mortgaged Property,
establishing a fund to assure the completion of repairs or improvements specified in that
agreement, or assuring reduction of the outstanding principal balance of the Indebtedness if the
occupancy of or income from the Mortgaged Property does not increase to a level specified n
that agreement, or any other agreement or agreements between Borrower and Lender which
provide for the establishment of any other fund, reserve or account.

(c) - "Controlling Entity" means an entity which owns, directly or indirectly through
one or moi¢ intermediaries, (A) a general partnership interest or more than 50% of the limited
partnership intec€sts in Borrower (if Borrower is a partnership or joint venture), (B) a manager's
interest in Borrov-erlor more than 50% of the ownership or membership interests in Borrower (if
Borrower is a limited liahility company), or (C) more than 50% of any class of voting stock of
Borrower (if Borrower is a'corporation).

(d)  "Environmenia)c'ermit” means any pernut, license, or other authorization issued
under any Hazardous Materials Law with respect to any activities or businesses conducted on or
in relation to the Mortgaged Property

(e) "Event of Default” means the occurrence of any event listed in Section 22.

H "Fixtures" means all property which'is so attached to the Land or the
Improvements as to constitute a fixture under applicellc law, including: machinery, equipment,
engines, boilers, incinerators, installed building materiais; systems and equipment for the purpose
of supplying or distributing heating, cooling, electricity, gis, wafer, air, or light; antennas, cable,
wiring and conduits used in connection with radio, television, security, fire prevention, or fire
detection or otherwise used to carry electronic signals; telephone systems and equipment;
elevators and related machinery and equipment; fire detection, prevent:on and extinguishing
systems and apparatus; security and access control systems and apparatus; plumbing systems;
water heaters, ranges, stoves, microwave ovens, refrigerators, dishwashers, grivage disposers,
washers, dryers and other appliances; light fixtures, awnings, storm windows and.storm doors;
pictures, screens, blinds, shades, curtains and curtain rods; mirrors; cabinets, panciiig, rugs and
floor and wall coverings; fences, trees and plants; swimming pools; and exercise equipment.

(g) "Governmental Authority" means any board, commission, department or body
of any municipal, county, state or federal governmental unit, or any subdivision of any of them,
that has or acquires jurisdiction over the Mortgaged Property or the use, operation or
improvement of the Mortgaged Property.

(h) "Hazardous Materials" means petroleum and petroleum products and
compounds containing them, including gasoline, diesel fuel and oil; explosives; flammable
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materials; radioactive materials; polychlorinated biphenyls ("PCBs") and compounds containing
them; lead and lead-based paint; asbestos or asbestos-containing materials in any form that is or
could become friable; underground or above-ground storage tanks, whether empty or contaming
any substance; any substance the presence of which on the Mortgaged Property is prohibited by
any federal, state or local authority; any substance that requires special handling; and any other
material or substance now or in the future defined as a "hazardous substance,” "hazardous
material," "hazardous waste," "toxic substance," "toxic pollutant," "contaminant,” or "pollutant"
within the meaning of any Hazardous Materials Law.

) vHazardous Materials Laws" means ail federal, state, and local laws, ordinances
and regulations ard standards, rules, policies and other governmental requirements,
administrative rulinss and court judgments and decrees in effect now or in the future and
including all amendinents, that relate to Hazardous Materials and apply to Borrower or to the
Mortgaged Property. Haza/dous Materials Laws include, but are not limited to, the
Comprehensive Environment2i Response, Compensation and Liability Act, 42 U.S.C.

Section 9601, et seq., the Reswurce Conservation and Recovery Act, 42 U.S.C. Section 6901, et
seq., the Toxic Substance Control Act, 15 U.S.C. Section 2601, et seq., the Clean Water Act, 33
U.S.C. Section 1251, et seq., and the Hazardous Materials Transportation Act, 49 U.S.C.
Section 5101, and their state analogs.

() "Impositions" and "Imposition Deposits” are defined in Section 7(a).

(k)  "Improvements" means the buildings, siructures, improvements, and alterations
now constructed or at any time in the future constructed ot slaced upon the Land, including any
future replacements and additions.

(1) "Indebtedness” means the principal of, interest on; and all other amounts due at
any time under, the Note, this Instrument or any other Loan Document/including prepayment
premiums, late charges, default interest, and advances as provided in Sect’on 12 to protect the

security of this Instrument.

(m)  "Initial Owners" means, with respect to Borrower or any other enuty. the persons
or entities who on the date of the Note own in the aggregate 100% of the ownership.interests n

Borrower or that entity.

(n)  “Land" means the land described in Exhibit A.

(0)  "Leases" means all present and future leases, subleases, licenses, concessions or
grants or other possessory interests now or hereafter in force, whether oral or written, covering or
affecting the Mortgaged Property, or any portion of the Mortgaged Property (including
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proprietary leases or occupancy agreements if Borrower is a cooperative housing corporation),
and all modifications, extensions or renewals.

(p)  "Lender" means the entity identified as "Lender” in the first paragraph of this
Instrument, or any subsequent holder of the Note.

(1)  "Loan Documents” means the Note, this Instrument, all guaranties, all indemnity
agreements, all Collateral Agreements, O&M Programs, and any other documents now or in the
future executad by Borrower, any guarantor or any other person in connection with the loan
evidenced by the Note, as such documents may be amended from time to time.

(r) v san Servicer” means the entity that from time to time is designated by Lender
to collect payments 4nig Aeposits and receive notices under the Note, this Instrument and any
other Loan Document, arid otherwise to service the loan evidenced by the Note for the benefit of
Lender. Unless Borrowér receives notice to the contrary, the Loan Servicer is the entity
identified as "Lender" in the first'paragraph of this Instrument.

(s) "Mortgaged Properiy” means all of Borrower's present and future right, title and
interest in and to all of the following:

(1)  the Land;

(2)  the Improvements;
(3) the Fixtures;

(4)  the Personalty;

(5)  all current and future rights, including air rights, development rights,
zoning rights and other similar rights or interests, ¢asemants, tenements,
rights-of-way, strips and gores of land, streets, alleys, 10245 -sewer rights,
waters, watercourses, and appurtenances related to or benefitting the Land
or the Improvements, or both, and all rights-of-way, streets, allevs and
roads which may have been or may in the future be vacated;

(6) all proceeds paid or to be paid by any insurer of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property, whether or not Borrower obtained the insurance
pursuant to Lender’s requirement;
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(7)

(8)

©)

(10)

(11)

(12)

(13)

(14)

(13)

all awards, payments and other compensation made or to be made by any
municipal, state or federal authority with respect to the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property, including any awards or settiements resulting from
condemnation proceedings or the total or partial taking of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property under the power of eminent domain or otherwise and
including any conveyance in lieu thereof;

all contracts, options and other agreements for the sale of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property entered into by Borrower now or in the future,
wmeluding cash or securities deposited to secure performance by parties of
their obligations;

all procceds from the conversion, voluntary or involuntary, of any of the
above into cash or liquidated claims, and the right to collect such

proceeds;
all Rents and Leases|

all earnings, royalties, accaurits receivable, issues and profits from the
Land, the Improvements or any other part of the Mortgaged Property, and
all undisbursed proceeds of the lwazi secured by this Instrument and, if
Borrower is a cooperative housing <otporation, maintenance charges or
assessments payable by shareholders ot residents;

all Imposition Deposits;

all refunds or rebates of Impositions by any municipal. state or federal
authority or insurance company (other than refunds applizable to periods
before the real property tax year in which this Instrument is cated);

all tenant security deposits which have not been forfeited by any-tenant
under any Lease; and

all names under or by which any of the above Mortgaged Property may be
operated or known, and all trademarks, trade names, and goodwill relating

to any of the Mortgaged Property.

PAGE 5




UNOFFICIAL COPY



UNOFFICIALAs@&PY

(t) "Note" means the Multifamily Note described on page 1 of this Instrument,
including all schedules, riders, allonges and addenda, as such Multifamily Note may be amended

from time to time.
(u  "O&M Program" is defined in Section 18(a).

(v)  "Personalty" means all furniture, furnishings, equipment, machinery, building
materials, appliances, goods, supplies, tools, books, records (whether in written or electronic
form), computer equipment (hardware and software) and other tangible personal property (other
than Fixturcs)-which are used now or in the future in connection with the ownership,
management or speration of the Land or the Improvements or are located on the Land or in the
Improvements, and a'ty operating agreements relating to the Land or the Improvements, and any
surveys, plans and spet.fications and contracts for architectural, engineering and construction
services relating to the Lznd or the Improvements and all other intangible property and rights
relating to the operation ui, or nsed in connection with, the Land or the Improvements, including
all governmental permits relatizg o any activities on the Land.

(w)  “Property Jurisdiction”is defined in Section 30(a).

(x)  "Rents" means all rents (whether from residential or non-residential space),
revenues and other income of the Land or the Improvements, including parking fees, laundry and
vending machine income and fees and charges for food, health care and other services provided
at the Mortgaged Property, whether now due, past due; oz to become due, and deposits forfeited
by tenants.

) "Taxes" means all taxes, assessments, vault reritals and other charges, if any,
general, special or otherwise, including all assessments for schoots; bublic betterments and
general or local improvements, which are levied, assessed or imposed by any public authority or
quasi-public autherity, and which, if not paid, will become a lien, on the Land or the
Improvements.

(z}  “Transfer" means (A) a sale, assignment, transfer or other disposition (whether
voluntary, involuntary or by operation of law); (B) the granting, creating or attachment of a lien,
encumbrance or security interest (whether voluntary, involuntary or by operation of law), (C) the
issuance or other creation of an ownership interest in a legal entity, including a partnership
interest, interest in a limited liability company or corporate stock; (D) the withdrawal, retirement,
removal or involuntary resignation of a partner in a partnership or a member or manager in a
limited liability company; or (E) the merger, dissolutton, liquidation, or consolidation of a legal
entity or the reconstitution of one type of legal entity into another type of legal entity. "Transfer”
does not include (i) a conveyance of the Mortgaged Property at a judicial or non-judicial
foreclosure sale under this Instrument or (ii) the Mortgaged Property becoming part ofa
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bankruptcy estate by operation of law under the United States Bankruptcy Code. For purposes of
defining the term "Transfer,” the term "partnership” shall mean a general partnership, a imited
partnership, a joint venture and a limited liability partnership, and the term "partner” shall mean a
general partner, a limited partner and a joint venturer.

2. UNIFORM COMMERCIAL CODE SECURITY AGREEMENT.

This Instrument is also a security agreement under the Uniform Commercial Code for any
of the Mortgaged Property which, under applicable law, may be subject to a security interest
under the Uriform Commercial Code, whether acquired now or in the future, and all products
and cash and nion-cash proceeds thereof (collectively, "UCC Collateral”), and Borrower hereby
grants to Lender a security interest in the UCC Collateral. Borrower shall execute and deliver to
Lender, upon Lerder's request, financing statements, continuation statements and amendments,
in such form as Lendei »nay require to perfect or continue the perfection of this security interest.
Borrower shall pay all fiiir.g costs and all costs and expenses of any record searches for financing
statements that Lender may reguire. Without the prior written consent of Lender, Borrower shall
not create or permit to exist aty-other lien or security interest in any of the UCC Collateral. If an
Event of Default has occurred and'is continuing, Lender shall have the remedies of a secured
party under the Uniform Commercial Code, in addition to all remedies provided by this
Instrument or existing under applicable tavv - In exercising any remedies, Lender may exercise its
remedies against the UCC Collateral separately or together, and in any order, without in any way
affecting the availability of Lender's other remedies. This Instrument constitutes a financing
statement with respect to any part of the Mortgag=d Property which is or may become a Fixture.

3. ASSIGNMENT OF RENTS; APPOIN FV:ENT OF RECEIVER; LENDER
IN POSSESSION.

(2) As part of the consideration for the Indebtedness, Eorrower absolutely and
unconditionally assigns and transfers to Lender all Rents. It is the iniernon of Borrower to
establish a present, absolute and irrevocable transfer and assignment to Letder of all Rents and to
authorize and empower Lender to collect and receive all Rents without the necezsity of further
action on the part of Borrower. Promptly upon request by Lender, Borrower agies to execute
and deliver such further assignments as Lender may from time to time require. Boriower and
Lender intend this assignment of Rents to be immediately effective and to constitute-ax absolute
present assignment and not an assignment for additional security only. For purposes of giving
effect to this absolute assignment of Rents, and for no other purpose, Rents shall not be deemed
to be a part of the “Mortgaged Property” as that term is defined in Section 1(s). However, if this
present, absolute and unconditional assignment of Rents is not enforceable by its terms under the
laws of the Property Jurisdiction, then the Rents shall be included as a part of the Mortgaged
Property and it is the intention of the Borrower that in this circumstance this Instrument create
and perfect a lien on Rents in favor of Lender, which lien shall be effective as of the date of this

Instrument.
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(b)  After the occurrence of an Event of Default, Borrower authorizes Lender to
collect, sue for and compromise Rents and directs each tenant of the Mortgaged Property to pay
all Rents to, or as directed by, Lender. However, until the occurrence of an Event of Default,
Lender hereby grants to Borrower a revocable license to collect and receive all Rents, to hold all
Rents in trust for the benefit of Lender and to apply all Rents to pay the installments of interest
and principal then due and payable under the Note and the other amounts then due and payable
under the other Loan Documents, including Imposition Deposits, and to pay the current costs and
expenses of managing, operating and maintaining the Mortgaged Property, including utilities,
Taxes and insurance premiums (to the extent not included in Imposition Deposits), tenant
improvements 2:id other capital expenditures. So long as no Event of Default has occurred and is
continuing, the Reats remaining after application pursuant to the preceding sentence may be
retained by Borrowet it¢z and clear of, and released from, Lender's rights with respect to Rents
under this Instrument. Fromi and after the occurrence of an Event of Default, and without the
necessity of Lender enteting uron and taking and maintaining control of the Mortgaged Property
directly, or by a receiver, Bortewdr’s license to collect Rents shall automatically terminate and
Lender shall without notice be entiied to all Rents as they become due and payable, including
Rents then due and unpaid. Borrowershall pay to Lender upon demand all Rents to which
Lender is entitled. At any time on or aftér the date of Lender’s demand for Rents, Lender may
give, and Borrower hereby irrevocably authorizes Lender to give, notice to all tenants of the
Mortgaged Property instructing them to pay all Reits to Lender, no tenant shall be obligated to
inquire further as to the occurrence or continuance o2 an Event of Defauit, and no tenant shall be
obligated to pay to Borrower any amounts which ar¢ zctaally paid to Lender in response to such a
notice. Any such notice by Lender shall be delivered to<ach tenant personally, by mail or by
delivering such demand to each rental unit. Borrower shaliiot interfere with and shall cooperate
with Lender's collection of such Rents.

(c)  Borrower represents and warrants to Lender that Borrower has not executed any
prior assignment of Rents (other than an assignment of Rents securing indcbtedness that will be
paid off and discharged with the proceeds of the loan evidenced by the Noie), that Borrower has
not performed, and Borrower covenants and agrees that it will not perform, any scfs and has not
executed, and shall not execute, any instrument which would prevent Lender from exercising its
rights under this Section 3, and that at the time of execution of this Instrument there has-heen no
anticipation or prepayment of any Rents for more than two months prior to the due dates of such
Rents. Borrower shall not collect or accept payment of any Rents more than two months prior to
the due dates of such Rents.

(d)  If an Event of Default has occurred and is continuing, Lender may, regardless of
the adequacy of Lender's security or the solvency of Borrower and even in the absence of waste,
enter upon and take and maintain full contro! of the Mortgaged Property in order to perform all
acts that Lender in its discretion determines to be necessary or desirable for the operation and
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maintenance of the Mortgaged Property, including the execution, cancellation or modification of
Leases, the collection of all Rents, the making of repairs to the Mortgaged Property and the
exccution or termination of contracts providing for the management, operation or maintenance of
the Mortgaged Property, for the purposes of enforcing the assignment of Rents pursuant to
Section 3(a), protecting the Mortgaged Property or the security of this Instrument, or for such
other purposes as Lender in its discretion may deem necessary or desirable. Alternatively, if an
Event of Default has occurred and is continuing, regardless of the adequacy of Lender's security,
without regard to Borrower’s solvency and without the necessity of giving prior notice (oral or
written) to Berrower, Lender may apply to any court having jurisdiction for the appointment of a
receiver for the Mortgaged Property to take any or all of the actions set forth in the preceding
sentence. If Lender elects to seek the appointment of a receiver for the Mortgaged Property at
any time after an Fvent of Default has occurred and is continuing, Borrower, by its execution of
this Instrument, exprasely consents to the appointment of such receiver, including the
appointment of a receive: ex parte if permitted by applicable law. Lender or the receiver, as the
case may be, shall be entitied tn receive a reasonable fee for managing the Mortgaged Property.
Immediately upon appointmento{a receiver or immediately upon the Lender's entering upon and
taking possession and control of ths Mortgaged Property, Borrower shall surrender possession of
the Mortgaged Property to Lender oi tli receiver, as the case may be, and shall deliver to Lender
or the receiver, as the case may be, all documents, records (including records on electronic or
magnetic media), accounts, surveys, plans, ¢nd specifications relating to the Mortgaged Property
and all security deposits and prepaid Rents. In'the'event Lender takes possession and control of
the Mortgaged Property, Lender may exclude Borcower and its representatives from the
Mortgaged Property. Borrower acknowledges and agrees that the exercise by Lender of any of
the rights conferred under this Section 3 shall not be corst: aed to make Lender a mortgagee-in-
possession of the Mortgaged Property so long as Lender h2s ot itself entered into actual
possession of the Land and Improvements.

(e)  If Lender enters the Mortgaged Property, Lender shail‘oeiiable to account only to
Borrower and only for those Rents actually received. Lender shall not be Jiable to Borrower,
anyone claiming under or through Borrower or anyone having an interest it the- Mortgaged
Property, by reason of any act or omission of Lender under this Section 3, and Baurrower hereby
releases and discharges Lender from any such liability to the fullest extent permittzo by law.

(H If the Rents are not sufficient to meet the costs of taking control of and managing
the Mortgaged Property and collecting the Rents, any funds expended by Lender for such
purposes shall become an additional part of the Indebtedness as provided in Section 12.

()  Any entering upon and taking of control of the Mortgaged Property by Lender or
the receiver, as the case may be, and any application of Rents as provided in this Instrument shall
not cure or waive any Event of Default or invalidate any other right or remedy of Lender under
applicable law or provided for in this Instrument.
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4. ASSIGNMENT OF LEASES; LEASES AFFECTING THE MORTGAGED
PROPERTY.

(a)  As part of the consideration for the Indebtedness, Borrower absolutely and
unconditionally assigns and transfers to Lender all of Borrower's right, title and interest in, to and
under the Leases, including Borrower's right, power and authority to modify the terms of any
such Lease, or extend or terminate any such Lease. Tt is the intention of Borrower to establish a
present, absolute and irrevocable transfer and assignment to Lender of all of Borrower’s right,
title and interest in, to and under the Leases. Borrower and Lender intend this assignment of the
Leases to be iinniediately effective and to constitute an absolute present assignment and not an
assignment for adZitional security only. For purposes of giving effect to this absolute assignment
of the Leases, and fo- no.other purpose, the Leases shall not be deemed to be a part of the
“Mortgaged Property” as itat term is defined in Section 1(s). However, if this present, absolute
and unconditional assigrinient of the Leases is not enforceable by its terms under the laws of the
Property Jurisdiction, then the-Leases shall be included as a part of the Mortgaged Property and it
is the intention of the Borrower the{ 1mthis circumstance this Instrument create and perfect a lien
on the Leases in favor of Lender, wiiielr lien shall be effective as of the date of this Instrument.

(b)  Until Lender gives notice to Sorrower of Lender's exercise of its rights under this ‘
Section 4, Borrower shall have all rights, power and authority granted to Borrower under any
Lease (except as otherwise limited by this Sectior o any other provision of this Instrument),
including the right, power and authority to modify theierms of any Lease or extend or terminate
any Lease. Upon the occurrence of an Event of Default, th¢ permission given to Borrower
pursuant to the preceding sentence to exercise all rights, power and authority under Leases shall
automatically terminate. Borrower shall comply with and obs:rve Rorrower's obligations under
all Leases, including Borrower's obligations pertaining to the maipicnance and disposition of
tenant security deposits.

(c)  Borrower acknowledges and agrees that the exercise by Lender,-«ither directly or
by a receiver, of any of the rights conferred under this Section 4 shall not be construed to make
Lender a mortgagee-in-possession of the Mortgaged Property so long as Lender nas not itself
entered into actual possession of the Land and the Improvements. The acceptance by Lender of
the assignment of the Leases pursuant to Section 4(a) shall not at any time or in any event
obligate Lender to take any action under this Instrument or to expend any money or to incur any
expenses. Lender shall not be liable in any way for any injury or damage to person or property
sustained by any person or persons, firm or corporation in or about the Mortgaged Property.
Prior to Lender's actual entry into and taking possession of the Mortgaged Property, Lender shall
not (i) be obligated to perform any of the terms, covenants and conditions contained in any Lease
(or otherwise have any obligation with respect to any Lease); (ii) be obligated to appear in or
defend any action or proceeding relating to the Lease ot the Mortgaged Property; or (iii) be
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responsible for the operation, control, care, management or repair of the Mortgaged Property or
any portion of the Mortgaged Property. The execution of this Instrument by Borrower shail
constitute conclusive evidence that all responsibility for the operation, control, care, management
and repair of the Mortgaged Property is and shall be that of Borrower, prior to such actual entry
and taking of possession. .

(d)  Upon delivery of notice by Lender to Borrower of Lender's exercise of Lender's
rights under this Section 4 at any time after the occurrence of an Event of Default, and without
the necessity.of Lender entering upon and taking and maintaining control of the Mortgaged
Property diresty, by a receiver, or by any other manner or procecding permitted by the laws of
the Property Jurisdiction, Lender immediately shall have all rights, powers and authority granted
to Borrower unde: at.y Lease, including the right, power and authority to modify the terms of any
such Lease, or extend cr.terminate any such Lease.

(¢)  Borrower shall promptly upon Lender's request, deliver to Lender an executed
copy of each residential Lease-tn<n in effect. All Leases for residential dwelling units shall be on
forms approved by Lender, shall b for initial terms of at least six months and not more than two
years, and shall not include options i purchase.

(f) Borrower shall not lease any portion of the Mortgaged Property for non-residential
use except with the prior written consent of Lende: and Lender's prior written approval of the
Lease agreement. Borrower shall not modify the terns of, or extend or terminate, any Lease for
non-residential use (including any Lease in existence on-the date of this Instrument) without the
prior written consent of Lender. Borrower shall, withoui request by Lender, deliver an executed
copy of each non-residential Lease to Lender promptly afte: such Lease is signed. All non-
residential Leases, including renewals or extensions of existing Leases, shall specifically provide
that (1) such Leases are subordinate to the lien of this Instrument, /7) the tenant shall attorn to
Lender and any purchaser at a foreclosure sale, such attornment to be seif-executing and effective
upon acquisition of title to the Mortgaged Property by any purchaser at'a fsreclosure sale or by
Lender in any manner; (3) the tenant agrees to execute such further evidences of attornment as
Lender or any purchaser at a foreclosure sale may from time to time request; {4) bz Lease shall
not be terminated by foreclosure or any other transfer of the Mortgaged Property; {3 after a
foreclosure sale of the Mortgaged Property, Lender or any other purchaser at such foreclosure
sale may, at Lender's or such purchaser's option, accept or terminate such Lease; and (&) the
tenant shall, upon receipt after the occurrence of an Event of Default of a written request from
Lender, pay all Rents payable under the Lease to Lender.

(g)  Borrower shall not receive or accept Rent under any Lease (whether residential or
non-residential) for more than two months in advance.
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5 PAYMENT OF INDEBTEDNESS; PERFORMANCE UNDER LOAN
DOCUMENTS; PREPAYMENT PREMIUM. Borrower shall pay the Indebtedness when due
in accordance with the terms of the Note and the other Loan Documents and shall perform,
observe and comply with all other provisions of the Note and the other Loan Documents.
Borrower shall pay a prepayment premium in connection with certain prepayments of the
Indebtedness, including a payment made after Lender's exercise of any right of acceleration of the
Indebtedness, as provided in the Note.

6. EXCULPATION. Borrower’s personal liability for payment of the Indebtedness
and for perforinance of the other obligations to be performed by it under this Instrument is
limited in the nvanner, and to the extent, provided in the Note.

7. DEPOSITS FOR TAXES, INSURANCE AND OTHER CHARGES.

(a) Borrower shal) deposit with Lender on the day monthly installments of principal
or interest, or both, are due unide: the Note (or on another day designated in writing by Lender),
until the Indebtedness is paid in full, a1 additional amount sufficient to accumulate with Lender
the entire sum required to pay, when du¢ (1) any water and sewer charges which, if not paid, may
result in a lien on all or any part of the Nlotgaged Property, (2) the premiums for fire and other
hazard insurance, rent loss insurance and such other insurance as Lender may require under
Section 19, (3) Taxes, and (4) amounts for othzr charges and expenses which Lender at any time
reasonably deems necessary to protect the Mortgzged Property, to prevent the imposition of liens
on the Mortgaged Property, or otherwise to protect Lencer's interests, all as reasonably estimated
from time to time by Lender, plus one-sixth of such estiiparz. The amounts deposited under the
preceding sentence are collectively referred to in this Instrument as the "Imposition Deposits".
The obligations of Borrower for which the Imposition Deposits arerequired are collectively
referred to in this Instrument as "Impositions". The amount of thie imposition Deposits shall be
sufficient to enable Lender to pay each Imposition before the last date »pon which such payment
may be made without any penalty or interest charge being added. Lender shall maintain records
indicating how much of the monthly Imposition Deposits and how much of th¢ aggregate
Imposition Deposits held by Lender are held for the purpose of paying Taxes, insiance
premiums and each other obligation of Borrower for which Imposition Deposits are required.
Any waiver by Lender of the requirement that Borrower remit Imposition Deposits o Jeender
may be revoked by Lender, in Lender's discretion, at any time upon notice to Borrower.

(b)  Imposition Deposits shall be held in an institution (which may be Lender, if
Lender is such an institution) whose deposits or accounts are insured or guaranteed by a federal
agency. Lender shall not be obligated to open additional accounts or deposit Imposition Deposits
in additional institutions when the amount of the Imposition Deposits exceeds the maximum
amount of the federal deposit insurance or guaranty. Lender shall apply the Imposition Deposits
to pay Impositions so long as no Event of Default has occurred and 1s continuing. Unless
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applicable law requires, Lender shall not be required to pay Borrower any interest, earnings or
profits on the Imposition Deposits. Borrower hereby pledges and grants to Lender a security
interest in the Imposition Deposits as additional security for all of Borrower's obligations under
this Instrument and the other Loan Documents. Any amounts deposited with Lender under this
Section 7 shall not be trust funds, nor shall they operate to reduce the Indebtedness, unless
applied by Lender for that purpose under Section 7(e).

(c)  If Lender receives a bill or invoice for an Imposition, Lender shall pay the
Imposition from the Imposition Deposits held by Lender. Lender shall have no obligation to pay
any Impositicr to the extent it exceeds Imposition Deposits then held by Lender. Lender may
pay an Impositisnjaccording to any bill, statement or estimate from the appropriate public office
or insurance comrany without inquiring into the accuracy of the bill, statement or estimate or
into the validity of the imposition.

(d)  If at any tiine the amount of the Imposition Deposits held by Lender for payment
of a specific Imposition excecds fhe amount reasonably deemed necessary by Lender plus one-
sixth of such estimate, the excess siali be credited against future installments of Imposition
Deposits. If at any time the amount o the Imposition Deposits held by Lender for payment of a
specific Imposition is less than the amount rrasonably estimated by Lender to be necessary plus
one-sixth of such estimate, Borrower shall fay to Lender the amount of the deficiency within 15
days after notice from Lender.

(¢)  If an Event of Default has occurred and = continuing, Lender may apply any
Imposition Deposits, in any amounts and in any order as'J.cnder determines, in Lender's
discretion, to pay any Impositions or as a credit against the'indebtedness. Upon payment in full of
the Indebtedness, Lender shall refund to Borrower any Imposi'ion Deposits held by Lender.

8. COLLATERAL AGREEMENTS. Borrower shall derosit with Lender such
amounts as may be required by any Collateral Agreement and shall perior all other obligations
of Borrower under each Collateral Agreement.

9. APPLICATION OF PAYMENTS. If at any time Lender receives, {rom
Borrower or otherwise, any amount applicable to the Indebtedness which is less than.ail amounts
due and payable at such time, then Lender may apply that payment to amounts then duc and
payable in any manner and in any order determined by Lender, in Lender's discretion. Neither
Lender's acceptance of an amount which is less than all amounts then due and payable nor
Lender's application of such payment in the manner authorized shall constitute or be deemed to
constitute either a waiver of the unpaid amounts or an accord and satisfaction. Notwithstanding
the application of any such amount to the Indebtedness, Borrower’s obligations under this
Instrument and the Note shall remain unchanged.
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10. COMPLIANCE WITH LAWS. Borrower shall comply with all laws,
ordinances, regulations and requirements of any Governmental Authority and all recorded lawful
covenants and agreements relating to or affecting the Mortgaged Property, including all laws,
ordinances, regulations, requirements and covenants pertaining to health and safety, construction
of improvements on the Mortgaged Property, fair housing, zoning and land use, and Leases.
Borrower also shall comply with all applicable laws that pertain to the maintenance and
disposition of tenant security deposits. Borrower shall at all times maintain records sufficient to
demonstrate compliance with the provisions of this Section 10. Borrower shall take appropriate
measures to prevent, and shall not engage in or knowingly permit, any illegal activities at the
Mortgaged Preperty that could endanger tenants or visitors, result in damage to the Mortgaged
Property, resuit ‘i forfeiture of the Mortgaged Property, or otherwise materially impair the lien
created by this Instruinent or Lender's interest in the Mortgaged Property. Borrower represents
and warrants to Lender that no portion of the Mortgaged Property has been or will be purchased
with the proceeds of anyilzgal activity.

11.  USE OF PROPEXTY. Unless required by applicable law, Borrower shall not (a)
except for any change in use approyed by Lender, allow changes in the use for which all or any
part of the Mortgaged Property is being vsed at the time this [nstrument was executed, (b)
convert any individual dwelling units orconmon areas to commercial use, (c) initiate or
acquiesce in a change in the zoning classification of the Mortgaged Property, or (d) establish any
condominium or cooperative regime with respiéct to the Mortgaged Property.

12,  PROTECTION OF LENDER'S SECURITY.

(a)  If Borrower fails to perform any of its obligations under this Instrument or any
other Loan Document, or if any action or proceeding is commenced which purports to affect the
Mortgaged Property, Lender's security or Lender's rights under thisystrument, including eminent
domain, insolvency, code enforcement, civil or criminal forfeiture, entoicement of Hazardous
Materials Laws, fraudulent conveyance or reorganizations or proceedinzs mvolving a bankrupt or
decedent, then Lender at Lender's option may make such appearances, disburse-such sums and
take such actions as Lender reasonably deems necessary to perform such obligations of Borrower
and to protect Lender's interest, including (1) payment of fees and out of pocket expenses of
attorneys, accountants, inspectors and consultants, (2) entry upon the Mortgaged Property to
make repairs or secure the Mortgaged Property, (3} procurement of the insurance required by
Section 19, and (4) payment of amounts which Borrower has failed to pay under Sections 15 and
17.

(b)  Any amounts disbursed by Lender under this Section 12, or under any other
provision of this Instrument that treats such disbursement as being made under this Section 12,
shall be added to, and become part of, the principal component of the Indebtedness, shall be
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immediately due and payable and shall bear interest from the date of disbursement until paid at
the "Default Rate", as defined in the Note.

(c)  Nothing in this Section 12 shall require Lender to incur any expense or take any
action.

13. INSPECTION. Lender, its agents, representatives, and designees may make or
cause to be made entries upon and inspections of the Mortgaged Property (including
environmental inspections and tests) during normal business hours, or at any other reasonable

time.

14. BOOKS AND RECORDS; FINANCIAL REPORTING.

(a)  Borrower shall keep and maintain at all times at the Mortgaged Property or the
management agent's offices, and upon Lender's request shall make available at the Mortgaged
Property, complete and accuraie vooks of account and records (including copies of supporting
bills and invoices) adequate to reflect zorrectly the operation of the Mortgaged Property, and
copies of all written contracts, Leases, and other instruments which affect the Mortgaged
Property. The books, records, contracts, I.czses and other instruments shall be subject to
examination and inspection at any reasonatle time by Lender.

(b} Borrower shall furnish to Lender all of the following:

(1) within 120 days after the end of cact: fiscal year of Borrower, a statement
of income and expenses for Borrower's oneration of the Mortgaged
Property for that fiscal year, a statemen of changes in financial position of
Borrower relating to the Mortgaged Property for that fiscal year and, when
requested by Lender, a balance sheet showing ali’assets and liabilities of
Borrower relating to the Mortgaged Property as of the end of that fiscal

year,

(2)  within 120 days after the end of each fiscal year of Borrower, and at any
other time upon Lender's request, a rent schedule for the Moitgaged
Property showing the name of each tenant, and for each tenant, the space
occupied, the lease expiration date, the rent payable for the current month,
the date through which rent has been paid, and any related information
requested by Lender;

(3) within 120 days after the end of each fiscal year of Borrower, and at any
other time upon Lender's request, an accounting of all security deposits
held pursuant to all Leases, including the name of the institution (if any)
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and the names and identification numbers of the accounts (if any) in which
such security deposits are held and the name of the person to contact at
such financial institution, along with any authority or release necessary for
Lender to access information regarding such accounts;

(4y  within 120 days after the end of each fiscal year of Borrower, and at any
other time upon Lender's request, a statement that identifies all owners of
any interest in Borrower and any Controlling Entity and the interest held
by each, if Borrower or a Controlling Entity is a corporation, all officers
and directors of Borrower and the Controlling Entity, and if Borrower or a
Controlling Entity is a limited liability company, all managers who are not
members;

(5)  upar Lender's request, quarterly income and expense statements for the
Mortgaged Property,

(6)  upon Lender’s request at any time when an Event of Default has occurred
and is contining, monthly income and expense statements for the
Mortgaged Prope:ty:

(7)  upon Lender's request, a moathly property management report for the
Mortgaged Property, showiag the number of inquiries made and rental
applications received from tei:azits or prospective tenants and deposits
received from tenants and any othérinformation requested by Lender; and

(8)  upon Lender's request, a balance sheet, ( statement of income and
expenses for Borrower and a statement of Cranges in financial position of
Borrower for Borrower's most recent fiscal year.

(c)  Each of the statements, schedules and reports required by Scetizn 14(b) shall be
certificd to be complete and accurate by an individual having authority to bind Borrower, and
shall be in such form and contain such detail as Lender may reasonably require. ‘[.ender also may
require that any statements, schedules or reports be audited at Borrower's expense by independent
certified public accountants acceptable to Lender. :

(d)  If Borrower fails to provide in a timely manner the statements, schedules and
reports required by Section 14(b), Lender shall have the right to have Borrower's books and
records audited, at Borrower’s expense, by independent certified public accountants selected by
Lender in order to obtain such statements, schedules and reports, and all related costs and
expenses of Lender shall become immediately due and payable and shall become an additional
part of the Indebtedness as provided in Section 12.
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(¢}  Ifan Event of Default has occurred and is continuing, Borrower shall deliver to
Lender upon written demand all books and records relating to the Mortgaged Property or its

operation.

(f)  Borrower authorizes Lender to obtain a credit report on Borrower at any time.

15. TAXES; OPERATING EXPENSES,

(a)” "~ Subject to the provisions of Section 15(c) and Section 15(d), Borrower shall pay,
or cause to bé paid, all Taxes when due and before the addition of any interest, fine, penalty or
cost for nonpayment.

(b)  Subject t5 the provisions of Section 15(c), Borrower shall pay the expenses of
operating, managing, maintairing and repairing the Mortgaged Property (including insurance
premiums, utilities, repairs and replacements) before the last date upon which each such payment
may be made without any penalty Or interest charge being added.

(c) As long as no Event of Defurit exists and Borrower has timely delivered to
Lender any bills or premium nofices that it has received, Borrower shall not be obligated to pay
Taxes, insurance premiums or any other indivdual Imposition to the extent that sufficient
Imposition Deposits are held by Lender for the piurose of paying that specific Imposition. If an
Event of Default exists, Lender may exercise any righis ender may have with respect to
Imposition Deposits without regard to whether Impositions are then due and payable. Lender
shall have no liability to Borrower for failing to pay any Inipositions to the extent that any Event
of Default has occurred and is continuing, insufficient Imposi‘ion Deposits are held by Lender at
the time an Imposition becomes due and payable or Borrower has iailed to provide Lender with
bills and premium notices as provided above. ‘

(d) Borrower, at its own expense, may contest by appropriate iegrlproceedings,
conducted diligently and in good faith, the amount or validity of any Impositian other than
insurance premiums, if (1) Borrower notifies Lender of the commencement or expected
commencement of such proceedings, (2) the Mortgaged Property is not in danger oi heing sold or
forfeited, (3) Borrower deposits with Lender reserves sufficient to pay the contested Inzposition,
if requested by Lender, and (4) Borrower furnishes whatever additional security is required in the
proceedings or is reasonably requested by Lender, which may include the delivery to Lender of
the reserves established by Borrower to pay the contested Imposition.

(e) Borrower shall promptly deliver to Lender a copy of all notices of, and invoices
for, Impositions, and if Borrower pays any Imposition directly, Borrower shall promptly furnish
to Lender receipts evidencing such payments.
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16. LIENS; ENCUMBRANCES. Borrower acknowledges that, to the extent
provided in Section 21, the grant, creation or existence of any mortgage, deed of trust, deed to
secure debt, security interest or other lien or encumbrance (a "Lien") on the Mortgaged Propetty
{other than the lien of this Instrument) or on certain ownership interests in Borrower, whether
voluntary, involuntary or by operation of law, and whether or not such Lien has priority over the
lien of this Instrument, is a "Transfer" which constitutes an Event of Default and subjects
Borrower to personal liability under the Note.

17. 7 “?RESERVATION, MANAGEMENT AND MAINTENANCE OF
MORTGAGED FROPERTY. Borrower (a) shall not commit waste or permit impairment or
deterioration of thz Mortgaged Property, (b) shall not abandon the Mortgaged Property, (c) shall
restore or repair pron:piy, in a good and workmanlike manner, any damaged part of the
Mortgaged Property to thé equivalent of its original condition, or such other condition as Lender
may approve in writing, wnether or not insurance proceeds or condemnation awards are available
{0 cover any costs of such restezation or repair, (d) shall keep the Mortgaged Property in good
repair, including the replacement of Personalty and Fixtures with items of equal or better
function and quality, (e) shall provide fo1 professional management of the Mortgaged Property by
a residential rental property manager satisfactory to Lender under a contract approved by Lender
in writing, and (f) shall give notice to Lende: of and, unless otherwise directed in writing by
Lender, shall appear in and defend any action or proceeding purporting to affect the Mortgaged
Property, Lender's security or Lender's rights under this Instrument. Borrower shall not (and
shall not permit any tenant or other person to) remove, demolish or alter the Mortgaged Property
or any part of the Mortgaged Property except in connection with the replacement of tangible
Personalty.

18. ENVIRONMENTAL HAZARDS,

(a)  Except for matters covered by a written program of operaticias and maintenance
approved in writing by Lender (an "O&M Program") or matters described in Section 18(b),
Borrower shall not cause or permit any of the following:

H the presence, use, generation, release, treatment, processing, storage
(including storage in above ground and underground storage tanxs),
handling, or disposal of any Hazardous Materials on or under the
Mortgaged Property or any other property of Borrower that is adjacent to
the Mortgaged Property,

(2)  the transportation of any Hazardous Materials to, from, or across the
Mortgaged Property,
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(3)  any occurrence or condition on the Mortgaged Property or any other
property of Borrower that is adjacent to the Mortgaged Property, which
occurrence or condition is or may be in violation of Hazardous Materials

Laws; or

(4)  any violation of or noncompliance with the terms of any Environmental
Permit with respect to the Mortgaged Property or any property of
Borrower that is adjacent to the Mortgaged Property.

The matters d=scribed in clauses (1) through (4) above are referred to collectively in this
Section 18 as “Prohibited Activities or Conditions".

(b)  Prohibitzd Activities and Conditions shall not include the safe and lawful use and
storage of quantities of (¥) pre-packaged supplies, cleaning materials and petroleum products
customarily used in the operatinn and maintenance of comparable multifamily properties, (2)
cleaning materials, personal grsoining items and other items sold in pre-packaged containers for
consumer use and used by tenants znd pecupants of residential dwelling units in the Mortgaged
Property; and (3) petroleum products rsed in the operation and maintenance of motor vehicles
from time to time located on the Mortgazed Property’s parking areas, so long as all of the
foregoing are used, stored, handled, transported and disposed of in compliance with Hazardous
Materials Laws.

(c)  Borrower shall take all commercially reasonable actions (including the inclusion
of appropriate provisions in any Leases executed after the date of this Instrument) to prevent its
employees, agents, and contractors, and all tenants and othZi occupants from causing or
permitting any Prohibited Activities or Conditions. Borrower shall not lease or allow the
sublease or use of all or any portion of the Mortgaged Property tc2a1y tenant or subtenant for
nonresidential use by any user that, in the ordinary course of its busiress, would cause or permit
any Prohibited Activity or Condition.

(d)  If an O&M Program has been established with respect to Hazardous Materials,
Borrower shall comply in a timely manner with, and cause all employees, agents, in4 contractors
of Borrower and any other persons present on the Mortgaged Property to comply with the O&M
Program. All costs of performance of Borrower's obligations under any O&M Prograns-shall be
paid by Borrower, and Lender's out-of-pocket costs incurred in connection with the monitoring
and review of the Q&M Program and Borrower's performance shall be paid by Borrower upon
demand by Lender. Any such out-of-pocket costs of Lender which Borrower fails to pay
promptly shall become an additional part of the Indebtedness as provided in Section 12.

(e) Borrower represents and warrants to Lender that, except as previously disclosed
by Borrower to Lender in writing:

PAGE 19




UNOFFICIAL COPY



UNOFFICIAL CQRY

(1) Borrower has not at any time engaged in, caused or permitted any
Prohibited Activities or Conditions;

(2)  to the best of Borrower's knowledge after reasonable and diligent inquiry,
no Prohibited Activities or Conditions exist or have existed;

(3)  except to the extent previously disclosed by Borrower to Lender in writing,
the Mortgaged Property does not now contain any underground storage
tanks, and, to the best of Borrower’s knowledge after reasonable and
diligent inquiry, the Mortgaged Property has not contained any
underground storage tanks in the past. If there is an underground storage
tank located on the Property which has been previously disclosed by
Boirower to Lender in writing, that tank complies with all requirements of
Hazardons Materials Laws;

(4)  Borrower has complied with all Hazardous Materials Laws, including all
requirements for notification regarding releases of Hazardous Materials.
Without limiting tiie generality of the foregoing, Borrower has obtained all
Environmental Permii's required for the operation of the Mortgaged
Property in accordance vith Hazardous Materials Laws now in effect and
alt such Environmental Perinits are in full force and effect;

(5) no event has occurred with respect 't the Mortgaged Property that
constitutes, or with the passing of tin:¢ or the giving of notice would
constitute, noncompliance with the terms of any Environmental Permit;

(6) there are no actions, suits, claims or proceedings wending or, to the best of
Borrower’s knowledge after reasonable and diligent inquiry, threatened
that involve the Mortgaged Property and allege, arisc ovt-of, or relate to
any Prohibited Activity or Condition; and

(7}  Borrower has not received any complaint, order, notice of vio.atien or
other communication from any Governmental Authority with regard to air
emissions, water discharges, noise emissions or Hazardous Materials, or
any other environmental, health or safety matters affecting the Mortgaged
Property or any other property of Borrower that is adjacent to the
Mortgaged Propetty.

PAGE 20




UNOFFICIAL COPY



UNOFFICIALC€OPY

The representations and warranties in this Section 18 shall be continuing representations and
warranties that shall be deemed to be made by Borrower throughout the term of the loan
evidenced by the Note, until the Indebtedness has been paid in full.

(H Borrower shall promptly notify Lender in writing upon the occurrence of any of
the following events:

(1)  Borrower's discovery of any Prohibited Activity or Condition;

\2)  Borrower’s receipt of or knowledge of any complaint, order, notice of
violation or other communication from any Governmental Authority or
other person with regard to present or future alleged Prohibited Activities
or.Conditions or any other environmental, health or safety matters
affecting the Mortgaged Property or any other property of Borrower that is
adjacent to the Mortgaged Property; and

(3)  any representation or warranty in this Section 18 becomes untrue after the
date of this Agrcement.

Any such notice given by Borrower shall ro. relieve Borrower of, or result in a waiver of, any
obligation under this Instrument, the Note, or zny other Loan Document.

(2)  Borrower shall pay promptly the costs afany environmental inspections, tests or
audits ("Environmental Inspections") required by Lender in connection with any foreclosure or
deed in lieu of foreclosure, or as a condition of Lender’s cotisent to any Transfer under
Section 21, or required by Lender following a reasonable detel miration by Lender that Prohibited
Activities or Conditions may exist. Any such costs incurred by Lezer (including the fees and
out-of-pocket costs of attorneys and technical consultants whether incurzed in connection with
any judicial or administrative process or otherwise) which Borrower fails t= pay promptly shall
become an additional part of the Indebtedness as provided in Section 12. he results of all
Environmental Inspections made by Lender shall at all times remain the property of Lender and
Lender shall have no obligation to disclose or otherwise make available to Borrow<r-or any other
party such results or any other information obtained by Lender in connection with 1ts
Environmental Inspections. Lender hereby reserves the right, and Borrower hereby expressly
authorizes Lender, to make available to any party, including any prospective bidder at a
foreclosure sale of the Mortgaged Property, the results of any Environmental Inspections made
by Lender with respect to the Mortgaged Property. Borrower consents to Lender notifying any
party (either as part of a notice of sale or otherwise) of the results of any of Lender's
Environmental Inspections. Borrower acknowledges that Lender cannot control or otherwise
assure the truthfulness or accuracy of the results of any of its Environmental Inspections and that
the release of such results to prospective bidders at a foreclosure sale of the Mortgaged Property
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may have a material and adverse effect upon the amount which a party may bid at such sale.
Borrower agrees that Lender shall have no liability whatsoever as a result of delivering the results
of any of its Environmental Inspections to any third party, and Borrower hereby releases and
forever discharges Lender from any and all claims, damages, or causes of action, arising out of,
connected with or incidental to the results of, the delivery of any of Lender's Environmental
Inspections.

(h)  Ifany investigation, site monitoring, containment, clean-up, restoration or other
remedial worl ("Remedial Work") is necessary to comply with any Hazardous Materials Law or
order of any Governmental Authority that has or acquires jurisdiction over the Mortgaged
Property or the s, operation or improvement of the Mortgaged Property under any Hazardous
Materials Law, Bocrower shall, by the earlier of (1) the applicable deadline required by
Hazardous Materials Tavz.or (2) 30 days after notice from Lender demanding such action, begin
performing the Remedia! Work, and thereafter diligently prosecute it to completion, and shall in
any event complete the work by-the time required by applicable Hazardous Materials Law. If
Borrower fails to begin on a tisiely basis or diligently prosecute any required Remedial Work,
Lender may, at its option, cause the Remedial Work to be completed, in which case Borrower
shall reimburse Lender on demand forthz cost of doing so. Any reimbursement due from
Borrower to Lender shall become part of the Indebtedness as provided in Section 12.

(1) Borrower shall cooperate with any inquiry by any Governmental Authority and
shall comply with any governmental or judicial orde. which arises from any alleged Prohibited
Activity or Condition.

() Borrower shall indemnify, hold harmless and defend (i) Lender, (ii) any prior
owner or holder of the Note, (iii) the Loan Servicer, (iv) any pifor Loan Servicer, (v} the officers,
directors, shareholders, partners, employees and trustees of any of tn¢ foregoing, and (vi) the
heirs, legal representatives, successors and assigns of each of the forcgeing (collectively, the
"Indemnitees") from and against all proceedings, claims, damages, penaltcs and costs (whether
initiated or sought by Governmental Authorities or private parties), including foes and out of
pocket expenses of attorneys and expert witnesses, investigatory fees, and remediation costs,
whether incurred in connection with any judicial or administrative process or otheiwise, arising
directly or indirectly from any of the following:

(1)  any breach of any representation or warranty of Borrower in this
Section 18;

(2)  any failure by Borrower to perform any of its obligations under this
Section 18;

(3)  the existence or alleged existence of any Prohibited Activity or Condition;
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(4)  the presence or alleged presence of Hazardous Materials on or under the
Mortgaged Property or any property of Borrower that is adjacent to the
Mortgaged Property; and

(5)  the actual or alleged violation of any Hazardous Materials Law.

(k)  Counsel selected by Borrower to defend Indemnitees shall be subject to the
approval of those Indemnitees. However, any Indemnitee may elect to defend any claim or legal
or administiative proceeding at the Borrower’s expense.

(D Boriowver shall not, without the prior written consent of those Indemnitees who
are named as parties ‘o4 claim or legal or administrative proceeding (a "Claim"), settle or
compromise the Claim 1f i settlement (1) results in the entry of any judgment that does not
include as an unconditionai term the delivery by the claimant or plaintiff to Lender of a written
release of those Indemnitees, s2tisiactory in form and substance to Lender; or (2) may materially
and adversely affect Lender, as determined by Lender in its discretion.

(m) Borrower’s obligation to ‘ndemnify the Indemnitees shall not be limited or
impaired by any of the following, or by any failure of Borrower or any guarantor to receive notice
of or consideration for any of the following:

(1)  any amendment or modificaticn0f any Loan Document;
(2)  any extensions of time for performar.ce reguired by any Loan Document;

(3)  any provision in any of the Loan Documents fimiting Lender’s recourse to
property securing the Indebtedness, or limiting th< personal liability of
Borrower or any other party for payment of all or any-part of the
Indebtedness;

(4)  the accuracy or inaccuracy of any representations and warranties made by
Borrower under this Instrument or any other Loan Document;

(5)  the release of Borrower or any other person, by Lender or by operation of
law, from performance of any obligation under any Loan Document;

(6)  the release or substitution in whole or in part of any security for the
Indebtedness; and
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(7)  Lender’s failure to properly perfect any lien or security interest given as
security for the Indebtedness.

(n)  Borrower shall, at its own cost and expense, do all of the following:

(1) pay or satisfy any judgment or decree that may be entered against any
Indemnitee or Indemnitees in any legal or administrative proceeding
incident to any matters against which Indemnitees are entitled to be
indemnified under this Section 18;

(7)) reimburse Indemnitees for any expenses paid or incurred in connection
with any matters against which Indemnitees are entitled to be indemnified
todder this Section 18; and

(3)  reimburs2 Indemnitees for any and all expenses, including fees and out of
pocket expénses of attorneys and expert witnesses, paid or incurred in
comnection with the enforcement by Indemnitees of their rights under this
Section 18, or i/ onitoring and participating in any legal or
administrative procesding.

(0)  Inany circumstances in which tlie indemnity under this Section 18 applies, Lender
may employ its own legal counsel and consultants to prosecutc, defend or negotiate any claim or
legal or administrative proceeding and Lender, with the prior written consent of Borrower (which
shall not be unreasonably withheld, delayed or conditionéd) may settle or compromise any action
or legal or administrative proceeding. Borrower shall reimburse Iender upon demand for all
costs and expenses incurred by Lender, including all costs of scttlements entered into in good
faith, and the fees and out of pocket expenses of such attorneys and consultants.

(p)  The provisions of this Section 18 shall be in addition to anyand all other
obligations and liabilities that Borrower may have under applicable law or undsr other Loan
Documents, and each Indemnitee shall be entitled to indemnification under this Sesiion 18
without regard to whether Lender or that Indemnitee has exercised any rights against ihe
Mortgaged Property or any other security, pursued any rights against any guarantor, ¢t pursued
any other rights available under the Loan Documents or applicable law. If Borrower consists of
more than one person or entity, the obligation of those persons or entities to indemnify the
Indemnitees under this Section 18 shall be joint and several. The obligation of Borrower to
indemnify the Indemnitees under this Section 18 shall survive any repayment or discharge of the
Indebtedness, any foreclosure proceeding, any foreclosure sale, any delivery of any deed in lieu
of foreclosure, and any release of record of the lien of this Instrument.

19. PROPERTY AND LIABILITY INSURANCE.
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(a)  Borrower shall keep the Improvements insured at all times against such hazards as
Lender may from time to time require, which insurance shall include but not be limited to
coverage against loss by fire and allied perils, general boiler and machinery coverage, and
business income coverage. Lender’s insurance requirements may change from time to time
throughout the term of the Indebtedness. If Lender so requires, such insurance shall also include
sinkhole insurance, mine subsidence insurance, earthquake insurance, and, if the Mortgaged
Property does not conform to applicable zoning or land use laws, building ordinance or law
coverage. If any of the Improvements is located in an area identified by the Federal Emergency
Management Agency (or any successor to that agency) as an area having special flood hazards,
and if flood insuiance is available in that area, Borrower shall insure such Improvements against
loss by flood.

(b)  All premiutys on insurance policies required under Section 19(a) shall be paid in
the manner provided in Section-7, unless Lender has designated in writing another method of
payment. All such policies shaiiaiso be in a form approved by Lender. All policies of property
damage insurance shall include a non-¢ ontributing, non-reporting mortgage clause in favor of,
and in a form approved by, Lender. Lender shall have the right to hold the original policies or
duplicate original policies of all insurance rzquired by Section 19(a). Borrower shall promptly
deliver to Lender a copy of all renewal and ¢ther notices received by Borrower with respect to the
policies and all receipts for paid premiums. Af least 30 days prior to the expiration date of a
policy, Borrower shall deliver to Lender the original (or a duplicate original) of a renewal policy
in form satisfactory to Lender.

(c)  Borrower shall maintain at ail times comme=cial general liability insurance,
workers® compensation insurance and such other liability, errors aud omissions and fidelity
insurance coverages as Lender may from time to time require.

(d)  All insurance policies and renewals of insurance policies reguired by this

Section 19 shall be in such amounts and for such periods as Lender may trom time to time
require, and shall be issued by insurance companies satisfactory to Lender.

(¢}  Borrower shall comply with all insurance requirements and shall not’permit any
condition to exist on the Mortgaged Property that would invalidate any part of any insurance
coverage that this Instrument requires Borrower to maintain.

(£ In the event of loss, Borrower shall give immediate written notice to the insurance
carrier and to Lender. Borrower hereby authorizes and appoints Lender as attorney-in-fact for
Borrower to make proof of loss, to adjust and compromise any claims under policies of property
damage insurance, to appear in and prosecute any action arising from such property damage
insurance policies, to collect and receive the proceeds of property damage insurance, and to

PAGE 23




UNOFFICIAL COPY




UNOFFICIAL CORaYira1

deduct from such proceeds Lender's expenses incurred in the collection of such proceeds. This
power of attorney is coupled with an interest and therefore is irrevocable. However, nothing
contained in this Section 19 shalt require Lender to incur any expense or take any action. Lender
may, at Lender's option, (1) hold the balance of such proceeds to be used to reimburse Borrower
for the cost of restoring and repairing the Mortgaged Property to the equivalent of its original
condition or to a condition approved by Lender (the "Restoration"), or (2) apply the balance of
such proceeds to the payment of the Indebtedness, whether or not then due. To the extent Lender
determines to apply insurance proceeds to Restoration, Lender shall do so in accordance with

Lender's then-current policies relating to the restoration of casualty damage on similar
multifamily pronerties.

(g)  Lende: shall not exercise its option to apply insurance proceeds to the payment of
the Indebtedness if all ¢fthe following conditions are met: (1) no Event of Default (or any event
which, with the giving of natice or the passage of time, or both, would constitute an Event of
Default) has occurred and 1s continuing; (2) Lender determines, in its discretion, that there will
be sufficient funds to complete-ihe Restoration; (3) Lender determines, in its discretion, that the
rental income from the Mortgaged Property after completion of the Restoration will be sufficient
to meet all operating costs and other expenses, Imposition Deposits, deposits to reserves and loan
repayment obligations relating to the Mc rtgaged Property; and (4) Lender determines, in its
discretion, that the Restoration will be conipleted before the earlier of (A) one year before the
maturity date of the Note or (B) one year after (he cate of the loss or casualty.

(h)  If the Mortgaged Property is sold at a foteclosure sale or Lender acquires title to
the Mortgaged Property, Lender shall automatically suceésd to all rights of Borrower in and to
any insurance policies and uneamed insurance premiums-2:id 1n and to the proceeds resulting
from any damage to the Mortgaged Property prior to such sale'or acquisition.

20. CONDEMNATION.

(a)  Borrower shall promptly notify Lender of any action or proceeding relating to any
condemnation or other taking, or conveyance in lieu thereof, of all or any par: of the Mortgaged
Property, whether direct or indirect (a "Condemnation"). Borrower shall appear i1.and
prosecute or defend any action or proceeding relating to any Condemnation unless ctherwise
directed by Lender in writing. Borrower authorizes and appoints Lender as attorney-in-fact for
Borrower to commence, appear in and prosecute, in Lender's or Borrower's name, any action or
proceeding relating to any Condemnation and to settle or compromise any claim in connection
with any Condemnation. This power of attorney is coupled with an interest and therefore 15
irrevocable. However, nothing contained in this Section 20 shall require Lender to incur any
expense or take any action. Borrower hereby transfers and assigns to Lender all right, title and

interest of Borrower in and to any award or payment with respect to (i) any Condemnation, or
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any conveyance in lieu of Condemnation, and (ii) any damage to the Mortgaged Property caused
by governmental action that does not result in a Condemnation.

(b)  Lender may apply such awards or proceeds, after the deduction of Lender's
expenses incurred in the collection of such amounts, at Lender's option, to the restoration or
repair of the Mortgaged Property or to the payment of the Indebtedness, with the balance, if any,
to Borrower. Unless Lender otherwise agrees in writing, any application of any awards or
proceeds to the Indebtedness shall not extend or postpone the due date of any monthly
installments referred to in the Note, Section 7 of this Instrument or any Collateral Agreement, or
change the anwonnt of such installments. Borrower agrees to exccute such further evidence of
assignment of ariy awards or proceeds as Lender may require.

21.  TRAISFERS OF THE MORTGAGED PROPERTY OR INTERESTS IN
BORROWER. [RIGHT TO UNLIMITED TRANSFERS -- WITH LENDER

APPROVALY.

(@)  The occurrence of aiy of the following events shall constitute an Event of Default
under this Instrument:

(1)  aTransfer of all or any part of the Mortgaged Property or any interest in
the Mortgaged Property;

(2)  if Borrower is a limited partncrsiip, a Transfer of (A) any general
partnership interest, or (B) limitec rartnership interests in Borrower that
would cause the Initial Owners of Réirower to own less than 51% of all
limited partnership interests in Borrower;

(3)  if Borrower is a general partnership or a joint veriure, a Transfer of any
general partnership or joint venture interest in Berrower,

(4)  if Borrower is a limited liability company, a Transfer of { A)any
membership interest in Borrower which would cause the Iniual Owners to
own less than 51% of all the membership interests in Borrow®r, or (B) any
membership or other interest of a manager in Borrower;

(5)  if Borrower is a corporation, (A) the Transfer of any voting stock in
Borrower which would cause the Initial Owners to own less than 51% of
any class of voting stock in Borrower or (B) if the outstanding voting stock
in Borrower is held by 100 or more shareholders, one or more transfers by
a single transferor within a 12-month period affecting an aggregate of 5%
or more of that stock;
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(6)  if Borrower is a trust, (A) a Transfer of any beneficial interest in Borrower
which would cause the Initial Owners to own less than 51% of all the
_ beneficial interests in Borrower, or (B) the termination or revocation of the
trust, or (C) the removal, appointment or substitution of a trustee of
Borrower; and

(7)  a Transfer of any interest in a Controlling Entity which, if such Controlling
Entity were Borrower, would result in an Event of Default under any of
Sections 21(a)(1) through (6) above.

Lender shall not betesuired to demonstrate any actual impairment of its security or any increased
risk of default in ordet: fo 2xercise any of its remedies with respect to an Event of Default under
this Section 21.

(b) The occurrence oi any of the following events shall not constitute an Event of
Default under this Instrument, notw/ thsianding any provision of Section 21(a) to the contrary:

(1) aTransfer to whicl Lznder has consented,;

(2)  aTransfer that occurs by devise, descent, or by operation of law upon the
death of a natural person;

(3)  the grant of a leasehold interest in-ar’individual dwelling unit for a term of
two years or less not containing an artion to purchase;

(4)  aTransfer of obsolete or worn out Personal(yor Fixtures that are
contemporaneously replaced by items of equai-or Yetter function and
quality, which are free of liens, encumbrances and sezurity interests other
than those created by the Loan Documents or consenied to by Lender;

(5)  the grant of an easement, if before the grant Lender deterniines that the
easement will not materially affect the operation or value of the Mortgaged
Property or Lender's interest in the Mortgaged Property, and Borsower
pays to Lender, upon demand, all costs and expenses incurred by Lender in
connection with reviewing Borrower's request; and

(6)  the creation of a mechanic's, materialman's, or judgment lien against the
Mortgaged Property which is released of record or otherwise remedied to
Lender's satisfaction within 30 days of the date of creation.
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(c)  Lender shall consent, without any adjustment to the rate at which the Indebtedness
secured by this Instrument bears interest or to any other economic terms of the Indebtedness, to a
Transfer that would otherwise violate this Section 21 if, prior to the Transfer, Borrower has
satisfied each of the following requirements:

(1)  the submission to Lender of all information required by Lender to make
the determination required by this Section 21(c);

(?)  the absence of any Event of Default;

) the transferee meets all of the eligibility, credit, management and other
standards (including but not limited to any standards with respect to
srevious relationships between Lender and the transferee and the
orgarization of the transferee) customarily applied by Lender at the time of
the propsced Transfer to the approval of borrowers in connection with the
originativt-or purchase of similar mortgages on multifamily properties;

(4)  the Mortgaged Froperty, at the time of the proposed Transfer, meets all
standards as to its physical condition that are customarily applied by
Lender at the time of tne proposed Transfer to the approval of properties in
connection with the origination or purchase of similar mortgages on
multifamily properties;

(5)  in the case of a Transfer of all or any part of the Mortgaged Property,
(A) the execution by the transferee ¢ian assumption agreement that is
acceptable to Lender and that, among other things, requires the transferee
to perform all obligations of Borrower set forth in the Note, this
Instrument and any other Loan Documents, and riay require that the
transferee comply with any provisions of this Instrurient or any other Loan
Document which previously may have been waived vy I.ender, and (B) if a
guaranty has been executed and delivered in connection. with-the Note, this
Instrument or any of the other Loan Documents, the transferce causes one
or more individuals or entities acceptable to Lender to execute and deliver
to Lender a guaranty in a form acceptable to Lender;

(6)  in the case of a Transfer of any interest in a Controlling Entity, ifa
guaranty has been executed and delivered in connection with the Note, this
Instrument or any of the other Loan Documents, the Borrower causes one
or more individuals or entities acceptable to Lender to execute and deliver
to Lender a guaranty in a form acceptable to Lender; and
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(7)  Lender's receipt of all of the following:
(A) areview fee in the amount of $3,000.00;

(B)  atransfer fee in an amount equal to 1% of the unpaid principal
balance of the Indebtedness immediately before the applicable
Transfer; and

(C)  the amount of Lender's out-of-pocket costs (including reasonable
attorneys' fees) incurred in reviewing the Transfer request.

22. EVINTS OF DEFAULT. The occurrence of any onc or more of the following
shall constitute an Everteaf Default under this Instrument:

(a)  any failure by Bsrrower o pay or deposit when due any amount required by the
Note, this Instrument or any oticr Loan Document,

(b)  any failure by Borrower t@ maintain the insurance coverage required by
Section 19;

(c)  any failure by Borrower o comg ly with the provisions of Section 33;

(dy  fraud or material misrepresentation ot ria‘erial omission by Borrower, any of its
officers, directors, trustees, general partners or managers ¢: any guarantor in connection with (A)
the application for or creation of the Indebtedness, (B) anyinancial statement, rent roll, or other
report or information provided to 1ender during the term of th¢ Inaebtedness, or (C) any request
for Lender's consent to any proposed action, including a request fordisbursement of funds under
any Collateral Agrecment;

(¢)  any Event of Default under Section 21;

(f) the commencement of a forfeiture action or proceeding, whether ¢iv1-or criminal,
which, in Lender's reasonable judgment, could result in a forfeiture of the Mortgaged Property or
otherwise materially impair the lien created by this Instrument or Lender's interest in the
Mortgaged Property,

(g)  any failure by Borrower to perform any of its obligations under this Instrument
(other than those specified in Sections 22(a) through (f)), as and when required, which continues
for a period of 30 days after notice of such failure by Lender to Borrower. However, no such
notice or grace period shall apply in the case of any such failure which could, in Lender's
judgment, absent immediate exercise by Lender of a right or remedy under this Instrument, result
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in harm to Lender, impairment of the Note or this Instrument or any other security given under
any other Loan Document;

(h)y  any failure by Borrower to perform any of its obligations as and when required
under any Loan Document other than this Instrument which continues beyond the applicable cure
period, if any, specified in that Loan Document;

(1) any exercise by the holder of any debt instrument secured by a mortgage, deed of
trust or deed to sccure debt on the Mortgaged Property of a right to declare all amounts due under
that debt instraznent immediately due and payable; and

() Borovser voluntarily files for bankruptcy protection under the United States
Bankruptcy Code or volyntarily becomes subject to any reorganization, receivership, insolvency
proceeding or other similar sroceeding pursuant to any other federal or state law affecting debtor
and creditor rights, or an iiivoluntary case is commenced against Borrower by any creditor (other
than Lender) of Borrower pursuari to the United States Bankruptcy Code or other federal or state
law affecting debtor and creditor rignts and is not dismissed or discharged within 60 days after

filing.

33. REMEDIES CUMULATIVE. Each right and remedy provided in this
[nstrument is distinct from all other rights or reinedies under this Instrument or any other Loan
Document or afforded by applicable law, and each shall be cumulative and may be exercised
concurrently, independently, or successively, in any oraer.

24. FORBEARANCE.

(@)  Lender may (but shall not be obligated to) agree wit Borrower, from time to
time, and without giving notice to, or obtaining the consent of, or having any effect upon the
obligations of, any guarantor or other third party obligor, to take any of ‘he following actions:
extend the time for payment of all or any part of the Indebtedness; reduce ihie p2yments due
under this Instrument, the Note, or any other Loan Document; release anyone lialle for the
payment of any amounts under this Instrument, the Note, or any other Loan Docurient; accept a
renewal of the Note; modify the terms and time of payment of the Indebtedness; joir in any
extension or subordination agreement; release any Mortgaged Property; take or release ainer or
additional security; modify the rate of interest or period of amortization of the Note or change the
amount of the monthly installments payable under the Note; and otherwise modify this
Instrument, the Note, or any other Loan Document.

(b)  Any forbearance by Lender in exercising any right or remedy under the Note, this
Instrument, or any other Loan Document or otherwise afforded by applicable law, shall not be a
waiver of or preclude the exercise of any right or remedy. The acceptance by Lender of payment
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of all or any part of the Indebtedness after the due date of such payment, or in an amount which is
less than the required payment, shall not be a waiver of Lender's right to require prompt payment
when due of all other payments on account of the Indebtedness or to exercise any remedies for
any failure to make prompt payment. Enforcement by Lender of any security for the Indebtedness
shall not constitute an election by Lender of remedies so as to preclude the exercise of any other
right available to Lender. Lender's receipt of any awards or proceeds under Sections 19 and 20
shall not operate to cure or waive any Event of Default.

5. TOAN CHARGES. If any applicable law limiting the amount of interest or other
charges permitied to be collected from Borrower is interpreted so that any charge provided for in
any Loan Docurrent, whether considered separately or together with other charges levied in
connection with anz cther Loan Document, violates that law, and Borrower is entitled to the
benefit of that law, that ctiarge is hereby reduced to the extent necessary to eliminate that
violation. The amounts, it #ny, previously paid to Lender in excess of the permitted amounts
shall be applied by Lender to reduce the principal of the Indebtedness. For the purpose of
determining whether any applicabie law limiting the amount of interest or other charges
permitted to be collected from Borrowe: has been violated, all Indebtedness which constitutes
interest, as well as all other charges levied in connection with the Indebtedness which constitute
interest, shail be deemed to be allocated <nd spread over the stated term of the Note. Unless
otherwise required by applicable law, such allocation and spreading shall be effected in such a
manner that the rate of interest so computed is tniform throughout the stated term of the Note.

26. WAIVER OF STATUTE OF LIMITATIONS. Borrower hereby waives the
right to assert any statute of limitations as a bar to the enfoiczment of the lien of this Instrument

or to any action brought to enforce any Loan Document.

27.  WAIVER OF MARSHALLING. Notwithstanding the existence of any other
security interests in the Mortgaged Property held by Lender or by any oflier party, Lender shall
have the right to determine the order in which any or all of the Mortgaged Fioperty shall be
subjected to the remedies provided in this Instrument, the Note, any other Loap-Document or
applicable law. Lender shall have the right to determine the order in which any.eq sl portions of
the Indebtedness are satisfied from the proceeds realized upon the exercise of such/remedies.
Borrower and any party who now or in the future acquires a security interest in the Mortgaged
Property and who has actual or constructive notice of this Instrument waives any and aii right to
require the marshalling of assets or to require that any of the Mortgaged Property be sold in the
inverse order of alienation or that any of the Mortgaged Property be sold in parcels or as an
entirety in connection with the exercise of any of the remedies permitied by applicable law or
provided in this Instrument.

28. FURTHER ASSURANCES. Borrower shall execute, acknowledge, and deliver,
at its sole cost and expense, all further acts, deeds, conveyances, assignments, estoppel
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certificates, financing statements, transfers and assurances as Lender may require from time to
time in order to better assure, grant, and convey to Lender the rights intended to be granted, now
or in the future, to Lender under this Instrument and the Loan Documents,

79,  ESTOPPEL CERTIFICATE. Within 10 days after a request from Lender,
Borrower shall deliver to Lender a written statement, signed and acknowledged by Borrower,
certifying to Lender or any person designated by Lender, as of the date of such statement, (i) that
the Loan Documents are unmodified and in full force and effect (or, if there have been
modifications; that the Loan Documents are in full force and effect as modified and setting forth
such modificatiens); (ii) the unpaid principal balance of the Note; (iii) the date to which interest
under the Note has been paid; (iv) that Borrower is not in default in paying the Indebtedness or in
performing or obs<rving any of the covenants or agreements contained in this Instrument or any
of the other Loan Docuin=nts (or, if the Borrower is in default, describing such default in
reasonable detail); (v) whet!ier or not there are then existing any setoffs or defenses known to
Borrower against the enforcemsnt of any right or remedy of Lender under the Loan Documents;
and (vi) any additional facts requzsted by Lender.

30. GOVERNING LAW;CDNSENT TO JURISDICTION AND VENUE.

(a)  This Instrument, and any Loaa Document which does not itself expressly identify
the law that is to apply to it, shall be governed iy tiie laws of the jurisdiction in which the Land is

located (the "Property Jurisdiction").

(b)  Borrower agrees that any controversy arising under or in relation to the Note, this
Instrument, or any other Loan Document shall be litigated-cxclusively in the Property
Jurisdiction. The state and federal courts and authorities with jurisdiction in the Property
Jurisdiction shall have exclusive jurisdiction over all controversies which shall arise under or in
relation to the Note, any security for the Indebtedness, or any other Loar Document. Borrower
irrevocably consents to service, jurisdiction, and venue of such courts for aiy such litigation and
waives any other venue to which it might be entitled by virtue of domicile, nabitval residence or
otherwise.

31. NOTICE.

(a)  Allnotices, demands and other communications ("notice") under or concerning
this Instrument shall be in writing. Each notice shall be addressed to the intended recipient at its
address set forth in this Instrument, and shall be deemed given on the earliest to occur of (1) the
date when the notice is received by the addressee; (2) the first Business Day after the notice is
delivered to a recognized overnight courier service, with arrangements made for payment of
charges for next Business Day delivery; or (3) the third Business Day after the notice is deposited
in the United States mail with postage prepaid, certified mail, return receipt requested. As used
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in this Section 31, the term "Business Day" means any day other than a Saturday, a Sunday or
any other day on which Lender is not open for business.

(b)  Any party to this Instrument may change the address to which notices intended for
it are to be directed by means of notice given to the other party in accordance with this
Section 31. Each party agrees that it will not refuse or reject delivery of any notice given in
accordance with this Section 31, that it will acknowledge, in writing, the receipt of any notice
upon request by the other party and that any notice rejected or refused by it shall be deemed for
purposes of thic Section 31 to have been received by the rejecting party on the date so refused or
rejected, as conclusively established by the records of the U.S. Postal Service or the courier

service,

(c)  Any ncticeunder the Note and any other Loan Document which does not specify
how notices are to be given shall be given in accordance with this Section 31.

32.  SALE OF NOTZ:;* CHANGE IN SERVICER. The Note or a partial interest in
the Note (together with this Instrumznt and the other Loan Documents) may be sold one or more
times without prior notice to Borrower,” 4. sale may result in a change of the Loan Servicer.
There also may be one or more changes ci theLoan Servicer unrelated to a sale of the Note. If
there is a change of the Loan Servicer, Borrower will be given notice of the change.

33.  SINGLE ASSET BORROWER. Urtil the Indebtedness is paid in full,
Borrower (a) shall not acquire any real o personal property other than the Mortgaged Property
and personal property related to the operation and mainteizice of the Mortgaged Property; (b)
shall not operate any business other than the management a1:d operation of the Mortgaged
Property; and (c) shall not maintain its assets in a way difficult ‘o scgregate and identify.

34, SUCCESSORS AND ASSIGNS BOUND. This Insturient shall bind, and the
rights granted by this Instrument shall inure to, the respective successors and assigns of Lender
and Borrower. However, a Transfer not permitted by Section 21 shall be ai Evant of Default.

35.  JOINT AND SEVERAL LIABILITY. If more than one person c: entity signs
this Instrument as Borrower, the obligations of such persons and entitics shall be joir.t and

several.
36. RELATIONSHIP OF PARTIES; NO THIRD PARTY BENEFICIARY.

(a)  The relationship between Lender and Borrower shall be solely that of creditor and
debtor, respectively, and nothing contained in this Instrument shall create any other relationship
between Lender and Borrower.
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(b)  No creditor of any party to this Instrument and no other person shall be a third
party beneficiary of this Instrument or any other Loan Document. Without limiting the generality
of the preceding sentence, (1) any arrangement (a "Servicing Arrangement") between the
Lender and any Loan Servicer for loss sharing or interim advancement of funds shall constitute a
contractual obligation of such Loan Servicer that is independent of the obligation of Borrower for
the payment of the Indebtedness, (2) Borrower shall not be a third party beneficiary of any
Servicing Arrangement, and (3) no payment by the Loan Servicer under any Servicing
Arrangement will reduce the amount of the Indebtedness.

37. © “AEVERABILITY; AMENDMENTS. The invalidity or unenforceability of any
provision of this Tnstrument shall not affect the validity or enforceability of any other provision,
and all other proyisisns shall remain in full force and effect. This Instrument contains the entire
agreement among the perties as to the rights granted and the obligations assumed in this
Instrument. This Instrurdent may not be amended or modified except by a writing signed by the
party against whom enforcement is sought; provided, however, that in the event of a Transfer,
any or some or all of the Modifizations to Instrument set forth in Exhibit B (if any) may be ,
modified or rendered void by Lencer at Lender’s option by notice to Borrower/transferee.

38. CONSTRUCTION. The coptions and headings of the sections of this Instrument
are for convenience only and shall be disregirded in construing this Instrument. Any reference in
this Instrument to an "Exhibit" or a "Section” shall, unless otherwise explicitly provided, be
construed as referring, respectively, to an Exhibit attiched to this Instrument or (o a Section of
this Instrument. All Exhibits attached to or referred io/in this Instrument are incorporated by --
reference into this Instrument. Any reference in this Instivarent to a statute or regulation shall be
construed as referring to that statute or regulation as amer2<d from time to time. Use of the
singular in this Agreement includes the plural and use of the plural includes the singular. As
used in this Instrument, the term "including” means "including, butnot limited to."

39. LOAN SERVICING. All actions regarding the servicirg ¢f the loan evidenced
by the Note, including the collection of payments, the giving and receipt of nofies, inspections of
the Property, inspections of books and records, and the granting of consents and apgrovals, may
be taken by the Loan Servicer unless Borrower receives notice to the contrary. It Berrower
receives conflicting notices regarding the identity of the Loan Servicer or any other ¢ubiect, any
such notice from Lender shall govern.

40. DISCLOSURE OF INFORMATION. Lender may furnish information
regarding Borrower or the Mortgaged Property to third parties with an existing or prospective
interest in the servicing, enforcement, evaluation, performance, purchase or securitization of the
Indebtedness, including but not limited to trustees, master servicers, special servicers, rating
agencies, and organizations maintaining databases on the underwriting and performance of
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multifamily mortgage loans. Borrower irrevocably waives any and all rights it may have under
applicable law to prohibit such disclosure, including but not limited to any right of privacy.

41. NO CHANGE IN FACTS OR CIRCUMSTANCES. All information in the
application for the loan submitted to Lender (the "Loan Application") and in all financial
statements, rent rolls, reports, certificates and other documents submitted in connection with the
Loan Application are complete and accurate in all material respects. There has been no material
adverse change in any fact or circumstance that would make any such information incomplete or
inaccurate.

42.  SUBROGATION. If, and to the extent that, the proceeds of the loan evidenced
by the Note are uss 1o pay, satisfy or discharge any obligation of Borrower for the payment of
money that is secured by = pre-existing mortgage, deed of trust or other lien encumbering the
Mortgaged Property (a "P<¢ior Lien"), such loan proceeds shall be deemed to have been advanced
by Lender at Borrower's request;-and Lender shall automatically, and without further action on its
part, be subrogated to the rights, mcluding lien priority, of the owner or holder of the obligation
secured by the Prior Lien, whether ¢r nct the Prior Lien is released.

43. ACCELERATION; REMEDIES. At any time during the existence of an Event
of Default, Lender, at Lender’s option, may ceclare all of the Indebtedness to be immediately due
and payable without further demand, and may foreclose this Instrument by judicial proceeding
and may invoke any other remedies permitted by lllineis law or provided in this Instrument or in
any other Loan Document. The Indebtedness shall include, Lender shall be entitled to collect,
and any decree which adjudicates the amount secured by this Instrument shall include, all costs
and expenses incurred in pursuing such remedies, including attorneys’ fees, costs of documentary
evidence, abstracts and title reports, any of which my be estimared o reflect the costs and
expenses to be incurred after the entry of such a decree.

44. RELEASE. Upon payment of the Indebtedness, Lender shaiirelease this
Instrument. Borrower shall pay Lender’s reasonable costs incurred in releasing inis Instrument,

45. WAIVER OF HOMESTEAD AND REDEMPTION. Borrower celeases and
waives all rights under the homestead and exemption laws of the State of Illinois. Borrzwer
acknowledges that the Mortgaged Property does not include “agricultural real estate” or
“residential real estate” as those terms are defined in 735 ILCS 5/15-1201 and 5/15-1219.
Pursuant to 735 ILCS 5/15-1601(b), Borrower waives any and all rights of redemption from sale
under any order of foreclosure of this Instrument, or other rights of redemption, which may run to
Borrower or any other Owner of Redemption, as that term is defined in 735 ILCS 5/15-1212.
Borrower waives all rights of reinstatement under 735 ILCS 5/15-1602 to the fullest extent
permitted by [llinois law.
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46. MAXIMUM AMOUNT OF INDEBTEDNESS. Notwithstanding any provision
to the contrary in this Instrument, the Note or any other Loan Document which permits any
additional sums to be advanced on or after the date of this Instrument, whether as additional
loans or for any payments authorized by this Instrument, the total amount of the principal
component of the Indebtedness shall not at any time exceed three hundred percent (300%) of the
original principal amount of the Note set forth on the first page of this Instrument.

47. WAIVER OF TRIAL BY JURY. BORROWER AND LENDER EACH (A)
COVENANTZ AND AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT
TO ANY ISSUF. ARISING OUT OF THIS INSTRUMENT OR THE RELATIONSHIP
BETWEEN THE PARTIES AS BORROWER AND LENDER THAT IS TRIABLE OF
RIGHT BY A JURY AND (B) WAIVES ANY RIGHT TO TRIAL BY JURY WITH
RESPECT TO SUCH 1SSUE TO THE EXTENT THAT ANY SUCH RIGHT EXISTS
NOW OR IN THE FUTURE. THIS WAIVER OF RIGHT TO TRIAL BY JURY IS
SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND VOLUNTARILY WITH
THE BENEFIT OF COMPETENT LEGAL COUNSEL.

ATTACHED EXHIBITS. Tke following Exhibits are attached to this Instrument:
IX|  Exhibit A Description of the Land (required).

[X|  ExhibitB Modifizetions to Instrument
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IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has
caused this Instrument to be signed and delivered by its duly authorized representative.

BORROWER:

COMMONWEALTH APARTMENTS, an
Tlinois limited partnership

WITNESS/ATTEST: By: Katz Bros. Development, LLC, an Illinois
limited liability company, its General
Pariner

By: ///M Tﬂug [SEAL]

Edward T. Schulz, its Auth)/ized Member

1
STATE OF ILLINOIS, LsotC County ss:

The foregoing instrument was acknowledged before me this 20_f§ay of December,
2002, by Edward T. Schulz, Authorized Memnber of Katz Bros. Development, LLC, an Illinois
limited liability company, general partner, or, behalf of Commonwealth Apartments, an [llino1s
limited partnership. o

[SEAL]

5/1‘103

My Commission Expires:
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EXHIBIT A

[DESCRIPTION OF THE LAND]

LOT 62 IN ANDREWS,” SPAFFORD AND COLEHOUR'S SUBDIVISION OF BLOCKS 1
AND 2 IN OUTLOT "A"/ IN WRIGHTWOOD A SUBDIVISION OF THE SOQUTHWEST
1/4 OF SECTION 28, TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PIN 14-28-310-001

Property Address: 2757 N. Pine Grove
Chicago, IL 60614
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EXHIBIT B

MODIFICATIONS TO INSTRUMENT
The following modifications are made to the text of the Instrument that precedes this Exhibit:

48. SECCND LIEN PROVISIONS.

(a)  TDetinitions. For purposes of this Section only, the following terms have the
meanings set forth’'be.ow:

(1 Evant of Default means an Event of Default described in this Instrument
and the Senior Instrument and if the Senior Instrument is documented on
the FNMA/FHLMC Uniform Instrument dated 1/77, any breach by
Borrower ot any covenant or agreement in the Senior Instrument, Senior
Note or any othe: Senior Loan Document after the expiration of any
applicable cure detiod.

(i)  Second Instrument.neans the Instrument to which this Exhibit B 1s
attached.

(i)  Second Loan Documen's means all documents relating to the loan
evidenced by the Second Nots.

(iv)  Second Note means the Multifapily Note secured by the Second
Instrument.

(v)  Subordinate Lender means the Leader ramed in this Second Instrument
and its successors, assigns and transferecs.

(b)  Subordination of Lien. Notwithstanding any provisior< of this Second
Instrument or the Second Loan Documents to the contrary, it is understood and agreed that the
lien, terms, covenants and conditions of this Second Instrument are and shall ke zubordinate in
all respects, including right of payment, to the indebtedness ("Senior Indebtedzess™) evidenced
by a Multifamily Note dated as of March 31, 1999, in the original principal amousnt.of
$3,200,000.00 (as modified or amended the "Senior Note") made by or assumed by the:Rorrower
and secured by a Multifamily, Assignment of Rents and Security Agreement to or for the benefit
of REILLY MORTGAGE GROUP, INC., a District of Columbia corporation, which was
recorded on March 31, 1999 in the Office of Land Records of Cook County, Illinois as Document
Number 99312467, and was assigned to the Federal Home Loan Mortgage Corporation (together
with its successors, assigns and transferees, the "Senior Lender™) by assignment dated March
31, 1999 and recorded on March 31, 1999 in the Office of Land Records of Cook County, iliinois

as Document Number 99312468.
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(c)  Default Under Other Liens. If there is an Event of Default under (i} the Senior
Note, the Senior Instrument or any other loan document executed in connection with the Senior
Indebtedness (the "Senior Loan Documents”); or (ii) any loan document related to another loan
in connection with the Mortgaged Property (regardless of whether Borrower has obtained
Subordinate Lender's approval of the placement of such lien on the Mortgaged Property), then
such Event of Default shall be an Event of Default under this Second Instrument and shall entitle
Subordinate Lender to invoke any and all remedies permitted to Subordinate Lender by
applicable law, the Subordinate Note, this Subordinate Instrument or any other Subordinate Loan

Documents.

(d)  Cross Default of Senior [nstrument with Second Instrument. As Borrower
under both this Se¢ond Instrument and the Senior Instrument, Borrower hereby acknowledges
and agrees that if there ie’an Event of Default under the Second Note, this Second Instrument or
any other Second Loan Document, such Event of Default shall be an Event of Default under the
torms of the Senior Instrument and shall entitle Senior Lender to invoke any and all remedies
permitted to Senior Lender by applicable law, the Senior Note, the Senior Instrument or any of
the other Senior Loan Documents.

(e) No Merger.

)] It is the intent of Botrower and Subordinate Lender that if Subordinate
Lender obtains title to the Mortgaged Property (by virtue of a foreclosure
sale, a deed in lieu of foreclosure or otherwise) and Subordinate Lender is
also or subsequently becomes theiolder of the Senior Note and Senior
Instrument, Subordinate Lender's wtic interest and lien interest shall not
automatically merge so as to effect cur exfin guishment of the Senior
Instrument by operation of the doctrine of mezger.

(ii)  Htisthe intent of Borrower and Subordinate Lender that if Senior Lender
obtains title to the Mortgaged Property (by virtue of a foreclosure sale, a
deed in lieu of foreclosure or otherwise) and Senior Leraer is also or
subsequently becomes the holder of the Second Note and Second
Instrument, Senior Lender's title interest and lien interest shal!not
automatically merge so as to effect an extinguishment of this Second
Instrument by operation of the doctrine of merger.

(i)  Borrower acknowledges and agrees that no course of conduct by
Borrower, Subordinate Lender or Senior Lender subsequent to the date of
this Second Instrument shall be used to demonstrate any intent contrary to
the express intent stated in this Section. Borrower further agrees that the
holder of the Senior Note is a third party beneficiary of the provisions of
this Section and that no amendments, modifications, waivers or other
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limitations of this Section shall be effective without the prior written
agreement of the holder of the Senior Note.

(f Collection of Escrows for Impositions and Replacement Reserves.
(1) For so long as the same person or entity is both Senior Lender and
Subordinate Lender, monthly payments made by Borrower under the
Senior Instrument from and after the effective date of this Second
Tnstrument as deposits for the payment of any Impositions shall be credited
to the monthly deposits for the payment of such Impositions under this
Second Instrument.

(i) For so long as the same person or entity is both Senior Lender and
Subordinate Lender, monthly payments made by Borrower from and after
the elfective date of this Second Instrument pursuant to the Replacement
Reserve Agreement executed in connection with the Senior Note ("Senior
Replacemnént Reserve Agreement”) shall be credited to the monthly
amounts due by 3orrower in connection with the Replacement Reserve
Agreement executd in connection with the Subordinate Indebtedness
("Second Replacemer:¢ Reserve Agreement").

(g)  Additional Collateral.

(1) Subject to Senior Lender's intcrest, Borrower hereby assigns and grants to
Subordinate Lender a security izifziest in all Imposition Deposits, all
amounts in the Replacement Reserve Fund (as such term is defined in the
Senior Replacement Reserve Agregiiient).and any amount in any repair
escrow in connection with the Senior Indebtedness as additional security
for all of the Borrower's obligations under the $econd Note.

(i}  In addition, Borrower hereby assigns and grants to Senior Lender a
security interest in all Imposition Deposits, all amounts.in the
Replacement Reserve Fund (as such term is defined in the 8¢t ond
Replacement Reserve Agreement) and any amount in any repair escrow in
connection with the Subordinate Indebtedness as additional securiiy for all
of the Borrower's obligations under the Senior Note.

(iiiy It is the intention of Borrower that so long as the same person ot entity 1s
both Senior Lender and Subordinate Lender, that all amounts deposited by
Borrower in connection with either the Senior Loan Documents, the
Second Loan Documents or both, constitute collateral for the Indebtedness
secured by the Second Instrument and the Indebtedness secured by the
Senior Instrument, with the application of such amounts to such
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Indebtedness to be at the discretion of Senior Lender and Subordinate
Lender.

DC: #219227 vl (4P5N01L.DOC)
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