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MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
rc | R4 SECURITY AGREEMENT AND FINANCING STATEMENT

THIS MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY
AGREEMENT AND FINANCING STATEMENT (“Mortgage™ is made as of January 7,
2003, by and between BG MELROSE PARK, L.L.C., an Iilinois iiznited liability company
(the “Mortgagor”), having an office located at 3835 West 42nd Stre¢, Chicago, Iilinois
60632, and LASALLE BANK NATIONAL ASSOCIATION, a nationzl banking association
(the “Mortgagee”), having its main office at 135 South LaSalle Street, Chizagc, Illinois
60603.

WITNESSETH:

WHEREAS, Mortgagor is justly indebted to Mortgagee in the principal sum
of Three Hundred Ninety Five Thousand Dollars ($395,000), evidenced by that
certain Mortgage Note of Mortgagor of even date herewith, made payable to the order
of and delivered to Mortgagee, in and by which Mortgage Note Mortgagor promises
to pay the principal sum together with interest thereon prior to maturity or the
occurrence of a Default at the rate of interest of six percent (6%) (the “Interest Rate™)
and following maturity or the occurrence of a Default at the rate of eight percent (8%)
(the “Default Rate™) (such note and any and all notes issued in renewal thereof or in
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substitution or replacement therefor are hereinafter referred to as the “Note™). Each
installment shall be paid at such place as the holder of the Note may, from time to
time, in writing appoint, and in the absence of such appointment, then at the office of
LaSalle Bank National Association, 135 South LaSalle, Chicago, Illinois 60603.

NOW, THEREFORE, in consideration of the debt evidenced by the Note and to secure
the payment of said principal sum of money and said interest in accordance with the terms,
provisions and limitations of this Mortgage, and of the Note secured hereby (collectively, the
Note, this Mortgage and all other documents executed in connection therewith are referred to
herein as the “Loan Documents™), including any and all extensions, modifications and
renewals of the foregoing indebtedness, and the performance of the covenants and agreements
herein coutained, by Mortgagor to be performed, and also in consideration of the sum of One
Dollar ($1.00) i1y hand paid, the receipt whereof is hereby acknowledged, Mortgagor does by
these presents GRANT, MORTGAGE, WARRANT and CONVEY unto the Mortgagee, its
successors and assigns ~the following:

(@) All that certain-described real estate and all of its estate, right, title and interest
therein, sitate, lying and being in the City of Melrose Park, County of Cook, State of Illinois,
which is more specifically described on Exhibit A attached hereto, which, with the property
hereinafter described, is referred to Qie’ein as the “Premises”;

(b} All improvements, tenemenits, easements, fixtures, and appurtenances thereto
belonging, and all rents, issues and profits thereof for so long and during all such times as
Mortgagor may be entitled thereto (which are piedged primarily and on a parity with said real
estate and not secondarily);

{c) If and to the extent owned by Mortgagor, all fixwres, fittings, furnishings,
appliances, apparatus, equipment and machinery including, without limitation, all gas and
electric fixtures, radiators, heaters, engines and machinery, boilers ranges, ovens, elevators
and motors, bathtubs, sinks, water closets, basins, pipes, faucets and viker air-conditioning,
plumbing and heating fixtures, mirrors, mantles, refrigerating plants, reirigerators, iceboxes,
dishwashers, carpeting, furniture, laundry equipment, cooking apparatus aud appurtenances,
and all building material, supplies and equipment now or hereafter delivered t= fiie Premises
and intended to be installed therein; all other fixtures and personal property of whatever kind
and nature at present contained in or hereafter placed in any building standing on sag
Premises; such other goods, equipment, chattels and personal property as are usually furnished
by landlords in letting other premises of the character of the Premises; and all renewals or
replacements thereof or articles in substitution thereof; and all proceeds and profits thereof and
all of the estate, right, title and interest of the Mortgagor in and to all property of any nature
whatsoever, now or hereafter situated on the Premises or intended to be used in connection
with the operation thereof;

(d)  All of the right, title and interest of Mortgagor in and to any fixtures or
personal property subject to a lease agreement, conditional sale agreement, chattel mortgage,




UNOFFICIAL COPY




UNOFFICIAL COP ¥ooasssa

or security agreement, and all deposits made thereon or therefor, together with the benefit of
any payments now or hereafter made thereon;

(e)  All leases and use agreements of machinery, equipment and other personal
property of Mortgagor in the categories hereinabove set forth, under which Mortgagor is the
lessee of, or entitled to use, such items;

(f) All rents, income (including income and receipts from the use and occupancy of
any hotel rooms), profits, revenues, receipts, royalties, bonuses, rights, accounts, contract
rights, general intangibles and benefits and guarantees under any and all leases, tenancies,
licenses or other use agreements or arrangements now existing or hereafter created of the
Premises or-2iy part thereof (including any business conducted thereon) with the right to
receive and apriy the same to indebtedness due Mortgagee and Mortgagee may demand, sue
for and recover sach payments but shall not be required to do so;

(g)  All judgraeats, awards of damages and settlements hereafter made as a result of
or in lieu of any taking ot the-Premises of any part thereof or interest therein under the power
of eminent domain, or for any Zamage (whether caused by such taking or otherwise) to the
Premises or the improvements thereoa or any part thereof or interest therein, including any
award for change of grade of streets(

(h) All proceeds of the convers.on..voluntary or involuntary of any of the foregoing
into cash or liquidated claims;

1) Any monies on deposit with Mortgage< for the payment of real estate taxes or
special assessments against the Premises or for the payzaent of premiums on policies of fire
and other hazard insurance covering the collateral described *cieunder or the Premises, and all
proceeds paid for damage done to the collateral described hersunder or the Premises;

4} All substitutions, replacements, additions and proceed:; inicluding insurance and
condemnation award proceeds, of any of the foregoing property; it being understood that the
enumeration of any specific articles of property shall in no wise exclude or be held to exclude
any items of property not specifically mentioned. All of the land, estate and piojerty
hereinabove described, real, personal and mixed, whether affixed or annexed or'not (except
where otherwise hereinabove specified) and all rights hereby conveyed and mortgaged are
intended so to be as a unit and are hereby understood, agreed and declared to form a part and
parcel of the real estate and to be appropriated to the use of the real estate, and shall be for the
purposes of this Mortgage deemed to be real estate and conveyed and mortgaged hereby.

As to any of the property aforesaid which (notwithstanding the aforesaid declaration
and agreement) does not so form a part and parcel of the real estate, this Mortgage is hereby
deemed to be, as well, a Security Agreement under the Uniform Commercial Code in effect in
the jurisdiction in which the Premises are located (hereinafter referred to as the “UCC”) for
the purpose of creating hereby a security interest in such property, which Mortgagor hereby
grants to Mortgagee as Secured Party (as said term is defined in the UCC), securing satd
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indebtedness and obligations and Mortgagee shall have in addition to its rights and remedies
hereunder all rights and remedies of a Secured Party under the UCC. As to above personal
property which the UCC classifies as fixtures, this instrument shall constitute a fixture filing
and financing statement under the UCC.

Mortgagor covenants (i) that it is lawfully seized of the Premises, (ii) that the same are
subject only to the liens, encumbrances, conditions, restrictions, easements, and other matters,
rights or interests disclosed in Exhibit B attached hereto and made a part hereof, and (iii) that
it has good right, full power and lawful authority to convey and mortgage the same and that it
will warrant and forever defend said Premises and the quiet and peaceful possession of the
same against-the lawful claims of all persons whomsoever.

As usédin this Mortgage, the term “indebtedness™ shall mean and include the principal
sum evidenced by s7id Note, together with all interest and late charges thereon, any other
payments due to the Mortgagee thereunder, and all other sums at any time secured by this
Mortgage. Further, as tiszd in this Mortgage, the term “Note” shall mean and include any
renewals, modifications, extessions, amendments and replacements thereof.

TO HAVE AND TO HOLD the Premises unto Mortgagee, its successors and assigns,
for the purposes and uses herein set (orth.

IT IS FURTHER UNDERSTOOD 'AND AGREED THAT:

1. Maintenance, Repairs, Prior Liens, eic, Mortgagor shall (a) promptly repair,
restore or rebuild any buildings or improvements nuv”er hereafter on the Premises which may
become damaged or be destroyed; (b) keep said Premiscs in good condition and repair,
without waste, and free from mechanics’ liens or other iiens or.claims for lien not expressly
subordinated to the lien hereof, other than any such liens which sre being contested in a
diligent and good faith manner by appropriate proceedings; (c) ['ay when due any indebtedness
which may be secured by a lien or charge on the Premises superior £ the lien hereof, and
upon request exhibit satisfactory evidence of the discharge of such pricr Lien to Mortgagee;

(d) complete within a reasonable time any building or buildings now or at sny time in process
of erection upon said Premises; (e) comply with all requirements of law, muin<ieal ordinances,
or restrictions of record with respect to the Premises and the use thereof; (f) make o
alterations in said Premises; (g) suffer or permit no change in the general nature oI &
occuparcy of the Premises, without Mortgagee’s prior written consent, (h) initiate or
acquiesce in no zoning variation or reclassification, without Mortgagee’s prior written consent;
(i) pay each item of indebtedness secured by this Mortgage when due according to the terms
hereof or of said Note.

2. Payment of Taxes. Mortgagor shall pay, before any penalty attaches, all

general taxes, and shall pay special taxes, special assessments, water charges, sewer service
charges, and other charges against the Premises when due, and shall, upon written request,
furnish to Mortgagee duplicate receipts therefor.
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3. Tax Deposits. Upon the occurrence of a Default and following request by
Mortgagee, Mortgagor covenants and agrees to deposit with Mortgagee at the office of
Mortgagee set forth on the first page of this Mortgage, commencing on the first day of the
calendar month following such request by Mortgagee, and on the first day of each calendar
month thereafter until the indebtedness secured by this Mortgage is fully paid, a sum equal to
one-twelfth of the last total annual taxes and general and/or special assessments (collectively,
the “Taxes”) for the last ascertainable year on said Premises (unless such Taxes are based
upon assessments which exclude the improvements or any part thereof now constructed or to
be constructed, in which event the amount of such deposits shall be based upon the Mort-
gagee’s reasonable estimate as to the amount of Taxes to be levied and assessed). Such
deposits shal! be held without allowance for interest and shall be used for the payment of
Taxes on said Premises next due and payable when they become due. If the funds so
deposited ar¢ izsnfficient to pay any the Taxes for any year when the same shall become due
and payable, Mesigagor shall, within 10 days after receipt of demand therefor, deposit such
additional funds as mav be necessary to pay the Taxes in full. If the funds so deposited exceed
the amount required to gay the Taxes for the year, the excess shall be applied on a subsequent
deposit or deposits. Said deraesits need not be kept separate and apart from other funds of
Mortgagee.

Anything in this Paragraph 3 to the contrary notwithstanding, if the funds so deposited
are insufficient to pay the Taxes or any izisaallment thereof, Mortgagor will, not later than 30
days prior to the last day on which the sarie may be paid without penalty or interest, deposit
with Mortgagee the full amount of any such Jdeficiency.

If any Taxes shall be levied, charged, assessed or imposed upon or for the Premises, or
any portion thereof, and if such Taxes shall also be a ievy, charge, assessment or imposition
upon or for any other premises not covered by the lien of this-Mortgage, then the computation
of any amount to be deposited under this Paragraph 3 shall be-bzsed upon the entire amount of
such Taxes, and Mortgagor shall not have the right to apportion the amount of any such taxes
or assessments for the purpose of such computation.

4. Mortgagee’s Interest In and Use of Deposits. In the event ¢r a Default
hereunder or the Note secured hereby, Mortgagee may at its option, without poirg required to
do so, apply any monies at the time of deposit pursuant to Paragraphs 3 and 5 hercef, on any
of Mortgagor’s obligations herein or in said Note contained, in such order and marqe as
Mortgagee may elect. When the indebtedness secured hereby has been fully paid, any
remaining deposits shall be paid to Mortgagor or to the then owner of the Premises. A
security interest within the meaning of the UCC is hereby granted to Mortgagee in and to any
monies on deposit pursuant to Paragraphs 3 and 5 hereof, as additional Isecurity for the
indebtedness hereunder and shall be applied by Mortgagee for the purposes made hereunder
and shall not be subject to the direction or control of Mortgagor; provided, however, that
Mortgagee shall not be liable for any failure to apply to the payment of taxes, assessments and
insurance premiums any amount so deposited unless Mortgagor, while not in Default
hereunder, shall have requested Mortgagee in writing to make application of such funds to the
payment of the particular taxes, assessments and insurance premiums for payment of which
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they were deposited, accompanied by the bills for such taxes, assessments and insurance
premiums. Mortgagee shall not be liable for any act or omission taken m good faith or
pursuant to the instruction of any party but shall be liable only for its gross negligence or
willful misconduct.

5. Insurance. Mortgagor shall keep all buildings and improvements now or
hereafter situated on the Premises insured against loss or damage by policies of All Risk
Replacement Cost Insurance with an Agreed Amount Endorsement and such other appropriate
insurance as may be required by Mortgagee, all in form and substance satisfactory to
Mortgagee, including, without limitation, rent insurance, business interruption insurance,
flood insuranze (if and when the Premises lie within an area designated by an agency of the
federal government as a flood risk area) and war risk insurance whenever in the opinion of
Mortgagee such protection is necessary and such war risk insurance is obtainable from an
agency of the Uniiec States Government. Mortgagor shall also provide liability insurance with
such limits for perscnal injury and death and property damage as Mortgagee may require. All
policies of insurance to be furnished hereunder shall be in forms, companies and amounts
satisfactory to Mortgagée, each insurer to have a Best’s rating of A +:XV, with mortgagee
clauses attached to all policies i favor of and in form satisfactory to Mortgagee, including a
provision requiring that the cover:ge zvidenced thereby shall not be terminated or materially
modified without 10 days’ prior writen notice to Mortgagee. Mortgagor shall deliver all
policies including additional and renewal psiicies, to Mortgagee, and, in the case of insurance
about to expire, shall deliver renewal policies not less than ten (10) days prior to their respec-
tive dates of expiration.

Mortgagor shall not take out separate insuranc< concurrent in form or contributing in
the event of loss with that required to be maintained hereévnder unless Mortgagee is included
thereon under a standard mortgagee clause acceptable to Mortgagee. Mortgagor shall
immediately notify Mortgagee whenever any such separate insurziice is taken out and shall
promptly deliver to Mortgagee the policy or policies of such insurence.

Upon the occurrence of a Default hereunder and following requett'by Mortgagee,
Mortgagor shali deposit with Mortgagee, beginning on the first day of the calendar month
following such request by Mortgagee and continuing on the first day of each ipoupth thereafter,
| an amount equal to the premiums that will next become due and payable on such/palicies

divided by the number of months to elapse prior to the date when such premiums become
delinquent. No interest shall be payable on such deposits, and such deposits need not be kept
in a separate account.

6. Adjustment of Losses and Proceeds of Insurance. In case of loss or damage by

fire or other casualty, Mortgagee is authorized (a) to settle and adjust any claim under
insurance policies which insure against such risks, or (b) to allow Mortgagor to agree with the
insurance company or companies on the amount to be paid in regard to such loss. In either
case, Mortgagee is authorized, to collect and issue a receipt for any such insurance money. At
the option of Mortgagee, such insurance proceeds shall be applied either to reduce the
indebtedness secured hereby or to reimburse Mortgagor for the cost of rebuilding and
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restoration. Irrespective of whether such insurance proceeds are used to reimburse Mortgagor
for the cost of said rebuilding or restoration or not, and irrespective of whether such insurance
proceeds are or are not adequate for such purpose, the buildings and improvements shall be so
restored or rebuilt so as to be of at least equal value and substantially the same character as
prior to such damage or destruction. If the cost of rebuilding, repairing or restoring the
building and improvements can reasonably exceed the sum of $25,000, then Mortgagee shall
approve plans and specifications of such work before such work shall be commenced. In any
case, where the insurance proceeds are used for rebuilding and restoration, such proceeds shall
be disbursed in the manner and under the conditions that the Mortgagee may require and upon
Mortgagee being furnished with satisfactory evidence of the estimated cost of completion
thereof and with architect’s certificates, waivers of lien, contractor’s and subcontractors’
sworn statéinents and other evidence of cost and payments so that Mortgagee can verify that
the amounts disuursed from time to time are represented by completed and in place work and
that said work 15 {rée and clear of mechanics’ lien claims. If the estimated cost of completion
exceeds the amount of the insurance proceeds available, Mortgagor immediately shall, on
written demand of Morgzgee, deposit with Mortgagee in cash the amount of such estimated
excess cost. No paymeéiit made prior to the final completion of the work shall exceed ninety
percent (90%) of the value of the work performed from time to time, and at all times the
undisbursed balance of such proczed: remaining in the hands of the disbursing party shall be at
least sufficient to pay for the cost of completion of the work free and clear of liens. Any
surplus which may remain out of said [nsurance proceeds after payment of such cost of
building or restoration shall, at the option of the Mortgagee, be applied on account of the
indebtedness secured hereby or be paid to any party entitled thereto without interest.

7. Stamp Tax. If, by the laws of the Uzoted States of America, or of any state
having jurisdiction over the Mortgagor, any tax is du¢ o1 becomes due in respect of the
issuance of the Note hereby secured, the Mortgagor covenants-and agrees to pay such tax in
the manner required by any such law. The Mortgagor further covenants to reimburse the
Mortgagee for any sums which Mortgagee may expend by reascn of the imposition of any tax
on the issuance of the Note secured hereby.

8. Assignment of Leases and Rents. (a) Mortgagor does hereby szll, assign,
transfer and set over unto Mortgagee all right, title and interest of Mortgagoi iii-2nd to all
rents, issues, revenues, and profits of the Premises, together with all right, title ang, interest of
Mortgagor in and to any other leases or occupancy agreements which may be hereatier entered
into for all or any portion of the Premises (collectively, the “Leases”), and any and all
extensions and renewals thereof, and including any security deposits or interests therein now
or hereafter held by Mortgagor and the benefit of any guarantees executed in connection with
any of the Leases. This Assignment is absolute and is effective immediately; however, until
notice is sent by Mortgagee to the Mortgagor in writing that an event of default has occurred
under the Note or under any other Loan Document (each such notice is hereinafter referred to
as the “Notice”), Mortgagor may receive, collect and enjoy the rents, income and profits
accruing from the Premises.
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(b)  Representations. Mortgagor represents and warrants that: (i) except as set
forth on Exhibit B attached hereto, there is no Lease in effect with respect to the Premises; (i1)
it has made no prior assignment or pledge of the rents assigned hereby or of the Mortgagor’s
interest in any of the Leases; (1i1) no default exists in any of the Leases and there exists no
state of fact which, with the giving of notice or lapse of time or both, would constitute a
default under any of the Leases; (iv) Mortgagor shall fulfill and perform each and every
covenant and condition of each of the Leases by the landlord thereunder to be fulfilled or
performed and, at the sole cost and expense of Mortgagor, enforce (short of termination of any
of the Leases) the performance and observance of each and every covenant and condition of all
such Leases by the tenants thereunder to be performed and observed: (v) none of the Leases
have been medified or extended; (vi) Mortgagor is the sole owner of the landlord’s interest in
the Leases; (vithe Leases are valid and enforceable in accordance with their terms; and (viii)
no prepayment cf 20y instaliment of rent for more than one (1) month due under any of the

Leases has been receivad by Mortgagor.

(¢}  Negative Covenants of Mortgagor. Mortgagor shall not without Mortgagee’s
prior written consent, (i) execuie an assignment or pledge of the rents from the Premises or
any part thereof, or of the Mortgagor’s interest in any of the Leases, except to Mortgagee; (i)
modify, extend or otherwise alter (ne tarms of any of the Leases; (iil) accept prepayments of
any instaliments of rents to become dile under any of the Leases for more than one (1) month;
(iv) execute any lease of all or any portion of the Premises; (V) in any manner impair the value
of the Premises; or (vi) permit the Leases to become subordinate to any lien other than a lien
created by the Loan Documents or a lien for general real estate taxes not delinquent.

(d)  Affirmative Covenants of Mortgagor.~ Mortgagor on and after title is conveyed
to it shall at its sole cost and expense (i) at all times promptly and faithfully abide by,
discharge or perform all of the covenants, conditions and agresments contained in the Leases;
(ii) enforce or secure the performance of all of the covenants, corditions and agreements of the
Leases on the part of the occupants to be kept and performed; (1i1}-appear in and defend any
action or proceeding arising under, growing out of or in any mannet ‘onnected with the
Leases of the obligations, duties or liabilities of Mortgagor, as Lessor, aud of the occupants
thereunder, and pay all costs and eXpenses of Mortgagee, including reasonaiic attorneys’ fees
in any such action or proceeding in which Mortgagee may appear; (iv) transfes «nd assign to
Mortgagee any and all Leases subsequently entered into, upon the same terms &no conditions
as are herein contained, and make, execute and deliver to Mortgagee upon demand 2y and all
instruments required to effectuate said assignment; (v) furnish to Mortgagee, within ien (10)
days after a request by Mortgagee to do so, a written statement containing the names of all
occupants of the Premises or any part thereof, the terms of their respective Leases, the space
occupied and the rentals payable thereunder; (vi) exercise within five (5) days of the demand
therefor by Mortgagee any right to request from the lessee under any of the Leases a
certificate with respect to the status thereof; (vii) furnish Mortgagee promptly with copies of
any notices of default which Mortgagor may at any time forward to any lessee of the Premises
of any part thereof; and (viii) pay immediately upon demand all sums expended by Mortgagee
under the authority hereof, together with interest thereon at the default rate provided 1n the

Note.

;—4
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€) Agreement of Mortgagor. (i) Should Mortgagor fail to make any payment or
to do any act as herein provided for, then Mortgagee, but without obligation so to do, and
without releasing Mortgagor from any obligation hereof, may make or do the same in such
manner and to such extent as Mortgagee may deem necessary to protect the security hereof,
including specifically, without limiting its general powers, the right to appear in and defend
any action or proceeding purporting to affect the security hereof or the rights or powers of
Mortgagee, and also the right to perform and discharge each and every obligation, covenant
and agreement of the Mortgagor in the Leases contained, and in exercising any such powers to
incur and pay necessary costs and expenses, including reasonable attorneys’ fees, all at the
expense of Martgagor.

(iy ) . This Assignment shall not operate to place responsibility for the control,
managemeri. 2are and/or repair of the Premises upon Mortgagee and Mortgagee shall
not be obligated 5-verform or discharge, nor does it hereby undertake to perform or
discharge, any obligation, duty or liability under the Leases, or under or by reason of
this Assignment, and Maortgagor shall and does hereby agree to indemnify and to hold
Mortgagee harmless of and from any and all liability, loss or damage which it may or
might incur under the Leas¢s ot under or by reason of this Assignment and of and from
any and all claims and demands whatsoever which may be asserted against it by reason
of any alleged obligations or undartaking on its part to perform or discharge any of the
terms, covenants or agreements contained in the Leases, except any such claims or
demands resulting from the acts or actions of Mortgagee. Should Mortgagee incur any
such liability, loss or damage under the Le2ses or under or by reason of this
Assignment, or in the defense of any such claims.or demands, the amount thereof,
including costs, expenses and reasonable attorneys’ fees, shall be secured hereby, and
Mortgagor shall reimburse Mortgagee therefor wiin inferest at the default rate provided
:n the note secured hereby immediately upon demand.

(i)  Nothing herein contained shall be construed 4s <onstituting Mortgagee a
“mortgagee in possession” in the absence of the taking of actual possession of the
Premises by Mortgagee, pursuant to the provisions hereinafter conta'ied. In the
exercise of the powers herein granted Mortgagee, no liability shall be-asserted or
enforced against Mortgagee, all such liability being expressly waived and released by

Mortgagor.

(iv) A demand on any lessee by Mortgagee for the payment of the rent on
any default claimed by Mortgagee shall be sufficient warrant to the lessee to make
future payment of rents to Mortgagee without the necessity for further consent by
Mortgagor.

(v)  Mortgagor does further specifically authorize and instruct each and
every present and future lessee of the whole or any part of the Premises to pay all
unpaid rental agreed upon in any tenancy to Mortgagee upon receipt of demand from
Mortgagee to pay the same, and Mortgagor hereby waives the right, claim or demand it
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may now or hereafter have against any such lessee by reason of such payment of rental
to Mortgagee or compliance with other requirements of Mortgagee pursuant to this
Assignment.

(viy Mortgagor hereby irrevocably appoints Mortgagee as its true and lawful
attorney with full power of substitution and with full power for Mortgagee in its own
name and capacity or in the name and capacity of Mortgagor, from and after the
service of the Notice of any defauit not having been cured, to demand, collect, receive
and give complete acquittances for any and all rents, income and profits accruing from
the subject Premises, and at Mortgagee’s discretion to file any claim or take any other
actionor proceeding and make any settlement of any claims, in its own name or
otherwise, which Mortgagee may deem necessary or desirable in order to collect and
enforce thi: payment of the rents, income and profits. Occupants of the subject
Premises are hereby expressly authorized and directed to pay any and all amounts due
Mortgagor pursuant to the Leases directly to Mortgagee or such nominee as Mortgagee
may designate ir v riting delivered to and received by such occupants who are
expressly relieved of sy and all duty, liability or obligation to Mortgagor in respect of
all payments so made.

(vii) In the event ary essee under the Leases should be the subject of any
proceeding under the Federal Bargraptcy Code, as amended from time to time, or any
other federal, state, or local statuie which provides for the possible termination or
rejection of the Leases assigned herety. the Mortgagor covenants and agrees that if any
of the Leases is so terminated or rejected 0 settlement for damages shall be made
without the prior written consent of Mortgagec, and any check in payment of damages
for termination or rejection of any such Lease sha’l be made payable both to Mortgagor
and Mortgagee. The Mortgagor hereby assigns-any such payment to Mortgagee and
further covenants and agrees that upon the request or Mortgagee, it shall duly endorse
to the order of Mortgagee any such check, the proceeds 0f which shall be applied to
whatever portion of the indebtedness secured by this Assignnient Mortgagee may elect.

(f) Default. Upon, or at any time after, default in the payment ot any indebtedness
secured hereby or in the performance of any obligation, covenant, or agreemicrd herein or any
of the Loan Documents or in the event of default under any of the Loan Docuipzpts,
Mortgagee may, at its option, from and after the Notice and expiration of applicabl< period of
grace, if any, and without regard to the adequacy of the security for the indebtedness hereby
secured, either in person, or by agent with or without bringing any action or proceeding, or by

receiver to be appointed by a court, enter upon, take possession of, manage and operate the
Premises or any part thereof; and do any acts which Mortgagee deems proper to protect the
security hereof; and, either with or without taking possession of said Premises, in the name of
Mortgagor or in its OwWn name sue for or otherwise collect and receive such rents, issues,
profits, and advances, including those past due and unpaid, and apply the same, less costs and
expenses of operation and collection, including, but not being limited to, reasonable attorneys’
fees, management fees and broker’s commissions, upon any indebtedness secured hereby, and
in such order as Mortgagee may determine. Mortgagee reserves, within its own discretion,

10
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the right to determine the method of collection and the extent to which enforcement of
collection of delinquent rents shall be prosecuted, and shall not be accountable for more
monies than it actually receives from the Premises. The entering upon and taking possession
of said Premises or the collection of such rents, issues, profits and advances and the
application thereof, as aforesaid, shall not cure or waive any default under the Loan
Documents or the Note. Mortgagor agrees that it shall facilitate in all reasonable ways
Mortgagee’s collection of said rents, and shall, upon request by Mortgagee, promptly execute
a written notice to each lessee directing the lessee to pay rent to Mortgagee.

(g)  Mortgagee's Right to Exercise Remedies. No remedy conferred upon or
reserved to Mortgagee herein or in the Loan Documents or the Note or in any other agreement
is intended to-be exclusive of any other remedy or remedies, and cach and every such remedy,
and all represéniations herein and in the Note or the Loan Documents, contained shall be
cumulative and coacurrent, and shall be in addition to every other remedy given hereunder and
thereunder or now or_tiezeafter existing at law or in equity or by statute. The remedies may be
pursued singly, successively or together against the Mortgagor and/or the Premises at the sole
discretion of Mortgagee. No Zelay or omission of Mortgagee to exercise any right or power
accruing upon any default shaii impair any such right or power accruing upon any default shall
impair any such right or power, o1 shull be construed to be a waiver of any such default or any
acquiescence therein, and every power 2n remedy given by this Assignment to Mortgagee may
be exercised from time to time as often ‘as may be deemed expedient by Mortgagee.

(h)  Defeasance. As long as Mortgagor shall not have defaulted in the payment of
any indebtedness secured hereby or in the performance of any obligation, covenant, or
agreement herein, or in the Note or Loan Documenis Mortgagor shall have the right to collect
upon, but not prior to accrual, ail rents, issues, profits 2’ advances from the Premises and to
retain, use an enjoy the same. Upon the payment in fuliof a]'-indebtedness secured hereby
and the compliance with all obligations, covenants and agreeinens herein and in the Note and
the Loan Documents, this Assignment shall become and be void and of no effect, but the
affidavit of any officer of Mortgagee showing any part of said indebfczness remaining unpaid
or showing non-compliance with any such terms of conditions shall be ang constitute
conclusive evidence of the validity, effectiveness and continuing force of this Assignment, and
any person may and is hereby authorized to rely thereon.

9. Effect of Extensions of Time. If the payment of said indebtedness or any part
thereof is extended or varied or if any part of any security for the payment of the indebtedness
is released or additional security is taken, all persons now or at any time hereafter liable
therefor, or interested in said Premises, shall be held to assent to such extension, variation, or
taking of additional security or release, and their liability and the lien and all provisions hereof
shall continue in full force, the right of recourse against all such persons being expressly
reserved by the Mortgagee, notwithstanding such extension, variation, taking of additional
security or release.

10.  Effect of Changes in Laws Regarding Taxation. In the event of the enactment
after this date of any law of the state in which the Premises are located deducting from the
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value of the land for the purpose of taxation any lien thereon, or imposing upon the Mortgagee
the payment of the whole or any part of the taxes or assessments or charges or liens herein
required to be paid by Mortgagor, or changing in any way the laws relating to the taxation of
mortgages or debts secured by mortgages or the Mortgagee’s interest in the Premises, or the
manner of collection of taxes, so as to affect this Mortgage or the debt secured hereby or the
holders thereof, then, and in any event, the Mortgagor, upon demand by the Mortgagee, shall
pay such taxes or assessments, or reimburse the Mortgagee therefor; provided, however, that
if in the opinion of counsel for the Mortgagee (a) it might be unlawful to require Mortgagor to
make such payment or (b) the making of such payment might result in the imposition of
interest beyond the maximum amount permitted by law, then and in such event, the Mortgagee
may elect, by notice in writing given to the Mortgagor, to declare all of the indebtedness
secured hérebv to be and become due and payable sixty (60) days from the giving of such
notice.

11.  Morieagee’s Performance of Defaulted Acts. In the event of a Default
hereunder, Mortgagee ritzy. but need not, make any payment or perform any act herein re-
quired of Mortgagor inany form and manner deemed expedient, and may, but need not, make
full or partial payments of prin<ipal or interest on prior encumbrances, if any, and purchase,
discharge, compromise or settle Zny ‘ax lien or other prior lien or title or claim thereof, or
redeem from any tax sale or forfeiture affecting said Premises or consent to any tax or
assessment or cure any default of landlord.in any lease of the Premises. All monies paid for
any of the purposes herein authorized and all expenses paid or incurred in connection
therewith, including attorneys’ fees, and any other monies advanced by Mortgagee in regard to
any stamp tax or any leases of the Premises or ioprotect the Premises and the lien hereof,
shall be so much additional indebtedness secured hcreby, and shall become immediately due
and payable without notice and with interest thereon atihz Default Rate. Inaction of
Mortgagee shail never be considered as a waiver of any right-accruing to it on account of any
Default hereunder.

12.  Mortgagee’s Reliance on Tax Bills, Etc. Mortgagee.in-making any payment
hereby authorized: (a) relating to taxes and assessments, may do so according to any bill,
statement or estimate procured from the appropriate public office without faquiry into the
accuracy of such bill, statement or estimate or into the validity of any tax, asseszment, sale,
forfeiture, tax lien or title or claim thereof; or (b) for the purchase, discharge, compromise or
settlement of any other prior lien, may do so without inquiry as to the validity or ariount of
any claim for lien which may be asserted.

13.  Acceleration of Indebtedness in Case of Default. The occurrence of any one or
more of the following shall constitute a default under this Mortgage (herein, a “Default™):

(a) default shall be made in the due and punctual payment of the Note secured
hereby, or any payment due in accordance with the terms thereof, either of principal or
interest; or
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(b)  default shall be made in the due observance or performance of any of the other
covenants, agreements or conditions contained in the Note or any other Loan Document; or

(c)  default shall be made in the due payment, observance or performance of any of
the covenants and agreements or conditions contained in any other agreements or financing
arrangements now existing or hereafter entered into between Mortgagor and Mortgagee; or

(d)  Mortgagor or any guarantor of the Note secured hereby (herein a “Guarantor”)
shall file a petition seeking relief under the Federal Bankruptcy Code (11 U.S.C. 101 et seq.)
or any similar law, state or federal, whether now or hereafter existing, or any answer
admitting insolvency or inability to pay its or their debts; or

(¢) e order for relief shall be entered in an involuntary case against the Mortgagor
or a Guarantor, 01 a trustee or a receiver shall be appointed for the Mortgagor or a Guarantor,
or for all of the propercy of Mortgagor or 2 Guarantor, or the major part thereof, in any
involuntary proceeding,Or any court shall have taken jurisdiction of the property of the
Mortgagor or a Guarantor, or-the major part thereof, in any voluntary or involuntary proceed-
ing for the reorganization, dissolution, liquidation or winding up of the Mortgagor or a
Guarantor; or

(3] the Mortgagor or a Guararte: shall make an assignment for the benefit of credi-
tors, or shall admit in writing its inability to pay. its debts generally as they become due, or
shall consent to the appointment of a receiver or trustee or liquidator of all of its property or
the major part thereof; or

(g)  any event occurs or condition exists whicli <onstitutes a default under any of the
Loan Documents; or

(h)  anunpermitted transfer as described in Section 30'0f this Mortgage shall occur:
or

(i} default under any agreement now existing or hereafter entered in'o between
Mortgagee and any one or more of Mortgagor, Robert Smith, Gregg Chudacof? a:il/or Helene
Chudacoff, General Transmotive Industries, Inc., or General Truck Parts & Equip:nent
Company.

Upon the occurrence of a Default, the whole of the indebtedness hereby secured shall,
at once, at the option of Mortgagee, become immediately due and payable without notice to
Mortgagor. If, while any insurance proceeds or condemnation awards are being held by Mort-
gagee to reimburse Mortgagor for the cost of rebuilding or restoration of buildings or
improvements on the Premises, as set forth in Paragraph 6 or 21 hereof, Mortgagee shall be or
become entitled to, and shall accelerate the indebtedness secured hereby, then and in such
event, Mortgagee shall be entitled to apply all such insurance proceeds and condemnation
awards then held by it in reduction of the indebtedness hereby secured (less the amount
thereof, if any, which is then currently payable for work completed and in place in connection
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with such rebuilding or restoration), and any excess held by it over the amount of indebtedness
then due hereunder shall be returned to Mortgagor or any party entitled thereto without
interest.

14.  Foreclosure; Expense of Litigation. When the indebtedness hereby secured, or
any part thereof, shall become due, whether by acceleration or otherwise, Mortgagee shall
have the right to foreclose the lien hereof, for such indebtedness or part thereof. In any civil
action to foreclose the lien hereof, there shall be allowed and included as additional indebted-
ness in the order or judgment for sale all reasonable expenditures and expenses which may be
paid or incurred by or on behalf of Mortgagee for attorneys’ fees, appraiser’s fees, outlays for
documentary.and expert evidence, stenographers’ charges, publication costs, and costs (which
may be estimaied as to items to be expended after entry of the order or judgment) of procuring
all such abstracts ¢f title, title searches and examinations, title insurance policies, Torrens
certificates, and simiar data and assurances with respect to title as Mortgagee may deem
reasonably necessary £ither to prosecute such civil actions or to evidence to bidders at any sale
which may be had pursuan. to such order or judgment the true condition of the title to or the
value of the Premises. All expenditures and expenses of the nature in this para-
graph mentioned, and such expeases and fees as may be incurred in the protection of said
Premises and maintenance of the lien df this Mortgage including the fees of any attorney
employed by Mortgagee in any litiga(ion or proceeding affecting this Mortgage, said Note or
said Premises, including probate, bankiuzicy and appellate proceedings, or in preparations for
the commencement or defense of any proceeding or threatened civil actions or proceeding shall
be immediately due and payable by Mortgagor, with interest thereon at the Default Rate, and
shall be secured by this Mortgage.

15.  Application of Proceeds of Foreclosure sale. The proceeds of any foreclosure
sale of the Premises shall be distributed and applied in tie follewing order of priority: first,
on account of all costs and expenses incident to the foreclosure proceedings, including all such
items as are mentioned in the preceding paragraph hereof: second; all other items which may
under the terms hereof constitute secured indebtedness additional to that evidenced by the
Note, with interest thereon as herein provided; third, all principal and irferest remaining
unpaid on the Note; and fourth, any overplus to Mortgagor, its SUCCESSOIS 4r assigns, as their
rights may appear.

16.  Appointment of Receiver. Upon, or at any time after the filing of & complaint
to foreclose this Mortgage, the court in which such complaint is filed may appoint a receiver
of said Premises. Such appointment may be made either before or after sale, without notice,
without regard to the solvency or insolvency of Mortgagor at the time of application for such
receiver and without regard to the then value of the Premises or whether the same shall be
then occupied as a homestead or not and the Mortgagee hereunder or any holder of the Note
may be appointed as such receiver. Such receiver shall have power to collect the rents, issues
and profits of said Premises during the pendency of such foreclosure suit and during the full
statutory period of redemption, whether there be redemption or not, as well as during any
further times when Mortgagor, except for the intervention of such receiver, would be entitled
to collect such rents, issues and profits, and all other powers which may be necessary or are
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usual in such cases for the protection, possession, control, management and operation of the
Premises during the whole of said period. The court from time to time may authorize the
receiver to apply the net income in his hands in payment in whole or in part of: (a) the
indebtedness secured hereby, or by any judgment or order foreclosing this Mortgage, or any
tax, special assessment or other lien which may be or become superior to the lien hereof or of
such decree, provided such application is made prior to foreclosure sale; (b) the deficiency in
case of a sale and deficiency.

17. Mortgagee’s Right of Possession in Case of Default. In the event of a Default,
whether before or after the whole principal sum secured hereby is declared to be immediately
due, or whether before or after the institution of legal proceedings to foreclose the lien hereof
or before or aiter sale thereunder, forthwith, upon demand of Mortgagee, Mortgagor shall
surrender to Mcrtgagee and Mortgagee shall be entitled to take actual possession of the
Premises or any rart thereof personally, or by its agent or attorneys, as for condition broken.
In such event Mortgages in its discretion may, in accordance with law, enter upon and take
and maintain possession‘of all or any part of said Premises, together with all documenis,
books, records, papers and accounts of Mortgagor or then owner of the Premises relating
thereto, and may exclude Morigagor, its agents or servants, wholly therefrom and may as
attorney in fact or agent of Mortgugor, or in its own name as Mortgagee and under the powers
herein granted, hold, operate, manage »nd control the Premises and conduct the business, if
any, thereof, either personally or by its'azedits, and with full power to use such measures,
legal or equitable, as in its discretion or in the discretion of its successors or assigns may be
deemed proper or necessary to enforce the payment or security of the avails, rents, issues, and
profits of the Premises, including actions for the recovery of rent, actions in forcible detainer
and actions in distress for rent, and with full power: /&) to cancel or terminate any lease or
sublease for any cause or on any ground which would eatrile Mortgagor to cancel the same;
(b) to elect to disaffirm any lease or sublease which is tiien spbardinate to the lien hereof;

(c) to extend or modify any then existing leases and to make new-icases, which extensions,
modifications and new leases may provide for terms to expire, o¢ for options to lessees to
extend or renew terms to expire, beyond the maturity date of the ind<ttedness hereunder and
beyond the date of the issuance of a deed or deeds to a purchaser or purchasers at a fore-
closure sale, it being understood and agreed that any such leases, and the optians or other such
provisions to be contained therein, shall be binding upon Mortgagor and ali-perions whose
interests in the Premises are subject to the lien hereof and upon the purchaser orpurchasers at
any foreclosure saie, notwithstanding any redemption from a foreclosure of this Moiipage,
discharge of the mortgage indebtedness, satisfaction of any foreclosure decree, or issuance of
any certificate of sale or deed to any purchaser; (d) to make all necessary or proper repairs,
decorating, renewals, replacements, alterations, additions, betterments and improvements to
the Premises as to it may seem judicious; (e) to insure and reinsure the same and all risks
incidental to Mortgagee’s possession, operation and management thereof; and (f) to receive all
of such avails, rents, issues and profits; hereby granting full power and authority to exercise
each and every of the rights, privileges and powers herein granted at any and all times here-
after, without notice to Mortgagor.
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Mortgagee shall not be obligated to perform or discharge, nor does it hereby undertake
to perform or discharge, any obligation, duty or liability under any leases. Mortgagor shali
and does hereby agree to indemnify and hold Mortgagee harmless of and from any and all
liability, loss or damage which Mortgagee may or might incur under said leases or under or by
reason of the assignment thereof and of and from any and all claims and demands whatsoever
which may be asserted against it by reason of any alleged obligations or undertakings on its
part to perform or discharge any of the terms, covenants or agreements contained in said
leases, excepting any of the foregoing which result from the gross negligence or willful
misconduct of Mortgagee. Should Mortgagee incur any such liability, loss or damage, under
said leases or under or by reason of the assignment thereof, or in the defense of any claims or
demands, the amount thereof, including costs, expenses and reasonable attorneys’ fees, shall
be securec heieby, and Mortgagor shall reimburse Mortgagee therefor immediately upon
demand.

18.  Application of Income Received by Mortgagee. Mortgagee, in the exercise of
the rights and powers conferred herein and upon the occurrence of a Default, shall have full
power to use and apply ine avails, rents, guest room receipts and income, issues and profits of
the Premises to the payment o -or on account of the following, in such order as Mortgagee
may determine:

(8)  to the payment of the operating expenses of the Premises, including cost of
management and leasing thereof (which shall include appropriate compensation to Mortgagee
and its agent or agents, if management be del=gared to an agent or agents, and shall also
include lease commissions and other compensatior snd expenses of seeking and procuring
tenants and entering into leases), established claims for damages, if any, and premiums on
insurance hereinabove authorized;

(b)  to the payment of taxes and special assessmenis-now due or which may
hereafter become due on the Premises; and, if this is a leasehold moestgage, of ali rents due or
which may become hereafter due under the underlying lease;

(c)  to the payment of all repairs, decorating, renewals, replacenent!, alterations,
additions, betterments, and improvements of the Premises and of placing the Piestises in such
condition as will, in the reasonable judgment of Mortgagee, make it readily rentatie'and
otherwise in a condition which is comparable to the condition of the Premises precedting the
occurrence of the Default;

(d)  to the payment of any indebtedness secured hereby or any deficiency which may
result from any foreclosure sale.

19.  Rights Cumulative. No right, power or remedy herein conferred upon or
reserved to Mortgagee is intended to be exclusive of any other right, power or remedy, and
each right, power and remedy herein conferred upon the Mortgagee is cumulative and in
addition to every other right, power or remedy, express or implied, given now or hereafter
existing, at law or in equity, and each and every right, power and remedy herein set forth or
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otherwise so existing may be exercised from time to time as often and in such order as may be
deemed expedient by the Mortgagee, and the exercise or the beginning of the exercise of one
right, power or remedy shall not be a waiver of the right to exercise at the same time or there-
after any other right, power or remedy, and no delay or omission of the Mortgagee in the
exercise of any right, power or remedy accruing hereunder or arising otherwise shall impair
any such right, power or remedy, or be construed to be a waiver of any default or
acquiescence therein.

20.  Mortgagee’s Right of Inspection. Mortgagee shall have the right to inspect the
Premises at all reasonable times and access thereto shall be permitted for that purpose.

217~ Condemnation. Mortgagor hereby assigns, transfers and sets over unto the
Mortgagee the cntire proceeds of any award or any claim for damages for any of the Premises
taken or damages unider the power of eminent domain or by condemnation. At the option of
Mortgagee, such coademnation proceeds shall be applied either to reduce the indebtedness
secured hereby or to reinburse Mortgagor for the cost of rebuilding and restoration.
Irrespective of whether such proceeds are made available for restoration or rebuilding, and
irrespective of whether such proceeds are adequate for such purpose, the buildings and
improvements shall be restored o1 retuilt in accordance with plans and specifications to be
submitted to and approved by the Martzagee. In the event said proceeds are used for
rebuilding or restoration, the proceeds of the award shall be disbursed in the manner and under
the conditions that the Mortgagee may require.and paid out in the same manner as provided in
Paragraph 6 hereof for the payment of insurance nroceeds toward the cost of rebuilding or
restoration. In such event, if the estimated cost o' complete rebuilding or restoration exceeds
the proceeds of the condemnations awards, Mortgage: immediately shall, on written demand
of the Mortgagee, deposit with the Mortgagee in cash the amount of such excess cost. Any
surplus which may remain out of said award after payment of such cost of building or resto-
ration shall, at the option of the Mortgagee, be applied on acccuzit of the indebtedness secured
hereby or be paid to any party entitled thereto without interest.

22.  Release. Mortgagee shall release this Mortgage and the Yien thereof by proper
instrument upon payment and discharge of all indebtedness secured hereby or 11 the Note.

23.  Notices. Any notice which either party hereto may desire or be required to give
to the other party shall be in writing and the mailing thereof by certified mail addressed to the
addresses set forth below:

If to Mortgagor: BG Melrose Park, L.L.C.
3835 West 42nd Street
Chicago, Hlinois 60632
Attn: Barry Brave
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If to Mortgagee: LaSalle Bank National Association
135 South LaSalle Street
Chicago, Illinois 60603
Attn: Adam Gelfeld

or at such other place as any party hereto may by notice in writing designate as a place for
service of notice, shall constitute service of notice hereunder.

24.  Waiver of Certain Rights. Mortgagor shall not apply for or avail itself of any
appraisal, valuation, stay, extension or exemption laws, or any so-called “Moratorium Laws,”
now existing. or hereafter enacted, in order to prevent or hinder the enforcement or foreclosure
of this Mengage, but hereby waives the benefit of such laws. Mortgagor for itself and all who
may claim through or under it waives any and all right to have the property and estates
comprising the Preriises marshalled upon any foreclosure of the lien hereof and agrees that
any court having jucisdiction to foreclose such lien may order the Premises sold as an entirety.

Mortgagor does hereby expressly waive any and all rights of redemption from any sale or
from any order, judgmeit or decree of foreclosure of this Mortgage on behalf of Mortgagor,
and each and every person acgriring any interest in or title to the Premises subsequent to the
date of this Mortgage. No action for the enforcement of the lien or of any provision hereof
shall be subject to any defense whict would not be good and available to the party interposing
same in an action at law upon the Note h<rcby secured. Mortgagor does hereby further
expressly waive, to the extent now or hereafter-nermitted by law, all rights of reinstatement of
this Mortgage pursuant to Section 15-1602 oi the Illinois Mortgage Foreclosure Law.

25.  Furnishing of Financial Statements o Mortgagee. Mortgagor shall keep and
maintain books and records of account in which full, true ‘and correct entries shall be made of
all dealings and transactions relative to the Premises, winich baoks and records of account shall
be open to the inspection of Mortgagee and its accountants and einer duly authorized
representatives during business hours. Such books of record and 2ccount shall be kept and
maintained in accordance with generally accepted accounting practics consistently applied.

26.  Filing and Recording Fees. Mortgagor shall pay all filing, registration or
recording fees, and all expenses incident to the execution and acknowledgemicr. =1 this
Mortgage and all federal, state, county, and municipal taxes, and other taxes, dui'cs, imposts,
assessments and charges arising out of or in connection with the execution and delivery of the
Note and this Mortgage.

27.  Compliance with Laws; Environmental. The Premises and their present use
complies, and at all times shall comply, with all applicable laws and governmental regulations
including, without limitation, all federal, state and local laws pertaining to air and water
quality, hazardous waste, waste disposal, air emissions and other environmental matters, all
zoning and other land use matters, and utility availability.

Mortgagor shall take all actions necessary to cause the Premises to be kept free of any
“Hazardous Materials”. For the purposes of this Mortgage, the phrase Hazardous Materials
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shall mean any (a) petroleum product, (b) toxic or hazardous chemical, material, substance,
pollutant, contaminant or waste or () any chemical, material or substance, exposure to which
is prohibited, limited or regulated by any federal, state, county, regional or local authority or
which, even if not so prohibited, limited or regulated, may or could pose a hazard to the health
and safety of the occupants of the Premises or the occupants or owners of property near the
Premises.

Mortgagor shall not cause or permit the Premises to be used to generate, manufacture,
refine, transport, treat, store, handle, dispose of, transfer, produce, or process Hazardous
Materials, except in compliance with all applicable federal, state, and local laws and
regulations, nor shall Mortgagor cause or permit, as a result of any intentional or unintentional
act or omigsiou on the part of Mortgagor or any tenant, subtenant, occupant or other entity or
person, a releasc of Hazardous Materials onto the Premises or onto any other property.

Mortgagor shal conduct and complete all investigations, studies, sampling and testing,
and all remedial, removzi and other actions necessary to clean up and remove all Hazardous
Materials, on, under, fruin or affecting the Premises in accordance with all applicable federal,
state, and local laws, ordinanccs, rules, regulations and policies, to the reasonable satisfaction
of Mortgagee, and in accordance with the orders and directives of all federal, state and local
governmental authorities.

Neither Mortgagor nor, to the best of Mortgagor’s knowledge, any previous owner,
occupier, or user of the Premises, has used, g=nerated, stored or disposed of, on, under or
about the Premises any Hazardous Materials. Further, the Premises do not contain, and, to
the best of Mortgagor’s knowledge, have not in the st contained, any asbestos containing
material in friable form and there is no current or potentia! airborne contamination that would
be caused by maintenance or tenant finish activities in aiy building located on the Premises.
Mortgagor shall protect, indemnify and hold harmless Mortgagee, its directors, officers,
employees, agents, successors and assigns, from and against any‘ad all loss, damage, cost,
expense or liability (including reasonable attorneys’ fees and costs) dircetly or indirectly
arising out of or attributable to the use, generation, manufacture, produsiion, storage, release,
threatened release, discharge, disposal or presence of Hazardous Materials or asbestos on,
under or about the Premises including without limitation (i) all foreseeable consequential
damages; and (ii) the costs of any required or necessary repair, cleanup or detoxiiication of the
Premises and the preparation and implementation of any closure, remedial or other plars as
required by applicable law, regulation or ordinance or by any court or administrative order.
This indemnity shall survive the reconveyance of the lien of this Mortgage, or the
extinguishment of the lien by foreclosure or action in reconveyance or extinguishment or deed
in lieu of foreclosure,

28.  Security Agreement. In the event of a Default hereunder, Mortgagee, pursuant
to the appropriate provisions of the UCC, shall have the option of proceeding as to both real
and personal property in accordance with its rights and remedies with respect to the real
property, in which event the default provisions of the UCC shall not apply. The parties agree
that, in the event the Mortgagee shall elect to proceed with respect to the personal property
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collateral securing the indebtedness separately from the real property, ten (10) days notice of
the sale of the personal property collateral shall be reasonable notice. The reasonable
expenses of retaking, holding, preparing for sale, selling and the like incurred by the
Mortgagee shall include, but not be limited to, reasonable attorneys’ fees and legal expenses
incurred by Mortgagee. Mortgagor agrees that, without the written consent of Mortgagee, the
Mortgagor will not remove or permit to be removed from the Premises any of the personal
property or fixtures securing the indebtedness except that so long as Mortgagor is not in
Default hereunder, Mortgagor shall be permitted to sell or otherwise dispose of such property
when obsolete, worn out, inadequate, unserviceable or unnecessary for use in the operation of
the Premises, upon replacing the same or substituting for the same other property at least equal
in value to the initial value to that disposed of and in such a manner so that said other property
shall be subject to the security interest created hereby and so that the security interest of the
Mortgagee skall-always be perfected and first in priority, it being expressly understood and
agreed that all rerianements, substitutions and additions to the property securing the
indebtedness shall bz end become immediately subject to the security interest of this Mortgage
and covered hereby. The Mortgagor shall, from time to time, on request of the Mortgagee,
deliver to the Mortgagec in reasonable detail an inventory of the personal property securing
the indebtedness. The Mortgzgsr covenants and represents that all personal property securing
the indebtedness now is, and that 4ll ieplacements thereof, substitutions therefor or additions
thereto, unless the Mortgagee otherwise consents, will be free and clear of liens, encum-
brances or security interest of others,

29.  Indemnity. Mortgagor agrees ‘o indemnify and hold harmless Mortgagee from
and against any and all losses, liabilities, suits, chligations, fines, damages, judgments,
penalties, claims, charges, costs and expenses (inclediig reasonable attorneys’ fees and
disbursements) which may be imposed on, incurred orpaid by or asserted against Mortgagee
by reason or on account of, or in connection with, (i) any wil'ful misconduct of Mortgagor or
any event of Default hereunder or under the other Loan Documeris given at any time to secure
the payment of the Note secured hereby, (ii) Mortgagee’s good faiilLand commercially
reasonable exercise of any of its rights and remedies, or the performsiice of any of its duties,
hereunder or under the other Loan Documents to which Mortgagor is aparty, (iii) the
construction, reconstruction or alteration of the Premises, (iv) any negligence of Mortgagor, or
any negligence or willful misconduct of any lessee of the Premises, or any of their respective
agents, contractors, subcontractors, servants, employees, licensees or invitees or4xyany
accident, injury, death or damage to any person or property occurring in, on or about tae
Premises or any street, drive, sidewalk, curb or passageway adjacent thereto. Any amount
payable to Mortgagee under this Paragraph shall be due and payable within ten (10) days after
demand therefor and receipt by Mortgagor of a statement from Mortgagee setting forth in
reasonable detail the amount claimed and the basis therefor, and such amounts shall bear
interest at the Default Rate from and after the date such amounts are paid by Mortgagee until
paid in full by Mortgagor.

Mortgagor’s obligations under this Paragraph shall not be affected by the absence or
unavailability of insurance covering the same or by the failure or refusal by any insurance
carrier to perform any obligation on its part under any such policy of covering insurance. If
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any claim, action or proceeding is made or brought against Mortgagor and/or Mortgagee
which is subject to the indemnity set forth in this Paragraph, Mortgagor shall resist or defend
against the same, if necessary in the name of Mortgagee, by attorneys for Mortgagor’s
insurance carrier (if the same is covered by insurance) or otherwise by attorneys approved by
Mortgagee. Notwithstanding the foregoing, Mortgagee, in its reasonable discretion, may
engage its own attorneys to resist or defend, or assist therein, and Mortgagor shall pay, or, on
demand, shall reimburse Mortgagee for the payment of, the reasonable fees and disbursements
of said attorneys.

30.  Prohibition on Sale or Financing. Any sale, conveyance, assignment, pledge,
hypothecation, mortgage, encumbrance, lease or other transfer of title to, or any interest in,
the Premise:, or any portion thereof, or of any entity or any person owning, directly or
indirectly, any interest therein (whether voluntary or by operation of law) without the
Mortgagee’s prie: vritten consent shall be a Default hereunder.

It is understood and agreed that the indebtedness secured hereby was created solely due
to the financial sophistication, creditworthiness, background and business sophistication of
Mortgagor, and Mortgagee captinues to rely upon same as the means of maintaining the value
of the Premises. It is further undersiood and agreed that any junior financing placed upon the
Premises or the improvements located thereon, or upon the interests of Mortgagor may divert
funds which would otherwise be used (o p2y the indebtedness secured hereby, and could result
in acceleration and/or foreclosure by any cuch.iunior lienor. Any such action would force the
Mortgagee to take measures, and incur experses, to protect its security, and would detract
from the value of the Premises mortgaged herebv, 2nd impair the rights of the Mortgagee
granted hereunder. Without limitation by the foreguiig, the Mortgagor shall not incur any
additional indebtedness, whether secured or unsecured, without the prior written consent of
Mortgagee.

Any consent by Mortgagee to, or any waiver of any evert which is prohibited under
this Paragraph shall not constitute a consent to, or waiver of, any rigit, remedy or power of
Mortgagee upon a subsequent event of Default.

31.  Future Advances. Without limiting the generality of any other nrevision
hereof, the indebtedness of Mortgagor hereunder shall include (a) all existing indeviedness of
Mortgagor to Mortgagee evidenced by the Note and all renewals, extensions, modific2tions
and replacements thereof, and (b) all future advances that may be subsequently made by
Mortgagee and all renewals, extensions, modifications and replacements thereof. Mortgagor
hereby agrees to execute any and all supplemental notes, agreements or other documents as
Mortgagee may reasonably request to evidence such future advances, which such supplemental
notes, agreements or other documents shall be similar in form and substance to the existing
notes, agreements and other documents from Mortgagor in favor of Mortgagee.

32.  Enforceability. This Mortgage and the indebtedness arising hereunder shall be
governed by, and construed in accordance with, the internal laws of the State of Illinois
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applicable to contracts made and performed in such State and any applicable laws of the
United States of America.

33.  Miscellancous. This Mortgage and all provisions hereof, shall extend to and be
binding upon Mortgagor and its successors, grantees and assigns, any subsequent owner or
owners of the Premises, and all persons claiming under or through Mortgagor, and the word
“Mortgagor” when used herein shall include all such persons and all persons liable for the
payment of the indebtedness or any part thereof, whether or not such persons shall have
executed said Note or this Mortgage. The word “Mortgagee” when used herein shall include
the successors and assigns of the Mortgagee named herein, and the holder or holders, from
time to time,.of the Note secured hereby.

In the‘event one or more of the provisions contained in this Mortgage or the Note
secured hereby or 10 any other security documents given to secure the payment of the Note
secured hereby shall 1er-any reason be held to be invalid, illegal or unenforceable in any
respect, such invalidity il'egality or unenforceability shall, at the option of the Mortgagee, not
affect any other provision of this Mortgage, and this Mortgage shall be construed as if such
invalid, illegal or unenforceavie provision had never been contained herein or therein.

No offset or claim that Mortgagor now has or may have in the future against
Mortgagee shall relieve Mortgagor frora raying any amounts due under the Note secured
hereby or from performing any other obligitiors contained herein or secured hereby.

At all times, regardless of whether any loan proceeds have been disbursed, this
Mortgage secures (in additton to any loan proceeds djsvursed from time to time) the payment
of any and all expenses and advances due to or incurred oy Mortgagee in connection with the
indebtedness secured hereby; provided, however, notwithstanding anything to the contrary
herein, the total aggregate indebtedness secured by this Mortgage shall not exceed an amount
equal to 500% of the face amount of the Note.

Mortgagor shall not by act or emission permit any building or other improvement on
the Premises not subject to the lien of this Mortgage to rely on the Premises or any part
thereof or any interest therein to fulfill any municipal or governmental requireriest, and
Mortgagor hereby assigns to Mortgagee any and all rights to give consent for all-0r any
portion of the Premises or any interest therein to be used. Similarly, no building or Gther
improvement on the Premises shall rely on any premises not subject to the lien of this
Mortgage or any interest therein to fulfill any governmental or municipal requirement.
Mortgagor shall not by act or omission impair the integrity of the Premises as a single zoning
lot separate and apart from all other premises. Any act or omission by Mortgagor which
would result in a violation of any of the provisions of this paragraph shall be void.

Mortgagor on written request of the Mortgagee will furnish a signed statement of the
amount of the indebtedness secured hereby and whether or not any Default then exists
hereunder and specifying the nature of any such Default.
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Mortgagee shall have the right at its option to foreclose this Mortgage subject to the
rights of any tenant or tenants of the Premises and the failure to make any such tenant or
tenants a party defendant to any such civil action or to foreclose their rights will not be
asserted by the Mortgagor as a defense in any civil action instituted to collect the indebtedness
secured hereby, or any part thereof or any deficiency remaining unpaid after foreclosure and
sale of the Premises, any statute or rule of law at any time existing to the contrary
notwithstanding.

At the option of the Mortgagee, this Mortgage shall become subject and subordinate, in
whole or in part (but not with respect to priority of entitlement to insurance proceeds or any
award in condemnation) to any and all leases of all or any part of the Premises upon the
execution by Mortgagee and recording or registering thereof, at any time hereafter, in the
Office wherein iz Mortgage was recorded or registered, of a unilateral declaration to that
effect.

Any property maiazement agreement for the Premises, whether now in effect or
entered into hereafter by Mortgagor with a property manager, shall contain a “no lien”
provision whereby the property :nanager waives and releases, to the extent permitted by law,
any and all mechanics’ lien rights, if any, that it or anyone claiming through or under it may
have pursuant to applicable law. Such property management agreement or a short form
thereof shall, at Mortgagee’s request, be.recorded with the Office of the Recorder of Deeds for
the county in which the Premises are located. !n addition, Mortgagor shall cause the property
manager to enter into a subordination agreement with Mortgagee, in recordable form, whereby
the property manager subordinates, to the extent pcrunitted by law, its present and future lien
rights and those of any party claiming by, through o: xnder it, to the lien of this Mortgage.
Mortgagor’s failure to require the “no lien” provision o t'ie subordination agreement
described herein shall constitute a Default hereunder.

The terms “Mortgage,” “Security Agreement” and “Morigag= and Security
Agreement” wherever used herein or in the Note secured hereby or iy -any other instrument
evidencing or securing the Note secured hereby shall mean this Mortgage und the Security
Agreement herein contained or any other security agreement securing the Note, as the context
may $O require.

(Signature page immediately follows.)
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IN WITNESS WHEREOF, Mortgagor executed this Mortgage the day and year first

above written.
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BG MELROSE PARK, L.L.C.
an Illinois limited liability company

By: ‘ (

Robert Stith, Manager

Ny 27

v Grege Chfidacoff, ﬁnage\l




UNOFFICIAL COPY




UNOFFICIAL COPY

30048564
STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )
I, GAW ’Brwv . a Notary Public in and for said

County in the State aforesaid, DO HEREBY CERTIFY THAT Robert Smith and Gregy
Chudacoff, personally known to me to be the Managers of BG Melrose Park, L.L.C., in
whose name the above and foregoing instrument is executed, appeared before me this day in
person and acknowledged that they signed and delivered the said instrument as their free and
voluntary act, icr the uses and purposes therein set forth.

GIVEN urde: my hand and Notarial Seal this 8“‘ day of January, 2003.

Notary Public

My Commission Expires: B RN
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EXHIBIT A

Legal Description

PARCEL 1:

THAT PART OF THE WEST % OF THE SOUTHEAST Y OF SECTION 4, TOWNSHIP 39 NORTH,
RANGE 12 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS MORE

DESCRIBEDIN' A WARRANTY DEED, RECORDED OCTOBER 26, 1897 AS DOCUMENT
NUMBER 2606257 IN BOOK 6086, PAGE 510; THENCE NORTH ALONG SAID PARALLEL LINE
OF DISTANCE OF-159.59 FEET TO A POINT 1275.7 FEET SOUTH OF THE NORTH LINE OF
SAID SOUTHEAST % THENCE EAST AT RIGHT ANGLES TO THE LAST DESCRIBED LINE, A

THENCE CONTINUING SOUTHWEST FERLY ALONG THE CURVED LINE CONVEXED
SOUTHEASTERLY, TANGENT TO THE LAST DESCRIBED LINE AND HAVING A RADIUS OF
764.5 FEET, AN ARC DISTANCE OF 202:0% FEET TO ITS INTERSECTION WITH A LINE
DRAWN FROM A POINT ON THE SAID NORTHERLY LINE OF LAKE STREET A DISTANCE OF
128.01 FEET SOUTHEASTERLY MEASURED ALONG SAID NORTHERLY LINE FROM THE
POINT OF BEGINNING AND FORMING AN ANGLE OF 73 DEGREES 00 MINUTES
SOUTHEASTERLY TO NORTHEASTERLY WITH SAIL MORTHERLY LINE OF LAKE STREET;
THENCE SOUTHWESTERLY ALONG SAID LINE A DISTANCE OF 49.09 FEET TO SAID
NORTHERLY LINE OF LAKE STREET, THENCE NURTMWESTERLY ALONG SAID
NORTHERLY LINE OF LAKE STREET A DISTANCE OF 12801 FEET TO THE POINT OF
BEGINNING IN COOK COUNTY, ILLINOIS,

PARCEL 2:

EASEMENT FOR INGRESS, EGRESS AND ACCESS FOR THE BENEFIT OF PARCEL | AS
CREATED BY THE DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIGNS AND
EASEMENTS RECORDED NOVEMBER 25, 2002 AS DOCUMENT 0021306201 AND AS
AMENDED BY THE AMENDED AND RESTATED DECLARATION OF COVENANTS,

PROPERTY ADDRESS OF REAL ESTATE:

2905 West Lake Street
Melrose Park, Illinois

PERMANENT TAX IDENTIFICATION NUMBER:
[5-04-404-043
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EXHIBIT B

Permitted Exceptions

1. Real estate taxes not yet due and payable.

2. Lease between, the gagor and General Transmotive Industries, Inc. dated
lkl 4 ( o LY
] 'i \

3. Lease betwee%%‘lygor and General Truck Parts & Equipment Company
dated i) a \l" - .

4. Excapiion Nos. 9, 10, 11, 12, 13, and 14 appearing on Schedule B to
Commitment No. 2036728 dated November 14, 2002, issued by Mercury Title Company,
L.L.C.

73150005

27




UNOFFICIAL COPY




