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2. MANNER OF ADOPTIOM OF AMENDMENf‘

The following amendrierit of the Articles of Incorporation was adopted on ___December :
(Month & Day)

2002 __ in the manner inciicé ter below. ( "X" one box only)
ear
By a majority of the incorparators, pravided no directors were named in the articles of incorporation and no directors

have been elected;

(Note 2)
By a majority of the board of directors, in accardance with Section 10.10, the corporation having issued no shares
as of the time of adoption of this amendmen;

(Note 2)
By a majority of the board of directors, in accordance wit! Section 10.15, shares having been issued but sharsholder
action not being required for tha adoption of the amendmant;

(Note 3)
By the shareholders, in accordance with Section 10.20, a resui:iion of the board of directors having been duly
adopted and submitted to the shareholders. At a meeting of sharet.oilsrs, not less than the minimum number of

votes required by statute and by the articles of incorporation were woter'in favor of the amendment;
(Note 4)

By the shareholders, in accordance with Sections 10.20 and 7.10, a resolution zf the board of directors having been
duly adopted and submitted to the shareholders. A consent in writing has beer sipned by shareholders having not
less than the minimum number of votes required by statute and by the articles . it corporation. Shareholders who
have not consented in writing have been given notice in accordance with Section 7/10;

o o g o

0

(Notes 4 & 5)
[v]| By the shareholders, in accordance with Sections 10.20 and 7.10, a resolution of the board 4f irectors having been
duly adopted and submitted to the shareholders. A consent in writing has been signed by all the shareholders

entitled to vote on this amendment.
{Note 5)

3. -TEXT OF AMENDMENT:

a. When amendment effects a name change, insert the new corporate name below. Use Page 2 for all other
amendments.

Article I: The name of the corporation is:

No change

(NEW NAME)

RETURN TO BOX 408

) TT . - All changes other thah name, include on page 2
A N: b. N‘ n'k Q\Q\SQL\ 9 (over) pag
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Text of Amendment 6

b.  (ifamenidment affects the corporale purpose, the amended purpose is required to be set forth in its entirety. If there
is not sufficient space to do so, add one or more sheets of this size.)

See Exhibit A attached hereto and made a part hereof.
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The manner, if not set forth in Article 3b, in which any exchange, reclassification or cancellation of issued shares,
or a reduction of the number of authorized shares of any class below the number of issued shares of that class,
provided for or effected by this amendment, is as follows: (If not applicabls, insert "No change”)

See Exhibit A attached hereto.

(a) The manner, if not set forth in Article 3b;, in which said amendment effects a change in the amount of paid-in
capital (Paid-in capital replaces the terms Stated Capital and Paid-in Surplus and is equal to the total of these
accounts) is as follows: {If not applicable, insert "No change”)

No change

(b) The awiount of paid-in capital (Paid-in Capital replaces the terms Stated Capital and Paid-in Surplus and is equal
to the totas of ihese accounts) as changed by this amendment is as follows: (If not applicable, insert "No change”)

No change
Before Amendment After Amendment

Paid-in Capital $ $

(Complete either item & o:-7 L.alow. All signatures must be in BLACK INK.)

The undersigned corporation has caused this staterrent trhe signed by its duly authorized officers, each of whom affirms,
under penalties of perjury, that the facts stated herein are ‘rue.

Dated ,_2002 IFC C[gdlt Corporation
(Month & Day) (Year) (Exa(:t Mm ri 8 datp-et axagution)
attested by
(Signature of Secretary or Assistant Secretary) (Sionature f President or Vice President)
: —Rudoloh D
(Type or Print Name and Title) ! f7ne or Print Name and Title)

If amendment is authorized pursuant to Section 10.10 by the incorporators, the incu sorators must sign below, and type
or print name and title.

OR

If amendment is authorized by the directors pursuant to Section 10.10 and there are no officers,ncr a majority of the
directors or such directors as may be designated by the board, must sign below, and type or print viz;aw and title.

The undersigned affirms, under the penalties of perjury, that the facts stated herein are true,

Dated | '
{Month & Day) {Year)

Page 3
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NOTE 2:

NOTE 3:

NOTE 4:

NOTE 5:
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NOTES and INSTRUCTIONS

State the true exact corporate name as it appears on the records of the office of the Secretary of State, BEFORE
any amendments herein reported.

Incorporators are permitted to adopt amendments ONLY before any shares have been issued and before any
directors have been named or elected. (§10.10)
Directors may adopt amendments without shareholder approval in only seven instances, as follows:

(a) toremove the names and addresses of directors named in the articles of incorporation;

(b} toremove the name and address of the initial registered agent and registered office, provided a statement
pursuant to § 5.10 is also filed;

(c) toincrease, decrease, create or eliminate the par value of the shares of any class, so long as no dass or series
of shares is adversely affected.

{(d) to split the issued whole shares and unissued authorized shares by multiplying them by a whole number, so
Ir1g 38 no class or serigs is adversely affected thereby;

(e) tochznge the corporate name by substituting the word “"corporation”, "incorporated”, “company”, "llmrted“ or
the atore viation "corp.”, "inc.", “¢0.", or "Iltd." for a similar word or abbraviation in the name, or by adding a
geograplucz| attribution to the name;

() toreduce the =uthorized shares of any class pursuant to a cancellation statement filed in accordance with
§9.05,

(g) to restate the anic'a=-of incorporation as currently amended. (§10.15)

All amendments not adopted wiiar § 10.10 or § 10.15 require (1) that the board of directors adopt a resolution setting
forth the proposed amendment and (2) that the shareholders approve the amendment.

Shareholder approval may be (1) by vots 2t a shareholders' meeting (sither annual or special) or (2) by consent,
in writing, without a meseting.

To be adopted, the amendment must receive the afiirmative vote or consent of the holders of at least 2/3 of the
outstanding shares entitled to vote on the amendmer. (Lut if class voting applies, then also af least a 2/3 vole within
each class is required),

The articles of incorporation may supersede the 2/3 vote cequirement by specifying any smaller or larger vote
requirement not less than a majority of the outstanding sharas antitled to vote and not less than a majority within
each class when class voting applies. (§ 10.20)

When shareholder approval is by consent, all shareholders must be givenr notice of the proposed amendmaent at
ieast 5 days before the consent is signed. If the amendment is adopted, sh=reholders who have not signed the
consent must be promptly notified of the passage of the amendment. (8§ 7.10 & 10.20)

Page 4
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EXHIBIT A | @
TO 09
ARTICLES OF AMENDMENT %
OF Qs
IFC CREDIT CORPORATION ¢

ARTICLE 4: CAPITAL STOCK. The classes of stock which the Corporation is
authorized to issue, and the designations, preferences, qualifications, limitations, restrictions, and
special or relative rights with respect to the shares of each class, are as follows:

A Authorized Stock. The Corporation is authorized to issue two classes of stock
designated, respectively, “Common Stock” and “Preferred Stock”. The Corporation is
authorized to issuz a total of 39,000,000 shares of all classes, consisting of 35,000,000 shares of
Common Stock,rar value $0.01 per share, and 4,000,000 Preferred Shares, par value $0.01 per
share of which 1,200,020 have been designated as “Series A 12.0% Cumulatxvc Convertible
Preferred Stock.”

B. Common Stocik

Section 1. General. The voting, dividend and liquidation and other rights of the
holders of Common Stock are subject t0 and qualified by the rights of the holders of Preferred
Stock, if any.

Section2.  Voting. The holders of th¢ Common Stock are entitled to one vote for
each share held. There shall be no cumulative voting.

Section 3. Dividends. Dividends may be dcclared and paid on the Common Stock
from funds lawfully available therefore if, as and when deterriitied by the Board of Directors in
their sole discretion, subject to provisions of law, any provisios of this Amended Articles of
Incorporation, as amended from time to time, and subject to the rclaiive rights and preferences of
any shares of Preferred Stock authorized and issued hereunder.

Section 4. Liquidation. Upon the dissolution or liquidation or winding up of the
Corporation, whether voluntary or involuntary, holders of Common Stock #1%i be entitled to
receive pro rata all assets of the Corporation available for distribution to its stockiwiders, subject,
however, to the liquidation rights of the holders of Preferred Stock authorized zud issued
hereunder.

-C. Preferred Stock.

Section 1. Designation and Amount. The shares of such series shall be designated as
“Series B 11.0% Cumulative Convertible Preferred Stock™ (the “Series B Preferred”), and the
.number of shares constituting such series shall be 2,237,288.

Defined terms used in this Certificate of Designation and not defined herein shall
have the respective meanings given thereto in Section 10.
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O,
Section 2. Dividends. g

{(a) Payment. The holders of the shares of Series B Preferred (collectively
“Shares” and individually a “Share”) shall be entitled to receive, when declared payable
by the Board of Directors from funds legally available therefore, and subject to the
limitations set forth in that certain Subordinated Note Agreement, dated as of October 1,
1998, between the Company and Structured Equity LLC (the “Subordinated Note
Agreement”), dividends at the rate of eleven percent (11.0%) per annum of the
Liquidation Value thereof (calculated on the basis of a year of 360 days consisting of
twelve 30-day months) from and including December 31, 2002 to and including the
Redemption Date, subject to the provisions of Section 6, or the Conversion Date, as the
case may be, or the earlier liquidation, dissolution or winding up of the Corporation.
Such 4ividends will be payable on January 31, 2003 and on each April 30, July 31,
October-2)-and January 31 of each year thereafter (each, a “Payment Date™) to holders of
record on th¢ Record Date in advance of such Payment Date. A quarterly dividend
period shall begiri-on the day following each Record Date and end on the next succeeding
Record Date. if dividends shall not have been paid, or declared and set apart for
payment, upon all outsianding shares of Series B Preferred at the aforesaid rate, such
deficiency shall be cumulative in full (and thereby accumulate).

(b)  Unpaid Dividends. If the Company fails to pay a dividend within three (3)
days of any Payment Date (“Urpaid Dividends™), then any such Unpaid Dividends shall
accrue and thereafter be payable al a rate per annum equal to fifteen percent (15%) per
annum for the first thirty (30) days after the Payment Date and, if such Unpaid Dividends
have not been paid within such thirty (30) day period, then eighteen percent (18%) per
annum for each month thereafter until all suct Znpaid Dividends have been paid in full.

(9] Interest Rate. Accumulation of dividends on the Series B Preferred shall
bear interest at the rate equal to the then applicable civicend rate, compounded annually
until paid.

Section 3. Liguidation. Upon any liquidation, dissoluaion or winding up of the
Corporation (whether voluntary or involuntary), each holder of Seriet B Preferred shall be
entitled to be paid, before any distribution or payment is made upon any Jun.or Securities, an
amount in cash equal to the aggregate Liquidation Value of all Shares held by such holder plus
the accrued dividends thereon, and the holders of Series B Preferred shall not be cniitled to any
further payment. If upon any such liquidation, dissolution or winding up of the Corjperation, the
Corporation’s assets to be distributed among the holders of the Serics B Preferred are insufficient
to permit payment to such holders of the aggregate amount which they are entitled to be paid
under the first sentence of this Section 3, then the entire assets available to be distributed to the
Corporation’s stockholders shall be distributed pro rata among such holders based upon the
aggregate Liquidation Value (plus the aggregate accrued dividends thereon) of the Series B
Preferred held by each such holder. Prior to the liquidation, dissolution or winding up of the
Corporation, the Corporation shall declare for payment ail accrued and unpaid dividends with
respect to the Series B Preferred, but only to the extent (i) of funds of the Corporation legally
available for the payment of dividends and (i) permitted pursuant to the Subordinated Note
Agreement. Not less than 60 days prior to the payment date stated therein, the Corporation shall

2
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mail written notice of any such liquidation, dissolution or winding up to each record holder of
Series B Preferred, setting forth in reasonable detail the amount of proceeds to be paid with
respect to each Share, each share of Common Stock and each share of any other class or series of
outstanding equity securities in connection with such liquidation, dissolution or winding up.
Neither the consolidation or merger of the Corporation into or with any other entity or entities
(whether or not the Corporation is the surviving entity), nor the sale or transfer by the
Corporation of all or any part of its assets, nor the reduction of the capital stock of the
Corporation, nor any other form of recapitalization or reorganization affecting the Corporation
shall be deemed to be a liquidation, dissolution or winding up of the Corporation within the
meaning of this Section 3.

The holder of any Series B Preferred shall not be entitled to receive any payment
owed for such Shares under this Section 3 until such holder shall cause to be delivered to the
Corporation (i)the certificate(s) representing such Series B Preferred and (ii) transfer
instrument(s) sausizcory to the Corporation and sufficient to transfer such Shares to the
Corporation free of ary adverse interest. No interest shall accrue on any payment under this
Section 3 after the due dat>thereof

After payment of the full amount of the liquidating distribution to which they are
entitled, the holders of the Series B8 Preferred will not be entitled to any further participation in
any distribution of assets by the Corporztion.

Section 4. Priority of Series B referred. The Series B Preferred shall be prior and
senior to the Common Stock and to all other classes of stock of the Corporation designated as
junior to the Series B Preferred as to dividencs and as to distribution upon liquidation,

dissolution or winding up of the Corporation (togethe:, “lunior Securities™).

So long as any Series B Preferred remains cutstanding, without the prior wntten
consent of the holders of a majority of the Outstanding shaies of Series B Preferred, the
Corporation shall not, nor shall it permit any Subsidiary to, i#dsem, purchase or otherwise
acquire directly or indirectly any Junior Securities except the Corporation is expressly permitted,
without such prior written consent, to purchase certain warrants (the “\Varrants™) issued pursuant
to that certain Equity Agreement between the Corporation and Structurec Egnity LLC, dated as
of October 1, 1998 or any shares issued in connection with the exercise cf sich Warrants, all
pursuant to the Equity Agreement, nor shall the Corporation directly or indirectiv pay or declare
any dividend (other than a dividend payable solely in shares of the Junior Securiiies) or make
any distribution upon any Junior Securities unless full cumulative dividends have be=ii declared
and set aside for payment in full on the Series B Preferred.

The Series B Preferred shall be pari passu to all other class of stock of the
Corporation designated as pari passu to the Series B Preferred as to dividends and as to
distributions upon liquidating dissolution or winding up on the Corporation (together, “Parity
Securities™).

So long as any Series B Preferred remains outstanding, without the prior written
consent of the holders of a majority of the Outstanding Shares of Series B Preferred, the
Corporation shall not, nor shall it permit any Subsidiary to, redeem, purchase or otherwise

9608C00¢E
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acquire directly or indirectly any Parity Securities (“Buyback™), nor shall the Corporation
directly or indirectly pay or declare any dividend (other than a dividend payable solely in shares
of Parity Securities or Junior Securities} or make any distribution upon any Parity Securities
(“Distribution”) unless either (i) full cumulative dividends have been declared and set aside for

payment in full on the Series B Preferred or (ii) such Buybacks or Distributions are also made on
a pro rata basis on the Series B Preferred.

Section 5. Conversion- Conversion rights shall apply to the Series B Preferred as
follows (the “Conversion Rights™):

(a)  General. For the purposes of conversion, the Series B Preferred shall be
valuédat the Issue Price, and, if converted, the Series B Preferred shall be converted into
Commou.Stock (the “Conversion Stock™) at the price of $2.95 per share of Conversion
Stock (“Cenversion Price”), subject to adjustment pursuant to the provisions of this
Section 5.

(b)  Holder's Right to Convert. Each Holder of Series B Preferred shall have
the right to convert auy or all of such Holder’s outstanding Series B Preferred into
Conversion Stock at a7y time upon sixty (60) days advanced written notice to the
Company. For purposes hereof, any Holder that acquires shares of Series B Preferred
from another Holder and not upon original issuance from the Corporation shall be
entitled to exercise its conversi¢nvight in the same manner as the original Holder. Each
Holder’s right to convert shall operzte a< follows:

(1) Mechanics of Conversion. In order to convert Series B Preferred

into full shares of Common Stock, a Inlder shall (A) send to the Corporation a '

fully executed notice of conversion (“Natice of Conversion™) which shall specify
the date on which the Notice of Conversio+-is deposited in the mail (the “Date of
Conversion™), the number of shares of Series B! Preferred to be converted, the
applicable Conversion Price and a calculation «f the number of shares of
Conversion Stock issuable upon such conversion anc* {2} together with the Notice

of Conversion, send the original certificates represent.ng the Series B Preferred |

being converted (the “Stock Certificates™), duly endorsed for transfer.

) (i)  Delivery of Common Stock Upon Conversion. ./{*ie- Corporation

“shall no later than 30 days after receipt by the Corporation ci-ail necessary
documentation duly executed and in proper form required for conversion, send to
the Holder (A) a certificate for the number of shares of Conversion Stock to
which the Holder shall be entitled as aforesaid and (B) a certificate for the number
of shares of Series B Preferred that were not so converted. In the case of a dispute
as to the calculation of the Conversion Price, the Corporation shall promptly issue
to the Holder the number of Shares that are not disputed and shail submit the
disputed calculations to its outside accountant. The Corporation shall cause the
accountant to perform the calculations and notify the Corporation and Holder of
the results no later than 60 business days from the time it receives the disputed
calculations. The accountant’s calculation shall be deemed conclusive absent
manifest error.

9602C00%
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{c) Mandatory Conversion.

(1) Upon the first to occur of the consummation of an Initial Public
Offering (as defined below) and December 31, 2009, all of the shares of Series B
Preferred then outstanding shall be converted without any further action on the
part of the Corporation or the Holders of such Series B Preferred into Conversion
Stock (“Mandatory Conversion™). Notice thereof shall be mailed within five days
following the first sale of Common Stock pursuant to the Initial Public Offering
by the Corporation to each Holder of Series B Preferred or December 31, 2009, as
the case may be, such notice to specify the date on which Mandatory Conversion
occurred (which may be retrospective to as early as the 30th day prior to the
Initial Public Offering) and to call upon such Holder to surrender to the
Corporation, in the manner and at the place designated in such notice, the Stock
Ceitificates. The number of shares of Common Stock to be delivered to each
Hoidec of Series B Preferred upon Mandatory Conversion shall be computed by
dividing (A) the Issue Price by (B) the Conversion Price in effect at the time of
Mandatory Conversion. In the event of Mandatory Conversion, the Corporation
shall forthwith tapsmit to each Holder of Series B Preferred certificates for the
shares of Common Stack issued as a result thereof, dated the date of Mandatory
Conversion; and such Holders shall be deemed for all purposes to be the Holders
of such Common Stocy 2:.0of the date of Mandatory Conversion.

(i)  An “Initial Public Offering” is the first sale of Common Stock by
the Corporation to underwriter: for the account of the Corporation pursuant to a
registration statement under the Securities Act filed with the SEC where: the pre-
public offering market capitalizatioti-0¥ the Corporation is at least $50,000,000
and the total aggregate offering price to‘the public of the Common Stock so sold
by the Corporation is at least $10,000,000:

(d) Adjustment Due to Stock Split, Stock Dividend, Etc.  If, prior to the
conversion of all of the Series B Preferred, the number of ovistanding shares of Common
Stock is increased by a stock split, stock dividend or other similar-2vent, the Conversion
Price shall be proportionately reduced, or if the number of outstanding shares of Common
Stock is decreased by a combination or reclassification of shares, or other similar event,
the Conversion Price shall be proportionately increased.

(e) Adjustment Due to Merger, Consolidation, Etc. If, prior to the cenversion
of all Series B Preferred, there shall be any merger, consolidation, exchange of shares,

recapitalization, reorganization or other similar event, as a result of which shares of
Common Stock shall be changed into the same or a different number of shares of the
same or another class or classes of stock or securities of the Corporation or another entity
or there is a sale of all or substantially ali the Corporation’s assets or there is a change of
control transaction, then the Holders of Series B Preferred shall thereafter have the right
to receive upon conversion of Series B Preferred, upon the basis and upon the terms and
conditions specified herein and in lieu of the shares of Conversion Stock immediately
theretofore issuable upon conversion, such stock, securities and/or other assets that the
Holder would have been entitled to receive in such transaction had the Series B Preferred

960%COOE
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been converted immediately prior to such transaction, and in any such case appropriate
provisions shall be made with respect to the rights and interests of the Holders of the
Series B Preferred to the end that the provisions hereof (including, without limitation,
* provisions for the adjustment of the Conversion Price and of the number of shares
issuable upon conversion of the Series B Preferred) shall thereafter be applicable, as
nearly as may be practicable in relation to any securities thereafter deliverable upon the
exercise hereof. The Corporation shall not effect any transaction described in this
Section 5(E) unless (A) it first gives at least 30 days prior notice of such merger,
consolidation, exchange of shares, recapitalization, reorganization or other similar event
(during which time the Holder shall be entitled to convert its shares of Series B Preferred
into Conversion Stock) and (B) the resulting successor or acquiring entity (if not the
Coiporation) assumes by written instrument the obligations of the Corporation under the
Amernded Articles of Incorporation including this Section S(E). The provisions of this
paragrapi shiall not apply to the extent that any transaction referred to herein is deemed to
be a liquidaticr pursuant to Section 3.

(f) Issiaiice_of Additional Stock below Purchase Price. If the Corporation
shall issue, after the daleupon which any shares of Series B Preferred were first issued
(the “Purchase Date”), any.Additional Stock (as defined below) without consideration or
for a consideration per shzre less than the Conversion Price for the Series B Preferred in
effect immediately prior to the issuance of such Additional Stock (including Additional
Stock deemed to be issued pursuar: to Section 5(I), the Conversion Price for the Series B
Preferred in effect immediately prici—to each such issuanée shall automatically be
adjusted as set forth in this Section 5(F%), unless otherwise provided in this Section 3(F).

(i) Adjustment Formula. - ¥henever the Conversion Price is adjusted
pursuant to this Section (5)(F), the new Conversion Price shall be determined by
multiplying the Conversion Price then in-citect.by a fraction, (x) the numerator of
which shall be the number of shares of Cominon Stock outstanding immediately
prior to such issuance (the “Outstanding Commor, ‘) plus the number of shares of
Common Stock that the aggregate consideration received by the Corporation for
the issuance of the total number of shares of Additional Siock would purchase at
such Conversion Price; and (y) the denominator of whicii shail be the number of
shares of Outstanding Common plus the number of shares. of such Additional
Stock so issued. For purposes of the foregoing calculation fhe amount of
“Outstanding Common” shall be determined on a fully-diluted basis; assuming
the exercise or conversion of all exercisable or convertible options, warrants,
purchase rights, and convertible securities, including, but not limited to, the
outstanding Preferred Stock and the “Option Pool” (as defined below).

(i)  Definition of *“Additional Stock”.  For purposes of this

Section 5(F), “Additional Stock” shall mean any shares (1) issued pursuant to any
splits, equity distributions, dividends, recapitalizations, and recombinations and
reclassifications of Common or Series B Preferred Stock; and (2) issued by the
Corporation of Common or Series B Preferred Stock (or rights to acquire such
equity securities or securities convertible into, or exchangeable for, such equity
securities) at a price below the original purchase price, in which case, the

960%c00t
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conversion price for the Series B Preferred will be adjusted on a weighted average
basis, other than:

(D Up to 3,000,000 shares of Common Stock issuable or
issued to officers, directors, employees, consultants, and affiliates, of the
Corporation pursuant to a stock option or stock purchase plan or
agreement approved by the Board of Directors of the Corporation (the
“Option Pool™)

(2)  Common Stock issued or issuable upon conversion of the
Series B Preferred Stock;

(3)  Common Stock issued or issuable upon conversion of the
Warrants;

4) Common Stock issued or issuable in a transaction approved
ir advance by the holders of at least two-thirds of the then outstanding
Series 5 Preferred; and

(5) Common or Series B Preferred Stock (or options or
warrants to purchase such equity securities) issued to financial institutions
or lessors in contiectizn with commercial credit arrangements, equipment
financings or similar transactions or in connection with bona fide
acquisitions, mergers,( technology licenses or purchases, corporate
partnering agreements or sinilar transactions, provided that the terms of
such transaction or transacticas-are unanimously approved by the Board of
Directors.

()  No Fractional Adjustments. No adjusiment of the Conversion Price for
the Series B Preferred shall be made in an amount less ihon one cent per share, provided
that any adjustments that are not required to be made by reasor of this sentence shall be
carried forward and shall be either taken into account in any suoscquent adjustment made
prior to three years from the date of the event giving rise to the adjustment being carried
forward, or shall be made at the end of three years from the date of the svent giving rise
to the adjustment being carried forward.

(h) Determination of Consideration. In the case of the issuance 27 Common
Stock for cash, the consideration shall be deemed to be the amount of cash paid therefor
before deducting any reasonable discounts, commissions or other expenses allowed, paid
or incurred by the Corporation for any underwriting or otherwise in connection with the
issuance and sale thereof. In the case of the issuance of the Common Stock for a
consideration in whole or in part other than cash, the consideration other than cash shall
be deemed to be the fair value thereof as determined by the Board of Directors
irrespective of any accounting treatment.

(1) Deemed Issuances of Common Stock. In the case of the issuance

(whether before, on or after the Purchase Date) of options to purchase or rights to
subscribe for Common Stock, securities by their terms convertible into or exchangeable

9g08co0t
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for Common Stock or options to purchase or rights to subscribe for such convertible or

exchangeable securities, the following provisions shall apply for all purposes of this
Section 5:

(1) The aggregate maximum number of shares of Common Stock
deliverable upon exercise (assuming the satisfaction of any conditions to
exercisability including, but not limited to, the passage of time, but without taking
into account potential antidilution adjustments) of such options to purchase or
rights to subscribe for Common Stock shall be defined to have been issued at the
time such options or rights were issued and for consideration equal to the
consideration (determined in the manner provided in Section 5(H)), if any,
received by the Corporation upon the issuance of such options or rights plus the
rminimum exercise price provided in such options or rights (without taking into
acesunt potential antidilution adjustments) for the Common Stock covered
therely

960%C00E .

(1)~ The aggregate maximum number of shares of Common Stock
deliverable upon conversion of or in exchange for (assuming the satisfaction of
any conditions to convertibility or exchangeability, including, but not limited to,
the passage of time, but without taking into account potential antidilution
adjustments) any suck. convertible or exchangeable securities or upon the exercise
of options to purchase oiziznts to subscribe for such convertible or exchangeable
securities and subsequent conversion or exchange thereof shall be deemed to have
been issued at the time such sccurtties were issued or such options or rights were
issued and for a consideration equzi<o the consideration, if any, received by the
Corporation for any such securities urd related options or rights (excluding any
cash received on account of accrued ‘interest. or accrued dividends), plus the
minimum additional consideration, if aiiy, te-he received by the Corporation
(without taking into account potential antidiyition adjustments) upon the
conversion or exchange of such securities or the exercise of any related options or
rights (the consideration in each case to be determirnec 1n the manner provided in
Section 5(H).

(iii) In the event of any change in the number oi shares of Common
Stock deliverable or in the consideration payable to the Corporaiisn upon exercise
of such options or rights, upon conversion of or in exchange for suth convertible
or exchangeable securities or upon exercise of any options or rights related to
such convertible or exchangeable securities, including, but not limited to, a
change resulting from the antidilution provisions thereof, the Conversion Price of
the Series B Preferred Stock, to the extent in any way affected by or computed
using such options, rights or securitics or options or rights related to such
securities, shall be recomputed to reflect such change, but no further adjustment
shall be made for the actual issuance of Common Stock or any payment of such
consideration upon the exercise of any such options or rights or the conversion or
exchange of such securities or upon exercise of any options or rights related to
such convertible or exchangeable securities.
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"(iv)  Upon the expiration of any such options or rights, the termination
of any such rights to convert or exchange or the expiration of any options or rights
related to such convertible or exchangeable securities, the Conversion Price of the
Series B Preferred Stock, to the extent in any way affected by or computed using
such options, rights or securities or options or rights related to such securities,
shall be recomputed to reflect the issuance of only the number of shares of
Common Stock (and convertible or exchangeable securities that remain in effect)
actually issued upon the exercise of such options or rights, upon the conversion or

exchange of such securities or upon the exercise of the options or nights related to
such securities.

(v)  The number of shares of Common Stock deemed issued and the
consideration deemed paid therefor pursuant to Sections S(I)(i) and S(D(ii) shall

be appropriately adjusted to reflect any change, termination or expiration of the
type rescribed in either Section 5(T)(iii) or S(I)(iv).

)] Mo Increase in Conversion Price. Notwithstanding any other provisions of
this Section 5, except-to the limited extent provided for in Sections 5(I)(iii) and 5(I)(iv),
no adjustment of the Caonversion Price pursuant to this Section 5 shall have the effect of
increasing the Conversior Price above the Conversion Price in effect immediately prior
to such adjustment.

(k) No Practional Shai¢s. If any conversion or adjustment under Section §
would create a fractional share of Conversion Stock or a right to acquire a fractional
share of Conversion Stock, such fractiorial share shall be disregarded upon Conversion
and the number of shares of Conversion Steck issuable upon conversion shall be the next
lower number of shares and the fractional share skl be paid to the Holder in cash.

Section 6., Redemption.

(a) Redemption Option. Holders of Series B Prefarrad shall have the right to
cause the Corporation to redeem, and upon the exercise of suci right the Corporation
shall have the obligation to redeem, all or any portion of the Shares of Series B Preferred
then Outstanding on December 31, 2009 (the “Redemption Date”)/at # price per Share
equal to the Redemption Price.

(b) Redemption Procedures.

(1) Notices. On or within thirty (30) days prior to October 31, 2005,
the Company shall provide the Investor with written notice of the Redemption
Date. The Investor shall provide the Company with written notice of redemption
of Shares at least thirty (30) but not more than sixty (60) days prior to the
Redemption Date. Failure of the Investor to provide timely notice shall result in
forfeiture of its redemption option.

(i) Redemption. A holder of the Series B Preferred shall not be
entitled to receive payment of the Redemption Price for such Shares under
Section 6(A) until such holder shall cause to be delivered to the place specified in
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the notice given with respect to such redemption (i) the Stock Certificates and (ii})
transfer instrument(s) satisfactory to the Corporation and sufficient to transfer
such Shares to the Corporation free of any adverse interest. No interest shail

accrue on the Redemption Price of any Share of Series B Preferred after the

Redemption Date. Any Shares which are redeemed or otherwise acquired by the
Corporation shall be canceled and retired to authorized but unissued shares.

(c) Dividend on Redemption Shares.

(1) No Share shall be entitled to any dividends accruing after the date
on which the Redemption Price of such Share is paid or made available upon
surrender of the Stock Certificates representing such Shares to the holder of such
Share. On such date, all rights of the holder of such Share shall cease, and such
Share shall no longer be deemed to be issued and outstanding.

¢ Until the Redemption Price is paid or made available, Shares
delivered to the Company in accordance with Section 6(B) shall continue to be
entitled to dividends after the Redemption Date.

(d)  ProRata Redenuption. If the funds of the Corporation legally available for
redemption of Shares on the Rzdemption Date are insufficient to redeem the total number
of Shares to be redeemed on suzn date; those funds which are legally available shall be
used to redeem the maximum possibie number of Shares pro rata among the holders of
the Shares to be redeemed based upori th: aggregate Redemption Price of such Shares
held by each such holder. At any tine thereafter when additional funds of the
Corporation are legally available for the’ redemption of Shares, such funds shall
immediately be used to redeem the balance ‘of the Shares which the Corporation has
become obligated to redeem on the Redemption Date, but which it has not redeemed.
Prior to any redemption of Series B Preferred, the Co:poration shall declare for payment
all accrued and unpaid dividends with respect to the Shaies which are to be redeemed, but
only to the extent of funds of the Corporation legally avsil2ble for the payment of
dividends.

Section 7. Voting Rights. Except as otherwise provided herein and as otherwise
required by applicable law, the Shares of Series B Preferred shall have no votiiigaigats.

Section 8. Registration of Transfer. The Corporation shall keep at its principal office
a register for the registration of Series B Preferred. Upon the surrender of any Stock Certificate
representing Series B Preferred at such place, the Corporation shall, at the request of the record
holder of such Stock Certificate, execute and deliver (at the Corporation’s expense) a new
certificate or certificates in exchange therefor representing in the aggregate the number of Shares
represented by the surrendered certificate. Each such new certificate shall be registered in such
name and shall represent such number of Shares as is requested by the holder of the surrendered

certificate and shall be substantially identical in form to the surrendered certificate, and

dividends shall accrue on the Series B Preferred represented by such new certificate from the
date to which dividends commenced accruing on such Series B Preferred represented by the
surrendered certificate.
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Section 9. Replacement. Upon receipt of evidence reasonably satisfactory to the
Corporation (an affidavit of the registered holder shall be satisfactory) of the ownership and the
loss, theft, destruction or mutilation of any Stock Certificate evidencing Shares of Series B
Preferred, and in the case of any such loss, theft or destruction, upon receipt of indemnity
reasonably satisfactory to the Corporation (provided that if the holder is a financial institution or
other institutional investor its own indemnity agreement shall be satisfactory), or, in the case of
any such mutilation upon surrender of such Stock Certificate, the Corporation shall (at its
expense) execute and deliver in lieu of such certificate a new certificate of like kind representing
the number of Shares of such class represented by such lost, stolen, destroyed or mutilated
certificate and dated the date of such lost, stolen, destroyed or mutilated certificate, and
dividends shall accrue on the Series B Preferred represented by such new certificate from the

date to which dividends have been fully paid on such lost, stolen, destroyed or mutilated
certificate,

Section ).. _ Definitions.
“Board of Direcio:s” means the board of directors of the Corporation,

“Common Stock” me2is; collectively, the Corporation’s Common Stock and any capital
stock of any class of the Corporation hereafter authorized which is not limited to 2 fixed sum or
percentage of par or stated value iniespect to the rights of the holders thereof to participate in
dividends or in the distribution of asseis uron any liquidation, dissolution or winding up of the
Corporation.

“Issue Price” of any share shall be equai t6 52.95.
“Liquidation Value” of any Share as of any pattivlar date shall be equal to $2.95.

“Qutstanding” means, as of any date and with respect 1o the Shares of Series B Preferred,
any of such Shares theretofore issued by the Corporation excepty without duplication, (i) any of
such Shares theretofore cancelled, (ii) any of such Shares as to_which the Corporation or any
other Affiliate of Corporation shall be the owner or (jii) any of such Shares represented by any
certificate in lieu of which a new certificate has been executed and delivei=d by the Corporation.

“Person” means an individual, a partnership, a corporation, a limited iiariitty company, a
limited liability, an association, a joint stock company, a trust, a joint venture, ar unincorporated
organization and a governmental entity or any department, agency or politicai- stubdivision
thereof.

“Record Date” means the last day of May, August, November and February of each year.
“Redemption Date” has the meaning given thereto in Section 6(A).

“Redemption Price” means, for each Share, the sum of the Liquidation Value thereof plus
the accrued but unpaid dividends thereon.

“SEC™ means the Securities and Exchange Commission,
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“Securities Act” means the Securities Act of 1933, as amended.

“Series B Preferred” has the meaning given thereto in Section 1.

“Share” or “Shares” have the meanings given thereto in Section 2.

“Subsidiary” means, with respect to any Person, any corporation, limited liability
company, partnership, association or other business entity of which (i) if a corporation, a
majority of the total voting power of shares of stock entitled (without regard to the occurrence of
any contingency) to vote in the election of directors, managers or trustees thereof is at the time
owned or controlled, directly or indirectly, by that Person or one or more of the other
Subsidiaries “of that Person or a combination thereof, or (ii) if a limited liability company,
partnership, association or other business entity, a majority of the partnership or other similar
ownership intetest. thereof is at the time owned or controlled, directly or indirectly, by any
Person or one or'm4re Subsidiaries of that person or a combination thereof. For purposes hereof,
a Person or Persons shxil be deemed to have a majority ownership interest in a limited liability
company, partnership, assoriation or other business entity if such Person or Persons shall be
allocated a majority of limite< liability company, partnership, association or other business entity
gains or losses or shall be or-control the managing general partner of such limited liability
company, partnership, association or cther business entity.

Section 11.  Amendment and Waiiver. No amendment, modification or waiver shall be
binding or effective with respect to any ‘provision of this Certificate without the prior written
consent of the holders of at least a majority of the Shares of Series B Preferred Outstanding at the
time such action is taken; provided that no such'aciion shall change (a) the rate at which or the
manner in which dividends on the Series B Preferred aecrue or the times at which such dividends
become payable or the amount payable on redemption ol the Series B Preferred or the times at
which redemption of Series B Preferred is to occur, widiout the prior written consent of the
holders of at least 100% of the Series B Preferred then Dutitanding or (b) the percentage
required to approve any change described in clause (a) above, wi'iiout the prior written consent
of the holders of at least 100% of the Series B Preferred then Outstariding.

Section 12.  Notices. Except as otherwise expressly provided hereunder, all notices
referred to herein shall be in writing and shall be delivered by registered or ert fied mail, retum
receipt requested and postage prepaid, by reputable overnight courier service, charges prepaid, or
by facsimile transmission, and shall be deemed to have been given when so mailéc or sent (i) to
the Corporation, at its principal executive offices and (ii) to any stockholder, at such’ holder’s
address as it appears in the stock records of the Corporation (unless otherwise indicated by any
such holder).
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