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THIS MORTGAGE AND SECURITY AGREEMENT (the “Security Instrument”) is
made as of November 15, 2002, by H & D Patel Corp., an Illinois Corporation, whose address is
8989 Lyons Street, DesPlaines, II. 60016, as mortgagor (“Borrower”) to InterBay Funding, I.L.C, a
Delaware Limited Liability Company, whose address is 124 Washington Street Suite 201,

Foxborough, MA 02035, as mortgagee (“Lender”).
RECITALS:

Borrower by 1is: Promissory Note of even date herewith given to Lender is indebted to Lender in the
principal sum «f )One Hundred Twenty Thousand and No/100 Deollars ($120,000.00) in lawfil
money of the “idied States of America (the Note together with all extensions, renewals,
modifications, supsiiriawns and amendments thereof shall collectively be referred © as the “Note™),
with interest from the fate thereof at the rates set forth in the Note, principal and interest to be
payable in accordance with the terms and conditions provided in the Note and with a maturity date
of December 1, 2017.

By its execution hereof, Borrow<r desires to secure the payment of the Debt (hereinafter defined)
and the performance of all of its coligitions under the Note and the Other Obligations (hereinafter
defined) and any and all other indebtedn<ss now or hereafter owing by Borrower to Lender.

ARTICLE 1. GRANTS OF SECURITY

Section 1.1. PROPERTY MORTGAGED. Borrower does hereby irrevocably mortgage,
grant, bargain, sell, pledge, assign, wamrant, “ttoasfer and convey to Lender with mortgage
covenants upon the Statutory Condition and, as-provided and/or authorized by applicable law,
with the STATUTORY POWER OF SALFE, and grint a security interest to Lender in, the
following property, rights, interests and estates now owrce,, or hereafter acquired by Borrower to
the fullest extent permitted by applicable law (collectively, the © Property™):

(a) Land. The real property described in Exkibit “A* attached hereto and
made a part hereof (the “Land™); 10516 South Western Avenue Chizago, IL 60643,

(b) Additional Land. All additional lands, estatri—and development rights
hereafter acquired by Borrower for use in connection with the Land and tie development of the
Land and all additional lands and estates therein which may, from time ¢ tire, by supplemental
mortgage or otherwise be expressly made subject to the lien of this Security Instruinen';

(c) Improvements. The  buildings, structures, fixtvies, additions,
enlargements, extensions, modifications, repairs, replacements and improvements now o1
hereafter erected or located on the Land (the “Improvements™);

(d) Easements. All ecasements, servitudes rights-of-way or use, rights, strips
and gores of land, streets, ways, alleys, passages, sewer rights, water, water courses, water rights
and powers, air rights and development rights, and all estates, rights, titles, interests, privileges,
liberties, servitudes, tenements, hereditaments and appurtenances of any nature whatsoever, in
any way now or hereafter belonging, relating or pertaining to the Land and the Improvements
and the reversion and reversions, remainder and remainders, and all land lying in the bed of any
street, road or avenue, opened or proposed, in front of or adjoining the Land, to the center line
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thereof and all the estates, rights, titles, interests, dower and rights of dower, courtesy and rights
of courtesy, property, possession, claim and demand whatsoever, both at law and in equity, of
Borrower of, in and to the Land and the Improvements and every part and parcel thereof, with
the appurtenances thereto;

(e) Fixtures and Personal Property. All machinery, equipment, fixtures
(including, but not limited to, all heating, air conditicning, plumbing, lighting, communications
and elevatel i1ixtures) trade fixtures and other property of every kind and nature whatsoever
owned by Boairower, or in which Bomrower has or shall have an interest, including without
limitation, lettel »f credit rights, deposit accounts, payment intangibles, investment property,
electronic chattel waper, timber to be cut and farm animals and, now or hereafter located upon the
Land and the Improverients, or appurtenant thereto, and usable in connection with the present or
future operation and ozcupancy of the Land and the Improvements and all building equipment,
materials and supplies cf apy nature whatsoever cwned by Borrower, or in which Borrower has
or shall have an interesi, now or hereafter located upon the Land and the Improvements, or
appurtenant thereto, or usabl¢ ins<onnection with the present or future operation and occupancy
of the Land and the Improvemients-{:ollectively, the “Personal Property’), and the right, title and
interest of Borrower in and to any! of the Personal Property which may be subject to any security
interests, as defined in the Uniform Commercial Code, as adopted and enacted by the state or
states where any of the Property is loca’ea (the “Uniform Commercial Code™), superior in lien to

the lien of this Security Instrument, and all procceds and products of all of the above;

69 Leases and Rents. All leases, subleases and other agreements affecting the
use, enjoyment or occupancy of the Land and@/or the Improvements heretofore or hereafter
entered into and all extensions, amendments and raodifications thereto, whether before or after
the filing by or against Borrower of any petition” tor. relief under Creditors Rights Laws
(hereinafter defined) (the “Leases’™ and all right, title” und interest of Bomower, its successors
and assigns therein and thereunder, including, without lirijation, any guaranties of the lessees’
obligations thereunder, cash or securities deposited thereunder to secure the performance by the
lessees of their obligations thereunder and all rents, additional rents, revenues, room revenues,
accounts, accounts receivable, issues and profits (including ait (o .and gas or other mineral
royalties and bonuses) from the Land and the Improvements whether waid or accruing before or
after the filing by or against Borrower of any petition for relief under the Creditors Rights Laws
(the “Rents”) and all proceeds from the sale or other disposition of the J.eases and the right to
receive and apply the Rents to the payment of the Debt;

() Insurance Proceeds. All proceeds of and any unearned prinriums on any
insurance policies covering the Property, including, without limitation, the right % ieceive and
apply the proceeds of any insurance, judgments, or settlements made in lieu thereof, {cr) damage
to the Property;

) Condemnation __Awards. All awards or payments, including interest
thereon, which may heretofore and hereafter be made with respect to the Property, whether from
the exercise of the right of eminent domain (inchuding, but not limited to any transfer made in
lieu of or in anticipation of the exercise of the right), or for a change of grade, or for any other
injury to or decrease in the value of the Property;
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6] Tax Certiorari.  All refunds, rebates or credits in connection with a
reduction in real estate taxes and assessments charged against the Property as a result of tax

certiorari or any applications or proceedings for reduction;

) Conversion. All proceeds of the conversion, voluntary or involuntary, of
any of the foregoing including, without limitation, proceeds of insurance and condemnation
awards, into cash or liquidation claims;

k) Rights. The right, in the name and on behalf of Borrower, to appear in and

defend any actiony or proceeding brought with respect to the Property and to commence any
action or proceeding o protect the interest of Lender in the Property;

()] Alpreements. All agreements, contracts, certificates, instruments,
franchises, permits, licenses, plans, specifications and other documents, now or hereafier entered
into, and all rights theicin and thereto, respecting or pertaining to the use, occupation,
construction, management or(oreration of the Land and any part thereof and any Improvements
or respecting any business or activitv conducted on the Land and any part thereof and all right,
title and interest of Borrower thereiti and thereunder, including, without limitation, the right,
upon the occurrence and during the coatinuance of an Event of Default (hereinafter defined), to
recelve and collect any sums payable to Scirower thereunder;

(m) Intangibles. All trad: names, trademarks, servicemarks, logos, copyrights,
goodwill, books and records and all other (mtellectual property rights and general intangibles
relating to or used in connection with the operation o e Property; and

(n) Other Rights. Any and all otszr/dghts of Borrower in and to the items set
forth in Subsections (a) through (m) above.

Section 1.2. ASSIGNMENT OF_LEASES AND RENTS. ~Borrower hereby absolutely and
unconditionally assigns to Lender Borrower’s right, title and interest in and to all current and
future Leases and Rents; it being intended by Borrower that this<acsiznment constitutes a present,
absolute assignment and not an assignment for additional secunty “crly. Notwithstanding the
foregoing, Lender grants to Borrower a revocable license to colleci-2nd receive the Rents.
Borrower shall hold a portion of the Rents sufficient to discharge all cirrent sums due on the
Debt, for use in the payment of such sums.

Section 1.3. SECURITY AGREEMENT. This Security Insttument is bowmscreal property
mortgage and a “‘security agreement” within the meaning of the Uniform Commerlizi Code. The
Property includes both real and personal property and all other rights and interesis, whether
tangible or intangible in nature, of Borrower in the Property. By executing and de.iviring this
Security Instrument, Borrower hereby grants to Lender, as security for the Obligations
(hereinafter defined), a security interest in the Personal Property as well as all other property and
interests set forth in Section 1.1 herein to the full extent that the same may be subject to the
Uniform Commercial Code, If required by Lender, Borrower shall execute UCC-1 Financing
Statements covering said property for filing with the appropriate county and/or state filing
offices. In any event, Lender is pemmitted to unilaterally file a UCC-1 Financing Statement

covering all of the Property.
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Section 1.4. PLEDGE OF MONIES HELD. Bomower hereby pledges to and grants a
continuing security interest in favor of Lender any and all monies now or hereafter held by
Lender, including, without limitation, any sums deposited in the Escrow Fund (hereinafter
defined), Net Proceeds (hereinafter defined) and condemnation awards or payments (hereinafter
described) as additional security for the Obligations until expended or applied as provided in this
Security Instrument.

CONDITIONS TO GRANT

TO HAVE AND\TO HOLD the above granted and described Property to the use and benefit of
Lender, and the sascessors and assigns of Lender, forever;

PROVIDED, HOWEY 2 these presents are upon the express condition that, if Borrower shall well
and truly pay to Lenaer the Debt at the time and in the manner provided in the Note and this
Security Instrument, shall.zerform the Other Obligations as set forth in this Security Instrument and
shall abide by and comply with e2ch and every covenant and condition set forth herein and in the
Note, these presents and the estzie hereby granted shall cease, terminate and be void, except to the
extent any provision herein provides ‘nat 't shall survive the repayment of the obligations.

ARTICLE 2. - DEEFAND OBLIGATIONS SECURED

Section 2.1. DEBT. This Security Instaiment and the grants, assignments and transfers made
pursuant to the terms hereafter are given for the purpose of securing the payment of the
following, in such order of priority as Lender may dztzemine in its sole discretion (the “Debt™):

{a) the indebtedness ewvidenced by the Note in lawful money of the United
States of America;

(b) interest, default interest, late chargcs ans. other sums, as provided in the
Note, this Security Instrument or the Other Security Documents (Hereinpfter defined);

(c) the Prepayment Consideration {defined in the INcte), if any;

(d) all other monies agreed or provided to be paid by Bormrower in the Note,
this Security Instrument or the Other Security Documents (hereinatter defined;;

(e all sums advanced pursuant to this Security Instrurcer..io protect and
preserve the Property and the lien and the security interest created hereby; and

'43) all sums advanced and costs and expenses incurred by /Cender in
connection with the Debt or any part thereof, any renewal, extension, or change of or substitution
for the Debt or any part thereof, or the acquisition or perfection of the security therefor, whether
made or incurred at the request of Borrower or Lender; and

(g any and all additional advances made by Lender to complete
Improvements or to preserve or protect the Property, or for taxes, assessments or insurance
premiums, or for the performance of any of Botrower’s obligations hereunder or under the Other
Security Documents (hereinafter defined).
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Section 2.2. OTHER OBLIGATIONS. This Security Instrument and the grants, assignments
and transfers made pursuant to the terms hereof are also given for the pwrpose of securing the

performance of the following (the “Other Obligations™):

(a) all other obligations of Borrower contained herein;

(b) each obligation of Borrower contained in the Note and in the Other
Security Docarnents; and

(25 each obligation of Bomrower contained in any renewal, extension,
amendment, modigcation, consolidation, change of, or substitution or replacecment for, all or any
part of the Note, tins-Fceurity Instrument or the Other Security Documents.

(d) arry rand all other indebtedness now or hereafter owing by Borrower to
Lender.

Section 2.3, DEBT AND C1HER OBLIGATIONS. Borrower’s obligations for the payment
of the Debt and the performance 1 the Other Obligations shall be referred to collectively as the
“Obligations.”

Section 2.4. PAYMENTS. Unless piayrieats are made in the required amount in immediately
available funds at the place where the Notc is payable, remittances in payment of all or any part
of the Debt shall not, regardiess of any receip’ oi credit issued therefor, constitute payment until
the required amount is actually received by Lender in funds immediately available at the place
where the Note is payable (or any other place az "ender, in Lender’s sole discretion, may have
established by delivery of written notice thereof to Forrower) and shall be made and accepted
subject to the condition that any check or draft may be lisudled for collection in accordance with
the practice of the collecting bank or banks; provided, however, Lender shall not be required to
accept payment for any Obligation in cash. Acceptance by Lerder of any payment in an amount
less than the amount then due shali be deemed an acceptance on account only, and the failure to
pay the entire amount then due shall be and continue to be an Event of Fcfault.

ARTICLE 3. - BORROWER COVENANTS
Borrower covenants and agrees that:

Section 3.1. PAYMENT OF DEBT AND PERFORMANCE OF OBLIGATICONS. Borrower
will pay the Debt at the time and in the manner provided in the Note and 3 this Security
Instrument; without relief from wvaluation or appraisement laws, and shall prompidy’ and fully
perform all of the Obligations in this Security Agreement and the Other Security (Dncuments
(hereinafier defined). '

Section 3.2. INCORPORATION BY REFERENCE. All the covenants, conditions and
agreements contained in (a) the Note and (b) all and any of the documents other than the Note or
this Security Instrument now or hereafler executed by Borrower and/or others and by or in favor
of Lender, which wholly or partially secure or guaranty payment of the Note or are otherwise
executed and delivered in connection with the Loan (the “Other Security Documents™) are
hereby made a part of this Security Instrument to the same extent and with the same force as if

5

ATINVALLL302 Loan No, 2013680

20098805



UNOFFICIAL COPY

fully set forth herein.
Section 3.3. INSURANCE.

(a) Borrower shall obtain and maintain, or cause to be maintained, insurance for
Borrower and the Property providing at least the following coverages:

() Property Insurance. Insurance with respect to the Improvements
and Personai” Property insuring against any peril now or hereafier included within the
classification <‘Special Perils” or “All Risk” in amounts at all times sufficient to prevent
Borrower from Ueloming a co-insurer within the terms of the applicable policies on an agreed
amount basis aua-vuder applicable insurance law, but in any event such insurance shall be
maintained in an amoint which, after application of deductible, shall be equal to the full
insurable value of the !Ymprovements and Personal Property, the tenm “full insurable value¢” to
mean the actual replacerent cost of the Improvements and Personal Property (without taking
into account any deprecizion,.. and exclusive of excavations, footings and foundations,
landscaping and paving) deterrmined annually by an insurer, a recognized independent insurance
broker or an independent appraiser seizcted and paid by Borrower and in no event less than the
coverage required pursuant to the tertiis of any Lease;

(i1) Liability Insirance. Commercial general liability insurance on the
so-called “occurrence” form, including todilv. injury, death and property damage liability,
insurance against any and all claims, includiag all legal lability to the extent insurable and
imposed upon ILender and all court costs ana 7uemeys’ fees and expenses, arising out of or
connected with the possession, use, leasing, operatien, maintenance or condition of the Property
in such amounts as are generally available at corimercially reasonable premiums and are
generally required by institutional lenders for properties’ comparable to the Property but in any
event for a limit per occurrence of at least $1,000,000/ zid an anmal aggregate of at least
$3,000,000;

(iii} Workers’ Compensation __Insurarcc. Statutory  workers’
compensation insurance with respect to any work on or about the Property,

(iv) Business Interruption.  Business interruption and/or loss of “‘rental
income™ insurance in an amount sufficient to avoid any co-insurance penalty and to provide
proceeds which will cover a period of not less than twelve (12) months from! the date of casualty
or loss, the term “rental income™ to mean the sum of (A) the total then asierwinable Rents
payable under the Leases and (B) the total ascertainable amount of all other” zorounts to be
received by Borrower from third parties which are the legal obligation of the tenanis. raduced to
the extent such amounts would not be received because of operating expenses roi incurred

during a period of non-occupancy of that portion of the Property then not being occupied;

W) Boiler and Machinery Insurance. Broad form boiler and
machinery insurance (without exclusion for explosion) covering all boilers or other pressure

vessels, machinery, and equipment located in, on or about the Property and insurance against
loss of occupancy or use arising from any breakdown in such amounts as are generally required
by institutionat lenders for properties comparable to the Property;
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(vi) Flood Insurance. If required pursuant to the terms hereof, flood
insurance in an amount at least equal to the Iesser of (a) the principal balance of the Note, or (b)
the maximum limit of coverage available for the Property under the National Flood Insurance
Act of 1968, The Flood Disaster Protection Act of 1973 and the National Flood Insurance
Reform Act of 1994, as each may be amended (the “Flood Insurance Acts™);

(vii) Builder’s Risk Insurance. At all times during which structural
constructior:, repairs or alterations are keing made with respect to the Improvements (A) owner’s
contingent or riotective liability insurance covering claims not covered by or under the terms or
provisions of fle) above mentioned commercial general liability insurance policy; and (B) the
insurance proviaed for in Subsection 3.3(a)(i) written in a so-called builder’s risk completed
value form (1) on’a non-reporting basis, (2} against all risks insured against pursuant to
Subsection 3.3(a)(i), (3} including permission to occupy the Property, and (4) with an agreed
amount endorsement waivinz co-insurance provisions; and

(viti) (O.bsr Insurance. Such other insurance with respect to the Property
against loss or damage of the kinds. from time to time customarily insured against and in such
amounts as required by institutional !enders for properties comparable to the Property.

(b) All insurance gpiovided for herein shall be obtained under valid and
enforceable policies (the “Policies™ or in < singular, the “Policy”), and shall be issued by either
the insurers who insure the Improvements on the.date of this Security Instrument or one or more
other domestic primary insurer(s} having a general policy rating of A or better and a financial
class of VIII or better by A.M. Best Company, 1re. (or if a rating of A.M. Best Company Inc. is
no longer available, a similar rating from a similai’ Or . successor service) (each such insurer shall
be referred to below as a “Qualified Insurer”). All ipsmrers providing insurance required by this
Security Instrument shall be authorized and admitted to<1ssue insurance in the state in which the
Property is located. The Policy referred to in Subsection/2:3(a)(ii) above shall name Lender as
an additional insured and the Policies referred to in Subsection 3.3(a)(i), (iv), (v), (vi) and @ii),
and as applicable (wviii), above shall provide that all proceeds be.payable to Lender. The Policies
referred to in Subsections 3.3(a)(i), (v), (vi) and (vii) shall alsc ‘contain: (i) a standard “non-
contributory mortgagee” endorsement or its equivalent relating, imter/al’a. to recovery by Lender
notwithstanding the negligent or willful acts or omissions of Boirower; (ii) a waiver of
subrogation endorsement as to Lender; and (iii) an endorsement providingy for a deductible per
loss of an amount not more than that which is customarily maintained by pindent owners of
similar properties in the general vicinity of the Property, but in no event 1 _2x<ess of $5,000.
The Policy referred to in Subsection 3.3(a)(i) above shall provide coveragé /it contingent
liability from Operation of Building Laws, Demolition Costs and Increased Cost 6f Construction
Endorsements, together with an “Ordinance or Law Coverage” or “Enforcement” endcoizement to
the extent available in the jurisdiction in which the Property is located. All Policies shall contain
(i) a provision that such Policies shall not be denied renewal, materially changed (other than to
increase the coverage provided), canceled or terminated, nor shall they expire, without at least
thirty (30) days’ prior written notice to Lender in each instance; and (ii) include effective waivers
by the insurer of all claims for applicable premiums (“Insurance Premiums™) against any
mortgagee, loss payees, additional insureds and named insureds {(other than Borrower).
Certificates of insurance with respect to all renewal and replacement Policies shall be delivered
to Lender not less than twenty (20) days prior to the expiration date of any of the Policies
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required to be maintained hereunder which certificates shall bear notations evidencing payment
of Insurance Premiums. Orginals or certificates of such replacement Policies shall be delivered
to Lender promptly after Borrower’s receipt thereof but in any case within thirty (30) days after
the effective date thereof. If Bomrower fails to maintain and deliver to Lender the original
Policies or certificates of insurance required by this Security Instrument, upon ten (10) days’
prior notice to Borrower, Lender may procure such insurance at Borrower’s sole cost and
expense.

e Borrower shall comply with all insurance requirements and shall not bring
or keep or perniut to be brought or kept any article upon any of the Property or cause or permit
any condition to fxist thereon which would be prohibited by an insurance requirement, or would
invalidate the insurarice coverage required hereunder to be maintained by Borrower on or with
respect to any part of the Froperty.

(d) In-ine event of a foreclosure of the Security Instrument or other transfer of
title to the Property in extinguisirmznt in whole or in part of the Debt, all nght, title and interest
of Borrower in and to the Policies then in force concerning the Property and all proceeds payable
thereunder shall thereupon vest in ((ender or the purchaser at such foreclosure or other transferee
in the event of such other transfer of titie

Section 3.4. PAYMENT OF TAXES, ¥'i 1.

(a) Borrower shall promptlr psy by the date same are initially payable all
taxes, assessments, impact fees, levies, inspection” and license fees, water rates, sewer rents ad
other pgovernmental impositions, including, withcat” limitation, vault and meter charges and
license fees for the use of vaults, chutes and similar-arcas adjoining the Land, now or hereafter
[evied or assessed or imposed against the Property o: wuy part hereof (the “Taxes”) not paid
from the Escrow Fund (hereinafter defined), all ground revwis, maintenance charges and similar
charges, now or hereafter levied or assessed or imposed against the Property or any part thercof
(the “Other Charges™), and ail charges for utility services provided to the Property as same
become due and payable. Borrower will deliver to Lender, receipts or other, evidence
satisfactory to Lender that the Taxes, Other Charges and utility servicC charges have been so paid
or are not then delinquent. Borrower shall not suffer and shall pronitly” cause to be paid and
discharged any lien or charge whatsoever, which may be or become a lier, or charge against the
Property, except to the extent sums sufficient to pay all Taxes and Other -Cnarges have been
deposited with Lender in accordance with the terms of this Security Instrument.

()] After prior written notice to Lender, Borrower, at its own/expense, may
contest by appropriate legal proceeding, promptly initiated and conducted in good itit'iand with
due diligence, the amwount or validity or application in whole or in part of any of the Taxes,
provided that (i) no Event of Default has occurred and is continuing under the Note, this Security
Instrument or any of the Other Security Documents, (i) Borrower is permitted to do so under the
provisions of any other mortgage, deed of trust or deed to secure debt affecting the Property,
(iii) such proceeding shall suspend the collection of the Taxes from Borrower and from the
Property or Borrower shall have paid all of the Taxes under protest, (iv) such proceeding shall be
permitted under and be conducted in accordance with the provisions of any other instrument to
which Bormrower is subject and shall not constitute a default thereunder, (v) neither the Property
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nor any part thereof or interest therein will be in danger of being sold, forfeited, terminated,
canceled or lost and (vi) Borrower shall have deposited with Lender adequate reserves
(determined by Lender in its sole discretion) for the payment of the Taxes, together with all
interest and penalties thercon, unless Borrower has paid all of the Taxes under protest, and
Borrower shall have furnished such other security as may be required in the proceeding, or as
may be reasonably requested by Lender b insure the payment of any contested Taxes, together
with all interest and penalties thereon, taking into consideration the amount in the Escrow Fund
available for payment of Taxes.

Section 3.5. " EsCROW_ FUND. In addition to the initial deposits with respect to Taxes and
Insurance Premmiur:s imade by Bomower to Lender on the date hereof to be held by Lender in
escrow, Borrower snuil)pay to Lender on the first day of each calendar month (a) one-twelfth of
an amount which would e sufficient to cover the payment of the Taxes payable, or estimated by
Lender to be payable, during the next ensuing twelve (12) months and (b) one-twelfth of an
amount which would be-sufficient to pay the Insurance Premiums due for the renewal of the
coverage afforded by the Policizsrupon the expiration thereof (the amounts in (a) and (b) above
shall be called the “Escrow Fuand”). Borrower agrees to notify Lender immediately of any
changes to the amounts, schedules and instructions for payment of any Taxes and Insurance
Premiums of which it has or obtains Xnowledge and authorizes Lender or its agent to obtain the
bills for Taxes directly from the appoptiate taxing authority. The Escrow Fund and the
payments of interest or principal or both, pzyable pursuant to the Note shall be added bgether
and shall be paid as an aggregate sum by Baurower to Lender. Provided there are sufficient
amounts in the Escrow Fund and no Event of Default exists, Lender shall be obligated to pay the
Taxes and Insurance Premiums as they become (du: on their respective due dates on behalf of
Borrower by applying the Escrow Fund to the payn:eris of such Taxes and Insurance Premiums
required to be made by Borrower. If the amount of tlie Escrow Fund shall exceed the amounts
reasonably necessary for the payment of Taxes and irsviance Premiums, Lender shall, in its
discretion, return any excess to Borrower or credit such./cxcess against future payments to be
made to the Escrow Fund. In allocating such excess, Lender riay 'deal with the person shown on
the records of Lender to be the owner of the Property. If the Escrow Fund is not sufficient to pay
the items set forth in (a) and (b) above as and when they are due, Bo.rower shall promptly pay to
Lender, upon demand, an amount which Lender shall reasonably esdriate as sufficient to make
up the deficiency. Unless otherwise required by applicable state or federal law, the Escrow Fund
shall not constitute a trust fund and may be commingled with other imonies held by Lender.
Unless otherwise required by applicable state or federal law, no eamings or) interest on the
Escrow Fund shall be payable to Bomower. Upon payment in full of & isebt, and full
performance of the Obligations, the funds remaining in the Escrow Fund, if any, slia!l be paid to
the record owner of the Land encumbered by the lien of this Security Instrumien: within a
reasonable time following the date of such full payment and performance.

Section 3.6. CONDEMNATION. Borrower shall promptly give Lender notice of the actual or
threatened commencement of any condemnation or eminent domain proceeding and shall deliver
to Lender copies of any and all papers, documents, surveys and correspondence served or
received in conmnection with such proceedings. Notwithstanding any taking by any public or
quasi-public authority through eminent domain or otherwise (including, but not limited to any
transfer made in lien of or in anticipation of the exercise of such taking), Borrower shall contimie
to pay the Debt at the time and in the mamner provided for its payment in the Note and in this
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Security Instrument and the Debt shall not be reduced until any award or payment therefor shall
have been actually received and applied by Lender, after the deduction of expenses of collection,
to the reduction or discharge of the Debt. Lender shall not be limited to the interest paid on the
award by the condemning authority but shall be entitled to receive out of the award interest at the
rate or rates provided in the Note. Borrower hereby assigns and shall cause all awards and
payments made in any condemnation or eminent domain proceeding, to be paid directly to
Lender. Lender may apply any award or payment to the reduction or discharge of the Debt
whether or a0 then due and payable. If the Property is sold, through foreclosure or otherwise,
prior to the reccipt by Lender of the award or payment, Lender shall have the right, whether or
not a deficiency judgment on the Note shall have been sought, recovered or denied, to receive the
award or paymery, 'or a portion thercof sufficient to pay the Debt. In addition, Borrower
authorizes Lender, at) Lender’s option but without any obligation, as attomey-in-fact for
Borrower to commence, appear in and prosecute, in Borrower’s or Lender’s name, any action or
proceeding relating to zny _condemnation (which term for purposes hereunder shall mean any
action regarding damage or tzking by any govemmental authority, quasi-governmental authority,
any party having power of consenation, or any transfer by private sale in lieu thercof) or other
taking of the Property and ‘to scftle or compromise any claim in connection with such
condemnation or other taking. Iotwithstanding any application of condemnation proceeds by
Lender to the Debt, Borrower shall repair, restore and rebuild the Property affected by the
condemnation to a condition as close to/th;it_existing prior to such condemnation as is reasonable
practicable, and otherwise sufficient for the us-and enjoyment thereof as determined by Lender.

Section 3.7 CASUALTY.

(a) If all or any part of the Frperty shall be damaged or destroyed by a
casualty covered by insurance, Lender is authonzid and empowered (but not obligated or
required) to make proof of loss, damage or destruction’vacer any policies of insurance required
under this Mortgage. All proceeds of inswrance shall be p:id to Lender and shall be applied first
to the payment of all costs and expenses (including without ‘unifation reasonable attorneys’ fees
and expenses) incurred by Lender in obtaining such procecds, /and second, at the option of
Lender, either to the payment of the Debt, whether or not due, in fuch order as Lender may elect,
or to the restoration, repair or replacement of the Property. If Lender elicts, in its sole discretion,
to apply the insurance proceeds to the restoration, repair or replacement of the Property, such
proceeds shall be disbursed to or for Borrower's account as work progresses pursuant to a
construction and disbursing agreement in form and content satisfactory to/Lender in its sole
discretion. The election by Lender to apply the insurance proceeds to the 1astipaiion, repair or
replacement of the Property shall not affect the liem of this Security Instruniewnt.or affect or
reduce the sums secured hereby (including but not limited to the continuing accival) of interest
under the Note); and this Security Instrument shall remain in full force and effect, and Borrower
shall not be excused in the payment or performance thereof.

(b) If all or any part of the Property shall be damaged or destroyed by a
casualty (whether or not covered by insurance), Borrower shall immediately give written notice
thereof to Lender and the appropriate insurer, if any, and Borrower shall promptly and diligently,
at Borrower's sole cost and expense and regardless of whether the insurance proceeds, if any,
shall be sufficient or available for the purpose, restore, repair and rebuild the Property to the
equivalent of its condition immediately prior to the casualty.
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{c) If any work required to be performed under this Section shall involve an
estimated expenditure of more than Ten Thousand and No/100 Dollars ($10,000.00), no such
work shall be undertaken until plans and specifications thereof, prepared by an architect
satisfactory to Lender, have been submitted to and approved in writing by Lender.

Section 3.8. LEASES AND RENTS.

1a) Borrower may from time to time enter into proposed Leases (including the
renewals or exttnsions of existing Leases (“a Renewal Lease™) without the prior written consent
of Lender, so loug/ay {A) there is no Event of Default {or other default, but for the passing of any
applicable grace ‘putad or cure period would be an Event of Default) and (B) such proposed
Lease or Renewal Leasc (i) provides for rental rates and terms comparable to existing local
market rates and terms (‘akmg into account the type and quality of the tenant) as of the date such
Lease is executed by Bormower (unless, in the case of a Renewal Lease, the rent payable during
such renewal, or a formula or ¢ther method to compute such rent, is provided for in the onginal
Lease), (ii} is an arms-length tcansaction with a bona fide, independent third party tenant, (iii)
does not have a materially adverse effzct on the value of the Property taken as a whole, (iv) is
subject and subordinate to the Seluvity Instrument and the lessee thereunder agrees to
subordinate the Lease or Renewal Lcese) to the lien of this Security Instrument, and (v) if
required by Lender, is written on the staid<rd form of lease approved by Lender. All proposed
Leases which do not satisfy the requiremerts sct forth in this paragraph shall be subject to the
prior approval of Lender and its counsel, a. Borrower’s expense. Borrower shall promptly
deliver to Lender copies of all Leases which are ¢ntored into pursuant to this Subsection together
with Borrower’s certification that it has satisfied all of thZ canditions of this Subsection.

(b) Borrower (i) shall observe and periorm all the obligations imposed upon
the lessor under the Leases and shall not do or permit to b>-done anything to impair the value of
any of the Leases as security for the Debt; (ii) upon request, shall promptly send copies to Lender
of all notices of default which Bomrower shall send or receive thercunder; (iii) shall enforce all of
the material terms, covenants and conditions contained in the Leases upon the part of the tenant
thereunder to be observed or performed,; (iv) shall not collect any ot ine Rents more than one (1)
month in advance (security deposits shall not be deemed Rents colieited in advance); (v) shall
not execute any other assignment of the lessor’s interest in any of the Leuses or the Rents; and
(vi) shall not consent to any assignment of or subletting under any Leases not i\ accordance with
their terms, without the prior written consent of Lender.

() Borrower may, without the consent of Lender, amend, medidy or waive
any provisions of any Lease or terminate, reduce rents under, accept a surrender of spice under,
or shorten the term of, any Lease (including any guaranty, letter of credit or other credit support
with respect thereto) provided that such action (taking into account, in the case of a termination,
reduction in rent, swrrender of space or shortening of term, the planned alternative use of the
affected space) does not have a materially adverse effect on the walue of the Property taken as a
whole, and provided that such Lease, as amended, modified or waived, is otherwise in
compliance with the requirements of this Security Instrument and any subordination agreement
binding upon Lender with respect to such Lease. A termination of a Lease with a tenant who is
in default beyond applicable notice and grace periods shall not be considered an action which has
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a materially adverse effect on the value of the Property taken as a whole. Any amendment,
modification, waiver, termination, rent reduction, space surrender or term shortening which does
not satisfy the requirements set forth in this Subsection shall be subject to the prior approval of
Lender and its counsel, at Borrower’s expense. Borrower shall promptly deliver to Lender
copies of amendments, modifications and waivers which are entered into pursuant to this
Subsection together with Borrower’s certification that it has satisfied all of the conditions of this
Subsection.

1d) Notwithstanding anything contained herein to the contrary, Borrower shall
not, without the prior written consent of Lender, enter into, renew, extend, amend, modify, waive
any provisions of., «eiminate, reduce rents under, accept a surrender of space under, or shorten the
term of, any Major Zeuse. The term “Major Lease” shall mean any Lease under which the base
rents will contribute in/cscess of twenty percent (20%) of the gross cash flow of the Property,
together with any instrumdnt gnaranteeing or providing credit support therefor.

Section 3.9. MAINTENANCLE ~AND USE OF PROPERTY. Borrower shall cause the
Property to be maintained in a/good _and safe condition and repair. The Improvements and the
Personal Property shall not be removed, demolished or materially altered (except for nommal
replacement of the Personal Property ywith replacement property of equal or greater value)
without the consent of Lender. Borrowe: shall promptly repair, replace or rebuild any part of the
Property which may be destroyed by any <asualty, or become damaged, worn or dilapidated or
which may be affected by any condemmnation oz taking proceeding and shall complete and pay
for any structure at any time in the process of “onstruction or repair on the Land. Borrower shall
not initiate, join in, acquiesce in, or consent to any change in any private restrictive covenant,
zoning law or other public or private restriction, biniting, defining or changing the uses which
may be made of the Property or any part thereof. 1{ zniler applicable zoning provisions the use
of all or any portion of the Property is or shall become = rionconforming use, Borrower will not
cause or permit the nonconforming use to be discontinued. or the nonconforming Improvement to
be abandoned without the express written consent of Lender, ind Borrower shall take such other
steps as Lender may require to establish the legality of such non-conforining use.

Section 3.10. WASTE. Borrower shall not commit or suffer any wuste” of the Property or make
any change in the use of the Property which will in any way materiafly increase the risk of fire or
other hazard arising out of the operation of the Property, or take any action that might invalidate
or give cause for cancellation of any Policy, or substantially increase the rates tiereunder, or do
or permit to be done thereon anything that may in any way impair the value. of fiie Property or
the security of this Security Instrument. Borrower will not, without the prior vwiritien consent of
Lender, permit any drilling or exploration for or extraction, removal, or produiuon of any
minerals from the surface or the subsurface of the Land, regardless of the depth thiriof or the
method of mining or extraction thereof.

Section 3.11. COMPLIANCE WITH LAWS.

(a) Borrower shall promptly comply with all existing and fiuture federal, state
and local laws, orders, ordinances, governmental rules and regulations or court orders affecting
the Property, and the use thereof, including any Environmental Law (hereinafier defined)
(“Applicable Laws™).
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(b) Borrower shall from time to time, upon Lender’s request, provide Lender
with evidence reasonably satisfactory to Lender that the Property complies with all Applicable
Laws or is exempt from compliance with Applicable Laws.

(c) Notwithstanding any provisions set forth herein or in any document
regardlng Lender’s approval of alterations of the Property, Borrower shall not alter the Property
in any manner which would materially increase Borrower’s responsibilities for compliance with
Applicable T.avss without the prior written approval of Lender. Lender’s approval of the plans,
specifications, ¢r working drawings for alterations of the Property shall create no responsibility
or liability on ‘jehalf of Lender for their completeness, design, sufficiency or their compliance
with Applicable” Zaws. The foregoing shall apply to tenant improvements constructed by
Borrower or by any /M1 its tenants. Lender may condition any such approval upon receipt of a
certificate of compliaiice with Applicable Laws from an independent architect, engineer, or other
person acceptable to Lenaer.

(d) Borrower shall give prompt notice to Lender of the receipt by Borrower of
any notice related to a violatitn or threatened violation of any Applicable Laws and of the
commencement or threatened commercement of any proceedings or investigations which relate
to compliance with Applicable Laws.

() After prior writtenn-“pitice to Lender, Borrower, at its own expense, may
contest by appropriate legal proceedings, promptly initiated and conducted in good faith and with
due diligence, the Applicable Laws affecting the IProperty, provided that (i) no Event of Default
has occurred and is contimuing under the Notg, this Security Instrument or any of the Other
Security Documents; (ii) Borrower is permitted w0 do so under the provisions of any other
mortgage, deed of trust or deed to secure debt affecurg the Property; (iii) such proceeding shall
be permitted under and be conducted in accordance witi/are provisions of any other instrument
to which Bomrower or the Property is subject and shall prei constitute a default thereunder; (iv)
neither the Property, any part thereof or interest therein, any ¢« tie tenants or occupants thereof,
Borrower, nor Lender shall be affected in any material adverse way as a result of such
proceeding; (V) non-compliance with the Applicable Laws shall ‘ot impose civil or criminal
liability on Borrower or Lender; and (vi) Borrower shall have fumisbid «o Lender all other items
reasonably requested by Lender.

Section 3.12. BOOKS AND RECORDS

(a) Borrower and any QGuarantors (hereinafter defined) and (indemnitor(s)
(hereinafter defined), if any, shall keep adequate books and records of account . ir-accordance
with generally accepted accounting principles (“GAAP”), or in accordance with cther methods
acceptable to Lender in its sole discretion, consistently applied and furnish to Lender:

Q) monthly (or if the Loan (defined below) has been securitized or
sold as a whole loan by Lender, quarterly) and annual certified rent rolls signed and dated by
Bomrower, detailing the names of all tenants of the Improvements, the portion of Improvements
occupied by each tenant, the base rent and any other charges payable under each Lease and the

term of each Lease, including the expiration date, the extent to which any tenant is in default
under any Lease, and any other information as is reasonably required by Lender, within twenty
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(20) days after the end of each calendar month, thirty (30) days after the end of each fiscal
quarter or sixty (60) days after the close of each fiscal year of Borrower, as applicable;

(i1 quarterly and annual operating statements of the Property, prepared
and certified by Borrower in the form required by Lender, detailing the revenues received, the
expenses incurred and the net operating income before and after debt service (principal and
interest) and major capital improvements for each month and containing appropriate year to date
mformation within twenty (20) days after the end of each calendar month, thirty (30) days after
the end of eachi-fiscal quarter or sixty (60) days affer the close of each fiscal year of Borrower, as
applicable;

{1ii) an annual operating statement of the Property detailing the total
revenues received, toutel expenses incurred, total cost of all capital improvements, total debt
service and total cash foyv, to be prepared and certified by Borrower in the form required by
Lender, or if required by Lender, an audited annual operating statement prepared and certified by
an independent certified public ascountant acceptable to Lender, within sixty (60) days after the
close of each fiscal year of Borrower; 2nd

@{iv) quarterry” end annual balance sheet and profit and loss statements
of Borrower, any Guarantors and any Lvicimnitor(s) in the form required by Lender, prepared and
certified by the respective Borrower, Guarintors and/or Indemmitor(s), or if required by Lender,
audited financial statements prepared by an' independent certified public accountant acceptable to
Lender, within thirty (30) days after the end (of cach fiscal quarter or sixty (60) days after the
close of each fiscal year of Borrower, Guarantors ana Didemnitor(s), as the case may be; and

) within sixty (60) days ariirdie close of each fiscal year, copies of
each Borrower’s, Guarantor’s and Indemnitor’s state and fed<ral income tax returns, as same had
been filed, and certified by such party as true and complete.

(b) Upon request from Lender, Borrower, any Guarantor and any I[ndemnitor
shall furnish in a timely manner to Lender:

() a property management report for the’ Freperty, any information
reasonably requested by Lender, in reasonable detail and certified by Bwrower (or an officer,
general partner, member or principal of Borrower if Borrower is not an individzal) to be true and

complete, but no more frequently than quarterly; and

(ii) an accounting of all security deposits held in conreraon with any
Lease of any part of the Property, including the name and identification number of the-accounts
in which such security deposits are held, the name and address of the financial in-tilations in
which such security deposits are held and the name of the person to contact at such financial
institution, along with any authority or release necessary for Lender to obtain information
regarding such accounts directly from such financial institutions.

(©) Borrower, any Guarantor and any Indemnitor shall firmish Lender with
such other additional financial or management information (including State and Federal tax
returns) as may, from time to time, be recasonably required by Lender in form and substance
satisfactory to Lender.

14

4TSNV A} 1302 Loan No. 2013630

' 30098805



UNOFFICIAL COPY

(d) Borrower, any Guarantor and any Indemmnitor shall fumish to Lender and
its agents convenient facilities for the examination, copying and audit of any such books and
records.

Section 3.13. PAYMENT FOR LABOR AND MATERIALS. Borrower will promptly pay
when due all bills and costs for labor, materials, and specifically fabricated materials incurred in
connection with the Property and never permit to exist in respect of the Property or any part
thereof any (ien or security interest, even though inferior to the liens and the security interests
hereof, and in sny event never permit to be created or exist in respect of the Property or any part
thereof any othir jor additional lien or security interest other than the liens or security interests
hereof, except for the Permitted Exceptions (defined below).

Section 3.14. PERFORMANCE OF OTHER AGREEMENTS. Borrower shall observe and
perform each and every derm to be observed or performed by Borrower pursuant te the terms of
any agreement or reccrued instrument affecting or pertaining to the Property, or given by
Borrower to Lender for the( prrrose of further securing an Obligation and any amendments,
modifications or changes thereto.

Section 3.15. CHANGE OF NAME ADENTITY OR STRUCTURE. Borrower shall not change
Bomrower’s name, identity (including s, trade name or names) or, if not an individual,
Borrower’s corporate, partnership or ctiel structure or jurisdiction where the Borrower is
organized without notifying the Lender of su:h change in writing at least thirty (30) days prior to
the effective date of such change and, in the cate of a change in Borrower’s structure or the
jurisdiction where Borrower is organized, without/tuist obtaining the prior written consent of the
Lender.

Section 3.16. EXISTENCE. Borrower will continuously anaintain (a) its existence and shall not
dissolve or permit its dissolution, (b) its rights to do businass in the state where the Property is
located and (c) its franchises and trade names.

Section 3.17. MANAGEMENT. The Property shall be managcd vy either: (a) Borrower or an
entity affiliated with Borrower and approved by Lender for so long-as" Borrower or said affiliated
entity is managing the Property in a first class manner; or (&) a professional property
management company approved by Lender. Management by an, @aifiliated entity or a
professional property management company shall be pursuant to a writitcn 2greement approved
by Lender which shall be in all respects subordinate to this Security Instrumert.. In no event
shall any manager be removed or replaced or the terms of any management agrieriwent modified
or amended without the prior written consent of Lender. In the event (x) of default hereunder or
under any management contract then in effect, which default is not cured within any applicable
grace or cure period or (y) of the bankruptcy or insolvency of the manager, Lender shall nave the
right to immediately terminate, or to direct Borrower to immediately terminate, such
management contract and to retain, or to direct Borrower to retain, a new management agent
approved by Lender. All Rents generated by or derived from the Property shall first be utilized
solely for current expenses directly attributable to the ownership and operation of the Property,
including, without limitation, current expenses relating to Bomower’s liabilities and obligations
with respect to the Note, this Security Instrument and the Other Security Documents, and none of
the Rents generated by or derived from the Property shall be diverted by Bormrower and utilized
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for any other purpose unless all such current expenses attributable to the ownership and
operation of the Property have been fully paid and satisfied.

Section 3.18. PRINCIPAL PLACE OF BUSINESS. Borrower shall not change the principal
place of husiness or chief executive office, or, in the event Borrower is one or more natural persons,
the location of its permanent residence, all as set forth herein without the consent of Lender, which
consent shall not be unreasonably withheld. Lender’s consent shall be conditioned upon, among
other things/ th2 execution and delivery of additional financing statements, security agreements and
other instrumer:s which may be necessary to effectively evidence or perfect Lender’s security
interest in the Property as a result of such change of principal place of business.

AKTICLE 4. - REPRESENTATIONS AND WARRANTIES

Borrower represents and wvairants to Lender that:

Section 4.1. WARRANTY (CF_ TITLE. Bormrower has good and marketable title to the
Property and has the right to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and
convey the same and that Borrower possesses an unencumbered fee simple absolute estate in the
Land and the Improvements ana-—that it owns the Property free and clear of all liens,
encumbrances and charges whatsoever oncept for those exceptions shown in the title insurance
policy insuring the lien of this Security Irstiument (the “Permitted Exceptions”). Borrower shall
forever warrant, defend and preserve the ‘itle_and the validity and prionity of the lien of this
Security Instrument and shall forever warrant (ind 'defend the same to Lender against the claims
of all persons whomsoever, and shall make sucii durther assurances to perfect fee simple title to
the Property as Lender may reasonably require.

Section 4.2. LEGAL STATUS AND AUTHORITY. Zorrower (a) 1s duly organized, validly
existing and in good standing under the laws of its state of-organization or incorporation; (b) is
duly qualified to transact business and is in good standing i ithe state where the Property is
located, and (c¢) has all necessary approvals, governmental and sciherwise, and full power and
authority to own, operate and lease the Property. Bomower (and thz undersigned representative
of Borrower, if any) has full power, authority and legal right to excrawe’ this Security Instrument,
and to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the Property
pursuant to the terms hereof and to keep and observe all of the terms of ‘this Security Instrument

on Borrower’s part to be performed.

Section4.3. VALIDITY OF DOCUMENTS. (a) The execution, delivery and’ paformance of
the Note, this Security Instrument and the Other Security Documents and? tlie. borrowing
evidenced by the Note (i) are within the power and authority of Borrower; (i0 have been
authorized by all requisite organizational action; (iii)) have received all necessary approvals and
consents, corporate, govermmental or otherwise; (iv) will not wviolate, conflict with, result in a
breach of or constitute (with notice or lapse of time, or both) a default under any provision of
law, any order or judgment of any court or governmental authority, the articles of incorporation,
by-laws, partnership or trust agreement, articles of organization, operating agreement, or other
governing instrument of Borrower, or any indenture, agreement or other instrument to which
Borrower is a party or by which it or any of its assets or the Property is or may be bound or
affected; (v) will not result in the creation or imposition of any lien, charge or encumbrance
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whatsoever upon any of its assets, except the lien and security interest created hereby; and (vi)
will not require any authorization or license from, or any filing with, any govemmental or other
body (except for the recordation of this Security Instrument in appropriate land records in the
State where the Property is located and except for Uniform Commercial Code filings relating to
the security interest created hereby), and (b) the Note, this Security Instrument and the Other
Security Documents constitute the legal, valid and binding obligations of Borrower, enforceable
in accordance with their terms.

Section 4.4. _LITIGATION. There is no action, suit or proceeding, judicial, administrative or
otherwise (includuiyg any condemnation or similar proceeding), pending or, to the best of
Borrower’s know!:dze, threatened or contemplated against Borrower, a Guarantor, if any, an
Indemnitor, if any, ¢i against or affecting the Property that has not been disclosed to Lender by
Borrower in writing.

Section 4.5. STATUS S PROPERTY.

(a) Borrower has obtained all necessary certificates, licenses and other
approvals, govermmental and oth¢rwive, necessary for the operation of the Property and the
conduct of its business and all requirzd, zoning, building code, land use, environmental and other
similar permits or approvals, all of which-ave in full force and effect as of the date hercof and not
subject to revocation, suspension, forfeiture <r inodification.

(b The Property and the plesent and contemplated use and occupancy thereof
are in full compliance with all applicable =zoiiug), ordinances, building codes, land use laws,
Environmental Laws and other similar laws.

() The Property is served by alt  gtilides required for the current or
contemplated use thereof, All utility service is provided by.public utilities and the Property has
accepted or is equipped to accept such utility service.

(d) All public roads and streets necessary toc ssrvice of and access to the
Property for the current or contemplated use thereof have been vomipleted, are serviceable and
all-weather and are physically and legally open for use by the public, <33 have been dedicated to
and accepted for public maintenance by the applicable municipal or county authbiities.

(¢} The Property is served by public water and sewer systems.
® The Property is free from damage caused by fire or other casualcv:

() All costs and expenses of any and all labor, materials, suprlies and
equipment used in the construction of the Improvements have been paid in full.

) Bomrower has paid in full for, and is the owner of, all furnishings, fixtures
and equipment (other than fenants” property) used in connection with the operation of the
Property, free and clear of any and all security interests, liens or encumbrances, except the lien
and security interest created hereby.
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(i) All liquid and solid waste disposal, septic and sewer systems located on
the Property are in a good and safe condition and repair and in compliance with all Applicable

Laws.

) No portion of the Improvements is located in an area identified by the
Federal Emergency Management Agency or any successor thereto as an area having special
flood hazards pursuant to the Flood Insurance Acts or, if any portion of the Improvements is
located wittan) such area, Borrower has obtained and will maintain the insurance required
pursuant to the trms hereof.

(=) All the Improvements lie within the boundaries of the Land.

Section4.6. NO FOREIGN PERSON. Bomower is not a “foreign person” within the meaning
of Section 1445(f)(3) of ‘ne Internal Revemie Code of 1986, as amended and the related Treasury
Department regulations.

Section4.7. SEPARATE TAY LOT. The Property is assessed for real estate tax purposes as
one or more wholly independerit iax lot or lots, separate from any adjoining land or
improvements not constimting a pat o such lot or lots, and no other land or improvements is
assessed and taxed together with the Preporty or any portion thereof.

Section 4.8. LEASES. Except as disclosed in the rent roll for the Property delivered to and
approved by Lender, (a) Borrower is the sole owrer of the entire lessor’s interest in the Leases;
(b) the Leases are valid and enforceable and i £l force and effect; (c¢) all of the Leases are
arms-length agreements with bona fide, independer 4hird parties; (d) no party under any Lease
is in default; (e) all Rents due have been paid in fuli;«f-the terms of all alterations, modifications
and amendments to the Leases are reflected in the certifiel occupancy statement delivered to and
approved by Lender; (g) none of the Rents reserved ini.the Leases have been assigned or
otherwise pledged or hypothecated; (h) none of the Rents have-ueen collected for more than one
(1) month in advance (except a security deposit shall not be deemed rent collected in advance);
(i) the premises demised under the Leases have been completed s accordance with the Leases,
and the tenants under the Leases have accepted the same and have-trkern possession of the same
on a rent-paying basis; (j) there exist no offsets or defenses to the payuicn: of any portion of the
Rents and Borrower has no monetary obligation to any tenant under any U=use; (k) Borrower has
received no notice from any tenant challenging the validity or enforceabitity-of any Lease; (1)
there are no agreements with the tenants under the Leases other than expres:ly sef forth in each
Lease; (m) the Leases are valid and enforceable against Borrower and the ‘erimts set forth
therein; (n) no Lease contains an option to purchase, right of first refusal to purirase, right of
first refusal to relet, or any other similar provision; (0) no person or entity has any oossessory
interest in, or right to occupy, the Property except under and pursuant to a Lease; (p) cach Lease
is subordinate to this Security Instrument, either pursuant to its terms or a recordable
subordination agreement; (q) no Lease has the benefit of a non-disturbance agreement that would
be considered unacceptable to prudent institutional lenders; (r) all security deposits relating to
the Leases reflected on the certified rent roll delivered to Lender have been collected by
Borrower;, and (s) no brokerage commissions or finders fees are due and payable regarding any
Lease.
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Section 4.9. FINANCIATL CONDITION.

(a) () Bomrower is solvent and no proceeding under Creditors Rights Laws
(hereinafter defined) with respect to Borrower has been initiated, and (ii) Borrower has received
reasonably equivalent value for the granting of this Security Instrument.

(b) No petition in bankruptcy has been filed by or against Borrower, any
Guarantor, any Indemmitor or any related entity, or any principal, general partner or member
thereof, in 4n=..ast seven (7) vears, and neither Borrower, any Guarantor, any Indemnitor nor any
related entity, Or any principal, general partner or member thereof, in the last seven (7) years has
ever made any ascicnment for the benefit of creditors or taken advantage of any Creditors Rights
Laws.

Section 4.10. BUSINESS PURPOSES. The loan evidenced by the Note secured by the
Security Instrument and the~Other Security Documents (the “Loan™) is solely for the business
purpose of Borrower, and is not-ivr personal, family, household, or agricultural purposes.

Section 4.11. TAXES. Borrower,~any Guarantor and any Indemnitor have filed all federal,
state, county, municipal, and city'income, personal property and other tax retums reqiired to
have been filed by them and have paid all taxes and related liabilities which have become due
pursuant to such returns or pursuant to” any assessments received by them. Neither Borrower,
any Guarantor nor any Indemmnitor knows ¢i any basis for any additional assessment in respect of
any such taxes and related liabilities for prior years:

Section 4.12. MAILING ADDRESS. Borrowe’s mailing address, as set forth in the opening
paragraph hereof or as changed in accordance with the Orovisions hereof, is true and correct.

Section 4.13. NO CHANGE IN FACTS OR CIRCUMSTANCES. All information in the
application for the Loan submitted to Lender and in all financial statements, rent rolls, reports,
certificates and other documents submitted in connection witly the application or in satisfaction
of the terms thereof, are accurate, complete and correct in «ll respects. There has been no
adverse change in any condition, fact, circumstance or event. it would make any such
mformation inaccurate, incomplete or otherwise misleading.

Section 4.14. DISCLOSURE. Borrower has disclosed to Lender all material facts and has not
failed to disclose any material fact that could cause any representation or waranty made herein
to be materially misleading.

Section 4.15. THIRD PARTY REPRESENTATIONS. Each of the representzoons and the
warranties made by each Guarantor and Indemnitor in any Other Security Documen’s) is true

and correct in all material respects.

Section 4.16. ILLEGAL ACTIVITY. No portion of the Property has been or will be purchased,
improved, equipped or furnished with proceeds of any illegal activity and to the best of
Borrower’s knowledge, there are no illegal activiies or activities relating to controlled
substances at the Property.

Section4.17. PERMITTED EXCEPTIONS. None of the Pemmitted Exceptions, individually or
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in the aggregate, materially interfere with the benefits of the security intended to be provided by
the Security Instrument, the Note, and the Other Security Documents, materially and adversely
affect the wvalue of the Property, impair the use or the operation of the Property or impair
Borrower’s ability to pay its obligations in a timely manner.

Section 4.18. PRINCIPAI. PLACE OF BUSINESS. Borrower’s principal place of business is
as set forth in the opening paragraph to this Security Instrument.

Section 4.19.  TERISA

(a) As of the date hereof and throughout the term of this Security Instrument,
(1) Borrower is 0t 7ad will not be an “employee benefit plan” as defined in Section 3(3) of
ERISA, which is subject o Title T of ERISA, and (ii) the assets of Borrower do not and will not
constitute “plan assets™ of Onz or more such plans for purposes of Title I of ERISA; and

(b) As of /ne date hereof and throughout the term of this Security Instrument
(i) Borrower is not and will not be a “governmental plan” within the meaning of Section 3(32) of
ERISA and (i) transactions by or jwith Borrower are not and will not be subject to state statutes
applicable to Borrower regulating -ipvestments of and fiduciary obligations with respect to
governmental plans.

Section 4.20. PROPERTY USE. The Property shall continue to be used in accordance with its
present use, and for no other use without the prior writen consent of Lender.

ARTICLE 5. - OBLIGATICMS AND RELIANCE

Section 5.1. RELATIONSHIP OF BORROWER ANDCLENDER. The relationship between
Borrower and Lender is solely that of debtor and creditor. and Lender has no fiduciary or other
special relationship with Borrower, and no term or condiuon ~f any of the Note, this Security
Instrument and the Other Security Documents shall be constried ¢ as to deem the relationship
between Borrower and Lender to be other than that of debtor and creditor.

Section 5.2. NO RELIANCE. The members, general partners, princials and (if Borrower is a
trust) beneficial owners of Bormrower are experienced in the owrership and operation of
properties similar to the Property, and Borrower and Lender are reivng solely upon such
expertise in connection with the ownership and operation of the Property! 13orrower is not
relying on Lender’s expertise, business acumen or advice in connection with the Prog<rty

Section 5.3. NO_LENDER OBLIGATIONS. Notwithstanding anything to (the contrary
contained herein, Lender is not undertaking the performance of (a) any obligations wader the
Leases; or (b} any obligations with respect to such agreements, confracts, certificates,
instruments, franchises, permits, trademarks, licenses and other documents. By accepting or
approving anything required to be observed, performed or fulfilled or to be given to Lender
pursuant to this Security Instrument, the Note or the Other Security Documents, including
without limitation, any officer’s certificate, balance sheet, statement of profit and loss or other
financial statement, survey, appraisal, or insurance policy, Lender shall not be deemed to have
warranted, consented to, or affirmed the sufficiency, the legality or effectiveness of same, and
such acceptance or approval thereof shall not constitute any warranty or affirmation with respect
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thereto by Lender.

Section 5.4. RELIANCE. Borrower recognizes and acknowledges that in accepting the Note,
this Security Insttument and the Other Security Documents, Lender is expressly and primarily
relying on the truth and accuracy of the warranties and representations set forth herein without
any obligation to investigate the Property and notwithstanding any investigation of the Property
by Lender; that such reliance existed on the part of Lender prior to the date hereof, that the
warranties 700, representations are a material inducement to Lender in accepting the Note, this
Security Instnvient and the Other Security Documents; and that Lender would not be willing to
make the Loan nd accept this Security Instrument in the absence of the warranties and
representations as st forth herein.

ARTICLE 6. - FURTHER ASSURANCES

Section 6.1. RECORIM 4y OF SECURITY INSTRUMENT, ETC. Borrower forthwith upon
the execution and delivery ¢f his Security Instrument and thereafier, from time to time, will
cause this Security Instrument and any of the Other Security Documents creating a lien or
security interest or evidencing the( lier hereof upon the Property and each instrument of further
assurance to be filed, registered o rccorded in such manner and in such places as may be
required by any present or future law iz zoder to publish notice of and fully to protect and perfect
the lien or security interest hereof upon,<«rd the interest of Lender in, the Property. Borrower
will pay all taxes, filing, registration or rccording fees, and all expenses incident to the pre-
paration, execution, acknowledgment and/or re¢cording of the Note, this Security Instrument, the
Other Security Documents, any note or mortgag: supplemental hereto, any security instrument
with respect to the Property and any instrument -0f finther assurance, and any modification or
amendment of the foregoing documents, and all f{edeial, state, county and municipal taxes,
duties, imposts, assessments and charges arising out of“¢7 in connection with the execution and
delivery of this Security Instrument, any mortgage supple~cntal hereto, any security instrument
with respect to the Property or any instrument of further zssurance, and any meodification or
amendment of the foregoing documents, except where prohibited bty 1a7v so to do.

Section 6.2. FURTHER ACTS, ETC. Borrower will, at the cosc ¢f Borrower, and without
expense to Lender, do, execute, acknowledge and deliver all and every’ such further acts, deeds,
conveyances, mortgages, assighments, notices of assignments, transfais' and assurances as
Lender shall, from time to time, reasonably require, for the better assuring, cuir’eying, assigning,
transferring, and confirming unto Lender the Property and rights hereby ‘moitsaged, granted,
bargained, sold, conveyed, confitmed, pledged, assigned, warranted and transfered ‘or intended
now or hereafter so to be, or which Borrower may be or may hereafter become bourid to convey
or assign to Lender, or for carrying out the intention or facilitating the performance of e terms
of this Security Instrument or for filing, registering or recording this Security Instrument, or for
complying with all applicable state or federal law. Bormrower, on demand, will execute and
deliver and hereby authorizes Lender, following 10 days’ notice to Borrower, to execute in the
name of Bomrower or without the signature of Borrower to the extent Lender may lawfully do so,
one or more financing statements, chattel mortgages or other instruments, to evidence or perfect
more effectively the security interest of Lender in the Property. Borrower grants to Lender an
irrevocable power of attorney coupled with an interest for the purpose of exercising and
perfecting any and all rights and remedies available to Lender hereunder.
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Section 6.3. CHANGES IN TAX, DEBT CREDIT AND DOCUMENTARY STAMP LAWS.

(a) If any law is enacted or adopted or amended after the date of this Security
Instrument which deducts the Debt from the value of the Property for the purpose of taxation or
which imposes a tax, either directly or indirectly, on the Debt or Lender’s interest in the
Property, Borrower will pay the tax, with interest and penalties thereon, if any. If Lender is
advised by counsel chosen by it that the payment of tax by Borrower would be unlawful or
taxable to Iznder or unenforceable or provide the basis for a defense of usury, then Lender shall
have the optics; exercisable by written notice of not less than ninety (90) days, to declare the
Debt immediately Cue and payable.

L) Borrower will not claim or demand or be entitled to any credit or credits
on account of the Deut aiur any part of the Taxes or Other Charges assessed against the Property,
or any part thereof.

(c) If at zny tme the United States of America, any State thereof or any
subdivision of any such State sball require revenue or other stamps to be affixed to the Note, this
Security Instrument, or any of the Other Security Documents or impose any other tax or charge
on the same, Borrower will pay for thcszune, with interest and penalties thereon, if any.

Section 6.4. ESTOPPEL CERTIFICATES:

(a) After request by Lender, Borrower, within ten (10) days, shall fumish
Lender or any proposed assignee with a statement; duly acknowledged and certified, setting forth
(1) the original principal amount of the Note, (ii)-4{o< unpaid principal amount of the Note, (iii)
the rate of interest of the Note, (iv) the terms of payrient and maturity date of the Note, (v) the
date installments of interest and/or principal were last pus,; (vi) that, except as provided in such
statement, there are no defaults or events which with the passage of time or the giving of notice
or both, would constitute an event of dfault under the Note or iye Security Instrument, (vii) that
the Note and this Security Instrument are valid, legal and binding obligations and have not been
modified or if modified, giving particulars of such modification (/i) whether any offsets or
defenses exist against the obligations secured hereby and, if any are alleged to exist, a detailed
description thereof, (ix) that all Leases are in full force and effect and (provided the Property is
not a residential multifamily property) have not been modified (or if mdidified, setting forth all
modifications), (x) the date to which the Rents thereunder have been paid pursuant to the Leases,
(x1) whether or not, to the best knowledge of Borrower, any of the lessees uncer tae. Leases are in
default under the Ieases, and, if any of the lessees are in default, setting forth the Lpecific nature
of all such defaults, (xii) the amount of security deposits held by Borrower under ‘enucli Lease and
that such amounts are consistent with the amounts required under each Lease, and (xiii*-es to any
other matters reasonably requested by Lender and reasonably related to the Lcases, the
obligations secured hereby, the Property or this Security Instrument.

(b) Borrower shall use its best efforts to deliver to Lender, promptly upon
request, duly executed estoppel certificates from any one or more lessees as required by Lender
attesting to such facts regarding the Lease as Lender may require, including, but not limited to
attestations that each Lease covered thereby is in full force and effect with no defaults thereunder
on the part of any party, that none of the Rents have been paid more than one month in advance,
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except as security, and that the lessee claims no defense or offset against the full and timely
performance of its obligations under the Lease.

(c) Upon any transfer or proposed transfer of the Property at Lender’s request,
Borrower, any Guarantors and any Indemnitor(s) shall provide an estoppel certificate in such
form, substance and detail as Lender may require.

Section 6.5. FLOOD INSURANCE. After Lender’s request, Borrower shall deliver evidence
satisfactory to” T.ender that no portion of the Improvements is situated in a federally designated
“special flooa liarzard area” or, if it is, that Bomower has obtained insurance meeting the
requirements hereof:

Section 6.6. REPLAVEMENT DOCUMENTS. Upon receipt of an affidavit of an officer of
Lender as to the loss, theit destruction or mutilation of the Note or any Other Security Document
which i1 not of public.:tcord, and, in the case of any such mutilation, upon surrender and
cancellation of such Note or Cther Security Document, Borrower will issue, in lieu thereof, a
replacement Note or Other Secirity Document, dated the date of such lost, stolen, destroyed or

mutilated Note or Other Security Dociment in the same principal amount thereof and otherwise
of like tenor.

ARTICLE 7. - DUE 7N SALE/ENCUMBRANCE

Section 7.1. TRANSFER DEFINITIONS. / For purposes of this Article, an “Affiliated
Manager” shall mean any managing agent in whick Borrower, any Guarantor or Indemnitor has,
directly or indirectly, any legal, beneficial or econuriic interest; a “Restricted Party” shall mean
Borrower, any Guarantor, any Indemnitor, or any Ai¥zisd Manager or any shareholder, partner,
member or nonrmember manager, or any direct or indirect iegal or beneficial owner of Borrower,
any Guarantor, any Indemnitor, any Affiliated Manage1 o any nornrmember manager; and a
“Sale” shall mean a voluntary or involuntary sale, conveyance, wansfer or pledge of a legal or
beneficial interest.

Section 7.2. NO SAIL E/ENCUMBRANCE

(a) Borrower shall not sell, convey, mortgage, grari; bargain, encumber,
pledge, assign, grant options with respect to, or otherwise transfer or <cispose of (directly or
indirectly, voluntarily or involuntarily, by operation of law or otherwise, and wh:zther or not for
consideration or of record) the Property or any part thereof or any legal or ocneficial interest
therein (collectively a “Transfer”), other than pursuant to Leases of space in the Lnprovements to
tenants in accordance with the provisions hereof without the prior written consent of Lender.

() A Transfer shall include, but not be limited to, (i) an installment sales
agreement wherein Borrower agrees to sell the Property or any part thereof for a price to be paid
in installments; (ii} an agreement by Borrower leasing all or a substantial part of the Property for
other than actual occupancy by a space tenant thereunder or a sale, assignment or other transfer
of, or the grant of a security interest in, Borrower’s right, title and interest in and to any Leases or
any Rents; (iii} if a Restricted Party is a corporation, any merger, consolidation or Sale or Pledge
of such corporation’s stock or the creation or issuance of new stock in one or a series of
transactions, by which such corporation’s stock shall be vested in a party or parties who are not
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now shareholders; (iv) if a Restricted Party is a limited or general partnership or joint venture,
any merger or consolidation or the change, removal, resignation or addition of a general partner
or the Sale or Pledge of the partnership interest of any general partner or any profits or proceeds
relating to such partnership interest, or the Sale or Pledge of limited partnership interests or the
creation or issuance of new limited partnership interests in one or a series of transactions, by
which such limited partnership interests shall be vested in a party or parties who are not now
limited partners; (v) if a Restricted Party is a limited liability company, any merger or
consolidatiors. ¢r the change, removal, resignation or addition of a managing member or non-
member manaser (or if no managing member, any member) or the Sale or Pledge of the
membership intcrest. of a managing member {(or if no managing member, any member) or any
profits or proceed: r:lating to such membership interest, or the Sale or Pledge of nommanaging
membership interesits - the creation or issuance of new non-managing membership interests in
one or a series of tansactions, by which such norrmanaging membership interests shall be
vested in a party or pardes; »who are not now non-managing members; (vi) if a Restricted Party is
a trust or nominee trust, any merger, consolidation or the Sale or Pledge of the legal or beneficial
interest in a Restricted Party or.bié creation or issuance of new legal or beneficial interests in one
or a series of transactions, by which-cuch beneficial or legal interests shall be vested in a party or
partics who are not now legal or Leneiicial owners; or (vii) the removal or the resignation of the
managing agent (including, without linv:ation, an Affiliated Manager) other than in accordance
herewith.

Section 7.3. PERMITTED TRANSFERS. DNMoiwithstanding anything to the contrary contained
herein, the following transfers shall not be deemea to be a Transfer: (a) a transfer by devise or
descent or by operation of law upon the death of | riember, partner or shareholder of a Restricted
Party; and (b) the Sale or Pledge of stock or limied partnership or non-managing membership
interests in a Restricted Party by which, in one or a sen:s of transactions, in the aggregate, not
more than forty-nine percent (49%) of the stock, limited /partnership interests or norn-managing
membership interests (as the case may be) in a Restricteld” Party, shall be vested in parties not
now having an ownership interest; provided, however, no such transsfer shall result in the change
of voting control in the Restricted Party, and as a condition to fach such transfer, Lender shall

receive not less than ten (10) days prior written notice of such proposed tansfer.

ARTICLE 8. - DEFAULT

Section 8.1. EVENTS OF DEFAULT. The occurrence of any one or meie of the following
events shall constitute an “Event of Default’”:

(a) if any portion of the Debt is not paid m or prior to the date tlie-same is due
or if the entire Debt is not paid on or before the Maturity Date;

(b) if Borrower fails to repay any sum paid or advanced by Lender under the
terms of this Security Instrument or anty Other Loan Document;

(c) if Borrower fails to repay any sum paid, advanced or loaned by Lender to
Borrower under the terms of any other Security Instrument, promissory note or other loan
document in connection with any other loan;
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(d) if any of the Taxes or Other Charges is not paid when the same is due and
payable except to the extent sums sufficient to pay such Taxes and Other Charges have been
deposited with Lender in accordance with the terms of this Security Instrument;

(e) if the Policies are not kept in full force and effect, or if the Policies are not
delivered to Lender as provided herein;

§3) if Borrower violates or does not comply with any of the provisions of this
Security Instruinsnt or any Other Loan Document;

(Ve if any representation or warranty of Borrower, any Indemnitor or any
person guaranteeing ravment of the Debt or any portion thereof or performance by Borrower of
any of the terms oi'.1v’z Security Instrument (a ““Guarantor”), or any member, general partner,
principal or beneficial owner of any of the foregoing, made herein or in any guaranty, or in any
certificate, report, financial -statement or other instrument or document furnished to Lender shall
have been false or misleading ir’ ary material respect when made;

(h) if (i) Borrover or any managing member or general partner of Borrower,
or any Guarantor or Indemnitor shal! commence any case, proceeding or other action (A) under
any existing or future law of any jurisdiction, domestic or foreign, relating to bankruptcy,
insolvency, reorganization, conservatorthip/ arrangement, adjustment, winding-up, liquidation,
dissolution, composition or other relief wita respect to its debts or debtors (“Creditors Rights
Laws™), seeking to have an order for relief entcred with respect to it, or seeking to adjudicate it a
bankrupt or insolvent, or seeking reorganization; or (B) seeking appointment of a receiver,
trustee, custodian, conservator or other similar oftizizl for it or for all or any substantial part of
its assets, or the Borrower or any managing membir or general partner of Borrower, or any
Guarantor or Indemnitor shall make a general assignme:t for the benefit of its creditors; or (ii)
there shall be commenced against Borrower or any maraging member or general partner of
Borrower or any Guarantor or Indemnitor any case, proceramig or other action of a nature
referred to in clause (i) above which (A) results in the entry of 2:1 order for relief or any such
adjudication or appointment or (B) remains undismissed, undischarged or unbonded for a period
of sixty (60) days; or (iii) there shall be commenced against the Beirower or any managing
member or general partner of Borrower, or any Guarantor or Indemnitor aay case, proceeding or
other action seeking issuance of a warmrant of attachment, execution, dishant or similar process
against all or any substantial part of its assets which results in the entry of any-Gider for any such
relief which shall not have been vacated, discharged, or stayed or bonded pending. appeal within
sixty (60) days from the entry thereof, or (iv) the Borrower or any managing mé&nmoer or general
partner of Borrower or any Guarantor or Indemnitor shall take any action in furtlierance of, or
indicating its consent to, approval of, or acquiescence in, any of the acts set forth in_ciause (i),
(ii), or (iii} above; or (v) the Borrower or any managing member or general partner of borrower,
or any Guaranter or Indemmitor shall generally not, or shall be unable to, or shall admit in
writing its inability to, pay its debts as they become due;

Q)] if Borrower shall be in default beyond applicable notice and grace periods
under any other mortgage, deed of trust, deed to secure debt or other security agreement covering
any part of the Property whether it be superior or junior in lien to this Security Instrument;
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) if the Property becomes subject to any mechanic’s, materialman’s or other
lien other than a lien for any Taxes not then due and payable and the lien shall remain

undischarged of record (by payment, bonding or otherwise) for a period of thirty (30) days;

X if any federal or state tax lien is filed against Borrower, any member or
general partner of Borrower, any Guarantor, any Indemnitor or the Property and same is not
discharged of record within thirty (30) days afler same is filed;

4] if any default occurs under any guaranty or indemnity executed in
connection herervith, and such default continues after the expiration of applicable grace periods,
if any; or

(m) if"Borrower files of record, without the prior written consent of Lender
which Lender may grant or withhold for any reason in its sole and absolute discretion, any notice
limiting the maximum prirncizal amount that may be secured hereunder; or

{n) if Borrower sells, transfers (whether voluntary or by operation of law),
pledges, hypothecates or further epcunibers all or any part of the Property or any interest therein
or any interest in the Borrower (e:cept as otherwise expressly provided herein), or additionally
assigns all or any part of the rents, inceivz or profits arising therefrom, in either case without the
prior written consent of Lender, which w2y be withheld for any reason in Lender’s sole and
absolute discretion; or

(o) if Borrower or any Guareunior or Indemnitor is dissolved, merges into
another entity, or otherwise terminates its existenc< <other than as specifically allowed pursuant
to the terms hereof) or if the person(s) controlling suc’i cntity shall take any action authorizing or
leading to the same; or

(P) if for more than ten (10) days anier netice from Lender, Borrower shall
continue to be in default under any other term, covenant or condition of the Note, this Security
Instrument or the Other Security Documents in the case of any deait which can be cured by the
payment of a sum of money or for thirty (30) days after notice ficin”Le2nder in the case of any
other default, provided that if such default cannot reasonably be cured ~itlyn such thirty (30) day
period and Borrower shall have commenced to cure such default withit \such thirty (30) day
period and thereafter diligently and expeditiously proceeds to cure the sanic, stich thirty (30) day
period shall be extended for so long as it shall require Borrower in the exercise »f due diligence
to cure such default, it being agreed that no such extension shall be for a period v ecess of sixty
(60) days.

ARTICLE 9. - RIGHTS AND REMEDIES

Section 9.1 REMEDIES. Upon the occurrence of any Event of Default, to the extent
permitted by applicable law, Borrower agrees that Lender may take any action available at law,
in equity, and as otherwise provided in this Security Instrument, without notice or demand, as it
deems advisable to protect and enforce its rights against Borrower in and to the Property,
inchiding, but not limited to the following actions, each of which may be pursued concurrently or
otherwise, at such time and in such order as Lender may determine, in its sole discretion, without
mpairing or otherwise affecting the other rights and remedies of Lender:
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(a) declare the entire unpaid Debt to be immediately due and payable;

(b) institute proceedings, judicial or otherwise, for the complete foreclosure of
this Security Instument under any applicable state or federal law in which case the Property or
any interest therein may be sold for cash or upon credit in one or more parcels or in several

interests or portions and in any order or manner;

(c) with or without entry, to the extent permitted and pursuant to the
procedures provided by applicable state or federal law, institute proceedings for the partial
foreclosure of this, Security Instrument for the portion of the Debt then due and payable, subject
to the continuing1’Cn and security interest of this Security Instrument for the balance of the Debt
not then due, uninipair:a ,and without loss of priority;

(d) sell for cash or upon credit the Property or any part thereof and all estate,
claim, demand, right, titl=~and interest of Bomrower therein and rnights of redemption thereof,
pursuant to power of sale or ¢thenwvise, at one or more sales, in one or more parcels, at such time
and place, upon such terms and afier such notice thereof as may be required or penmitted by law;

(e) institute an “.acton, suit or proceeding in equity for the specific
performance of any covenant, conditiov -or agreement contained herein, in the Note or in the
Other Security Documents;

® recover judgment on (the, Note either before, during or after any
proceedings for the enforcement of this Security Instriznent or the Other Security Documents;

(2} apply for the appointment of 2 roceiver, trustee, liquidator or conservator
of the Property, without notice and without regard for theradequacy of the security for the Debt
and without regard for the solvency of Borrower, any Guarantor, Indemnitor or of any person,
firm or other entity liable for the payment of the Debt;

h) subject to any applicable state or federii-law, the license granted to
Borrower to collect and receive rents hereunder shall automaticallx De. revoked and Lender may
enter into or upon the Property, either personally or by its agents, »ominees or attorneys and
dispossess Borrower and its agents and servants therefrom, without~liability for trespass,
damages or otherwise and exclude Borrower and its agents or servants. wholly therefrom, and
take possession of all rent rolls, leases (including the form lease) and amendments and exhibits,
subleases (including the form sublease) and amendments and exhibits and ierwe! and license
agreements with the tenants, subtenants and licensees in possession of the Property’ ¢ any part or
parts thereof; tenants’, subtenants’ and licensees’ money deposits or other propety’ (including,
without limitation, any letter of credit) given to secure tenants’, subtenants’ and lLcensees’
obligations under leases, subleases or licenses, together with a list of the foregoing; all lists
pertaining to current rent and license fee arrears; any and all architects’ plans and specifications,
licenses and permits, documents, books, records, accounts, surveys and property which relate to
the management, leasing, operation, occupancy, ownership, insurance, maintenance, or service
of or construction upon the Property and Borrower agrees to surrender possession thereof and of
the Property to Lender upon demand, and thereupon Lender may (i) use, operate, manage,
control, insure, maintain, repair, restore and otherwise deal with all and every part of the
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Property and conduct the business thereat; (ii) complete any construction on the Property in such
manner and form as Lender deems advisable; (iii) make alterations, additions, renewals,
replacements and improvements to or on the Property; (iv) exercise all rights and powers of
Borrower with respect to the Property, whether in the name of Bomower or otherwise, including
without limitation, the right to make, cancel, enforce or modify Leases, obtain and evict tenants,
and demand, sue for, collect and receive all Rents of the Property and every part thereof; (v)
either require. Borrower (A) to pay monthly in advance to Lender, or any receiver appointed to
collect the I‘erts, the fair and reasonable rental value for the use and occupation of such part of
the Property as*may be occupied by Borrower, or (B) to vacate and surrender possession of the
Property to Leiader or to such receiver and, in default thereof, Borrower may be evicted by
summary proceedings or otherwise; and (vi) apply the receipts from the Property to the payment
of the Debt, in such oder, priority and proportions as Lender shall deem appropriate in its sole
discretion after deducuig herefrom all expenses (including reasonable attormeys’ fees) incurred
in connection with the @firesaid operations and all amounts necessary to pay the Taxes, Other
Charges, Insurance Premiums »nd other expenses in connection with the Property, as well as just
and reasonable compensation for.b< services of Lender, its counsel, agents and employees;

) exercise any and all rights and remedies granted to a secured party upon
default under the Uniform Commercial) Code, including, without limiting the generality of the
foregoing: (i) the right to take possession’of the Personal Property or any part thereof, and to take
such other measures as Lender may deein necessary for the care, protection and preservation of
the Personal Property, and (ii) request Borrower-at its expense to assemble the Personal Property
and make it available to Lender at a convenient place acceptable to Lender. Any notice of sale,
disposition or other intended action by Lender (with respect to the Personal Property sent to
Borrower in accordance with the provisions hereof at least five (5) days prior to such action,
shall constitute commercially reasonable notice to Borrowrsr;

g) apply any sums then deposited in ke Escrow Fund and any other sums
held in escrow or otherwise by Lender in accordance with the teims of this Security Instrument
or any Other Secuwrity Document to the payment of the following items in any order in its sole
discretion: (i) Taxes and Other Charges; (i) Insurance Premiun's; (i) interest on the unpaid
principal balance of the Note; (iv) amortization of the unpaid principal Oalance of the Note; and
(v) all other sums payable pursuant to the Note, this Security Instrument and the Other Security
Documents, including, without limitation, advances made by Lender pursuant to the terms of this
Security Instrument;

(k) surrender the Policies maintained pursuant hereto, collect  the unearned
Insurance Premiums and apply such sums as a credit on the Debt in such priority ard ) proportion
as Lender in its discretion shall deem proper, and in connection therewith, Bonuiver hereby
appoints Lender as agent and attorney-in-fact (which is coupled with an interest and 1s therefore
irrevocable) for Borrower to collect such unearned Insurance Premiums;

4y} apply the undisbursed balance of any net proceeds deficiency deposit,
together with interest thereon, to the payment of the Debt in such order, priority and proportions
as Lender shall deem to be appropriate in its discretion; or
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(m) pursue such other remedies as Lender may have under applicable state or
federal law.

In the event of a sale, by foreclosure, to the extent permitted by applicable law, power of sale, or
otherwise, of less than all of the Property, this Security Instrument shall continue as a lien and
security interest on the remaining portion of the Property unimpaired and without loss of priority.
Notwithstanding the provisions of this Section to the contrary, if any Event of Default shall
occur, and «he Lender elects to declare the entire unpaid Debt to be automatically due and
pavable, such semedy may be pursued without any further notice, demand or other action by
Lender.

Section 9.2. APTI ICATION OF PROCEEDS. The purchase money, proceeds and avails of
any disposition of tie Froperty, or any part thereof, or any other sums collected by Lender
pursuant to the Note, this Security Instrument or the Other Security Documents, may be applied
by Lender to the payment of the Debt in such priority and proportions as Lender in its discretion
shall deem proper and which  ar: in accordance with applicable law or as shall be required by a
court of competent jurisdiction.

Section 9.3. RIGHT TO CURE CLEFAULTS. Upon the occurrence of any Event of Default or
if Borrower fails to make any paymezni-or to do any act as herein provided, Lender may, but
without any obligation to do so and wigout notice to or demand on Borrower and without
releasing Borrower from any obligation hercunder, make or do the same in such manner and to
such extent as Lender may deem necessary to Drotect the security hereof. Lender is authorized to
enter upon the Property for such purposes, o7 oppear in, defend, or bring any action or
proceeding to protect its interest in the Property or v foreclose this Security Instrument or collect
the Debt. The cost and expense of any cure hereundzr (including reasonable attomeys’ fees to
the extent permitted by law), with interest at the Defavlt Rate (defined in the Note), shall
constitute a portion of the Debt and shall be due and payal!c to Lender upon demand. All costs
and expenses incurred by Lender in remedying any Event of Fsetfault or failed payment or act or
in appearing in, defending, or bringing amy such action or procesding shall bear interest at the
Default Rate defined m the Note, for the period after notice fury Lender that such cost or
expense was incurred to the date of payment to Lender. All such cests‘and expenses incurred by
Lender together with interest thereon calculated at the Default Rate shall be deemed to constitute
a portion of the Debt and be secured by this Security Instrument ana the Other Security
Documents and shall be immediately due and payable upon demand by Lender theretor.

Section 9.4. ACTIONS AND PROCEEDINGS. At any time, Lender has the 71g’st 0 appear in
and defend, compromise or settle any action or proceeding brought with respect te” fitc Property,
and after the occurrence and during the continuance of an Event of Default, to bring any action
or proceeding, in the name and on behalf of Borrower, which Lender, in its discretion, decides
should be brought to protect its interest in the Property.

Section 9.5. RECOVERY OF SUMS REQUIRED TO BE PAID. Lender shall have the right
from time to time to take action to recover any sum or sums which constitute a part of the Debt
as the same become due, without regard to whether or not the balance of the Debt shall be due,
and without prejudice to the right of Lender thereafter to bring an action of foreclosure, or any
other action, for a default or defaults by Borrower existing at the time such earlier action was
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commenced.

Section 9.6. EXAMINATION OF BOOKS AND RECORDS. Lender, its agents, accountants
and attorneys shall have the right upon prior written notice to Borrower (unless an Event of
Default exists, in which case no notice shall be required), to examine and audit, during
reasonable business hours, the records, books, management and other papers of Borrower and its
affiliates or of any Guarantor or Indemnitor which pertain to their financial condition or the
income, exrernses and operation of the Property, at the Property or at any office regularly
maintained by <Borrower, its affiliates or any Guarantor or Indemnitor where the books and
records are loceled. Lender and its agents shall have the right upon notice to make copies and
extracts from the iciejzoing records and other papers at no cost to Lender.

Section 9.7. OTHER ZIOGHTS. ETC.

(a) The'<ailure of Lender to insist upon strict performance of any term hereof
shall not be deemed to be a (waiver of any term of this Security Instument. Borrower shall not
be relieved of Borrower’s obligraons hereunder by reason of (i) the failure of Lender to comply
with any request of Borrower, any Guarantor or any Indemnitor to take any action to foreclose
this Security Instrument or otherwise- enforce any of the provisions hereof or of the Note or the
Other Security Documents, (i) the rclegse, regardless of consideration, of the vhole or any part
of the Property, or of any person liable 1o+ fiie Debt or any portion thereof, or (ili} any agreement
or stipulation by Lender extending the tme of payment, changing the rate of interest, or
otherwise modifying or supplementing the terns of the Note, this Security Instrument or the
Other Security Documents.

) It is agreed that the risk of loss ¢l damage to the Property is on Borrower,
and Lender shall have no liability whatsoever for declinZ i3 value of the Property, for failure to
maintain the Policies, or for failure to determine whether insverance in force is adequate as to the
amount of risks insured. Possession by Lender shall not be decrizd an election of judicial relief,
if any such possession is requested or obtained, with respect ©_ ary Property or collateral not in
Lender’s possession.

() Lender may resort for the payment of the Debt i any other security held
by or guaranties given to Lender in such order and manner as Lender, in it: discretion, may elect.
Lender may take action to recover the Debt, or any portion thereof, or t¢ enfsrce any covenant
hereof without prejudice to the right of Lender thereafter to foreclose this (Security Instrument.
The rights of Lender under this Security Instrument shall be separate, distinct »ad cumulative
and none shall be given effect to the exclusion of the others. No act of Lender shall b= construed
as an election to proceed under any one provision herein to the exclusion of any other srovision,
Lender shall not be limited exclusively to the nights and remedies herein stated but ‘shall be
entitled to every right and remedy now or hereafter afforded at law or in equity.

Section 9.8, RIGHT TO RELEASE ANY PORTION OF THE PROPERTY. Lender may
release any portion of the Property for such consideration as Lender may require without, as to
the remainder of the Property, in any way impairing or affecting the lien or priority of this
Security Instrument, or improving the position of any subordinate lienholder with respect thereto,
except to the extent that the obligations hereunder shall have been reduced by the actual
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monetary consideration, if any, received by Lender for such release, and may accept by
assignment, pledge or otherwise any other property in place thereof as Lender may require
without being accountable for so doing to any other lienholder. This Security Instrument shall
continue as a lien and security interest in the remaining portion of the Property.

Section9.9. VIOLATION OF LAWS. If the Property is not in compliance with Applicable
Laws, Lender may impose additional requirements upon Bormrower in connection herewith
including, wincut limitation, monetary reserves or financial equivalents.

Section 9.10. © FiGHT OF ENTRY. Lender and its agents shall have the right to enter and
imnspect the Properivat all reasonable times.

Section 9.11. SUBRZAZATION. If any or all of the proceeds of the Note have been used to
extinguish, extend or renew any indebtedness heretofore existing against the Property, then, to
the extent of the funds.<u used, Lender shall be subrogated to all of the rights, claims, liens,
titles, and interests existing azainst. the Property herctofore held by, or in favor of, the holder of
such indebtedness and such rteimer rights, claims, liens, titles, and interests, if any, are not
waived but rather are continued in ful! force and effect in favor of Lender and are merged with
the lien and security interest createa-hzivcin as cumulative security for the repayment of the Debt,
the performance and discharge of Bbeirsiver’s obligations hereunder, under the Note and the
Other Security Documents and the performazce and discharge of the Other Obligations.

ARTICLE 10. - ENVIRONMENTAL HAZARDS

Section 10.1. ENVIRONMENTAIL DEFINITIOINS. For the purpose of this Section,
“Environmental Law’” means any present and fuwwre - federal, state and local laws, statutes,
ordinances, rules, regulations, standards, policies’ ard& other government directives or
requirements, as well as common law, including but/ =ot limited to the Comprehensive
Environmental Response, Compensation and Liability Act ani the Resource Conservation and
Recovery Act, that apply to Borrower or the Property and reiate to Hazardous Materials.
“Environmental Liens” means all Liens and other encumbradets, imposed pursuant to any
Environmental Law, whether due to any act or omission of Borrowicrsor any other person or
entity. “Environmental Report” means the written reports resulting frome the environmental site
assessments of the Property delivered to Lender. “Hazardous Materials’ shall mean petroleum
and petroleum products and compounds cortaining them, including gasoliue, diesel fuel and oil;
explosives, flammable materials; radioactive materials; polychlorinated biphenyls (“PCBs™) and
compounds containing them; lead and lead-based paint; asbestos or asbestos-coutsning materials
in any form that is or could become friable; underground or above-ground storage ‘fonks, whether
empty or containing any substance; any substance the presence of which on the. Property is
prohibited by any federal, state or local authority; any substance that requires special- nandling;
and any other material or substance now or in the future defined as a “hazardous substance,”
“hazardous material,” “hazardous waste,” “toxic substance,” ‘“‘toxic pollutant,” “contaminant,” or
“pollutant” within the meaning of any Environmental Law. “Release” of any Hazardous
Materials includes but is not limited to any release, deposit, discharge, emission, leaking,
spilling, seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping,
disposing or other movement of Hazardous Materials.
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Section 10.2. ENVIRONMENTAL REPRESENTATIONS AND WARRANTIES. Borrower
represents and warrants that: (a) there are no Hazardous Materials or underground storage tanks
in, on, or under the Property, except those that are both (i) in compliance with Environmental
Laws and with permits issued pursuant thereto (if such permits are required), if any, and (ii)
either (A) in amounts not in excess of that necessary to operate the Property or (B) fully
disclosed to and approved by Lender in writing pursuant to an Environmental Report; (b) there
are no past, present or threatened (defined below) Release of Hazardous Materials in violation of
any Envirciomental Law and which would require remediation by a govemmental authority in,
on, under or fom the Property except as described in the Environmental Report; {c¢) there is no
threat of any Rileise of Hazardous Materials migrating to the Property except as described in the
Environmental Report; (d) there is no past or present non-compliance with Environmental Laws,
or with permits issucd) pursuant thereto, in connection with the Property except as described in
the Environmental Report:(e) Borrower does not know of, and has not received, any written or
oral notice or other comyavmication from any person or entity (including but not limited to a
governmental entity) relaung to. Hazardous Materials in, on, under or from the Property; and (f)
Borrower has truthfully and 1wly provided to Lender, in writing, any and all information relating
to environmental conditions in, ‘on, under or from the Property known to Borrower or contained
in Borrower’s files and records, iacluding but not limited to any reports relating to Hazardous
Materials in, on, under or migrating o or from the Property and/or to the environmental
condition of the Property.

Section 10.3. ENVIRONMENTAL COVENAINTS. Borrower covenants and agrees that so
long as Borrower owns, manages, is in possession_of, or otherwise controls the operation of the
Property: (a) all uses and operations on or of tke “roperty, whether by Borrower or any other
person or entity, shall be in compliance with i /Environmental Laws and permits issued
pursuant thereto; (b) there shall be no Releases of Hazardous Materials in, on, under or from the
Property; (c) there shall be no Hazardous Materials in, On, or under the Property, except those
that are both (i) in compliance with all Environmental -Laws and with permits issued pursuant
thereto, if and to the extent required, and (ii) (A) in amount. no: in excess of that necessary to
operate the Property or (B) fully disclosed to and approved by-liender in writing; (d) Borrower
shall keep the Property free and clear of all Environmental Liens; {c)-Borrower shall, at its sole
cost and expense, fully and expeditiously cooperate in all activities’ rursuant to this Section,
including but not limited to providing all relevant infommation ard :mmaking knowledgeable
persons available for interviews; (f) Borrower shall, at its sole cost and expense, perform any
environmental site assessment or other investigation of environmental conditior's in connection
with the Property, pursuant to any reasonable written request of Lenac:, uron Lender’s
reasonable belief that the Property is not in full compliance with all Environmzntal Laws, and
share with Lender the reports and other results thereof, and Lender and other Indeirnitied Parties
(hereinafier defined) shall be entitled to rely on such reports and other results t‘hereof, (g)
Borrower shali, at its sole cost and expense, comply with all reasonable written requests of
Lender to (i) reasonably effectuate remediation of any Hazardous Materials in, on, under or from
the Property; and (ii) comply with any Environmental Law; (h) Bomrower shall not allow any
tenant or other user of the Property to violate any Environmental Law; and (i) Borrower shall
immediately notify Lender in writing after it has become aware of (A) any presence or Release
or threatened Releases of Hazardous Materials in, on, under, from or migrating towards the
Property; (B) any non-compliance with any Environmental Laws related in any way to the

Property; (C) any actual or potential Environmental Lien; (D) any required or proposed
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remediation of environmental conditions relating to the Property; or (E) any written or oral
notice or other communication of which Bommower becomes aware from any source whatsoever
(including but not limited to a governmental entity) relating in any way to Hazardous Materials.
Any failure of Borrower to perform its obligations pursuant to this Section 10.3 shall constitute
bad faith waste with respect to the Property.

Section 10.4. LENDER’S RIGHTS. Lender and any other person or entity designated by
Lender, inc’uaing but not limited to any representative of a governmental entity, and any
environmental ~onsultant, and any receiver appointed by any court of competent jurisdiction,
shall have the rigit, but not the obligation, to enter upon the Property at all reasonable times to
assess any and ! aspects of the environmental condition of the Property and its use, including
but not limited to Conducting any environmental assessment or audit at Borrower’s expense (the
scope of which shaii Y, determined in Lender’s sole discretion) and taking samples of soil,
groundwater or other wvater, air, or building materials, and conducting other invasive testing.
Borrower shall cooperate” with and provide access to Lender and any such person or entity
designated by Lender.

Section 10.5. QOPERATIONS AND IMAINTENANCE PROGRAMS. If recommended by the
Environmental Report or any other cpvironmental assessment or audit of the Property, Borrower
shall establish and comply with an opdations and maintenance program with respect to the
Property, in form and substance reasonaty’ acceptable to Lender, prepared by an environmental
consultant reasonably acceptable to Lender, which program shall address any asbestos containing
material or lead based paint that may now o in'the future be detected at or on the Property.
Without limiting the generality of the preceding sentence, Lender may require (a) periodic
notices or reports to Lender in form, substance ana .at_such intervals as Lender may specify, (b)
an amendment to such operations and maintenance prigram to address changing circumstances,
laws or other matters, (c) at Borrower’s sole expense, svpplemental examination of the Property
by consultants specified by Lender, (d) access to the Propersy by Lender, its agents or servicer, to
review and assess the environmental condition of the Property and Borrower’s compliance with
any operations and maintenance program, and (e) variation of thie operations and maintenance
program in response to the reports provided by any such consultants.

ARTICLE 11. - INDEMNIFICATION

Section 11.1. GENERAL INDEMNIFICATION. Borrower shall, at its sole~cost and expense,
protect, defend, indemnify, release and hold harmless the Indemnified Panies (defined below)
from and against any and all Losses (defined below) imposed upon or incurred Uy- or asserted
against any Indemnified Parties and directly or indirectly arising out of or in any vay relating to
any one or more of the following (a) any accident, injury to or death of persons ur !'oss of or
damage to property occurring in, on or about the Property or any part thereof or on the adjoining
sidewalks, curbs, adjacent property or adjacent parking areas, streets or ways; (b)any use, nonuse
or condition in, on or about the Property or any part thereof or on the adjoining sidewalks, curbs,
adjacent property or adjacent parking areas, streets or ways; (c¢) performance of any labor or
services or the fumishing of any materials or other property in respect of the Property or any part
thereof; (d) any failure of the Property to be in compliance with any Applicable Laws; (e) any
and all claims and demands whatsoever which may be asserted against Lender by reason of any
alleged obligations or undertakings on its part to perform or discharge any of the terms,
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covenants, or agreements contained in any Lease; (f) Borrower’s breach of any term, covenant,
condition, representation or warranty contained herein; or (g) the payment of any commission,
charge or brokerage fee to anycne which may be payable in connection with the funding of the
Loan evidenced by the Note and secured by this Security Instrument. Any amounts payable to
Lender by reason of the application of this Section shall become immediately due and payable
and shall bear interest at the Default Rate from the date loss or damage is sustained by Lender
until paid. The term “Losses” shall mean any and all claims, suits, liabilities (including, without
limitation, sttt liabilities), actions, proceedings, obligations, debts, damages, losses, costs,
expenses, fines,~ penalties, charges, fees, judgments, awards, amounts paid in setlement of
whatever kind ¢r nature (including but not limited to attorneys’ fees and other costs of defense).

The term “Indemnritied Parties” shall mean (a) Lender, (b) any prior owner or holder of the Note,
{c) any servicer or rior servicer of the Loan, (d) any Investor (defined below) or any prior
Investor in any Participarons (defined below), (e) any trustees, custodians or other fiduciaries
who hold or who have Leli a full or partial interest in the Loan for the benefit of any Investor or
other third party, (f) any receiver or other fiduciary appointed in a foreclosure or other Creditors
Rights Laws proceeding, (g) ‘ary @fficers, directors, shareholders, partners, members, employees,

agents, servants, representatives, comiractors, subcontractors, affiliates or subsidiaries of any and
alt of the foregoing, and (h) the huirs, legal representatives, successors and assigns of any and all
of the foregoing (including, withou! )imitation, any successors by merger, consolidation or
acquisition of all or a substantial portion nf-the Indemmnified Parties’ assets and business), in all
cases whether during the term of the Loan or =i: part of or following a foreclosure of the Loan.

Section 11.2. MORTGAGE, DOCUMENTARY STAMPS AND/OR INTANGIBLE TAX.
Borrower shall, at its sole cost and expense,( protect, defend, indemnify, release and hold
harmless the Indemnified Parties from and against any-and all Losses imposed upon or incurred
by or asserted against any Indemnified Parties and dirZet'y or indirectly arising out of or in any
way relating to any tax or fee on the making and/or reccrding of this Security Instrument, the
Note or any of the Other Security Documents.

Section 11.3. DUTY TO DEFEND: ATTORNEYS® FEEC (AND OTHER FEES AND
EXPENSES. Upon written request by any Indemnified Party, \)3orrower shall defend such
Indemmified Party (if requested by any Indemmnified Party, in the narie Of the Indemnified Party)
by attomeys and other professionals approved by the Indemnified Paries. Notwithstanding the
foregoing, any Indemnified Parties may, in their sole discretion, engage ‘their own attorneys and
other professionals to defend or assist them, and, at the option of Inderraihzd Parties, their
attorneys shall control the resolution of any claim or proceeding. Upon demanr, Borrower shall
pay or, in the sole discretion of the Indemnified Parties, reimburse, the Indemnified Parties for
the payment of reasonable fees and disbursements of attomeys, engineers, * cnvironmental
consultants, laboratories, surveyors, title searches and other professionals in (ccnnection
therewith, which any Indemnified Parties may engage as a result of any Losses.

Sectionn 11.4. ENVIRONMENTAL INDEMNITY. As between Borrower and Lender, all risk
of loss associated with non-compliance with Environmental Laws, or with the presence of any
Hazardous Material at, upon, within, contiguous to or otherwise affecting the Property, shall lie
solely with Borrower. Accordingly, Borrower shall bear all risks and costs associated with any
loss (including any loss in value attributable to Hazardous Materials), damage or liability
therefrom, including all costs of removal of Hazardous Materials or other remediation required
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by Lender or by law. Borrower shall indemnify, defend and hold Lender harmless from and
against all loss, liabilities, damages, claims, costs and expenses (including reasonable costs of
defense) arising out of or assoctated, in any way, with the non-compliance with Environmental
Laws, or the existence of Hazardous Matenals in, on, or about the Property, or a breach of any
representation, warranty or covenant contained in Article 10 hereof, whether based in contract,
tort, implied or express warranty, strict liability, criminal or civil statute or common law,
including those arising from the joint, concurrent, or comparative negligence of Lender;
however, Borrower shall not be liable under such indemnification to the extent such loss,
liability, damags, claim, cost or expense results solely from Lender's gross negligence or willful
misconduct. Borrower's obligations hereunder shall arise upon the discovery of the presence of
any Hazardous Matesal, whether or not any governmental authority has taken or threatened any
action in connectior .wvith the presence of any Hazardous Material, and whether or not the
existence of any such fiamardous Material or potential liability on account thereof is disclosed in
any site assessment and ‘shall continue notwithstanding the repayment of the Note or any transfer
or sale of any right, title" and interest in the Property (by foreclosure, deed in lieu of foreclosure
or otherwise). Of even date lrcewith, Borrower and other persons or entities (collectively,
Borrower and such other partics, the “Indemnitors”™) may as circumstances require execute and
deliver a certain environmental irdemnity agreement in favor of the Lender incorporating the
environmental indemnities set forth herein as well as additional provisions and requirements with
respect to environmental matters (the | “Environmental Indemnity’™). In the event an
Environmental Indemmity is executed, it hill be included in the definition of “Other Security
Documents™.

ARTICLE 12.- WAIVERS

Section 12.1. WAIVER OF COUNTERCLAIM. Ecirocwer hereby waives the right to assert a
counterclaim, other than a mandatory or compulsory cOuarerclaim, in any action or proceeding
brought against it by Lender arising out of or in ary way connected with this Security
Instrument, the Note, any of the Other Security Documents, or the/Ubligations.

Section 12.2. MARSHALLING AND OTHER MATTERS. Bdrmower hereby waives, to the
extent permitted by law, the benefit of all appraisement, valuation, stay, extension, reinstatement
and redemption laws now or hereafier in force and all rights of marshilling in the event of any
sale hereunder of the Property or any part thereof or any interest thereir.. Further, Borrower
hereby expressly waives any and all rights of redemption from sale under anyv' oirder or decree of
foreclosure of this Security Instument on behalf of Borrower, and on behall of each and every
person acquiring any interest in or title to the Property subsequent to the date” o this Security
Instrument and on behalf of all persons to the extent permitted by applicable state or federsi iaw.

Section 12.3. WAIVER OF NOTICE. Borrower shall not be entitled to any notices of any
nature whatsoever from Lender except (a) with respect to matters for which this Security
Instrument specifically and expressly provides for the giving of notice by Lender to Borrower
and (b) with respect to matters for which Lender is required by applicable state or federal law to
give notice, and Borrower hereby expressly waives the right to receive any notice from Lender
with respect to any matter for which this Security Instrument does not specifically and expressly
provide for the giving of notice by Lender to Borrower. '
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Section 12.4. WAIVER OQOF STATUTE OF LIMITATIONS. Borrower hereby expressly
waives and releases to the fullest extent permitted by law, the pleading of any statute of

limitations as a defense to payment of the Debt or performance of its Other Obligations.

Section 12.5. SOLE DISCRETION OF LENDER. Wherever pursuant to this Security
Instrument (a) Lender exercises any right given to it to approve or disapprove, (b) any
arrangement or term is to be satisfactory to Lender, or (c) any other decision or determination is
to be made‘by Lender, the decision to approve or disapprove all decisions that arrangements or
terms are satisiactory or not satisfactory, and all other decisions and determinations made by
Lender, shall t:c 'n the sole discretion of Lender, except as may be otherwise expressly and
specifically proviael herein.

Section 12.6. WAIVEL OF FORECI.OSURE DEFENSE. Borrower herecby waives any
defense Borrower might @ssert or have by reason of Lender’s failure to make any tenant or lessee
of the Property a party deicndant in any foreclosure proceeding or action instituted by Lender.

ARTICLE 13. - NOTICES

Section 13.1. NOTICES. All ngises or other written communications hereunder shall be
deemed to have been properly given (@)} upon delivery, if delivered in person with receipt
acknowledged by the recipient thereof, (&} one (1) Business Day (defined below) after having
been deposited for overnight delivery with any. reputable overnight courier service, or (¢) three
(3) Business Days after having been deposited in any post office or mail depository regularly
maintained by the U.S. Postal Service and sent by registered or certified mail, postage prepaid,
return receipt requested, addressed to Borrower o1”fiender, as the case may be, at the addresses
set forth on the first page of this Security Instrument ¢r-addressed as such party may from time to
time designate by written notice to the other parties.

Either party by notice to the other may designate additional or aifferent addresses for subsequent
notices or communications. For purposes of this Subsection, “Pusircss Day”” shall mean a day on
which commercial banks are not authorized or required by law to close ) New York, New York.

ARTICLE 14. - CHOICE OF LAW

Section 14.1. CHOICE OF LAW. This Security Instrument and any detcamirztion of deficiency
judgments shall be govemned, construed, applied and enforced in accordance vvith the laws of the
state in which the Property is located and applicable federal law.

Section 14.2. PROVISIONS SUBJECT TO LAW. All nghts, powers and remedies provided in
this Security Instrument may be exercised only to the extent that the exercise therect . Jdoes not
violate any applicable state or federal law and are intended to be limited to the extent necessary
so that they will not render this Security Instrument invalid, unenforceable or not entitled to be

recorded, registered or filed under any applicable state or federal law.

ARTICLE 15. - SECONDARY MARKET

Section 15.1. TRANSFER OF LOAN. Lender may, at any time, sell, transfer or assign the
Note, this Security Instrument and the Other Security Documents, and any or all servicing rights
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with respect thereto, or grant participations therein (the “Participations™) or issue mortgage
passthrough certificates or other securities evidencing a beneficial interest in a rated or unrated
public offering or private placement (the “Securitics”). Lender may forward to each purchaser,
transferee, assignee, servicer, participant, or investor in such Participations or Securities
(collectively, the “Investor”) or any Rating Agency rating such Securities, each prospective
Investor, and any organization maintaining databases on the underwriting and performance of
commercial mortgage loans, all documents and information which Lender now has or may
hereafter acquire relating to the Debt and to Borrower, any Guarantor, any Indemnitor(s) and the
Property, whetlier fumished by Borrower, any Guarantor, any Indemnitor(s) or otherwise, as
Lender determines necessary or desirable. Borrower irrevocably waives any and all rights it may
have under appliczole state or federal law to prohibit such disclosure, including but not limited to

any right of privacy.

Section 15.2. COOPERA{TON. Borrower, any Guarantor and any Indemnitor agree to
cooperate with Lender i copnection with any transfer made pursuant to this Section, including,
without limitation, the delivery ¢ an estoppel certificate required pursuant to the terms hereof
and such other documents as ‘mav.-be reasonably requested by Lender. Bomower shall also
furnish and Borrower, any Guarartor ‘and any Indemnitor consent to Lender fumishing to such
Investors or such prospective Invesiors or such Rating Agency any and all information
concerning the Property, the Leases, tiie tinancial condition of Borrower, any Guarantor and any
Indemnitor as may be requested by Leuder, any Investor or any prospective Investor or any
Rating Agency in connection with any sale, transfer-cr Participations or Securities.

ARTICLE 16. - COSTS

Section 16.1.  PERFORMANCE AT BORROWER'G /EXPENSE. Borrower acknowledges and
confirms that Lender shall impose certain administrative ‘processing and/or commitment fees in
connection with (a) the extension, renewal, modificatiop ~amendment and termination of the
Loan, (b) the release or substitution of collateral therefor, (c) obtyining certain consents, waivers
and approvals with respect to the Property, or (d} the review ¢f.ary Lease or proposed Lease or
the preparation or review of any subordination, non-disturbance aireement (the occurrence of
any of the above shall be called an “Event”). Borrower further ackuov/ledges and confirms that
it shall be responsible for the payment of all costs of reappraisal of the Property or any part
thereof, whether required by law, regulation, Lender or any govemmentai, or quasi-govemmental
authority.  Borrower hereby acknowledges and agrees to pay, immediately, ‘with or without
demand, all such fees (as the same may be increased or decreased from tima *O.4ime), and any
additional fees of a similar type or nature which may be imposed by Lender frém: nime to time,
upon the occurrence of any Event or otherwise. Wherever it is provided for herein tliai Borrower
pay any costs and expenses, such costs and expenses shall include, but not be lupnied to, all
reasonable counsel fees of Lender.

Section 16.2. COUNSEL FEES FOR ENFORCEMENT. (a) Borrower shall pay all reasonable
counsel fees incuwrred by Lender in connection with (i) the preparation of the Note, this Security
Insttument and the Other Security Documents; and (ii) the items set forth in this Article, and (b)
Bormrower shall pay to Lender on demand any and all expenses, including legal fees incurred or
paid by Lender in protecting its interest in the Property or in collecting any amount payable
under the Note, this Security Insttument or the Other Security Documents, or in enforcing its
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rights hereunder with respect to the Property, whether or not any legal proceeding is commenced
hereunder or thereunder, together with interest thereon at the Default Rate from the date paid or
incurred by Lender until such expenses are paid by Borrower.

ARTICLE 17. - DEFINITIONS

Section 17.1. GENERAL DEFINITIONS. Unless the context clearly indicates a contrary intent
or unless ofuerwise specifically provided herein, words used in this Security Instrtument may be
used intercharigeably in singular or plural form and the word “Borrower” shall mean *“each
Borrower and’ ariy)subsequent owner or owners of the Property or any part thereof or any interest
therein,” the word " Lender” shall mean *“Lender and any subsequent holder of the Note,” the
word “Note” shali“raean “the Note and any other evidence of indebtedness secured by this
Security Instrument,” “th< svord “persory” shall include an individual, corporation, limited liability
company, partnership, Zrust, unincorporated association, government, governmental authority,
and any other entity, the word ‘“Property” shall include any portion of the Property and any
interest therein, and the phrases “‘zounsel fees” shall include any and all attomeys’, paralegal and
law clerk fees and disbursements, inclhading, but not limited to fees and disbursements at the pre-
trial, trial and appellate levels incurred ‘or paid by Lender in protecting its interest in the Property,
the Leases and the Rents and enfuiviniz its rights hereunder, whether with respect to retained
firms, the reimbursement for the expenses ¢ 1n-house staff or otherwise.

Section 17.2. HEADINGS. ETC. The healings. and captions of various Articles and Sections of
this Security Instrument are for convemience Of reference only and are not to be construed as
defining or limiting, in any way, the scope or intent of e provisions hereof.

ARTICLE 18. - MISCELLANZL/ZYS PROVISIONS

Section 18.1. NO ORAL CHANGE. This Security Instrament, and any provisions hereof may
not be modified, amended, waived, extended, changed, discharzed or terminated orally or by any
act or failure to act on the part of Borrower or Lender, bu. _only by an agreement in writing
signed by the party against whom enforcement of any modification, amendment, waiver,
extension, change, discharge or termination is sought.

Section 18.2. LIABILITY. If Borrower consists of more than one perscrn, the obligations and
liabilities of each such person hereunder shall be joint and several. This Security Instrument
shall be binding upon and inure to the benefit of Borrower and Lender ‘and their respective
successors, assigns, heirs, personal representatives, executors and administrators forevar

Section 18.3. INAPPLICABLE PROVISIONS. If any term, covenant a conditionl of the Note
or this Security Instrument is held to be invalid, illegal or unenforceable in any respec:, ‘ne Note
and this Security Instrument shall be construed without such provision.

Section 18.4. DUPLICATE ORIGINALS; COUNTERPARTS. This Security Instrument may
be executed in any number of duplicate originals and each duplicate original shall be deemed to
be an original. This Security Instrument may be executed in several counterparts, each of which
counterparts shail be deemed an original instrument and all of which together shall constitute a
single Security Instrument. The failure of any party hereto to execute this Security Instrument,
or any counterpart hereof, shall not relieve the other signatories from their obligations hereunder.
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Section 18.5. NUMBER AND GENDER. Whenever the context may require, any pronouns
used herein shall include the corresponding masculine, feminine or neuter forms, and the

singular form of nouns and pronouns shall include the plural and vice versa.

Section 18.6. LEGAL DESCRIPTION. Borrower represents to Lender that it has reviewed and
delivered to Lender a copy of the legal description set forth in Exhibit “A”; that such legal
description is the accurate and proper legal description of the Land; and Borrower further
acknowledgss that neither Lender nor Lender’s counsel prepared or reviewed such legal
description. B&rrower shall indemmify, defend and hold Lender harmless from and against any
and all losses, lizbilities, claims, damages, expenses, obligations, penalties, actions, judgments,
suits, costs or dishurvements of any kind or nature whatsoever, including the reasonable fees and
actual expenses ot [.erder’s counsel, in connection with any claim that title to the Property is
impaired due to or based upon an inaccurate or improper legal description set forth herein.

Section 18.7. INCONSI5TENCIES. In the event of any inconsistencies between the terms and
conditions of this Article and th= e her provisions of this Security Instrument, the terms and
conditions of this Article shall conrol #zd be binding.

Section 18.8. WAIVER OF TRIAL 87 JURY. BORROWER BY ACCEPTANCE OF THIS
SECURITY INSTRUMENT, HEREBY (WAIVES TG THE FULLEST EXTENT PERMITTED
BY LAW, THE RIGHT TO TRIAL B~ JURY IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM, WHETHER IN CONTFRACT, TORT OR OTHERWISE, RELATING
DIRECTLY OR INDIRECTLY TO THE LOAN, THE APPLICATION FOR THE LOAN, THE
NOTE, THIS SECURITY INSTRUMENT OR (BE OTHER SECURITY DOCUMENTS OR
ANY ACTS OR OMISSIONS OF LENDER OR BORPOWER.

[NO FURTHER TEXT — SIGNATURES AFPEZAR ON NEXT PAGE)]

THIS INSTRUMENT INCLUDES A RIDER, THE T"EEMS OF WHICH ARE
ATTACHED HERETO AND BY THIS REFERENCE 4 DE A PART HEREOF
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IN WITNESS WHEREOF, this Security Instrument has been executed by borrower the
day and year first above written.

Signed, sealed and delivered

in the presence of:
Borrower:

H & D Patel Corp.

7 —— e e

Print Name; A By:_
Name: Devendra S. Patel

Title: President

Print Name: / ——— p
By Il int R ¥eAkel
Name: Rajfitkant R. Patel
Title: Secretary

[CORPORATE SEAL)

This Instrument prepared by: ( Aatonio Chimienti, Esq.

Upon recording return to:  IntelBzy Funding, LLC
124 Wasliington Street, Suite 201
Foxboiraugh, MA 02035
Attention: Fost Closing Department
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ACKNOWLEDGMENT

STATE OF ILLINOIS )

ol
COUNTY OF , )
Cpppdt—
The foregeing instrument was acknowledged before me on November 15, 2002 by Devendra S. Patel
and Rajnikant L. Paiel the President and Secretary, respectively, of H & D Patel Comp.,, an Ilinois

Corporation. M -
He/she is persoraly known to me or produced ﬂ /7Z£4—VJ/ as

identification, and did'dil not take an oath. = /

%&@M

Pririt-Name:

Notary Public, State of Illinois

My Commission Expires:
[Official Notary Seal]

"OFFICIAL SEAL"

CAROLE A. VA(I)_FElLLLmOlS
MOTARY PUBLIC, STATE

MY COMMISSION EXPIRES 8/20/2003
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EXHIBIT “A”

LEGAL DESCRIPTION
(To be attached)
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RIDER TO MORTGAGE AND SECURITY AGREEMENT
{ILLINOIS }

THIS RIDER is made as of November 15, 2002, and is incorporated into and shall be
deemed to /amend and supplement the Mortgage and Security Agreement (the “Security
Instrument”) o1i.the same date hereof, given by H & D Patel Corp., an Illinois Corporation (the
“Borrower’”) (o socure that certain Promissory Note in the amount of One Hundred Twenty
Thousand and MO/A00 Dollars ($120,000.00) (the “Note™) given to InterBay Funding, LLC, a
Delaware Limited ‘Liauility Company (the “Lender’™), on the same date hereof and covering the
Property described 1x the. Security Instrument and located at 10516 South Western Avenue,
Chicago, ILL 60643 (thz ‘Property Address™). The Security Instrument is also referred to as
“Mortgage, Security Agreer:icnt and Fixture Filing.”

In addition to the coverants and agreements made in the Security Instrument, Borrower
and Lender further covenant and agre¢e as follows:

1. The first paragraph of the Security-yustrument before the recitals section is hereby deleted in
its entirety and replaced as follows:

THIS INSTRUMENT IS EFFECTIVE [ AND SHAILL REMAIN EFFECTIVE AS A
FINANCING STATEMENT FILED AS A-FCZ/TURE FILING WITH RESPECT TO ALL
GOODS WHICH ARE OR ARE TO BECGME FIXTURES ON THE REAIL ESTATE
HEREIN DESCRIBED AND IS TO BE FILED "CR RECORD OR REGISTERED IN THE
REAL ESTATE RECORDS OF Cook COUNTY, ILLINOIS. THE MAILING ADDRESS
OF LENDER AND THE ADDRESS OF BORROWER ARE SET FORTH WITHIN. A
PHOTOGRAPHIC OR OTHER REPRODUCTION OF 1ilIS INSTRUMENT OR ANY
FINANCING STATEMENT RELATING TO THIE. . ENSTRUMENT SHALL BE
SUFFICIENT AS A FINANCING STATEMENT.

THIS MORTGAGE, SECURITY AGREEMENT AND 4 XTURE FILING (the
“Security Instrument”) is made as of November 15, 2002, by H & D Patel Corp., an Illinois
Corporation, whose address is 8989 Lyons Street, DesPlaines, IL 60016 as mortgagor
(“Borrower”) to InterBay Funding, LLC, a Delaware Limited Liabilit; Company, whose
address is 124 Washington Street Suite 201, Foxborough, MA 02035 ast mortgagee
{*Lender™).

2. ARTICLE 19 SPECIAL ILLINOIS PROVISIONS ARE added to the Security instrument
and reads as follows:

Section 19.1. MAXIMUM AMOUNT SECURED HEREBY. The Debt secured hereby
shall in no event exceed an amount equal to fthree hundred percent (300%)] of the face
amount of the Note.
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Section 19.2. WAIVER OF STATUTORY RIGHTS. Borrower hereby waives, to the
extent now or hereafter permitted by law, all rights of redemption and reinstatement of this
Security Instrument pursuant to the Illinois Mortgage Foreclosure Law, 735 ILCS 5/15 1101
et seq. (1992) (“IMFL”), on behalf of itself and all those taking by, through or under
Borrower. Borrower acknowledges that the Property does not constitute agricultural real
estate, as defined in Section 15-1201 of IMFL or residential real etate as defined in Section
15-1219 of IMFL.

Section 19_7. COMPLIANCE WITH ILLINOIS MORTGAGE FORECLOSURE LAW.
In the even! that any provision of this Security Instrument or any Other Security Document
shall be incousistent with any provision of IMFL, the provisions of IMFL shall take
precedence over ing provisions of this Security Instrument or such Other Security Document,
but shall not wnwsndate or render unenforceable any other provision of this Security
Instrument or such Other Security Document that can be construed in a manner consistent
with IMFL. If any-provision of this Security Instrument or any Other Security Document
shall grant to Lender any rigkis or remedies upon any Event of Default by Borrower which
are more limited than the nights that would otherwise be vested in Lender under IMFL in the
absence of said provision, Lender shall be vested with the rights granted in IMFL to the
fullest extent penmitted by law. Vvithout limiting the generality of the foregoing, all expenses
incurred by Lender to the extent reintursable under IMFL, whether incurred before or after
any decree or judgment of foreclosurs;~and whether or not enumerated in this Security
Instrument or any Other Security Docume:i; shall be added to the Debt secured by this
Security Instrument or by the judgment of forcclosure.

Section 19.4. ILLINOIS RESPONSIBLE PILOPERTY TRANSFER ACT. Borrower
covenants and agrees that the Property does not Costitute “real property” as such term is
defined under the Illinois Responsible Property Transfér/Act of 1998, 765 ILCS 90/3 (1992)
et seq., as now or hereafter amended or recodified (“F*TA™) and that neither the making of
the Loan secured hereby nor the granting of a lien or (ecurity interest in the Property to
Lender is subject to RPTA.

Section 19.5. FINANCING STATEMENT. This Security ‘[n<mment also constitutes a
financing statement for the purpose of Section 9-501 of the Ilinois. Uniform Commercial
Code (Illinois Revised Statutes, Section 26) and shall constitute a “fixvure filing”” under such
statutes and shall be filed in the real estate records of Cook County, IHinois.

Name of Debtor: [H & D Patel Corp., an Illinois Corporation]
Debtor’s Mailing Address: 8989 Lyons Street, DesPlaines, 1L 60016
Address of Property: [10516 South Western Awvenue, Chicago, [L  60643]
Name of Secured Party: InterBay Funding, LI.C, a Delaware Limited Liability
Company o
Address of Secured Party: [124 Washington Street Suite 201, Foxborough, MA .
02035] '
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This financing statement covers the following types or items of property: the property
described in this instrument, and all other items of personal property now or at any time
hereafter owned by Borrower and used in connection with the Property. Some of the above
goods are or are to become fixtures on the real property described herein. Borrower is the
record owner of the real property described herein upon which the foregoing fixtures and
other items and types of property are located.

Section. [9.5. USE OQF LOAN PROCEEDS; USURY. Borrower covenants and agrees
that all of tlie proceeds of the Note secured by this Security Instrument will be used solely for
business pwposes and in furtherance of the regular business affairs of Borrower, and the
entire principa’” ¢bligation secured hereby constitutes: (i) a “business loan” as that term is
defined in, ana for) all purposes of, the Illinois Interest Act, Section 815 ILCS 205/4(1)(c);
and (i) “a loan securesd by a mortgage on real estate” within the purview and operation of
Section 815 ILCS 205/4(1)1). All agreements between Borrower and Lender (including,
without limitation, tiiose contained in this Security Instrument, the Note and any Other
Security Documents) are exprussly limited so that in no event whatsoever shall the amount
paid or agreed to be paid“to Y-ender exceed the highest lawful rate of interest permissible
under the laws of the State of [llmois. If, from any circumstances whatsoever, fulfillment of
any provision hereof or of the Nite or any other documents securing the Debt, at the time
performance of such provision shaii ‘oe due, shall involve the payment of interest exceeding
the highest rate of interest permitted Y“—law which a court of competent jurisdiction may
deem applicable hereto, then, ipso factu, thc obligation to be fulfilled shall be reduced to the
highest lawful rate of interest permissible under the laws of the State of Illinois; and if for
any reason whatsoever, Lender shall ever miceve as interest an amount which would be
deemed wunlawful, such interest shall be appued. to the payment of the last maturing
installment or installments of the indebtedness secures] hereby (whether or not then due and
payable) and not to the payment of interest.

Section 19.7. INSURANCE. Wherever provision is rnadc in this Security Instrument Hr
insurance policies to bear mortgage clauses or other loss payzole clauses or endorsements in
favor of Lender, or to confer authority upon Lender to settle or participate in the settlement
of losses under policies of insurance or to hold and disburse ‘or’ otherwise control use of
insurance proceeds, from and after the entry of judgment of foreclosure all such rights and
powers of Lender shall continue in Lender as judgment creditor or mortgage wuntl
confinmation of sale.

Section 19.8. PROTECTIVE ADVANCES.

6} All advances, disbursements and expenditures made by Lender Helore and
during a foreclosure, and before and after judgment of foreclosure, and at any time prior to
sale, and, where applicable, after sale, and during the pendency of any related proceedings,
for the following pumposes, in addition to those otherwise authorized by this Security
Insttument or by IMFL (collectively “Protective Advances™) shall have the benefit of all
applicable provisions of IMFL, including those provisions of IMFL hercinbelow referred to:

(A) all advances by Lender in accordance with the terms of this
Security Instrument to: (1) preserve or maintain, repair, restore or rebuild the improvements
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upon the Land; (2)preserve the lien of this Security Instrument or the priority thercof: or
(3) enforce this Security Instrument, as referred to in Subsection (b)(5) of Section 15-1302 of
IMFL;

(B) payments by Lender of: (1) when due installments of principal,
interest or other obligations in accordance with the terms of any prior lien or encumbrance;
(2) when due installments of real estate taxes and assessments, general and special and all
other tanes and assessments of any kind or nature whatsoever which are assessed or imposed
upon the T'roperty or any party thereof, (3)other obligations authorized by Lender; or
{4y with court approval, any other amounts in connection with other liens, encumbrances or
interests reasor.ably necessary to preserve the status of title, as referred to in Section 15-1505
of IMFL;

20} advances by Lender in seitlement or compromise of any claims
asserted by claimants ander any prior liens;

(D) at.otueys’ fees and other costs incurred: (1) in connection with the
foreclosure of this Security ‘Instruiment as referred to in Sections 15-1504(d)(2) and 15-1510
of IMFL; (2)in connection with any action, suit or proceeding brought by or against Lender
for the enforcement of this Securty Instrument or arising from the interest of Lender
hereunder; or (3)in the preparation’ for the commencement or defence of any such
foreclosure or other action related to this Svcarity Instrument or the Property;

(B Lender’s fees and costs, including attorneys’ fees, arising between
the entry of judgment of foreclosure and! thie confirmation hearing as referred to in

Subsection (b)(1) of Section 15-1508 of IMFL;

{F) expenses deductible from proceeds of sale as referred to in
subsections (a) and (b) of Section 15-1512 of IMFL;

(&) expenses incurred and expenditures ieade by Lender for any one or
more of the following: (1)if the Property or any portion theresnf constitutes one or more
units under a condominium declaration, assessments imposed upea.the unit owner thereof
which are required to be paid; (2) if Lender’s interest in the Property is a Ieasehold estate
under a lease or sublease, rentals or other payments required to be mace by the lessee under
the terms of the lease or sublease; (3) premiums for casualty and liabili'y irsurance paid by
Lender whether or not Lender or receiver i1s in possession, if reasouakiyv- required, in
reasonable amounts, and all renewals thercof, without regard to the limitatior’ t4 maintaining
of existing insurance in effect at the time any receiver or Lender takes poss=ssion of the
Property imposed by Subsection (c)(1) of Section 15-1704 of IMFL; (4) repair or restoration
of damage or destruction in excess of available insurance proceeds or condemnation awards;
{5) payments required or deemed by Lender to be for the benefit of the Property or required
to be made by the owner of the mortgaged real estate under any grant or declaration of
easement, casement agreement, agreement with any adjoining land owners or instruments
creating covenants or restrictions for the benefit of or affecting the Property; (6) shared or
common expense assessments payable to any association or corporation in which the owner
of the Property is a member in any way affecting the Property; (7)if the loan secured hereby
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is a construction loan, costs incuwted by Lender for demolition, preparation for and
completion of construction, as may be authorized by the applicable commitment, loan
agreement or other agreement; (8) pursuant to any lease or other agreement for occupancy of
the Improvements for amounts required to be paid by Borrower, and (9)if this Security
Instrument is insured, payments of FHA or private mortgage insurance required to keep
insurance in force.

(i) All Protective Advances shall be so much additional indebtedness secured
by this Secunity Instrument, and shall become immediately due and payable without notice
and with inler.st thereon from the date of the advance until paid at the rate due and payable
after a default *incer the terms of the Note.

(iii) T Security Instrument shall be lien for all Protective Advances as to
subsequent purchascrs’ and judgment creditors from the time this Security Instrument is
recorded pursuant to Subsection (b)(1) of Section 15-1302 of IMFL.

(iv) All Protective-Advances shall, except to the extent, if any, that any of the
same is clearly contrary to oo inconsistent with the provisions of IMFL, apply te and be
included;

(H) if right of red«=.mption has not been waived by Borrower in this
Security Agreement, computation of amoriiv, required to redeem, pursuant to Subsections
(d)(2) and (e) of Section 15-1603 of IMFL;

IO determination of the amroviit deductible from sale proceeds
pursuant to Section 15-1512 of IMFL;

)] application of income in tixc hards of any receiver or Lender in
possession; and

(K) computation of any deficiency- judgment  pursuant to
Subsections (b)(2) and () of Sections 15-1508 and 15-1511 of I 4Ar ]«

Section 19.9. LENDER IN POSSESSION. In addition to any pravision of this Security
Instrument authorizing Lender to take or be placed in possession of thz Property, or for the
appointment of a receiver, Lender shall have the right, in accordance with Sections 15-1701
and 15-1702 of IMFL, to be placed in possession of the Property or at itsrejast to have a
receiver appointed, and such receiver, or Lender, if and when placed in wossession, shall
have, in addition to any other powers provided in this Security Instrument. zul'! powers,
immunities, and duties as provided for in Sections 15-1701 and 15-1703 of IMFL.

[NO FURTHER TEXT — SIGNATURES APPEAR ON NEXT PAGE)]
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and provisions
contamned in this Rider to Illinois Mortgage and Security Agreement and agrees that the terms
hereof are hereby incorporated into and with the terms of the Security Instrument as if both the
Security Instrument and this insttument are one and the same document. Nothing contained
herein shall invalidate, modify or change any terms of the Security Instrument except to the
extent as is explicitly set forth herein.

Signed, sealed 244 delivered
in the presence ¢t
Borrower:

H & D Patel Corp.

Print Name: By: s e
Name: Devendra S. Patel
Title: President

Byf’?;QC(}u} 2 #21“3£1)

Name: Ra}[ﬂmnt R. Patel
Title: Secretary

Print Name:

[CORPORATE SEAL]
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ACKNOWLEDGMENT

STATE OF ILLINOIS )
\Qé/ ) o
COUNTY OF ' )

The foregorr g instrument was acknowledged before me on November 15, 2002 by Devendra S.
Patel and Rajni’iant R. Patel the President and Secretary, respectively, of H & D Patel Corp., an

[llinois Corporation. ~
kiown to me or produced \de L oers (;ﬁc‘""‘)‘/ as

He/she is personally <

identification, and did <l not take an oath.
ot (Daaen

Print Name:

Notary Public, State of Illinois
My Commission Expires:

[Official Notary Seal]

TOFFICIAL SEAL’

CAROLE A. VALELA
NOTARY PUBLIC, STATE OF ILLIN%hS3
MY COMMISSION EXPIRES 8/20/2

Loan Na. 2013680

TFOOTER3

300983805



UNOFFICIAL COPY

UPON RECORDING RETURN TO:

InterBay Funding, LL.C

124 Washington Street, Suite 201
Foxborough, MA 02035

Attention: Post Closing Department

ATGFITIL1302

ASSIGNMENT OF LEASES AND RENTS
{ ILLINOIS }

d & D Patel Corp., an Illinois
Corporation
as Assignor
(Borrower)

InterBay Funding, L.C, a Delaware
Limited Liability Company
as Assignee
(Lender)

Loan No. 2013680
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THIS ASSIGNMENT OF LEASES AND RENTS (“Assignment”) made as of
November 15, 2002, by H & D Patel Corp., an Illinois Corporation, having an address at 8989
Lyons Street, DesPlaines, IL. 60016, as assignor (“Borrower”) to InterBay Funding, LLC, a
Delaware Limited Liability Company, having an address at 124 Washington Street Suite 201,

Foxborough, MA 020335, as assignee (“Lender™).
RECITALS:

Borrower by 1is-nromissory note of even date herewith given to Lender is indebted to Lender in the
principal sum’ ol One Hundred Twenty Thousand and No/100 Dollars ($120,000.00) in lawful
money of the Uplied States of Amenca (together with all extensions, renewals, modifications,
substitutions and ‘anieidments thereof, the “Note™), with interest from the date thereof at the rates
set forth in the Notg, principal and interest to be payable in accordance with the terms and
conditions provided in the/ Note.

Borrower desires to secure the. pivment of the Debt (defined below) and the performance of all of
its obligations under the Note aud the Other Obligations as defined in Article 2 of the Security

Instrument (defined below).

In consideration of the credit represenies Sy the Note, and other good and valuable consideration,
and intending to be legally bound, the particsagree as follows:

CONSIDERATION

CONSIDERATION. This Assignment is made iz, «consideration of that certain loan made by
Lender to Borrower evidenced by the Note and seciwed by that certain Mortgage and Security
Agreement, Deed of Trust and Security Agreement, Deer! 15 Secure Debt and Security Agreement
and Fixture Filing or similar real estate security instrument given by Borrower for the benefit of
Lender, dated the date hereof, in the principal sum of One Hundicd Twenty Thousand and No/100
Dollars ($120,000.00), covering the Property, (the *“Propertr), described therein and legally
described on FExhibit A attached hereto and intended to be duly recorded (the *“Security
Instrument™). The principal sum, interest and all other sums due and avable under the Note, the
Security Instrument, this Assignment and the Other Security Docuncits (defined below) are
collectively referred to as the “Debt.” The documents other than this Assignment, the Note or the
Security Instrument now or hereafter executed by Borrower and/or others and-by or in favor of
Lender which wholly or partially secure or guarantee payment of the Debt are ‘refe.ted to herein as
the “Other Security Documents.”

ARTICLE 1. - ASSIGNMENT

Section 1.1. PROPERTY ASSIGNED. Borrower hereby irrevocably, absolutely and
unconditionally assigns and grants to Lender the right, title and interest of Bormrower, in and to all
of the following property, rights, interests and estates, whether now owned, or hereafier acquired
(the “Assigned Property™):

{a) Leases_and Other Agreements. All existing and future leases and all other
agreements, whether or not in writing, affecting the use, enjoyment or occupancy of the Property
or any portion thereof now or hereafier made, whether before or after the filing by or against
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Borrower of any petition for relief under 11 U.S.C. § 101 et seq., as the same may be amended
from time to time (the “Bankruptcy Code™) together with any extension, renewal or replacement
of the same (collectively the “Leases”); this Assignment of all such other present and future
leases and present and future agreements being effective without further or supplemental

assignment.

(b) Rents. All rents, additional rents, revenues, income, issues and profits
(ncluding @'t wil and gas or other mineral royalties and bonuses), deposits, accounts and other
benefits arising~from the Leases and renewals and replacements thereof or otherwise from the
use, enjoyment «anid occupancy of the Property and any cash or security deposited in connection
therewith, whether paid or accruing before or after the filing by or against Borrower of any
petition for relief undes the Bankruptcy Code (collectively, the “Rents™).

(c) Binlruptey Claims. All claims and rights (the “Bankruptcy Claims™) to
the payment of damages and other claims arising from any rejection by a lessee of any Lease
under the Bankruptcy Code.

(d) Lease Guarantizs. All claims and rights under any and all lease
guaranties, letters of credit and any-otier credit support given to Borrower by any guarantor in
connection with any of the Leases {rwlividually, a “Lease Guarantor,” and collectively, the
“Lease Guarantors™).

(e) Proceeds. All proceeds from any sale or other disposition of the Leases,
the Rents, the Lease Guaranties and the Bankruptcy Claims.

@ Other Rights. All rights, povweis, privileges, options and other benefits of
Borrower as lessor under the Leases and beneficiary 1:iider the Lease Guaranties, including
without limitation the immediate and continuing right 10 /make claim for, receive, collect and
apply all Rents payable or receivable under the Leases and i sums payable under the Lease
Guaranties or pursuant thereto (and to apply the same to the payrient of the Debt or the Other
Obligations), and to do all other things which Borrower or any lessor is or may become entitled
to do under the Leases or the Lease Guaranties.

(2 Entry.  The right, at Lender’s option, upon revocation of the license
granted herein, to enter upon the Property in person, by agent or by coui-aprointed receiver, to

collect the Rents and enforce the Leases.

(h) Power of Atiorney. Borrower’s irrevocable power of atioiney, coupled
with an interest, to take any and all of the actions set forth in Section 3.1 of this Assignment and
any or all other actions designated by Lender for the proper management and preservatica of the
Property.

(1) Other Rights and Agreements. Any and all other rights of Borrower in
and to the items set forth in subsections (a) through (h) above, and all amendments,
modifications, replacements, renewals, extensions, supplements, restatements and substitutions
thereof.
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Section 1.2. TERMINATION OF ASSIGNMENT. Upon payment in full of the Debt and the
delivery and recording of a satisfaction or discharge of the Security Insttument duly executed by
Lender, this Assignment shall become null and void and shall be of no further force and effect.

ARTICLE 2. - TERMS OF ASSIGNMENT

Section 2.1. PRESENT ASSIGNMENT AND LICENSE BACK. It is intended by Borrower
that this Assipnment constitute a present, irrevocable, absolute and unconditional assignment of
the Assigned Pzoperty, and not an assignment for additional security only. Nevertheless, subject
to the terms «r this Assignment and the Security Instrument, Lender grants to Borrower a
revocable license «0) collect and receive the Rents and other sums payable with respect to the
Assigned Property “uiless and until an Event of Default (as defined in the Security Instrument)
shall occur. Bomrower shall hold the Rents and all sums received pursuant to any Assigned
Property, or a portion ‘acreof sufficient to discharge all current sums due on the Debt, and all
taxes, assessments, insuraiice, maintenance and repairs on the Property, in trust for the benefit of
Lender for use in the payment Of such sums.

Section2.2. NOTICE TO LESSELS. Borrower hereby agrees to authorize and direct the
lessees named in the Leases or any adier or future lessees or occupants of the Property and all
Lease Guarantors to pay over to Lendct or to such other party as Lender directs all Rents and all
sums due under any Lease Guaranties upoa receipt from Lender of written notice to the effect
that Lender is then the holder of the Securily Instrument and that an Event of Default exists, and
to continue so to do until otherwise notified by Lender.

Section 2.3. INCORPORATION BY REFERENCE. All  representations, warranties,
covenants, conditions and agreements contained in<the, Security Instrument as same may be
modified, renewed, substituted or extended are hereby rizde a part of this Assignment to the
same extent and with the same force as if fully set forth herein.

ARTICLE 3. - REMEDIEY

Section 3.1. REMEDIES OF LENDER.

(a) Upon or at any time after the occurrence of ‘an(Event of Default, the
license granted to Borrower in Section 2.1 of this Assignment shall automatically be revoked,
and Lender shall immediately be entitled to possession of all Rents and sumns due and payable
pursuant to any of the Assigned Property, whether or not Lender enters upon or /a'wes control of
the Property. In addition, upon or at any time after an Event of Default, withcut waiving such
Event of Default, to the extent permitted by law, without notice and without regard to the
adequacy of the security for the Debt, with or without bringing any action or proceeditig, either
in person or by agent, nominec or attorney, or a receiver appointed by a court, Lender, at its
option, may dispossess Borrower and its agents and servants from the Property, and exclude
Borrower and its agents or servants wholly therefrom and take possession of the Property and all
books, records and accounts relating thereto without HLability for trespass, damages or otherwise.
Thereafter, Lender may have, hold, manage, lease and operate the Property on such terms and for
such period of time as Lender may deem proper and either with or without taking possession of
the Property in its own name, demand, sue for or otherwise collect and receive ail Rents and

3
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other sums payable pursuant to any of the Assigned Property, including those past due and
unpaid with full power to make from time to time all alterations, renovations, repairs or
replacements thereto or thereof as may seem proper to Lender. ILender may apply the Rents and
sums received pursuant to any of the Assigned Property to the payment of the following in such
order and proportion as Lender in its sole discretion may determine: (i) all expenses of
managing and securing the Property, including, without limitation, the salaries, fees and wages
of a managing agent and such other employees or agents as Lender may deem necessary or
desirable; /1) ) all expenses of operating and maintaining the Property, including, without
[imitation, all wdlity charges, Taxes, and Other Charges (as such terms are defined in the Security
Instrument) anc. zny other liens, charges and expenses which Lender may deem necessary or
desirable; (iii) the  cost of all alterations, renovations, repairs or replacements; (iv) all expenses
incident to taking arnd retaining possession of the Property; and (v) the Debt, together with all
costs and reasonable attorpeys’ fees.

(b) In~addition, upon the occurrence of an Event of Default, Lender, at its
option, may (i) complete any scorstruction on the Property in such manner and form as Lender
deems advisable; (ii) exercise <all rights and powers of Borrower, including, without limitation,
the right to make, negotiate, execite, cancel, enforce or modify Leases, obtain and evict tenants,
and demand, sue for, collect and receive all Rents from the Property and all sums payable under
the Assigned Property; (iit) either equirt Porrower to pay monthly in advance to Lender, or any
receiver appointed to collect the Rents, *'c- fair and reasonable rental value for the use and
occupancy of such part of the Property as may be in possession of Borrower or (iv) require
Borrower to vacate and surrender possession o. the Property to Lender or to such receiver and, in
default thereof, Borrower may be evicted by surwrary proceedings or otherwise as provided by
law.

Section 3.2. OTHER REMEDIES. Nothing contained 10 this Assignment and no act done or
omitted by Lender pursuant to the power and rights grante!"to Lender hereunder shall be deemed
to be a waiver by Lender of its rights and remedies under th: Npote, the Security Instrument, or
the Other Security Documents and this Assignment is made aad” accepted without prejudice to
any of the rights and remedies possessed by Lender under the ternis thereof. The right of Lender
to collect the Debt and to enforce any other security therefor held by it may be exercised by
Lender either prior to, simultaneously with, or subsequent to any acton_taken by it hereunder.
Borrower hereby absolutely, unconditionally and irrevocably waives any! znd all rights to assert
any setoff, counterclaim or crossclaim of any nature whatsoever with respect 1 the obligations
of Bomrower under this Assignment, the Note, the Security Instrument, th< 2Other Security
Documents or otherwise with respect to the loan secured hereby in any actiop” or proceeding
brought by Lender to collect same, or any portion thereof, or to enforce and realize ‘upon the lien
and security interest created by this Assignment, the Note, the Security Instrument, or any of the
Other Security Documents (provided, however, that the foregoing shall not be deemed a waiver
of Borrower’s right to assert any compulsory counterclaim if such counterclaim is compelled
under local law or rule of procedure, nor shall the foregoing be deemed a waiver of Borrower’s
right to assert any claim which would constitute a defense, setoff, counterclaim or crossclaim of
any nature whatsoever against Lender in any separate action or proceeding).

Section 3.3. OTHER SECURITY. Lender may take or release other security for the payment
of the Debt, may release any party primarily or secondarily liable therefor and may apply any
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other security held by it to the reduction or satisfaction of the Debt without prejudice to any of its
rights under this Assignment.

Section 3.4. NON-WAIVER. The exercise by Lender of the option granted it in Section 3.1 of
this Assipnment and the collection of the Rents and other sums payable pursuant to the Assigned
Property and the application thereof as herein provided shall not be considered a waiver of any
default by Borrower under the Note, the Security Instrument, the Leases, this Assignment or the
Other Security) Documents. The failure of Lender to insist upon strict performance of any term
hereof shall not"be deemed to be a waiver of any term of this Assignment. Borrower shall not be
relieved of Borrower’s obligations hereunder by reason of (a) the failure of Lender to comply
with any request of Borrower or any other party to take any action to enforce any of the
provisions hereot” or/at the Security Instrument, the Note or the Other Security Documents, (b)
the release regardless oOf ;consideration, of the whole or any part of the Property, or (c) any
agreement or stipulation’ bty Lender extending the time of payment or otherwise modifying or
supplementing the terms~ of this Assignment, the Note, the Security Insttument or the Other
Security Documents. Lender ruay resort for the payment of the Debt to any other security held
by or guaranties given to Lender in svch order and manner as Lender, in its discretion, may elect.
Lender may take any action to ‘ecover the Debt, or any portion thereof, or to enforce any
covenant hereof without prejudice to the right of Lender thereafter to enforce its rights under this
Assignment to the extent allowed by lavv. ) The rights of Lender under this Assignment shall be
separate, distinct and cumulative and none” shall be given effect to the exclusion of the others.
No act of Lender shall be construed as an clection to proceed under any one provision herein to
the exclusion of any other provision.

Section 3.5. BANKRUPTCY.

(a) Upon or at any time after the ociearrence of an Event of Default, Lender
shall have the right to proceed in its own name or in the-name of Borrower in respect of any
claim, suit, action or proceeding relating to the rejection (of lany Lease, including, without
limitation, the right to file and prosecute, to the exclusion ¢f Eorrower, any proofs of claim,
complaints, motions, applications, notices and other documents, (. any case in respect of the
lessee under such Lease under the Bankruptcy Code.

(b) If there shall be filed by or against Borrowe:r a petition under the
Bankruptcy Code, and Borrower, as lessor under any Lease, shall determine 10 1zject such Lease
pursuant to Section 365(a) of the Bankruptcy Code, then Bomrower shall give/ Lender not less
than ten (10) days’ prior notice of the date on which Borrower shall apply tO _ine bankruptcy
court for authority to reject the Lease. Lender shall have the right, but not the’ suligation, to
serve upon Bomrower within such ten-day period a notice stating that (i) Lender deinends that
Borrower assume and assign the Lease to Lender pursuant to Section 365 of the Sankruptcy
Code and (ii) Lender covenants to cure or provide adequate assurance of future performance
under the Lease. If Lender serves upon Borrower the notice described in the preceding sentence,
Borrower shall not seek to reject the Lease and shall comply with the demand provided for in
clause (i) of the preceding sentence within thirty (30) days after the notice shall have been given,
subject to the performance by Lender of the covenant provided for in clause (ii) of the preceding
sentence.
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ARTICLE 4. NO LIABILITY, FURTHER ASSURANCES

Section4.1. NO LIABILITY OF LENDER. This Assignment shall not be construed to bind
Lender to the performance of any of the covenants, conditions or provisions contained in amny
Lease or Lease Guaranty or otherwise impaose any obligation upon Lender. Lender shall not be
liable for any loss sustained by Borrower resulting from Lender’s failure to let the Property after
an Event of Default or from any other act or omission of Lender in managing the Property after
an Event of Dsfault unless such loss is caused by the willful misconduct and bad faith or gross
negligence of Lender. Lender shall not be obligated to perform or discharge any obligation, duty
or liability unde: the Leases or any Lease Guaranties or under or by reason of this Assignment
and Borrower siia'i,jand hereby agrees, to indemnify Lender for, and to hold Lender harmless
from, any and ail W7Dility, loss or damage which may or might be incurred under the Assigned
Property or under or-bjy-reason of this Assignment and from any and all claims and demands
whatsoever, including the defense of any such claims or demands which may be asserted against
Lender by reason of any-dileged obligations and undertakings on its part to perform or discharge
any of the terms, covenants| o' .agreements contained in the Leases or any Lease Guaranties.
Should Lender incur any such lizhility, the amount thereof, including costs, expenses and
reasonable attorneys’ fees, shall te sccured by this Assignment and by the Security Instrurmment
and the Other Security Documents 7nd Borrower shall reimburse Lender therefor immediately
upon demand and upon the failure or toirower so to do Lender may, at its option, declare all
sums secured by this Assignment ana k. the Security Instrument and the Other Security
Documents immediately dvue and payable.! This Assignment shall not operate to place any
obligation or liability for the control, care, minagement or repair of the Property upon Lender,
nor for the carrying out of any of the terms and comvlitions of the Leases or any Lease Guarantics;
nor shall it operate to make Lender responsible or lizole for any waste committed on the Property
by the tenants or any other parties, or for any dangersus or defective condition of the Property,
mcluding without limitation the presence of any HazarGous' Materials (as defined in the Security
Instrument), or for any negligence in the management, vnrizéep, repair or control of the Property
resulting in loss or injury or death to any tenant, licensee, employee or itranger.

Section 4.2. NO_ MORTGAGEE IN_ POSSESSION. Notnng herein contained shall be
construed as constituting Lender a “mortgagee in possession” in the absence of the taking of
actual possession of the Property by Lender. In the exercise of tie nowers herein granted
Lender, no liability shall be asserted or enforced against Lender, all such iiability being expressly
waived and released by Borrower.

Section 4.3. FURTHER ASSURANCES. Borrower will, at the cost of Borrower,and without
expense to Lender, do, execute, acknowledge and deliver all and every suchk /rurther acts,
conveyances, assignments, notices of assignments, transfers and assurances as Lender £nall, from
time to time, require for the better assuring, conveying, assigning, transferring and “confirming
unto Lender the property and rights hereby assigned or intended now or hereafter so to be, or
which Borrower may be or may hereafter become bound to convey or assign to Lender, or for
carrying out the intention or facilitating the performance of the terms of this Assignment or for
filing, registering or recording this Assignment and, on demand, will execute and deliver and
hereby authorizes Lender to execute in the name of Borrower to the extent Lender may lawfully
do so, one or more financing statements, chattel mortgages or comparable security instruments,
to evidence more effectively the lien and security interest hereof in and upon the Leases.
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ARTICLE - 5. - DEFINITTIONS

Section 5.1. CERTAIN DEFINITIONS. Unless the context clearly indicates a contrary intent
or unless otherwise specifically provided herein, words used in this Assignment may be used
interchangeably in singular or plural form and the word “Bomower” shall mean “each Borrower
and any subsequent owner a owners of the Property or any part thereof or interest therein,” the
word “Lender” shall mean “Lender and any subsequent holder of the Note,” the word “Note”
shall mean{ “the Note and any other evidence of indebtedness secured by the Security
Instrument,” the word “person’” shall include an individual, corporation, partmership, limited
-liability compaiy) trust, unincorporated association, government, governmental authority, and
any other entity, ‘e word “Property” shall include any portion of the Property and any interest
therein, the phrases “cttorneys’ fees” and “‘counsel fees” shall include any and all attorneys’,
paralegal and law <clark- fees and  disbursements, including, but not limited to, fees and
disbursements at the pr¢-tiial, trial and appellate levels incurred or paid by Lender in protecting
its interest in the Properiy, the Leases and the Rents and enforcing its rights hereunder, and the
word “Debt” shall mean the principal balance of the Note with interest thereon as provided in the
Note and the Security Instrunient.ond all other sums due pursuant to the Note, the Security
Instrument, this Assignment and | the' Other Security Documents; whenever the context may
require, any pronouns used herein shall) include the comesponding masculine, feminine or neuter
forms, and the singular form of nouns ana proncuns shall include the plural and vice versa.

ARTICLE 6. - APPLICABLE LAW

Section 6.1. CHOICE OF LAW. This Assigriment shall be governed, construed, applied and
enforced in accordance with the laws of the date in/which the Property is located, without regard
to principles of conflicts of law.

Section 6.2. PROVISIONS SUBJECT TO APPLICATLE LAW. All rights, powers and
remedies provided in this Assignment may be exercised only ‘o the extent that the exercise
thereof does not violate any applicable provisions of law ana. are’ intended to be limited to the
extent necessary so that they will not render this Assignment wwvalid, unenforceable or not
entitled to be recorded, registered or filed under the provisions of any apriuciole laws.

ARTICLE 7. - MISCELLANEOUS PROVISIONG

Section 7.1. CONFLICT OF TERMS. In case of any conflict between tlie terms of this
Assignment and the terms of the Security Instrument, the terms of the Secunty’ bisirument shall
prevail.

Section 7.2. NO ORAIL CHANGE. This Assignment and any provisions hereof 1aay not be
modified, amended, waived, extended, changed, discharged or terminated orally, or by any act or
failure to act on the part of Borrower or Lender, but only by an agreement in writing signed by
the party against whom the enforcement of any meodification, amendment, waiver, extcnsmn,
change, discharge or termination is sought.

Section 7.3. AUTHORITY. Borrower represents and warrants that it has full power and
authority to execute and deliver this Assignment and the execution and delivery of this

7

4AT9Q63 111302 Loan No. 2013680

- 30098805



UNOFFICIAL COPY

Assignment has been duly authorized and does not conflict with or constitute a default under any
law, judicial order or other agreement affecting Borrower or the Property.

Section 7.4. DUPLICATE ORIGINALS; COUNTERPARTS. This Assignment may be
executed in any number of duplicate originals and each such duplicate original shall be deemed
to be an original. This Assignment may be executed in several counterparts, each of which
counterparts shall be deemed an original instument and all of which together shall constitute a
single Assignraent. The failure of any party hereto to execute this Assignment, or any
counterpart heref, shall not relieve the other signatories from their obligations hereunder.

Section 7.5. NOLICES. All notices required or permitted hereunder shall be given as
provided in the Sccuirty Tnstrument.

Section 7.6. LIABIL [Ty If Borrower consists of more than one person, the obligations and
liabilities of each such wiison hereunder shall be joint and several. This Assignment shall be
binding upon and inure to the benefit of Borrower and Lender and their respective successors
and assigns forever.

Section 7.7. HEADINGS, ETC. . The headings and captions of various paragraphs of this
Assignment are for convenience of 1efirgnce only and are not to be construed as defining or
limiting, in any way, the scope or intent of the'piovisions hereof.

Section 7.8. NUMBER AND GENDER. Whonever the context may require, any pronouns
used herein shall include the comesponding mazculine, feminine or neuter forms, and the
singular form of nouns and pronouns shall include the givial and vice versa.

Section 7.9. SOLE DISCRETION OF LENDER. “Whorever pursuant to this Assignment (a)
Lender exercises any right given to it to approve or disaporove, (b) any arrangement or term is to
be satisfactory to Lender, or (¢) any other decision or determinsiion is to be made by Lender, the
decision of Lender to approve or disapprove, all decision: tha® arrangements or terms are
satisfactory or not satisfactory and all other decisions and deterriyriations made by Lender, shall
be in the sole discretion of Lender, except as may be otherwise’expressly and specifically
provided herein.

Section 7.10. COSTS AND EXPENSES OF BORROWER. To tuc extent permitted by
applicable law, wherever pursuant to this Assignment it is provided that Borower pay any costs
and expenses, such costs and expenses shall include, but not be limited ./ legal fees and
disbursements of Lender, whether with respect to retained firms, the reimbursiment of the
expenses for in-house staff or otherwise.

Section 7.11. SEVERABILITY. If any term, covenant or condition of this Assignment is held
to be invalid, illegal or unenforceable in any respect, this Assignment shall be construed without

such provision.

Section 7.12. WAIVER OF TRIAI. BY JURY. BORROWER AND LENDER, BY ITS
ACCEPTANCE HEREOF, EACH HEREBY IRREVOCABLY WAIVE, TO THE FULLEST
EXTENT PERMITTED BY LAW, THE RIGHT TO TRIAILL BY JURY IN ANY ACTION,
PROCEEDING OR COUNTERCLAIM, WHETHER IN CONTRACT, TORT OR
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OTHERWISE, RELATING DIRECTLY OR INDIRECTLY TO THE LOAN EVIDENCED BY
THE NOTE, THE APPLICATION FOR THE LOAN EVIDENCED BY THE NOTE, THIS
ASSIGNMENT, THE NOTE, THE SECURITY INSTRUMENT OR THE OTHER SECURITY
DOCUMENTS OR ANY ACTS OR OMISSIONS OF ANY PARTY OR ANY OF THEIR
RESPECTIVE OFFICERS, EMPLOYEES, DIRECTORS OR AGENTS IN CONNECTION
THEREWITH. THIS WAIVER OF THE RIGHT TO TRIAL BY JURY IS A MATERIAL
INDUCEMENT TO THE LENDER FOR THE LENDER TO MAKE THE LOAN.

THIS ASSIGNAMENT, together with the covenants and warrantics therein contained, shall inure to
the benefit of Eenler and any subsequent holder of the Security Instrument and shall be binding
upon Borrower, its hiirs, personal representatives, executors, administrators, successors and assigns
and any subsequent owmer of the Property.

READ ALL CREDIT /#GREEMENTS BEFORE SIGNING. THE TERMS OF ALL CREDIT
AGREEMENTS SHOULi» BE READ CAREFULLY BECAUSE ONLY THOSE TERMS IN
WRITING ARE ENFORCEABYE. NO OTHER TERMS OR ORAL PROMISES NOT
CONTAINED OR SPECIFICALLY. INCORPORATED BY WRITING IN THIS WRITTEN
CREDIT AGREEMENT MAY EE _EGALLY ENFORCED. YOU MAY CHANGE THE
TERMS OF THIS CREDIT AGKEEMENT ONLY BY OTHER WRITTEN CREDIT
AGREEMENTS.

[NO FURTHER TEXT — SIGINATZRES APPEAR ON NEXT PAGE]
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IN WITNESS WHEREOF, Borrower has executed this instrument as of the day and year
first above written,

Signed, sealed and delivered
in the presence of:

Borrower:
H & D Patel Corp.

Print Name: Z By: W
Name: Devendra S. Patel
L Title: President

Byt/?c( My R 1%60\
Name’ Rajiikant R. Patel

Title: Secretary

Print Name:

[CORPORATE SEAL]

This Instrument Prepared by: Auioiae Chimienti, Esq.

Upon recording retumn to: InterBay tunding, LLC

124 Washirigion Street, Suite 201
Foxborough, M4 02035

Attention: Post Closiig Department
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ACKNOWLEDGMENT

STATE OF ILLINOIS )
) ss:

COUNTY OF __ ~_ /2 —— )

The foregoirig instrument was acknowledged before me on November 15, 2002 by Devendra S. Patel
and Rajnikant P/ Patel the President and Secretary, respectively, of H & D Patel Corp., an Iilinois

Corporation. M
He/she is personally } nown to me or producedﬁaﬂ" %‘W as

identification, and did/Gic not take an oath.
,g(/é/;.{ @ I S S

Print Name:
Notary Public, State of Illinois
My Commission Expires:

[Official Notary Seal]

VOFFICIAL SEAL"
CAROLE A. VALELA

NOTARY PUBLIC, STATE OF ILLINOIS

MY COMMISSION EXPIRES 8/20/2003
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EXHIBIT “A”

LEGAL DESCRIPTION
{To be attached)
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6]  TICOR TITLE INSURANCE COMPANY

ORDER NUMBER: 2000 000483947 OC

STREET ADDRESS: 10516 §. WESTERN

CITY: CHICAGO COUNTY: COOK COUNTY
TAX NUMBER: 24-13-224-020-0000

LEGAL DESCRIPTION:

LOTS 5 AND 6 IN BLOCK 2 IN O. RUETER AND COMPANY'S MORGAN PARK MANOR, BEING A
SUBDIVISION OF THE SCUTHWEST 1/4 OF THE NORTHEAST 1/4 OF THE NORTHEAST 1/4, THE
NORTHEAST L/ OF THE SOUTHWEST 1/4 OF THE NORTHEAST 1/4, THE SOUTH 1/2 OF THE
SOQUTHWEST 1/4 4T THE NORTHEAST 1/4, THE SOUTHEAST 1/4 OF THE NORTHEAST 1/4 IN
THE SOUTHEAST 174+ OF THE NORTHWEST 1/4 OF THE NORTHEAST 1/4 OF SECTION 13,
TOWNSHIP 37 NOKTH, KANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, (EXCEPT
RAILRCAD RIGHT OF WAy "ND STREETS AS DEDICATED), IN COOK COUNTY, ILLINOIS

LEGALD
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