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AMENDED AND RESTATED
LEASEHOLD MORTGAGE, SECURITY AGREEMENT,
FINANCING STATEMENT AND

ASSIGHNMENT AND ASSUMPTION AGREEMENT
dated as of December 31, 2002
by

ABN AMRO CCC PRIVATE EQUITY INVESTMENTS, INC.
as Morgagor

LEASE PLAN NORTH AMEICA, INC.,
as Original Mortgagor

to
LASALLE NATIONAL LEASING CORPORATION, AS AGENT

as Mortgagee
Relating to Premises in:

Northbrook, Cook County, Illinois

This Mortgage secures the same indebtedness as set out in that certain Master Lease, as
referenced in that certain Memorandum of Leasc (and Lease Supplement No. 1) recorded
concurrently herewith as Document No. between ABN AMRO

CCC Private Equity Investments, Inc. and Euromarket Designs, Inc. The Mortgage granted
herein secures credit in the maximum principal amount of $39,538,849.00.
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AMENDED AND RESTATED LEASEHOLD MORTGAGE, SECURITY AGREEMENT,
FINANCING STATEMENT AND
ASSIGNMENT AND ASSUMPTION AGREEMENT

AMENDED AND RESTATED LEASEHOLD MORTGAGE, SECURITY
AGREEMENT, FINANCING STATEMENT AND ASSIGNMENT AND ASSUMPTION
AGREEMENT, dated as of December 31, 2002  (this "Mortgage"}, made by LEASE PLAN
NORTH AMERICA, INC., an Illinois corporation (the "Original Mortgagor"} and ABN AMRO
CCC PRIVATE EQUITY INVESTMENTS, INC., a Delaware corporation (the "Mortgagor"),
both with an address at 135 S. LaSalle Street, Chicago, Illinois 60603, to LASALLE
NATIONAL LEASING CORPORATION, with an address at 135 South LaSalle Street,
Chicago, Illincis 50603, in its capacity as agent (in such capacity, the "Mortgagee"), under the
Participation Agreeraent, dated as of December 31, 2002 (as amended, restated, supplemented
or otherwise modifiea from time to time, the "Participation Agreement"), among the Mortgagor,
the Mortgagee, the Lesses, the Original Lessee, the Guarantor, the Original Guarantor and the
financial institutions from -time to time parties to the Participation Agreement (the
"Participants"”). Unless the couiext shall otherwise require, capitalized terms used and not
defined herein shall have the mcanings assigned thereto in Appendix 1 to the Participation
Agreement.

PRELIMINARY STATEMENT

A. This Mortgage amends and restates that certain Leasehold Construction
Mortgage, Security Agreement and Financing Statémént, granted by the Original Mortgagor to
the Mortgagee for the benefit of the Participants, datéd a5 of January 25, 2001 and recorded on
January 25, 2001, as Document Number 0010067970, in/tlie Official Records of Cook County
(the "Original Mortgage"). The Original Mortgage, as amen(ed'and restated by this Amended
and Restated Leasehold Mortgage, Security Agreement and F inznzing Statement, shall hereafter
be referred to as the "Mortgage".

B. Pursuant to the terms herein, (i) the Original Mortgagor wil! assi ¢gn all of its right,
title and interest in and to the Original Mortgage to the Mortgagee, (ii) the Mortgagee will
assume all of the rights, indebtedness, liabilities and obligations of the Ori ginal Msrtgagor under
the Original Operative Documents, including but not limited to the Original Mortgage and (iii)
the Mortgagee will consent to such assignment and assumption.

C. Fee title to the Land Interest described on Exhibit A attached hereto and made a
part hereof; is held by Cole Taylor bank, as Trustee under a Trust Agreement dated January 6,
2000, and known as Trust No. 99-8161 ("Head Ground Lessor"). Pursuant to that certain
"Ground Lease" between Head Ground Lessor and CB Northbrook Headquarters, L.L.C., a
Delaware limited liability company ("Head Ground Lessee"), dated April 10, 2000 (the "Head
Ground Lease"), the Head Ground Lessor leased the Land Interest to the Head Ground Lessee.

D. On the December 22, 2000, the Original Lessee, the Original Guarantor, the
Original Lessor, the Agent and the Participants entered into the Original Participation Agreement
and the other Original Operative Documents and the Head Ground Lessee assigned its right, title
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and interest in the Head Ground Lease to Crate and Barrel Holdings, Inc., a Delaware
corporation (the "Original Lessce"), pursuant to that certain Original Assignment and
Assumption of Ground Lease and Consent of Lessor dated December 22, 2000 and on January
25, 2001, the Original Tessee entered into that certain Ground Leasc Agreement with the
Original Mortgagor (the "Original Ground Lease"), whereby the Original Lessee subleased the
Land Interest to the Original Mortgagor.

E. Pursuant to the Original Construction Agency Agreement, the Original Lessce,
acting as the Original Construction Agent, agreed to design and construct the Improvements on
the Land Interest and using Advances from the Original Lessor, the Original Lessee built, as
Original Construction Agent, an approximately 170,000 square foot corporation office building
on the Land Titerest.

F. Urder that certain Original Master Lease dated December 22, 2000 (as amended,
restated, supplemenied, or otherwise modified from time to time, the "Original Master Lease"),
the Original Mortgagor subleased its interest in the Land Interest and leased the Improvements to
the Original Lessee, and-tiie Original Lessee mortgaged its interest in the Property to the Original
Mortgagor and the Participante 25 provided in Section 7.1(d) of the Original Master Lease, all in
accordance with the terms of the Ciiginal Master Lease;

G. Pursuant to a letter agreeiment, dated as of J anuary 31, 2001, the Original Lessee,
the Original Construction Agent, the Origiial Guarantor, the Original Lessor, the Agent and the
Participants each agreed that Substantial Compistion occurred on October 19, 2001 and the
Lease Commencement Date was therefore October 19, 2001,

H. The Original Mortgagor made to the Morgagee for the benefit of the Participants
a certain Original Assignment of Lease, dated as of Jaruary 25, 2001 and recorded on January
25, 2001, as Document Number 0010067971, in the Official Records of Cook County (the
"Original Assignment of Lease"), pursuant to which the Original Mortgagor assigned to
Mortgagee and the Participants all right, title and interest of the Origiiia! Mortgagor in and to the
Original Master Lease and the Rents and the other assets stated therci 1, whether now owned or
hereafter acquired.

L. On December 31, 2002, the Lessee, the Guarantor, the Lessor, th¢ Agent and the
Participants entered into the amended and restated Participation Agreement 1r sider to: (i)
replace the Original Lessee with the Original Guarantor, (ii) replace the Original Guarantor with
the Original Lessee, (iii) replace the Original Ground Lessor with the Ground Lessor, (1v) replace
the Original Lessor with the Lessor, and (v) amend certain other provisions of the Original
Participation Agreement and the other Original Operative Documents on the terms more
particularly described in the Participation Agreement and in the other Operative Documents
being executed and delivered in connection therewith;

T On December 31, 2002, the Head Ground Lessee, the Original Lessee and the
Lessce, entered into that certain Assignment and Assumption of Ground Lease and on December
31, 2002, the Lessee entered into that certain Ground Lease Agreement with the Original
Mortgagor (the "Ground Lease"), whereby the Original Lessee subleased the Land Interest to the
Original Mortgagor.
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K. Under that certain Master Lease dated December 31, 2002 (as amended, restated,
supplemented, or otherwise modified from time to time, the "Master Lease"), the Mortgagor
agreed to sublease its interest in the Land Interest and to lease the Improvements to the Lessee,
and the Lessee agreed to mortgage its interest in the Property to Mortgagor and the Participants
as provided in Section 7.1(d) of the Master Lease, all in accordance with the terms of the Master
Lease; and

L. Concurrently herewith, the Mortgagor made to the Mortgagee a certain
Assignment of Lease, of even date herewith, pursuant to which the Mortgagor assigned to
Mortgagee and the Participants all right, title and interest of the Mortgagor in and to the Master
Lease and the Rents and the other assets stated therein, whether now owned or hereafter
acquired.

It is a ceidition, among others, to the obligation of the Participants to make their
respective Participaiiop Interests in the Advances available to the Mortgagor under the
Participation Agreemént that the Mortgagor shall have exccuted and delivered this Mortgage to
Mortgagee for the furthe: denefit of the Participants as set forth in the Participation Agreement.
This Mortgage is being giveir by Mortgagor to secure the payment by Mortgagor of all Advances
and Participation Interests therein-and the prompt and complete performance when due of the
covenants and obligations to be peiformed by Mortgagor under the Operative Documents
(collectively, the "Obligations™).

NOW, THEREFORE, in consideratior’ of 'the premises and to induce the Mortgagee and
the Participants to fund their respective Pariicipation Interests in the Advances under the
Participation Agreement, the Mortgagor hereby agrees with the Mortgagee, for the benefit of the
Participants, as follows:

TO SECURE PAYMENT OF ALL THE AMOUNTS ADVANCED UNDER THE
PARTICIPATION AGREEMENT AND THE OTHER SECURIZYV DOCUMENTS, AND FOR
THE PURPOSE OF SECURING ALL MONIES ADVANCED BY TUE MORTGAGEE TO (i)
PRESERVE OR RESTORE THE MORTGAGED PROPERTY, (ii) FE.ESERVE THE LIEN OF
THIS MORTGAGE OR THE PRIORITY THEREOF, OR (iii) ENFORCE, THIS MORTGAGE,
THE MORTGAGOR HAS GRANTED, REMISED, RELEASED, ALIENED, CONVEYED,
TRANSFERRED, MORTGAGED, ASSIGNED AND WARRANTED UNTO MORTGAGEE
AND ITS SUCCESSORS AND ASSIGNS, FOR THE BENEFIT OF MORTGAGEE, ITS
SUCCESSORS AND ASSIGNS AND BY THESE PRESENTS DOES HEREBY GRANT,
REMISE, RELEASE, ALIEN, CONVEY, TRANSFER, ASSIGN, MORTGAGE AND
WARRANT UNTO MORTGAGEE AND ITS SUCCESSORS AND ASSIGNS ALL OF THE
FOLLOWING, WHETHER NOW OWNED OR HEREAFTER ACQUIRED:

(A)  all right, title, estate, and interest of Mortgagor in and to the parcel(s) of
real property described on Exhibit A, TOGETHER WITH all Appurtenant Rights owned
or leased by Mortgagor and in any way now or hereafter belonging, relating or
appertaining to the Land Interest or the Improvements (now existing or to be designed
and constructed by Construction Agent pursuant to the Construction Agency Agreement),
including but not limited to all of Mortgagor’s leasehold estate, right, title and interest in
the Property whether arising under the Master Lease or the Ground Lease, and further
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including but not limited to all of Mortgagor’s rights and remedies under the terms of the
Master Lease or the Ground Lease, and the reversions, remainders, rents, security
deposits, issues and profits thereof, and all the estate, right, title, interest, property,
possesston, claim and demand whatsoever in and to the same, at law as well as in equity;
and all of Mortgagor’s right, title and interest in, to and under the Ground Lease and the
Master Lease, including, without limitation, all credits, options, deposits, rights of first
offer, rights of first refusal, extension rights and expansion rights;

(B)  all of the Improvements, Equipment and Fixtures at any time located on or
under such Land Interest other than Equipment and Fixtures not financed by an Advance
and not becoming property of the Mortgagor under Article X1 of the Master Lease.

(C)  all right, title and interest of the Mortgagor in and to all substitutes and
replacemeiits of, and all additions and improvements to, the Improvements and the
Fixtures, sub'sequently acquired by the Mortgagor or constructed, assembled or placed by |
Mortgagor on the'Liand Interest, immediately upon such acquisition, release, construction,
assembling or piacement, including, without limitation, any and all building materials
whether stored at the Triperty or offsite, and, in each such case, without any further
mortgage, conveyance, assigninent or other act by the Mortgagor;

(D)  all right, title and interest of the Mortgagor in, to and under all books and
records relating to or used in conneciion with the operation of the Property or the Fixtures
or any part thereof and the Equipment;

(E)  all right, title and interest of tiie Mortgagor in and to all insurance policies
(including title insurance policies) required t¢ b2 maintained by Lessee pursuant to the
Ground Lease or the Master Lease, includingthe-right to collect and receive such
proceeds; and all judgments, awards and other coripensation, including the interest
payable thereon and the right to collect and receive the s2ine, made to the present or any
subsequent owner of the Property for the taking by eminebt domain, condemnation or
otherwise, of all or any part of the Property or any easement ot othér right therein;

(F)  all right, title and interest of the Mortgagor in and/to 1) all consents,
licenses, building permits, certificates of occupancy and other governmenial approvals
relating to construction, completion, occupancy, use or operation of the Pieperty or any
part thereof; (ii) all plans, specifications, architectural renderings, drawings, 'icenses,
permits, soil test reports, other reports or examinations or analyses relating to the
Property; and (iii) all service and other contracts and other agreements relating to the
operation, maintenance, and repair of the Property;

(G)  all Rent and all other rents, payments, purchase prices, receipts, revenues,
issues and profits payable under the Master Lease or pursuant to any other lease with
respect to the Property;

(H)  all proceeds, both cash and noncash, of the foregoing and any items
acquired in substitution of, or replacement for, any of the foregoing; and
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() all right, title and interest of the Mortgagor in and to all of the Operative
Documents, including, without limitation, the Lease Supplement and the Equipment
Schedules, regardless of whether the interest of Mortgagor therein is that of lessor, lessee
or secured lender.

(All of the foregoing property and rights and interests now owned or held or subsequently
acquired by the Mortgagor and described in the foregoing clauses (A) through (I) are collectively
referred to as the "Mortgaged Property");

TO HAVE AND TO HOLD the Mortgaged Property and the rights and privileges hereby
mortgaged vnto Mortgagee, its successors and assigns for the uses and purposes set forth, until
all Obligations are paid.

1. DCehpitions. Capitalized terms used but not otherwise defined in this Mortgage
shall have the respeciive meanings specified in Appendix 1 to this Mortgage.

2. Payment o= Obligations. This Mortgage is made on, inter alia, the covenant, term
and condition to pay the Obligaiiens in accordance with the terms of the Participation Agreement
and perform each term to be performied by Mortgagor under the Participation Agreement and the
other Operative Documents. The aggregate Commitment of the Participants as of the date hereof

is Thirty Nine Million Five Hundred" Thirty Fight Thousand Eight Hundred Forty Nine and
00/100 Dollars ($39,538,849.00).

3. Assignment; Amendment and Restatement. On the Effective Date, (i) Original
Mortgagor assigns all of its right, title and intersst.in and to the Original Mortgage to the
Mortgagor, (i) the Mortgagor hereby agrees to assumé 41! of the rights, indebtedness, liabilities
and obligations of the Original Mortgagor under the Original Operative Documents, including
but not limited to the Original Mortgage, and (iii) the Mritgagee hereby consents to such
assignment and assumption. The parties hercto agree to take such other actions and execute such
other agreements, documents and instruments as may be requirea fo offect such assignment and
assumption and to perfect Mortgagee's rights in and to the Property ara the other collateral,

4, Other Mortgage Covenants. At any time and from time to tirie, ipon the written
request of the Mortgagee, and at the sole expense of the Mortgagor (but unly.ia the extent
Mortgagor has been reimbursed by Lessee), the Mortgagor will promptly and du'y-¢xecute and
deliver such further instruments and documents and take such further actions as the ortgagee
reasonably may request for the purposes of obtaining or preserving the full benefits of this
Mortgage and of the rights and powers granted by this Mortgage.

5. Default: Remedies.

(@)  Ifan Event of Default has occurred and is continuing;

® the Mortgagee, in addition to all other remedies available at law or
in equity, shall have the right forthwith to enter upon and take possession of the
Property, and to let the Property and receive the rents, issues and profits thereof,
to make repairs and to apply said rentals and profits, after payment of all

#109912 v.2 - LaSalie - Crate & Barrel - Amended and Restated Mortgage
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necessary or proper charges and expenses, on account of the amounts hereby
secured (subject to the Excepted Payments); and

(1)  the Mortgagee shall, as a matter of right, at the option of the
Mortgagee, be entitled to the appointment of a receiver for the Mortgaged
Property, and the Mortgagor hereby consents to such appointment and waives
notice of any application therefor.

(b)  Mortgagee may, (i) by judicial action institute and maintain an action of
Mortgage foreclosure against any of the Mortgaged Property, through judicial
proceadings, pursuant to the applicable statutes, ordinance, or rules of civil procedure; (i)
by judicial action institute and maintain an action on the Obligations; or (iii) by judicial
action tak such other action at law or in equity for the enforcement of any document
evidencing or securing the Obligations as the law may allow. The Mortgagee may
proceed in anv'gach action to final judgment and execution thereon for all sums under the
Participation Agreement together with interest on such sums as provided in the
Participation Agieement, all costs of suit and an attorneys’ commission for fees and
expenses actually incurind all to be a lien under the Mortgage. Interest at a rate equal to
the Overdue Rate shall be due on any judgment obtained by Mortgagee from the date of
judgment until actual paymen¢ 15 made of the full amount of the judgment or decree for
sale resulting therefrom. The proceeds of any sale of any of the Mortgaged Property shall
be applied pursuant to Sections 3.14 and 3.17 of the Participation Agreement. Mortgagor
hereby waives its right of redemption ia the event of foreclosure.

6. Remedies Not Exclusive. The Mortzagee shall be entitled to enforce payment of
the indebtedness and performance of the Obligations ary o exercise all rights and powers under
this Mortgage or under any of the other Operative Docurncnts or other agreement or any laws
now or hereafter in force, notwithstanding that some or alt o7 the Obligations may now or
hereafter be otherwise secured, whether by mortgage, security agreement, pledge, lien,
assignment or otherwise. Neither the acceptance of this Mortgag< ror its enforcement shall
prejudice or in any manner affect the Mortgagee’s right to realize vpon or enforce any other
security now or hereafter held by the Mortgagee, it being agreed that'the Mortgagee shall be
entitled to enforce this Mortgage and any other security now or hereafter held by the Mortgagee
in such order and manner as the Mortgagee may determine in its absolute discreitci.- No remedy
herein conferred upon or reserved to the Mortgagee is intended to be exclusive ol any other
remedy herein or by law provided or permitted, but each shall be cumulative and ‘shall be in
addition to every other remedy given hereunder or now or hereafter existing at law or in equity
or by statute. Every power or remedy given by any of the Operative Documents to the
Mortgagee or to which it may otherwise be entitled may be exercised, concurrently or
independently, from time to time and as often as may be deemed expedient by the Mortgagee. In
no event shall the Mortgagee, in the exercise of the remedies provided in this Mortgage
(including, without limitation, in connection with the assignment of Rents to Mortgagee, or the
appointment of a receiver and the entry of such receiver on to all or any part of the Mortgaged
Property), be deemed a "mortgagee in possession,” and the Mortgagee shall not in any way be
made liable for any act, either of commission or omission, in connection with the exercise of
such remedies.
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7. Performance by the Mortgagee of the Mortgagor’s Obligations. If the Mortgagor
fails to perform or comply with any of its agreements contained herein, the Mortgagee, at its
option, but without any obligation so to do, may perform or comply, or otherwise cause
performance or compliance, with such agreement. The expenses of the Mortgagee incurred in
connection with actions undertaken as provided in this Section, together with interest thereon at a
rate per annum equal to the Overdue Rate, from the date of payment by the Mortgagee to the
date reimbursed by the Mortgagor, shall be payable by the Mortgagor to the Mortgagee on
demand.

8. Duty of the Mortgagee. The Mortgagee’s sole duty with respect to the custody,
safekeeping-and physical preservation of any Mortgaged Property in its possession, under
Section 9-207 of the Uniform Commercial Code or otherwise, shall be to deal with it in the same
manner as the Mortgagee deals with similar property for its own account. Neither the
Mortgagee, any/Participant nor any of their respective directors, officers, employees or
beneficiaries shall be lizhle for failure to demand, collect or realize upon any of the Mortgaged
Property or for any delay in doing so or shall be under any obligation to sell or otherwise dispose
of any Mortgaged Property usan the request of the Mortgagor or any other Person or to take any
other action whatsoever with regard to the Mortgaged Property or any part thereof.

9. Execution of Financing Statements. Pursuant to Section 9-502 of the Uniform
Commercial Code, the Mortgagor auttorizes the Mortgagee to file financing statements with
respect to the Mortgaged Property without the signature of the Mortgagor in such form and in
such filing offices as the Mortgagee reasonadly ‘determines appropriate to perfect the security
interests of the Mortgagee under this Mortgage. A varbon, photographic or other reproduction of
this Mortgage shall be sufficient as a financing statemént for filing in any jurisdiction.

10. Security Agreement under Uniform Commerzial Code.

(2) It is the intention of the parties herefo thai-tliic Mortgage shall constitute a
Security Agreement within the meaning of the Uniform Comiriiercial Code of the State in
which the Mortgaged Property is located. If an Event of Defauit shall occur, then in
addition to having any other right or remedy available at law or in\equity, the Mortgagee
shall have the option of either (i) proceeding under the Uniform Ccmmercial Code and
exercising such rights and remedies as may be provided to a secured party by the Code
with respect to all or any portion of the Mortgaged Property which is personal property
(including, without limitation, taking possession of and selling such propenty) or (ii)
treating such property as real property and proceeding with respect to both the real and
personal property constituting the Mortgaged Property in accordance with the
Mortgagee’s rights, powers and remedies with respect to the real property (in which event
the default provisions of the Uniform Commercial Code shall not apply). If the
Mortgagee shall elect to proceed under the Uniform Commercial Code, then five days’
notice of sale of the personal property shall be deemed reasonable notice and the
reasonable expenses of retaking, holding, preparing for sale, selling and the like incurred
by the Mortgagee shall include, but not be limited to, attorneys’ fees and legal expenses.
At the Mortgagee’s request, the Mortgagor shall assemble the personal property and
make it available to the Mortgagee at a place designated by the Mortgagee which is
reasonably convenient to both parties,

#109912 v.2 - LaSalle - Crate & Barre] — Amended and Restated Mortgage
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(b)  The Mortgagor and the Mortgagee agree, to the extent permitted by law,
that this Mortgage upon recording or registration in the real estate records of the proper
office shall constitute a financing statement filed as a "fixture filing" within the meaning
of Sections 9-334 and 9-502 of the Uniform Commercial Code.

(i) Name and Address of ABN AMRO CCC PRIVATE EQUITY
Debtor: INVESTMENTS, INC.
135 South LaSalle Street
Chicago, lllinois 60603

(i1} . Name and Address of LASALLE NATIONAL LEASING
Sicured Party: CORPORATION
135 South LaSalle Street
Chicago, Illinois 60603

(i)  Description ofthe types (or Those items described as the Mortgaged
items) by properiy covered  Property herein, and other personal
by this Financing property described therein.
Statement:
(iv)  Description of real estate See Exhibit A hereto.
to which collateral is
attached or upon which it
is located:

1. Authority of Mortgagee. The Mortgagei acknowledges that the rights and
responsibilities of the Mortgagee under this Mortgage with ‘espest to any action taken by the
Mortgagee or the exercise or non-exercise by the Mortgagee of any nption, voting right, request,
judgment or other right or remedy provided for herein or resulting or aristng out of this Morigage
shall, as between the Mortgagee and the Participants, be governed hy the Participation
Agreement and by such other agreements with respect thereto as may eaist-&om time to time
among them, but, as between the Mortgagee and the Mortgagor, the Morizagee shall be
conclusively presumed to be acting as Mortgagee for the Participants with.qzil and valid
authority so to act or refrain from acting, and the Mortgagor shall be under no ¢hli gation, or
entitlement, to make any inquiry respecting such authority.

12 Notices. All notices, requests and demands to or upon the Mortgagee or the
Mortgagor shall be given in accordance with Section 15.3 of the Participation Agreement, the
terms of which are hereby incorporated into this Mortgage as if stated at length herein.

3. Severability. ~ Any provision of this Mortgage which is prohibited or
unenforceable shall be ineffective to the extent of such prohibition or unenforceability without

invalidating the remaining provisions hereof.

14.  Amendments in Writing: No Waiver; Cumulative Remedies,

#109912 v.2 - LaSalle - Crate & Barrel — Amended and Restated Mortgage
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(a) None of the terms or provisions of this Mortgage may be waived,
amended, supplemented or otherwise modified except by a written instrument executed
by the Mortgagor and the Mortgagee in accordance with the terms of the Participation
Agreement.

(b)  No failure to exercise, nor any delay in exercising, on the part of the
Mortgagee or any Participant, any right, power or privilege hereunder shall operate as a
waiver thereof. No single or partial exercise of any right, power or privilege hereunder
shall preclude any other or further exercise thereof or the exercise of any other right,
power or privilege. A waiver by the Mortgagee or any Participant of any right or remedy
herenader on any one occasion shall not be construed as a bar to any right or remedy
whichi the Mortgagee or such Participant would otherwise have on any future occasion.

(¢} The rights and remedies herein provided are cumulative, may be exercised
singly or cor.currently and are not exclusive of any other rights or remedies provided by
law.

15. Section Heaarmpgs The section headings used in this Mortgage are for
convenience of reference only and are not to affect the construction hereof or be taken into
consideration in the interpretation ticrsuf,

16.  Successors and Assigns. Fiis Mortgage shall run with the land and be binding
upon the successors and assigns of the Mortgazor and shall inure to the benefit of the Mortgagee,
the Participants and their respective successors and 2ssigns.

17. Mortgagor’s Waiver of Rights. Except-asotherwise set forth herein, to the fullest
extent permitted by law, the Mortgagor waives the benctit of all laws now existing or that may
subsequently be enacted providing for (i) any appraisement before sale of any portion of the
Mortgaged Property, (ii) any extension of the time for the enforcement of the collection of the
ndebtedness or the creation or extension of a period of redemniien.from any sale made in
collecting such debt and (iii) exemption of the Mortgaged Property froim zitachment, levy or sale
under execution or exemption from civil process. Except as otherwise set forth herein, to the full
extent the Mortgagor may do so, the Mortgagor agrees that the Mortgagor will not at any time
insist upon, plead, claim or take the benefit or advantage of any law now or nzrsafter in force
providing for any appraisement, valuation, stay, exemption, extension o0r tedemption,
reinstatement or requiring foreclosure of this Mortgage before exercising any other) remedy
granted hereunder and the Mortgagor, for the Mortgagor and its successors and assigns, and for
any and all Persons ever claiming any interest in the Mortgaged Property, to the extent permitted
by law, hereby waives and releases all rights of redemption, reinstatement, valuation,
appraisement, stay of execution, notice of election to mature or declare due the whole of the
secured indebtedness and marshaling in the event of foreclosure of the liens hereby created.

18.  Multiple Security. If (a) the Mortgaged Property shall consist of one or more
parcels, whether or not contiguous and whether or not located in the same county, or (b) in
addition to this Mortgage, the Mortgagee shall now or hereafter hold one or more additional
mortgages, liens, deeds of trust or other security (directly or indirectly) for the Obligations upon
other property in the State in which the Mortgaged Property is located (whether or not such

4
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property i1s owned by the Mortgagor or by others) or (c) both the circumstances described in
clauses (a) and (b) shall be true, then to the fullest extent permitted by law, the Mortgagee may,
in its sole discretion, commence or consolidate in a single foreclosure action all foreclosure
proceedings against all such collateral securing the Obligations (including the Mortgaged
Property), which action may be brought or consolidated in the courts of any county in which any
of such collateral is located. The Mortgagor acknowledges that the right to maintain a
consolidated foreclosure action is a specific inducement to the Mortgagee to extend the
Obligations and the Mortgagor cxpressly and irrevocably waives any objections to the
commencement or consolidation of the foreclosure proceedings in a single action and any
objections to the Jaying of venue or based on the grounds of forum non conveniens which it may
now or hereafier have. The Mortgagor further agrees that if the Mortgagee shall be prosecuting
one or more toreclosure or other proceedings against a portion of the Mortgaged Property or
against any col’atzral other than the Mortgaged Property, which collateral directly or indirectly
secures the Obligations, or if the Mortgagee shall have obtained a judgment of foreclosure and
sale or similar judgmen! azainst such collateral, then, whether or not such proceedings are being
maintained or judgments vrere obtained in or outside the State in which the Mortgaged Property
is located, the Mortgagee mey commence or continue foreclosure proceedings and exercise its
other remedies granted in this Mortgage against all or any part of the Mortgaged Property and the
Mortgagor waives any objections ‘o the commencement or continuation of a foreclosure of this
Mortgage or exercise of any other rernedies hereunder based on such other proceedings or
judgments, and waives any right to seeir to-dismiss, stay, remove, transfer or consolidate either
any action under this Mortgage or such other proceedings on such basis. Neither the
commencement nor continuation of proceedings to foreclose this Mortgage nor the exercise of
any other nights hereunder nor the recovery of ‘any judgment by the Mortgagee in any such
proceedings shall prejudice, limit or preclude the Morigagee’s right to commence or continue
one or more foreclosure or other proceedings or obtaiti 4 rudgment against any other collateral
(either in or outside the State in which the Mortgaged Froperty is located) which directly or
indirectly secures the Obligations, and the Mortgagor expressly -waives any objections to the
commencement of, continuation of, or entry of a judgment in suck o'her proceedings or exercise
of any remedies in such proceedings based upon any action or judement connected to this
Mortgage, and the Mortgagor also waives any right to seek to dismiss, stay, remove, transfer or
consolidate either such other proceedings or any action under this Mortgage o such basis.

19. GOVERNING LAW. THIS MORTGAGE SHALL BE GOVERMtD BY, AND
CONSTRUED AND INTERPRETED IN ACCORDANCE WITH, THE LAWS OF THE
STATE OF ILLINOIS, WITHOUT REGARD TO CONFLICTS OF LAW PRINCIPLES AND
ALL MATTERS OF CREATION, PERFECTION, PRIORITY OR ENFORCEABILITY OF
ANY AND ALL RIGHTS AND REMEDIES PROVIDED FOR HEREIN SHALL BE
GOVERNED BY THE LAWS OF THE STATE OF ILLINOIS.

20.  Partial Release; Full Release. The Mortgagee may release, for such consideration
or none, as 1t may require, any portion of the Mortgaged Property without, as to the remainder of
the Mortgaged Property, in any way impairing or affecting the lien, security interest and priority
herein provided for the Mortgagee compared to any other lien holder or secured party. Further,
upon full satisfaction of all obligations which are secured by this Mortgage, Mortgagee shall
execute and deliver to Mortgagor such documents and instruments as may be required to release
the lien and security interest created by this Mortgage.

#109912 v.2 - LaSalle - Crate & Barrel — Amended and Restated Mortgage
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21.  Certain Rights of Mortgagee. Except as provided in the Operative Documents,
the Mortgagee, with the express written consent of the Mortgagor, may at any time or from time
to time renew or extend this Mortgage, or alter or modify the same in any way, or the Mortgagee
may waive any of the terms, covenants or conditions hereof in whole or in part and may release
any portion of the Mortgaged Property or any other security, and grant such extensions and
indulgences in relation to the Obligations secured hereby as the Mortgagee may determine
without the consent of any other person and without any obligation to give notice of any kind
thereto and without in any manner affecting the priority of the lien hereof on any part of the
Mortgaged Property.

22. Covenants Regarding Lease.

f4)  Mortgagor will promptly pay, or cause to be paid, all rents, charges and
other sums or amounts required to be paid by Mortgagor under the terms of the Ground
Lease or the'Master Lease, and will further timely and fully keep and perform all of the
covenants, terms, conditions and provisions of the Ground Lease or the Master Lease
required to be periomead and complied with by the Mortgagor thereunder, and will not do
or suffer 1o be done airyihing the doing of which, or refrain from doing anything the
omission of which, will impain the security of this Mortgage.

(b)  Each lease hereafter executed with respect to the Mortgaged Property or
any part thereof shall provide thii (i) the tenant thereunder, at the request of any
transferee in foreclosure of this Mortgage or in lieu thereof, shall attorn to such other
transferee and shall recognize such transieree as landlord under the lease, (ii) neither
Mortgagee nor any such transferee or its successors or assigns shall be bound by (A) any
prepayment of an installment or rent or other coligation under any lease of more than
thirty (30) days, or (B) any amendment or modificaiion to any lease made without the
written consent of Mortgagee or such transferee, or (C) any obligations under the lease to
have been performed prior to the date that Mortgagee =i such transferee shall have
acquired title to the Mortgaged Property, (iii) such lease stia¥i ot be amended, extended
or consensually terminated without the prior written consent of Mortgagee. Each tenant,
upon request by Mortgagee or such successor in interest, shall'execnte and deliver an
instrument or instruments confirming the foregoing provisions.

23.  Condemnation; Eminent Domain. All awards (the "Awards") made to the
present, or any subsequent, owner of the Mortgaged Property, by any governmentai or other
lawful authority for the taking, by condemnation or eminent domain, of all or any part of the
Mortgaged Property, are hereby assigned and shall be paid to Mortgagee. Mortgagee may
collect the Awards from the condemnation authorities, and may give appropriate acquittances
therefor.  Mortgagor shall immediately notify Mortgagee of the actual or threatened
commencement of any condemnation or eminent domain proceedings affecting any part of the
Mortgaged Property and shall deliver to Mortgagee copies of all papers served in connection
with any such proceedings. Mortgagor shall make, execute and deliver to Mortgagee, at any
time upon request, frec of any encumbrance, any further assignments and other instruments
deemed necessary by Mortgagee for the purpose of assigning the Awards to Mortgagee. If any
portion of or interest in the Mortgaged Property is taken by condemnation or eminent domain,
and the remaining portion of the Mortgaged Property is not, in the Jjudgment of Mortgagee, a

#109912 v.2 - LaSalle - Crate & Barrel — Amended and Restated Mortgage
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complete economic unit having equivalent value to the Mortgaged Property as it existed prior to
the taking, then, at the option of Mortgagee, the entire Obligations shall immediately become
due. After deducting from the Award for such taking all of its expenses incurred in the
collection and administration of the Award, including attorney’s fees, Mortgagee shall be entitled
to apply the net proceeds as permitted under the Participation Agreement, without affecting the
lien of this Mortgage. In the event of any partial taking of the Mortgaged Property or any
interest in the Mortgaged Property, which, in the judgment of Mortgagee, leaves the Mortgaged
Property as a complete economic unit having equivalent value to the Mortgaged Property as it
existed prior to the taking, and provided Mortgagor is not in default hereunder, the Award shall
be applied to reimburse Mortgagor for the cost of restoration and rebuilding the Mortgaged
Property ip“accordance with plans, specifications and procedures approved in advance by
Mortgagee, apd such Award shall be disbursed in the same manner as is provided above for the
application of insurance proceeds. If all or any part of the Award is not applied for
reimbursement ci such restoration costs, the Award shall at the option of Mortgagee be applied
against the Obligatiens;in accordance with the Participation Agreement.

24.  Future Advances. The parties hereto intend that, in addition to any other debt or
obligation secured hereby, il Mortgage shall secure unpaid balances of the Participation
Interests in the Advances and other exstensions of credit made after this Mortgage is delivered to
the appropriate recording offices ot Illinois, whether made pursuant to an obligation of
Mortgagee or otherwise, and such future /Aidvances shall be secured to the same extent as if such
Advances were made on the date hereof, although there may be no Advance made at the time of
the execution hereof and although there maj be no indebtedness outstanding at the time any
Advance is made. Such unpaid balances of loan Acvances and other extensions of credit may or
may not be evidenced by notes executed pursuant t¢ the Participation Agreemient.

25, No Merger. It is the desire and intention £ the parties hereto that this Mortgage
and the lien hereof shall not merge in fee simple title to the' Mortgaged Property, unless a
contrary intent is ever manifested by Mortgagee as evidenced 3 an express statement to that
effect in an appropriate document duly recorded. Therefore, it is herely understood and agreed
that should Mortgagee acquire any additional or other interests in or fo the Mortgaged Property
or the ownership thereof, then this Mortgage and the tien hereof shall nouracrge in the fee simple
title, toward the end that this Mortgage may be foreclosed as if owned by stranger to the fee
simple title.

26.  Liability Limited. Mortgagee acknowledges and agrees that Mortgagor shall not
be liable or accountable under any circumstances whatsoever in its individual capacity for or on
account of any statements, representations, warranties, covenants or obligations stated to be
those of the Mortgagor, except for its own gross negligence or willful misconduct and as
otherwise expressly provided herein or in the other Operative Documents, and it is understood
and agreed that all obligations of the Mortgagor to Mortgagee hereunder and thereunder are
solely nonrecourse obligations (except as otherwise expressly provided therein) and shall be
enforceable solely against the interest of Mortgagor in the Property.

27, Conflict of Terms. In the event of a conflict between the terms and provisions
hereof and the terms and provisions of the other Operative Documents, the terms and provisions
of the other Operative Documents shall be controlling.

#109912 v.2 - LaSalle - Crate & Barrel - Amended and Restated Mortgage
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28.  Additional Provisions. The following provisions shall also constitute an integral
part of this Mortgage. Furthermore, in the event that any prior provisions of this Mortgage
conflict with the following provisions of this Section, the provisions of this Section shall control
and shall be deemed a modification of or amendment to the section or provision at issue,

(a)  Payment of Taxes and Fees. Mortgagor agrees to pay or cause to be paid
all transfer taxes, recording fees, and any other fees required by or imposed by the State,
the county, or the municipality in which the Mortgaged Property is located in order to
record this Mortgage in the Recorder’s Office of said County.

(b)  No Assumption of Liabilities. In the event of a foreclosure of the
Menigaged Property, Mortgagee shall not assume any liability of Mortgagor for
Mortgagor’s violation of any environmental laws, statutes, codes, regulations, or
practices_and Mortgagor’s indemnifications as contained herein shall survive said
foreclosure.

(¢)  Exicnses of Enforcement; Waiver. Mortgagor agrees to bear and pay all
expenses (including r=ascnable attorney fees and appellate attorney fees), of or incidental
to the enforcement of any provision hereof, or the enforcement, compromise, or
seitlement of this Mortgage or-the Liabilities, and for the curing thereof, or for defending
or asserting the rights and clainis)of the Mortgagee in respect thercof, by litigation or
otherwise. All rights and remedi<y of the Mortgagee shall be cumulative and may be
exercised singly or concurrently. Notwithstanding anything herein contained to the
contrary, Mortgagor: (i) hereby waives tia! by jury; (i) will not (a) at any time insist
upon, or plead, or in any manner whatever ciain or take any benefit or advantage of any
stay or execution or moratorium law, any ‘exemption for execution of sale of the
Mortgaged Property or any part thereof, wherever eracted, now or at any time hereafter
enforced, which may affect the covenants and terms of performance of this Mortgage, nor
(b) claim, take or insist upon any benefit or advantage ¢ any law now or hereafter
enforced providing for the evaluation or appraisal of the Murtgeged Property, or any part
thereof, prior to any sale or sales thereof which may be madeé pursuant to any provision
herein, or pursuant to the decree, judgment or order of any conrt of competent
jurisdiction, nor (c) after any such sale or sales, claim, or exercise any right under any
statute heretofore or hereafter enacted to redeem the property so sold or-ary part thereof:
(ii1) hereby expressly waives all benefit or advantage of any such law or lews including
but not limited to a waiver of the equity of redemption, statutory right of rederantion, and
any other statutory or common law right of redemption, homestead, dower, marital share
and all other exemptions; and (iv) covenants not to hinder, delay or impede the execution
of any power herein granted or delegated to the Mortgagee, but to suffer and permit the
execution of every power as though no such laws or laws had been made or enacted.
Mortgagor, for itself and all who may claim under it, waives, to the extent that it lawfully
may, all right to have the Mortgaged Property marshaled upon any foreclosure hereof.

29, Termination Date. The final termination date of the Obligations shall be
the tenth anniversary of the Closing Date unless the Obligations or any portion thereof
shall remain unpaid as of such date,

#109912 v.2 - LaSalle - Crate & Barrel — Amended and Restated Mortgage
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[Signature page follows]
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THE MORTGAGOR HEREBY DECLARES AND ACKNOWLEDGES THAT THE
MORTGAGOR HAS RECEIVED, WITHOUT CHARGE, A TRUE COPY OF THIS

MORTGAGE.

IN WITNESS WHEREOF, the undersigned has caused this Mortgage to be duly
executed and delivered as of the date first above written.

#109912 - LaSalle - Crate & Barrel - Amended and Restated Mortgage

ABN AMRO CCC PRIVATE EQUITY
INVESTMENTS, INC., as Mortgagor

By:_éama%—
Name:__ Lsttrnm (4D

Title: Yotk £resipes”

LEASE PLAN NORTH AMERICA, INC,,

LASALLE NATIONAL LEASING
CORPORATIGN.
as Agent

7
By: e
Name; MC.RO@/MA
Title:__ FIRST VICE PRESIDENT
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STATE OF ILLINOQIS )
) SS
COUNTY OF COOK )

Before me, the undersigned, a Notary Public within and for said State and County
aforesaid, personally appeared Zazeum, AZgecca, With whom I am personally acquainted, (or
proved to me on the basis of satisfactory evidence) and who, upon his oath, acknowledged
himself to be the _L/oe focspeid of ABN AMRO CCC PRIVATE EQUITY
INVESTMENTS, INC., the within-named Original Mortgagor, an Illinois corporation, and he as
such officer, being duly authorized so to do, executed the foregoing instrument for the purposes
therein ceutaned by signing the name of the corporation by himself as such

/ w4

PN,

S5.207 hand and official seal at office in Chicago, Illinois, this Jlth day of
e 99 2002

Q\M\R‘m&m

ta.ry Public

(SEAL) o

CFFICIAL SEAL
JULIA L DILLON

NOTARY PVGLNC, STATE OF ILLINOIS
MY COMM.22.00 EXPIRES:03/20/04

My Commission Expires:

2o |0k
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STATE OF ILLINOIS )

)SS
COUNTY OF COOK )

Before me, the undersi , @ Notary Public within and for said State and County
aforesaid, personally appeared /) / with whom I am personally acquainted, (or
proved to me on the basis of satisfactdry evidence) and who, upon his oath, acknowledged
himself to be the —_ of LEASE PLAN NORTH AMERICA, INC, the within-

named Mortgagor, an Illinois corporation, and he as such officer, being duly authorized so to do,

executed the foregoing instrument fi % purposes thegein contained by signing the name of the
corporation oy himself as such VL& A/ WLJ

0 8% my hand and official seal at office in Chicago, Illinois, &ﬁs%y of
M)} o
OFF{CIAL SEAL" ‘ W

RENEE *A.FIELD y ;
NOTARY PUBLIC GTATEOF iLLNois§  Notary Public

My Commission Expil s 0,/03/2005 ¢
AP AR

b

WAZRIARS

(SEAL)

My Co }'ssion Expires:

s

#109912 - LaSalie - Crate & Barrel — Amended and Restated Mortgage
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STATEOFILLINOIS )
) SS
COUNTY OF COOK )

Before me, the undersigned, a Notary Public within and for said State and County
aforesaid, personally appeared /£, with whom I am personally acquainted, (or
proved to me on the basis of satisfactory evidence) and who, upon his oath, acknowledged
himself to be the /$%/jne/esipga  of LASALLE NATIONAL LEASING
CORPORATION, the within-named Original Mortgagor, an Illincis corporation, and he as such
officer, being duly authorized so to do, executed the foregoing instrument for the purposes
therein coutaned by signing the name of the corporation by himself as such
L5 Yiegfheste P

I WITNESS 1y hand and official seal at office in Chicago, Illinois, this 2 day of

QU B

Notéry Public
(SEAL) 2
o OFFICIAL SEAL
My Commission Expires: JULIS L DILLON"
3\w\i4 oA AL, ETATE o Wiwos

#109912 - LaSalle - Crate & Barrel — Amended and Restated Mortgage
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‘ i EXHIBIT A - LEGAL DESCRIPTION

~
1

04-14-100-032 (AFFECTS PARCEL 1)
01-15-200-020 (AFFECTS PARCEL 1)
~cptmiting
04-15-200-021 (AFFECTS PARCEL 2)
04-14-100-035 (AFFECTS PARCEL 2)

LEGAL DESCRIPTION: :
PARCEL 1: (NC-1A)

THAT PART OF LOT 1 IN TEC:INY-PARCEL NC-1 SUBDIVISION, ACCORDING
TO THE FINAL PLAT OF SUBDIYYSION OF TECHNY PARCEL NC-1 RECORDED
ON NOVEMBER 12, 1999, AS DOCUMENT NO. 09067611, IN COOK COUNTY,
ILLINOIS, BEING DESCRIBED AS FOLLOWS: :

THAT PORTION OF THE WEST HALF OF SECTION 14, AND PART OF THE
EAST HALF OF SECTION 15, IN TOWNSH[P 42 NORTH, RANGE 12 EAST OF
THE THIRD PRINCIPAL MERIDIAN DESCRIBEJ AS FOLLOWS: COMMENCING
AT THE SOUTHWEST CORNER OF THE NCRTHZAST QUARTER OF SAID
SECTION 15; THENCE SOUTH 89 DEGREES 02 MINUTES 23 SECONDS EAST
ALONG THE SOUTH LINE OF THE NORTHEAST QUARTER OF SAID SECTION
15 A DISTANCE OF 1710.55 FEET, THENCE NOUTH .00 DEGREES 57
MINUTES 37 SECONDS EAST 306.23 FEET; THENCE NCYTH 54 DEGREES 02
MINUTES 09 SECONDS WEST 564.01 FEET; THENCE NORTH 25 DEGREES 57
MINUTES St SECONDS EAST ALONG THE EASTERLY LINE L5 THE CHICAGO
AND RORTHWESTERN RAILROAD RIGHT-OF-WAY, A DISTANCE (QOF 724.19
FEET; THENCE NORTH 90 DEGREES 00 MINUTES 00 SECONDS UAST 592,66
FEET; THENCE SOUTHEASTERLY ALONG THE ARC OF A CURVE CCONCAVE TO
THE NORTHEAST HAVING A RADIUS OF 1524.58 FEET, HAVING A CHORD
BEARING OF SOUTH 39 DEGREES 58 MINUTES 01 SECONDS EAST,” /c.15
PEET TO THE POINT OF TANGENCY; THENCE SOUTH 40 DEGREES N4
MINUTES S7 SECONDS EAST ALONG THE WESTERLY RIGHT-OF-WAY LINE "G
WAUKEGAN ROAD PER DOCUMENT 93174460, A DISTANCE OF 14.45 FEET;
THENCE NORTH 49 DEGREES 55 MINUTES 03 SECONDS EAST 19.69 FEET;
THENCE SOUTH 40 DEGREES 09 MINUTES 19 SECONDS EAST ALONG A LINE
THAT 15 33.00 FEET SOUTHWESTERLY OF THE CENTERLINE OF WAUKEGAN
ROAD (SAID LINE BEING THE WESTERLY RIGHT-OF-WAY LINE OF WAUKEGAN
ROAD PER SURVEY PREPARED FOR THE COOK COUNTY HIGHWAY DEPARTMENT
IN 1927), A DISTANCE OF 309.27 FEET FOR A PLACE OF BEGINNING;
THENCE CONTINUING SQUTH 40 DEGREES 09 MINUTES 19 SECONDS EAST
ALONG SAID LINE BEING THE WESTERLY RIGHT-OF-WAY LINE OF
WAUKEGAN ROAD 675.06 FEET; THENCE SOUTH 43 DEGREES 42 MINUTES
’ Continued on next page
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CONTINUATION OF EXHIBIT "A"

23 SECONDS WEST 1002.92 FEET; THENCE NORTH 43 DEGREES 07
MINUTES 43 SECONDS WEST 197.40 FEBT TO A POINT OF CURVATURE;
THENCE NORTHWESTERLY ALONG THE ARC OF 3 CURVE "CONCAVE TO THRB
SOUTH, HAVING A RADIUS OF 480.00 FEBT, HAVING A CHORD BEARING
OF NORTH 54 DEGREBS 59 MINUTES 43 SECONDS WBST, 198.82 FEET;
THENCE NORTH 00 DEGREES 57 MINUTES 37 SECONDS BAST 410.97 FEET;
THENCE NORTH 43 DEGREES 42 MINUTBS 23 SECCNDS EAST 7952.27 FEET
TO THE PLACE OF BEGINNING, IN COOK COUNTY, ILLINOIS.

PARCEL 2: (NC-1B)

THAT PART OF LOT 1 IN TECHNY PARCEL NC-1 SUBDIVISION, ACCORDING
TO THE FINAL PLAT OF SUBDIVISION OF TECHNY PARCEL NC-1 RECORDED
ON NOVEMBFR 12, 1999, AS DOCUMENT NO. 09067611, IN COOK COUNTY,
ILLINCIS, WBING DESCRIBED AS FOLLOWS:

THAT PORTION ((F THE WEST HALF OF SECTION 14, AND PART OF THE
EAST HALF OF SECT?ON 15, IN TOWNSHIP 42 NORTH, RANGE 12 EAST OF
THE THIRD PRINCIPAL MERIDIAN DESCRIBED AS FOLLOWS: COMMENCING
AT THE SOUTHWEST CORNER OF THE NORTHEAST QUARTER OF GSAID
SECTION 15; THENCE SCUTH 89 DEGREES 02 MINUTES 23 SECONDS ERST
ALONG THE SOUTH LINE OF THE NORTHERST QUARTER OF SAID SECTION
15 A DISTANCE OF 17.0.55 FEET, THENCE NORTH 00 DEGREES 57
MINUTES 37 SECONDS EAST 30623 FEET; THENCE NORTH 54 DEGREES 02
MINUTES 09 SECONDS WEST 5u4 .71} FEET; THENCE NORTH 35 DEGREES 57
MINUTES 51 SECONDS EAST ALONG THE EASTERLY LINE OF THE CHICAGO
AND NORTHWESTERN RAILROAD RIGHT-OF-WAY, A DISTANCE OF 724.19
FEET; THENCE NORTH 90 DEGREES 0( MiNUTES 00 SECONDS EAST 592.66
FEET; THENCE SOUTHEASTERLY ALONC THE ARC OF A CURVE CONCAVE TO
THE NORTHEAST HAVING A RADIUS OF 1524 .58 FEET, HAVING A CHORD
BEARING OF SOUTH 39 DEGREES 58 MINUTES 01 SECONDS EAST, 6.15
FEET TO THE POINT OF TANGENCY; THENLE A SOUTH 40 DEGREES 04
MINUTES 57 SECONDS EAST ALONG THE WESTENLY RIGHT-OF-WAY LINE OF
WAUKEGAN ROAD PER DOCUMENT 93174460, A DISTANCE ‘OF 14.45 FEET;
THENCE NORTH 49 DEGREES 55 MINUTES 03 SECONDG BAST 19.69 FEET;
THENCE SOUTH 40 DEGREES 09 MINUTES 19 SECONDS (£4ST ALONG A LINE
THAT IS 33.00 FEET SOUTHWESTERLY OF THE CENTERLINE OF WAUKEGAN
ROAD (SAID LINE BEING THE WESTERLY RIGHT-OF-WAY L (NG OF WAUKEGAN
ROAD PER SURVEY PREPARED FOR THE COOK COUNTY HIGHWsY DEPARTMENT
IN 1527), A DISTANCE OF 984.33 FEET FOR A PLACE OF orCGINNING:
THENCE CONTINUING SOUTH 40 DEGREES 09 MINUTES 19 SJCCHDS EAST
ALONG SAID LINE BEING THE WESTERLY RIGHT-OF-WAY /L./NE OF
- WAUKEGAN ROAD 395.58 FEET; THENCE SOUTH 46 DEGREES 28 MINUTES
03 SECONDS WEST 2303.59 FEET TO A POINT OF CURVATURE; TPLIICE
SOUTHERLY ALONG THE ARC OF A CURVE CONCAVE TO THE SOUTHEAST,
HAVING A RADIUS OF 780.00 FEET, HAVING A CHORD BEARING OF SOUTH
' Continued on next page
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28 DEGREES 25 MINUTBS 49 SECONDS WEST, 491.10 FEET, THENCE
SOUTH 50 DEGREES 43 MINUTES 28 SECONDS WBST 73.93 FEET, THENCE
NORTH 86 DEGREBS 15 MINUTES 54 SECONDS WBST 54.39 FEBT TO A
POINT OF CURVATURE; THENCE WESTERLY ALONG THE ARC OF A CURVE
CONCAVE TO THE NORTHEAST, HAVING A RADIUS OF 400 FEET, HAVING A
CHORD BEARING OF NORTH 64 DEGREES 41 MINUTES 48 SECONDS WEST,
301.15 FEET TO A POINT OF TANGENCY; THENCE NORTH 43 DBGREES 07
MINUTES 43 SECONDS WEST 176.46 FEET; THENCE NORTH 43 DEGRBES 42
MINUTES 23 SECONDS EAST 1002.92 FEBT TO THE PLACE OF BEGINNING,

IN COOK COUNTY, ILLINOIS.
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AMENDED AND RESTATED
APPENDIX 1

to Amended and Restated Participation Agreement, Amended and Restated Master Lease
and
Amended and Restated Leasehold Construction Mortgage
each dated as of December 31, 2002
(Corporate Headquarters Facility)

DEFINITIONS AND INTERPRETATION

A. Interpretation. In-each Operative Document, unless a clear contrary intention
appears;

(1) the singular nuraber includes the plural number and vice versa;

(i)  reference to any Person includes such Person’s successors and ass; gns but,
if applicable, only if such successo's and assigns are permitted by the Operative
Documents, and reference to a Person In'a particular capacity excludes such Person in
any other capacity or individually;

(i) reference to any gender includes eac’:other gender:

(iv)  reference to any agreement (including any Operative Document),
document or instrument means such agreement, document or wstrument as amended or
modified and in effect from time to time in accordance with ‘he terms thereof and, if
applicable, the terms of the other Operative Documents and refertrice tn any promissory
note includes any promissory note which is an extension or renews] thereof or a
substitute or replacement therefor;

(v)  reference to any Applicable Law means such Applicable Law as ailended,
modified, codified, replaced or reenacted, in whole or in part, and in effect from time to
time, including rules and regulations promulgated thereunder, and reference to any
section or other provision of any Applicable Law means that provision of such
Applicable Law from time to time in effect and constituting the substantive amendment,
modification, codification, replacement or reenactment of such section or other provision;

(vi)  reference in any Operative Document to any Article, Section, Appendix,
Schedule, or Exhibit means such Article or Section thercof or Appendix, Schedule or
Exhibit thereto;

Appendix 1 - 1
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(vil)  "hereunder", "hereof”, "hereto” and words of similar import shall be
deemed references to an Operative Document as a whole and not to any particular
Article, Section or other provision thereof;

(vii) “including” (and with correlative meaning "include") means including
without limiting the generality of any description preceding such term;

(ix)  "or" is not exclusive; and

(x)  relative to the determination of any period of time, "from" means "from
and including” and "to" means "to but excluding".

B. Accounting Terms. In each Operative Document, unless expressly otherwise
provided, accouating terms shall be construed and interpreted, and accounting determinations
and computationsshzll be made, in accordance with GAAP.

C. Conflict in Qperative Documents. If there is any conflict between any Operative
Documents, such Operaiive Document shall be interpreted and construed, if possible, so as to
avoid or minimize such confiict but, to the extent (and only to the extent) of such conflict, the

Participation Agreement shall prevaii and control.

D. Legal Representation of the Pajties. The Operative Documents were negotiated by
the parties with the benefit of legal represeiiation and any rule of construction or interpretation
otherwise requiring the Operative Document (o ve construed or interpreted against any party
shall not apply to any construction or interpretation tiereof or thereof.

E. Defined Terms. Unless a clear contrary inténiien appears, terms defined herein have
the respective indicated meanings when used in each Operafive Document.

"Account” is defined in Section 3.10 of the Participatior..Agreement.

"Accountants” means KPMG LLP, or such other firm of ind=pendent certified public
accountants of recognized national standing selected by the Lessee.

"Accreted Value” shall be calculated as the future value (using the discoupt vate 8.1955%
per annum) of any amount from the date such amount was paid to the date the Kesidual Value
Guarantee Amount is due.

"Acquisition Request" is defined in Section 3.3 of the Participation Agreement.

"Adjusted Percentage" is defined in Section 11.6 of the Participation Agreement.

"Advance” means an advance of funds by the Original Lessor or the Lessor pursuant to
Section 3 of the Original Participation Agreement or the Participation Agreement which was or
will be used to pay Property Costs, including all amounts capitalized under the terms of the
Original Participation Agreement or the Participation Agreement (it being acknowledged that no
such advances or amounts constitute loans to the Lessee other than for the purposes described in
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Section 7.1(a)(ii) of the Lease and/or under the circumstances described in Section 7.1(b) of the
Lease).

"Affiliate" means, when used with respect to any Person, any other Person directly or
indirectly Controlling or Controlled by or under direct or indirect common control with such
Person.

"After Tax Basis" means, with respect to any payment to be received, the amount of such
payment increased so that, after deduction of the amount of all taxes required to be paid by the
recipient calculated at the then maximum marginal rates generally applicable to Persons of the
same type as the recipient (less any tax savings realized as a result of the payment of the
indemnified anount) with respect to the receipt by the recipient of such amounts, such increased
payment (as so-reduced) is equal to the payment otherwise required to be made.

"Agent” rieaps LaSalle National Leasing Corporation, as Agent for the Participants
pursuant to the Particization Agreement, or any successor or additional Agent appointed in
accordance with the ternis 5f the Participation Agreement.

"Agent Financing Staiciments" means UCC financing statements or amendments to the
Original Agent Financing Statem¢nts: appropriately completed and executed for filing in the
applicable jurisdiction in order to perfect a security interest in favor of the Agent for the ratable
benefit of the Participants in the Equirment, if any, located on the Property or in any
Improvements on the Property.

"Alternate Base Rate" means, for any pericd, an interest rate per annum equal to the
higher of (A) the current yield on full term U.S. Treasury Notes as most recently reported in The
Wall Street Journal plus the current swap spread as mos( récently determined by the Agent plus
1.75% and (B) the Federal Funds Effective Rate most rescntly determined by the Agent plus
30%. If either of the aforesaid rates or equivalent changes from tine to time after the date of the
Participation Agreement, the Alternate Base Rate shall be automatically increased or decreased,
if appropriate and as the case may be, without notice to the Lessce or the Lessor, as of the
effective time of each change.

"Applicable Law" means all existing and future domestic and foreigm 7pnlicable laws,
rules, regulations (including Environmental Laws), statutes, treaties, codes, orduiaiices, permits,
certificates, covenants, restrictions, requirements, orders and licenses of and inter pietations by,
any Governmental Authorities, and applicable judgments, decrees, injunctions, writs; cuders or
like action of any court, arbitrator or other administrative, judicial or quasi-judicial tribunal or
agency of competent jurisdiction (including those pertaining to health, safety or the environment
(including, without limitation, wetlands) and those pertaining to the construction, use or
occupancy of the Property) and any restrictive covenant or deed restriction or easerment affecting
the Property.

"Applicable Margin" means with respect to the Advances (and related purchases of
Participation Interests therein) which bear interest or accrue yield by reference to the Eurodollar
Rate, the respective margin percentage set forth below in basis points:
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APPLICABLE MARGIN TABLE
Tranche A Tranche B Tranche C
Advances Advances Advances
175 bps 190 bps 200 bps

"Appraisal” means, with respect to the Property, a land appraisal and an improvements
appraisal, collectively, prepared by a reputable appraiser reasonably approved by the Original
Lessor, the Agent and the Required Participants, which in the judgment of counsel to the
Original Lessor, the Agent and the Required Partictpants, complied with all of the provisions of
the Financial Institutions Reform, Recovery and Enforcement Act of 1989, as amended, the rules
and regulat.ans adopted pursuant thereto, and all other applicable Requirements of Law, which
appraisals takip together (i) appraised the Fair Market Sales Value of the Property as built in
accordance with-¢né Plans and Specifications on the eighteenth (18™) monthly anniversary of the
Closing Date; as o1 thz commencement of any Renewal Term, if any; and at the end of any
Renewal Term, if any; and (ii) contain an estimate of the useful life of the Improvements as of
each such date, all in a form satisfactory to the Original Lessor, the Agent and the Required
Participants.

"Appurtenant Rights" mears (i) all agreements, easements, rights of way or use, rights of
ingress or egress, privileges, appurienznces, tenements, hereditaments and other rights and
benefits at any time belonging or pertatiiry to the Land Interest, the parcel of land underlying
such Land Interest, or the Improvements, including, without limitation, the use of any streets,
ways, alleys, passages, sewer rights, waters, water courses, water rights and powers, vaults or
strips of land adjoining, abutting, adjacent or’ <ontiguous to any Land Interest, or the
Improvements (now existing or to be designed and ceiisimucted by Construction Agent pursuant
to the Original Construction Agency Agreement or the Construction Agency Agreement) and (i)
all permits, licenses and rights, whether or not of record, appvricnant to the Land Interest or the
parcel of land underlying such Land Interest.

"Arranger" means LNLC.

"Arrangement Fee" is defined in Section 4.2 of the Participation Agreement.

"Asset Termination Value" means, as of any date of determination, an‘arsunt equal to
the aggregate sum of the outstanding Advances (including all amounts capitalized nnder the
terms of the Original Participation Agreement or the Participation Agreement), all acciued and
unpaid Basic Rent and all Supplemental Rent owing by the Lessece under the Operative
Documents.

"Assignment and Acceptance” is defined in Section 12.1{(b) of the Particiﬁation
Agreement.

"Assignment of Construction Documents" means the Amended and Restated Assignment
of Construction Documents, dated as of the Effective Date, in the form attached as Exhibit A to
the Construction Agency Agreement.
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"Assignment of Lease" means the Amended and Restated Assignment of Lease, dated as
of the Effective Date, from the Original Lessor to the Lessor and from the Lessor to the Agent
for the benefit of the Participants, and consented to by the Lessee pursuant to that certain
Lessee’s Consent, dated as of the Effective Date (the "Consent to Assignment") by the Lessee, as
obligor, in favor of the Agent for the benefit of the Participants, in each case in the respective
forms set forth in Exhibit J to the Participation Agreement,

"Available Commitments" means as to any Participant at any time, an amount equal to
the excess, if any, of (a) the amount of such Participant’s Commitment over (b) the aggregate
amount of its Participation Interest in all Advances made by the Lessor then outstanding.

"Barxiuptcy Code" means Title 11 of the United States Code entitled "Bankruptcy," as
now or hereaftzi in effect.

"Basic Rent" means, following the Substantial Completion Date, the sum of the interest
or yield on Advancec duz on any Payment Date as set forth in Section 3.7 of the Participation
Agreement.

"Benefit Arrangememt"™ mcans at any time an employee benefit plan within the meaning
of Section 3(3) of ERISA which is not a Plan or a Multiemployer Plan and which is maintained
or otherwise contributed to by any meinber of the ERISA Group.

"Board" means the Board of Govcuors of the Federal Reserve System of the United
States (or any successor).

"Budget" means a construction budget for tlic Improvements delivered by the Lessee to
the Lessor pursuant to Section 6.1(v) of the Original Partic’pation Agreement.

"Business" is defined in Section 8.3(k)(i1) of the Participaiion Agreement.

"Business Day" means each Monday, Tuesday, Wednesdzy; Thursday and Friday which
is not a day on which banks in Chicago, Illinois, New York, New York or (if interest is being
determined by reference to the Eurodollar Rate) London, England, are generally authorized or
obligated, by law or executive order, to close.

"Capital Lease" means, as applied to any Person, any lease of any property {whether real,
_ personal or mixed) by that Person as lessee which, in conformity with GAAP, is, or i< required to
be, accounted for as a capital lease on the balance sheet of that Person.

"Capitalized Lease Obligations" shall mean any amount payable with respect to any

Capital Lease or any lease of any tangible or intangible property (whether real, personal or
mixed), however denoted, which either (i) is required by GAAP to be reflected as a liability on
the face of the balance sheet of the lessee thereunder or (ii) based on actual circumstances
existing and ascertainable, either at the commencement of the term of such lease or at any
subsequent time at which any property becomes subject thereto, can reasonably be anticipated to
impose on such lessee substantially the same economic risks and burdens, having regard to such
lessee’s obligations and the lessor’s rights thereunder both during and at the termination of such
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lease, as would be imposed on such lessee by any lease which is required to be so reflected or by
the ownership of the leased property.

"Casualty” means any damage or destruction of all or any portion of the Property as a
result of a fire or other casualty.

"CERCLA" means the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, 42 U.S.C. §§ 9601 et seq., as amended by the Superfund Amendments and
Reauthorization Act of 1986.

"Certifying Party" is defined in Section 26.1 of the Lease.

"Clauns" means any and all obligations, liabilities, losses, actions, suits, judgments,
penaltics, fines, <iaims, demands, settlements, costs and expenses (including, without limitation,
reasonable legal 3:es and expenses) of any nature whatsoever, including, as they relate to issues
involving any Envircnriental Law or Environmental Violation, those matters set forth in Section
13.3 of the Participation Agreement,

"Closing Date" means December 22, 2000,

"Code" means the Internal Revenue Code of 1986, as amended from time to time, or any
successor statute thereto.

"Commitment” means (i) as to any Pariicipant, the obligation of such Participant to
purchase or maintain a Participation Interest in‘Advances made by the Ori ginal Lessor under the
Original Participation Agreement or to be made by the Lessor under the Participation
Agreement, in an aggregate amount at any one time sutstanding not to exceed the amount set
forth opposite such Participant’s name on Schedule I t¢ the Participation Agreement, as such
amount may be reduced from time to time in accordance with tiie provisions of the Participation
Agreement, and (ii) as to the Lessor, the obligation of the Lesser 10 make or maintain Advances
from amounts received from the Participants pursuant to the purchase. of Participation Interests
under the Participation Agreement or the Original Participation Agreeriit.

"Commitment Fee" is defined in Section 4.1 of the Participation Agreemnent.

"Commitment Fee Payment Date" means the last day of each March, Jupz. September
and December and the Outside Compietion Date or such earlier date as the Commitments shall
terminate as provided in the Operative Documents.

"Commitment Percentage" means, (i) with respect to each Participant at any time prior to
the Substantial Completion Date, the percentage which such Participant’s Commitment then
constitutes of the aggregate Commitments of the Participants as set forth in the column captioned
"Pre-Completion Commitment Percentage” on Schedule I to the Participation Agreement and (ii)
with respect to each Participant at any time after the Completion Date, the percentage which such
Participant’s Commitment then constitutes of the aggregate Commitments of the Participants as
set forth in the column captioned "Post-Completion Commitment Percentage" on Schedule I to
the Participation Agreement (or, in either case, at any time afier the Commitments of the
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Participants shall have expired or terminated, the percentage which the aggregate amount of such
Participant’s Advances (or related purchases of Participation Interests therein) then outstanding
constitutes of the aggregate amount of the Advances (or related purchases of Participation
Interests therein) then outstanding).

"Commitment Period" means the period from and including the Closing Date to but not
including the earlier of the Completion Date, the Outside Completion Date or the date on which
the remaining unfunded Commitments shall equal zero or terminate as provided in the Operative
Documents.

"Completion” means completion of the Improvements contemplated by the Plans and
Specificatioris and the Operative Documents and satisfaction of the conditions set forth in
Section 7.1 of tiic Participation Agreement.

"Completion Nate" means, with respect to the Property, the date on which Completion of
the Improvements on-such Property has occurred.

"Completion Delay Event" means (a) the occurrence of any event or the existence of any
condition that causes the likely Completion Date to be later than the Qutside Completion Date
and (b) the delivery by the Lessee to any Lessor Party at any time of any notice, certificate or
other writing which indicates that the ‘ikely Completion Date will be later than the Qutside
Completion Date.

"Condemnation” means any condemration, requisition, confiscation, seizure or other
taking or sale of the use, access, occupancy, easement rights or title to the Property or any part
thereof, wholly or partially (temporarily or permaaesitly), by or on account of any actual or
threatened eminent domain proceeding or other taking of zction by any Person having the power
of eminent domain, but not including an action by a Goverrziental Authority to change the grade
of, or widen the streets adjacent to, the Property or alter the pedesiian or vehicular traffic flow to
the Property so as to result in change in access to the Property so-jong as adequate ingress and
egress remains with respect to the Property, or by or on account of arcviction by paramount title
or any transfer made in lieu of any such proceeding or action. A’ "Condemnation” shall be
deemed to have occurred on the earliest of the dates that use, occupancy or ttle is taken.

"Confidentia] Information” is defined in Section 15.13 of the Participation Agreement.

"Consent to Assignment” is defined in the definition of the term "Assienment c1 ).ease".

"Consent to Construction Agency Agreement Assignment" means the Amended and
Restated Consent dated as of the Effective Date by the Lessee and the Original Lessee to the
Construction Agency Agreement Assignment in the form attached to the Construction Agency
Agreement Assignment,

"Construction Agency Agreement” means the Amended and Restated Construction
Agency Agreement, dated as of the Effective Date, between the Original Lessor and the Lessor
and the Original Construction Agent and the Construction Agent, in the form of Exhibit K to the
Participation Agreement.
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"Construction Agency Agreement Assignment” means the Amended and Restated
Assignment of Construction Agency Agreement, dated as of the Effective Date, from the
Original Lessor and the Lessor to the Agent, for the benefit of the Participants, in the form of
Exhibit L to the Participation Agreement.

"Construction Agency Agreement Event of Default” means a "Construction Agency
Agreement Event of Default" as defined in Section 5.1 of the Construction Agency Agreement.

"Construction Agent” means Euromarket Designs, Inc., as construction agent under the
Construction Agency Agreement.

"Construction Commencement Date" is defined in Section 2.3 of the Construction
Agency Agrecment. '

"Constructior. Period" means, with respect to the Property, the period commencing on the

Construction Comm=ncement Date and ending on the earlier of the Completion Date and the
Outside Completion Datz tor such Property.

"Construction Terminatio:c Event" means (a) the occurrence or existence of any Cost
Overrun Event or Completion Deiay, Event, (b) the incurrence by any Lessor Party of any
hiabilities, losses, damages or expenses-sxcluded from the Lessee’s obligations under clause (5)
of the proviso to Section 13.1 of the Fariicipation Agreement, or (¢) the occurrence or existence
of any loss or liability excluded from the iiessee’s obligations under Section 24.1 of the Lease
Agreement by the proviso to such section.

"Contractual Obligation" means as to any Pe;son, any provision of any security issued by
such Person or of any agreement, instrument or other wadortaking to which such Person is a party
or by which it or any of its property is bound.

"Control" means (including the correlative meanings of *he terms "controlled by" and
"under common control with"), as used with respect to any Per¢i. the possession directly or
indirectly, of the power to direct or cause the direction of the marigement policies of such
Person, whether through the ownership of voting securities or by contract Crotherwise.

"Cost Overrun Event" means (a) the delivery by the Lessee of a Funding Request for any
Advance that will reduce the Unused Total Commitment to $0 prior to the Comgietion Date, (b)
the occurrence of any event or the existence of any condition that causes the likely aggregate
remaining cost for Completion of the Improvements at any time to exceed the Unused Total
Commitment at such time or (c) the delivery by the Lessee to any Lessor Party at any time of any
notice, certificate or other writing which indicates that the likely aggregate remaining cost for
Completion of the Improvements at such time will exceed the Unused Total Commitment at such
time.

"Covered Liabilities" is defined in Section 11.6 of the Participation Agreement.

"Covered Matters" is defined in Section 13.14 of the Participation Agreement.
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"Default” means any event or condition which, with the lapse of time or the giving of
notice, or both, would constitute an Event of Default,

"Defaulted Amount" is defined in Section 11.7 of the Participation Agreement.

"Defaulting Participant” means, at any time, any of the Participants which at such time
has (i) failed to make a payment when due to the Lessor cqual to its Commitment Percentage of
an Advance, (ii) has been notified of such failure by the Lessor, and (iii) has not cured such
failure by making such payment, together with interest at the Late Payment Rate.

"Designated Payment Date" means the Expiration Date, the Termination Date or other
date of termyiiation of the Lease.

"Discout) Value" shall be calculated as the present value (using the discount rate
8.1955% per anrum) of any amount from the date such amount will be paid to the date the
Residual Value Guaranee Amount is due.

"Dollars” and "$"inean dollars in lawful currency of the United States of America.

"EBITDAR" means, with reitience to any period, (a) the sum of (i) Net Income for such
period, (it) depreciation of fixed assets-and amortization of intangible assets during such period,
(iii) Interest Expense for such period, (i) federal, state and local income taxes for such period,
and (v) lease rental expense for the same sl period.

"EDI" means Euromarket Designs, Inc.;-au lllinois corporation, successor by merger to
Euromarket Designs, Inc. and EDI 11

"EDI II" means Euromarket Designs II, Inc., an 11'inois corporation.

"Effective Date" means the date on which all of the conditions set forth in Section 6.1 of
the Participation Agreement as being required to be satisfied on cr vrior to such date have been
satisfied.

"End of the Term Report" is defined in Section 13.2 of the Participatiorn 2 greement.

"Environmental Audit" means a Phase One environmental site assessmexit the scope and
performance of which meets or exceeds ASTM Standard Practice E1527-93 Standard Practice
for Environmental Site Assessments: Phase One Environmental Site Assessment Process) of the
Land Interest acquired by the Original Lessor on the Land Interest Acquisition Date or of the
Property to be remarketed under the Remarketing Option under the Lease.

“Environmental Certificate” is defined in Section 6.1 of the Participation Agreement.

"Environmental Law" means, whenever enacted or promulgated, any foreign, federal,
state, county or local law, statute, ordinance, rule, regulation, license, permit, authorization,
approval, covenant, criteria, guideline, administrative or court order, judgment, decree,
injunction, code or requirement or any agreement with a Governmental Authority:
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{(x} relating to pollution (or the cleanup, removal, remediation or
encapsulation thereof, or any other response thereto), or the regulation or protection of
human health, safety or the environment, including air, water, vapor, surface water,
groundwater, drinking water, land (including surface or subsurface), plant, aquatic and
animal life, or

(y)  concerning exposure to, or the use, containment, storage, recycling,
treatment, generation, discharge, emission, Release or threatened Release, transportation,
processing, handling, labeling, containment, production, disposal or remediation of any
Hazardous Substance, Hazardous Condition or Hazardous Activity;

in each case'as amended and as now or hereafter in effect, and any common law or equitable
doctrine (inclrding, without limitation, injunctive relief and tort doctrines such as negligence,
nuisance, trespass.and strict liability) that may impose liability or obligations for injuries
(whether personal or-property) or damages due to or threatened as a result of the presence of,
exposure to, or ingestici of, any Hazardous Substance, whether such common law or equitable
doctrine is now or hercafier recognized or developed. Applicable laws include, but are not
limited to, CERCLA; the Ressurce Conservation and Recovery Act of 1976, 42 U.S.C. § 6901 et
seq.; the Federal Water Pollutica Control Act, 33 U.S.C. § 1251 et seq.; the Clean Air Act, 42
U.S.C. §§ 7401 et seq.; the National Environmental Policy Act, 42 U.S.C. § 4321, the Refuse
Act, 33 U.S.C. §§ 401 et seq.; the HavarJous Materials Transportation Act of 1975, 49 U.S.C. §§
1801-1812; the Toxic Substances Contrel.iact, 15 U.S.C. §§ 2601 et seq.; the Federal Insecticide,
Fungicide, and Rodenticide Act, 7 U.S.C. §3 13£.¢t seq.; the Safe Drinking Water Act, 42 U.S.C.
§§ 300f et seq.; and the Occupational Safety and Health Act of 1970, each as amended and as
now or hereafter in effect, and their state and l¢cz) counterparts or equivalents, including any
regulations promulgated thereunder.

"Environmental Obligations" means, collectively,‘any obligations of the Lessee or the
Original Lessee with respect to all Claims against, incurred by ot suffered by any Lessor Party,
or which adversely affect the Property or the value thereof, which (i) arise as a result of the
breach by the Lessee or the Original Lessee of any representation s<t forth in Section 8.3 (k) of
the Participation Agreement or Section 8.4(b) of the Participation Agreement or of the Original
Participation Agreement (to the extent said Section relates to Environmentul L2ws), (ii) arise as a
result of the failure by the Lessee or the Original Lessee to comply with any of fae.covenants set
forth in Section 10.1(b) of the Participation Agreement or of the Original Farticipation
Agreement or Section 9.1 of the Lease or of the Original Lease (to the extent either such Section
relates to Environmental Laws), (iii) arise under Section 13.3 of the Participation Agre¢ment or
of the Orniginal Participation Agreement (subject to the proviso to said Section), or (iv) arise as a
result of an Environmental Violation.

"Environmental Violation" means any activity, occurrence or condition or omission that
violates or results in non-compliance with any Environmental Law.

"Equipment” means equipment, apparatus, furnishings, fittings and personal property of
every kind and nature whatsoever purchased, leased or otherwise acquired by the Lessor or the
Original Lessor using the proceeds of the Participation Interests in the Advances now or
subsequently attached to, contained in or used or usable in any way in connection with any
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operation or letting of the Property, including but without limiting the generality of the
foregoing, all screens, awnings, shades, blinds, curtains, draperies, carpets, rugs, storm doors and
windows, heating, electrical, and mechanical equipment, lighting, switchboards, plumbing,
ventilation, air conditioning and air-cooling apparatus, refrigerating, and incinerating equipment,
escalators, elevators, loading and unloading equipment and systems, cleaning systems (including
window cleaning apparatus), telephone wiring, sprinkler systems and other fire prevention and
extinguishing apparatus and materials, security systems, pipes, pumps, tanks, conduits, fittings
and fixtures of every kind and description.

"Equipment Schedule” means each Equipment Schedule, if any, in the form of-Exhibit B
to the Lease.

"ERISA" means the Employee Retirement Income Security Act of 1974, as amended
from time to tinie 5r any successor Federal statute.

"ERISA Groun' means the Lessee and all members of a controlled group of corporations
and all trades or businesces (whether or not incorporated) under common control which, together
with the Lessee, are treated as 2 single employer under Section 414 of the Code.

"Eurocurrency Reserve Requirements” means, for any day as applied to an Advance, the
aggregate (without duplication) of" ‘v rates (expressed as a decimal fraction) of reserve
requirements in effect on such day (inclad'ng, without limitation, basic, supplemental, marginal
and emergency reserves under any regulations of the Board or other Governmental Authority
having jurisdiction with respect thereto) dealing with reserve requirements prescribed for
Eurocurrency funding (currently referred to as "Earccurrency Liabilities” in Regulation D of the
Board) maintained by a member bank of the Federal Résarve System.

"Eurodollar Rate" means, an interest rate per annur:{rounded upward to the next higher
whole multiple of one-sixteenth percent if such rate is not siich 'a multiple), equal at all times
during such calendar month to the rate per annum (rounded upwasds to the next higher whole
multiple of one-sixteenth percent if such rate is not such a multiple;as'Gsiermined on the basis of
the average of the rates offered by a majority of the barks in the LonJon interbank market for
deposits in U.S. Dollars for one (1) month, to the extent the rates offered by these banks appear
in the “Money Rates” column of The Wall Street Journal on the Business Day neit preceding the
first day of the calendar month. As used herein, “Business Day” shall mean any«lzy other than a
Saturday, a Sunday, and any day on which banking institutions located in the Staics of Illinois,
Maryland and New York are authorized by law or other governmental action to close.

"Event of Default” means a Lease Event of Default, a Construction Agency Agreement
Event of Default or a Guarantee Event of Default.

"Excepted Payments" means:

(a) all indemnity payments (including indemnity payments made pursuant to
Section 13 of the Participation Agreement or of the Original Participation Agreement) to
which the Lessor, or the Original Lessor, or any of its Affiliates, agents, officers,
directors or employees is entitled, provided that prior to the Substantjal Completion Date,
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indemnity payments made to the Lessor or Original Lessor pursuant to Section 13.13 of
the Participation Agreement for Losses of the Lessor or Original Lessor arising out of its
indemnification obligations under Section 13.14 of the Participation Agreement or of the
Original Participation Agreement shall not constitute Excepted Payments;

(b) any amounts (other than Basic Rent or amounts payable by Lessee pursuant to
Section 16.2, Section 16.3 or Articles XVII, XX or XXII of the Lease) payable under any
Operative Document to reimburse the Lessor or any of its respective Affiliates (including
the reasonable expenses of the Lessor incurred in connection with any such payment) for
performing or complying with any of the obligations of the Lessee under and as permitted
by any Operative Document, except to the extent that one or more Participants have
indennified the Lessor with respect thereto pursuant to the Participation Agreement;

¢} any amount payable to the Lessor or the Original Lessor by any Participant or
transferec pormitted under the Operative Documents of the interest of the Lessor or the
Original Lessoras the purchase price of such Participant’s Participation Interest;

(d) any insurance proceeds (or payments with respect to risks self-insured or
policy deductibles) unde: liability policies other than such proceeds or payments payable
to the Agent or the Lessor or the Original Lessor;

(e) any insurance procees ander policies maintained by the Lessor;

(f) Transaction Expenses or othier amounts or expenses paid or payable to or for
the benefit of the Lessor or the Original Léssor;

(g) all right, title and interest of the Lessorto the Property or any portion thereof
or any other property to the extent any of the foieceing has been released from the Lien
of the Mortgage, the Assignment of Lease and the Construction Agency Agreement
Assignment pursuant to the terms thereof following the-payment of the Participant
Balances of all of the Participants and all amounts due and ewins to the Agent; and

(h) any payments in respect of interest to the extent atiributable to payments
referred to in clauses (a) through (g) above.

"Excess Investment" of the Lessor means the excess (if any) of bz outstanding
Participant Balance of the Lessor in the Property from time to time over the amount iat would
have been the Lessor’s Participant Balance if, in connection with all Advances actually made
under the Participation Agreement, all Participants had paid to the Lessor an amount equal to
such Advances times their respective Commitment Percentages, as such excess may be
determined by the Lessor. Absent the existence of a Defaulting Participant, a failure by
Participant to make a payment required by Section 3.4 of the Participation Agreement or some
other unexpected contingency, it is expected that the Lessor will have no Excess Investment.

"Excess Proceeds” means the excess, if any, of the aggregate of all awards, compensation
or insurance proceeds payable in connection with a Casualty or Condemnation over the Asset
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Termination Value paid by the Lessee pursuant to Articles XIV and XV of the Lease with
respect to such Casualty or Condemnation.

"Excess Reimbursement” is defined in Section 11.6 of the Participation Agreement.

"Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules
and regulations promulgated thereunder.

"Expiration Date" means, as of any date of determination, the later of the Initial
Expiration Date or, if one or more Renewal Terms have been granted, the First Extended
Expiration Date or the Final Extended Expiration Date, as the case may be.

"Expiration Date Purchase Obligation" means the Lessee’s obligation, pursuant to
Section 20.2 of iz Lease, to purchase all (but not less than all) of the Property on the Expiration

Date.

"Extension Effective Date" is defined in Section 3.6(b) of the Participation Agreement
and Section 21.1 of the Lease.

"Extension Request" is defired in Section 3.6(b) of the Participation Agreement.

"Extension Response Date" is dcfined in Section 3.6(b) of the Participation Agreement.

"Fair Market Sales Value" means, with.iccpect to the Property, the amount, which in any
event shall not be less than zero, that would-be-paid in cash in an arm’s-length transaction
between an informed and willing purchaser and aiwniformed and willing seller, neither of whom
is under any compulsion to purchase or sell, respectively. for the ownership of the Property. The
Fair Market Sales Value of the Property shall be determirieri based on the assumption that, except
for purposes of Article XVII of the Lease and Section 13.2 of e Participation Agreement, the
Property is in the condition and state of repair required under Seeilon 10.1 of the Lease and the
Lessee is in compliance with the other requirements of the Operative Documents.

"Federal Funds Effective Rate" means, for any day, an interest rate per annum equal to
the weighted average of the rates on overnight Federal funds transactions with members of the
Federal Reserve System arranged by Federal funds brokers, as published tor-such day by the
Federal Reserve Bank of New York, or, if such rate is not so published for any/dsv which is a
Business Day, the average of quotations for such day on such transaction received by the Agent
from three Federal funds brokers of recognized standing sclected by it.

"Fee Letter" means that certain letter agreement dated as of the Closing Date between the
Lessee and the Agent.

"Final Extended Expiration Date" means the date which is two years following the First
Extended Expiration Date, in the event a second Renewal Term has been granted pursuant to
Section 12.1 of the Lease.

Appendix 1-13

FIN: 92726 v. 7




UNOFFICIAL COPY 30004313

"Final Extended Maturity Date" means the date which is two years following the First
Extended Maturity Date, in the event that the First Extended Maturity Date has been extended
for an additional two years pursuant to Section 3.6(b) of the Participation Agreement.

"First Extended Expiration Date" means the date which is three years following the Initial
Expiration Date, in the event the initial Renewal Term has been granted pursuant to Section 21.1

of the Lease.

"First Extended Maturity Date" means the date which is three years following the Initial
Maturity Date, in the event the Initial Maturity Date has been extended for an additional three
years pursuant to Section 3.6(b) of the Participation Agreement.

"Fixed Charge Coverage Ratio" means at any time the same is to be determined, the
quotient of (a) B.TDAR for the four most recently completed fiscal quarters of the Guarantor,
divided by (b) Fixed-Charges for the same such period.

"Fixed Charges" ‘nrans, with reference to the Lessee and the Guarantor on a consolidated
basis for any period, the sum of (without duplication) (i) the aggregate amounts of mandatory
current principal payments regiured to be made by the Lessee and the Guarantor and their
Subsidiaries during such period in respect of principal on all Indebtedness for Borrowed Money
(whether at maturity, as a result of mandatory sinking fund redemption, mandatory prepayment,
acceleration or otherwise), (ii) Interest Zxpense for the same such period, and (iii) lease rental
expense for the same such period.

"Fixtures” means all fixtures relating tw/the Improvements, including all components
thereof, located in or on the Improvements, togsther with all replacements, modifications,
alterations and additions thereto.

"Force Majeure Event" means with respect to the Property any event (the existence or
potentiality of which was not known and could not have been dissovered through the exercise of
due diligence by the Original Lessee prior to the Land Interest Acauisition Date) beyond the
control of the Original Construction Agent or the Construction Ager.: other than a Casualty or
Condemnation, including, but not limited to, strikes, lockouts, adverse toil conditions, acts of
God, adverse weather conditions, inability to obtamn labor or materials, goverament activities,
civil commotion and enemy action; but excluding any event, cause or condittuii fi2t results from
the Original Construction Agent's or the Construction Agent’s financial condition or failure to
pay or any event, cause or condition which could be remedied through the-exercise of
commercially reasonable efforts or the commercially reasonable expenditure of funds.

"Fully Indemnifiable Event" means the occurrence of any of the following cvents: (i) a
Lease Event of Default specified in Section 17.1(f) or (g) of the Lease or (ii) the Original Lessce
or the Lessee has committed fraud, misapplication of funds, illegal acts or willful misconduct in
respect of the Property, the Operative Documents, the Original Operative Documents or any
actions or transactions in connection therewith.

"Funding Date" means any Business Day on which Advances are funded pursuant to the
Participation Agreement or the Original Participation Agreement.
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"Funding Office” means the office of each Participant identified on Schedule II to the
Participation Agreement as its Funding Office. ,

"Funding Request" is defined in Section 3.4 of the Participation Agreement.

"GAAP" means United States generally accepted accounting principles (including
principles of consolidation), in effect from time to time.

"Governmental Action”" means all permits, authorizations, registrations, consents,
approvals, waivers, exceptions, variances, orders, judgments, written interpretations, decrees,
licenses, exemptions, publications, filings, notices to and declarations of or with, or required by,
any Governmental Authority, or required by any Applicable Law, and shall include, without
limitation, all ¢nvironmental and operating permits and licenses that are required for the full use,
occupancy, zoniag and operation of the Property.

"Governmentai Authority" means any nation or government, any state or other political
subdivision thereof and aay entity exercising executive, legislative, judicial, regulatory or
administrative functions o1 or pertaining to government.

"Ground Lease" means the Amended and Restated Ground Lease dated as of the
Effective Date between the Original-I.<ssce, as assignor, the Lessee, as assignee and as ground
sublessor, and the Original Lessor, as assignor, and the Lessor, as assignee and ground sublessee,
substantially in the form attached as Exhibx O to the Participation Agreement.

TP

"Ground Lease Event of Default” meansa "Sround Lease Event of Default” as defined in
Section 5.1 of the Ground Lease.

"Ground Lessee" means ABN AMRO CCC Privite Equity Investments, Inc. or any
successor or assignee thereof.

"Ground Lessor” means EDI.

"Ground Rent" means the rent payable by the Head Ground Lessee under the Head
Ground Lease or by the Lessor under the Ground Lease.

"Guarantee” means the Amended and Restated Guarantee dated as of the Zf’ective Date
executed by Original Guarantor, as assignor, and Guarantor, as assignee, in favor of tne Agent,
for the benefit of the Participants, in the form of Exhibit M to the Participation Agreemeat.

"Guarantee Event of Default" is defined in the Guarantee.

"Guarantor" means Crate and Barrel Holdings, Inc., a Delaware corporation.

"Hazardous Activity" means any activity, process, procedure or undertaking that directly
or indirectly (i) produces, generates or creates any Hazardous Substance; (ii) causes or results in
(or threatens to cause or result in) the Release of any Hazardous Substance into the environment
(including air, water vapor, surface water, groundwater, drinking water, land (including surface
or subsurface), plant, aquatic and animal life); (iii) involves the containment or storage of any
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Hazardous Substance; or (iv) would be regulated as hazardous waste treatment, storage or
disposal within the meaning of any Environmental Law.

"Hazardous Condition” means any condition that violates or threatens to violate, or that
results in or threatens noncompliance with, any Environmental Law.

"Hazardous Substance” means any of the following: (i) any petroleum or petroleum
product, explosives, radioactive materials, asbestos, formaldehyde, polychlorinated biphenyls,
lead and radon gas; (ii} any substance, material, product, derivative, compound or mixture,
mineral, chemical, waste, gas, medical waste or pollutant, in each case whether naturally
occurring, man-made or the by-product of any process, that s toxic, harmful or hazardous to the
environment or human health or safety; or (iii) any substance, material, product, derivative,
compound or :nixture, mineral, chemical, waste, gas, medical waste or pollutant that would
support the aster'ion of any claim under any Environmental Law, whether or not defined as
hazardous as sucit vider any Environmental Law.

"Head Ground Iiezse” means the ground lease, dated as of April 10, 2000, between the
Head Ground Lessor and the Ciiginal Head Ground Lessee.

"Head Ground Lease Eveat of Default” means an "Event of Default" under and as
defined in Section 17.2 of the Head Gionnd Lease.

"Head Ground Lessee” means EDY, as assignee of CB Northbrook Headquarters, I.L.C.,
a Delaware limited liability company.

"Head Ground Lessor" means Cole Taylor/Bank, as Trustee under a Trust Agreement
dated January 6, 2000 and known as Trust No. 99-8161.

"Impositions" means, except to the extent described i1 ihe following sentence, any and
all liabilities, losses, expenses, costs, charges and Liens of any kind whatsoever for fees, taxes,
levies, imposts, duties, charges, assessments or withholdings ("Tax=s") including (i) real and
personal property taxes, including personal property taxes on any prepzity covered by the Lease
that is classified by Governmental Authorities as personal property, and reai estate or ad valorem
taxes in the nature of property taxes; (ii) sales taxes, use taxes and other similar taxes (including
rent taxes and intangibles taxes); (iii) any excise taxes; (iv) real estate transfer <s=es, mortgage
taxes, conveyance taxes, stamp taxes and documentary recording taxes and fees; 1%} taxes that
are or are in the nature of franchise, income, value added, privilege and doing busiiiess taxes,
license and registration fees; (vi) assessments on the Property, including all assessments for
public improvements or benefits, whether or not such improvements are commenced or
completed within the Term; and (vii) any tax, Lien, assessment or charge asserted, imposed or
assessed by the PBGC or any governmental authority succeeding to or performing functions
similar to, the PBGC, and in each case ail interest, additions to tax and penalties thereon, which
at any time prior 1o, during or with respect to the Term or in respect of any period for which the
Lessee shall be obligated to pay Supplemental Rent, may be levied, assessed or imposed by any
Governmental Authority upon or with respect to (a) the Property or any part thercof or interest
therein; (b) the leasing, financing, refinancing, demolition, construction, substitution, subleasing,
assignment, control, condition, occupancy, servicing, maintenance, repair, ownership,
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possession, activity conducted on, delivery, insuring, use, operation, improvement, transfer of
title, return or other disposition of the Property or any part thereof or interest therein; (c) the
Participation Interests with respect to the Property or any part thereof or interest therein; (d) the
rentals, receipts or earnings arising from the Property or any part thereof or interest therein; (e)
the Operative Documents, or the Original Operative Documents, the performance thereof; or any
payment made or accrued pursuant thereto; (f) the income or other proceeds received with
respect to the Property or any part thereof or interest therein upon the sale or disposition thereof:
(g) any contract (including the Construction Agency Agreement) relating to the construction,
acquisition or delivery of the Improvements or any part thereof or interest therein; or (h)
otherwise in connection with the transactions contemplated by the Operative Documents or the
Original Operative Documents.

The terii: "Imposition” shall not mean or include:

(L Taxes and impositions (other than Taxes that are, or are in the nature of|
sales, use, transfer.or property taxes) that are imposed on an Indemnitee by the United
States federal govermment or any foreign government that are based on or measured by
the net income (including taxes based on capital gains and minimum taxes) of such
Person; provided, that this clause (i) shall not be interpreted to prevent a payment from
being made on an After Tax; Basis if such payment is otherwise required to be so made;

(i)  Taxes and impositicns (other than Taxes that are, or are in the nature of,
sales, use, transfer or property taxes) that are imposed by any state or local jurisdiction or
taxing authority within any state or lot:al jurisdiction and that are franchise taxes or are
based upon or measured by the net incom¢ or net receipts except that this clause (ii) shall
not apply to (and thus shall not exclude) any.sirch net incremental Taxes imposed on an
Indemnitee with respect to the transactions cont<miplated by the Operative Documents or
the Original Operative Documents by a state (or/any local taxing authority thereof or
therein) where the Property is located, possessed or uscd under the Lease by reason of the
transactions contemplated by the Operative Documeiits or the Original Operative
Documents being characterized by such state authority as sométhing other than a loan;
provided, that this clause (ii} shall not be interpreted to prevent u payment from being
made on an After Tax Basis if such payment is otherwise required to be so made
(anything to the contrary notwithstanding, nothing in the Operative. Ducuments or the
Original Operative Documents shall be construed to impose upon Lesse¢ nay liability for
Taxes imposed upon an Indemnitee to the extent imposed with respect to any activities of
such Indemnitee other than under the transactions contemplated by the Operative
Documents) or the Original Operative Documents;

(i)  any Tax or imposition to the extent, but only to such extent, it relates to
any act, event or omission that occurs after the termination of the Lease and redelivery or
sale of the Property in accordance with the terms of the Lease (but not any Tax or
imposition that relates to any period prior to such termination and redelivery);

(iv)  any Tax or imposition for so long as, but only for so long as, it is being
contested in accordance with the provisions of Section 13.5 of the Participation
Agreement; or
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(v)  any Taxes which are imposed on an Indemnitee as a result of the gross
negligence or wilful misconduct of such Indemnitee itself, but not Taxes imposed as a
result of ordinary negligence of such Indemnitee.

Any Tax excluded from the defined term "Imposition" in any one of the foregoing clauses (i)
through (v) shall not be construed as constituting an Imposition by any provision of any other of
the aforementioned clauses.

"Improvements" means all buildings, structures, Fixtures, Equipment, if any, and other
improvements of every kind existing on the Land Interest Acquisition Date and at any time and
from time to time and either constructed pursuant to the Construction Agency Agreement or the
Original Ceustruction Agency Agreement or those purchased with amounts advanced by the
Participants pyrsuant to the Participation Agreement or the Original Participation Agreement (or
those becominy the property of the Lessor or the Original Lessor pursuant to Article X1 of the
Lease or of the’O:iginal Lease) on or under the Land Interest, together with any and all
appurtenances to such tuildings, structures, or improvements, including sidewalks, utility pipes,
conduits and lines, parkiig areas and roadways, and including all Modifications and other
additions to or changes in the fimprovements at any time.

"Indebtedness for Borrowsd i4oney" means for either the Lessee or either Guarantor
(without duplication) (i) all indebtcducss created, assumed or incurred in any manner by such
Person representing money borrowed (ircluding by the issuance of debt securities), (ii) all
indebtedness for the deferred purchase price of property or services (other than trade accounts
payable arising in the ordinary course of business which are not more than one hundred eighty
(180) days past due), (iii) all indebtedness secured by any Lien upon property of such Person,
whether or not such Person has assumed or become ligkle for the payment of such indebtedness,
(iv) all Capitalized Lease Obligations of such Person ard {v) all obligations of such Person on or
with respect to letters of credit, banker’s acceptances and sther extensions of credit whether or
not representing obligations for borrowed money.

"Indemnification Sections" is defined in Section 13.13 of the Participation Agreement.

"Indemnified Party” is defined in Section 13.14(a) of the Participation Agreement.

"Indemnitee” means the Original Lessor, the Lessor, the Agent, the Pari‘cipants, their
respective Affiliates and their respective successors, assigns, directors, shareholdsis, partners,
officers, employees and agents.

"Initial Expiration Date" means the fifth anniversary of the Closing Date.

"Initial Maturity Date"” means the fifth anniversary of the Closing Date.

"Insurance Requirements” means all terms and conditions of any insurance policy
required by the Lease to be maintained by the Lessee, and all requirements of the issuer of any
such policy.
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"Interest Expensc” means, with reference to any period, the amount (if any) by which (x)
the sum of all interest charges (including imputed interest charges with respect to Capitalized
Lease Obligations and all amortization of debt discount and expense) of the Lessee and the
Guarantors and their Subsidiaries for such period determined on a combined basis in accordance
with GAAP exceeds () interest income of the Lessee, the Guarantors and their Subsidiaries for
such period determined on a consolidated basis in accordance with GAAP.

"Interest Payment Advance" means any Advance made to fund the payment of interest or
yield accruing on Advances prior to the Completion Date.

"Interest Period" means, with respect to any Advance based upon the Eurodollar Rate:

(2) initially, the period commencing on the funding with respect to such Advance
and ending one, three or six months thereafier, as selected by the Lessee in its Funding
Request givet with respect thereto; and

(b) therealter, each period commencing on the last day of the next preceding
Interest Period applicable to such Advance and ending one, three or six months
thereafter, as selected by fiie Lessee by irrevocable notice to the Lessor and the Agent not
less than three Business Days prior to the last day of the then current Interest Period with
respect thereto;

provided that, the foregoing provisiuns relating to Interest Periods are subject to the
following:

(1) if any Interest Period would ¢inerwise end on a day that is not a Business
Day, such Interest Period shall be extended to/ths next succeeding Business Day unless
the result of such extension would be to carry such Tnterest Period into another calendar
month in which event such Interest Period shall erd en the immediately preceding
Business Day,

(i)  any Interest Period that would otherwise exteni-beyond the Expiration
Date shall end on the Expiration Date;

(1)  any Interest Period that begins on the last Business Dav'of a calendar
month {or on a day for which there is no numerically corresponding dayir the calendar
month at the end of such Interest Period) shall end on the last Business Day of < calendar
month;

(iv)  the Lessee shall select Interest Periods so as not to require a payment or
prepayment of any Advance during an Interest Period for such Advance; and

(v)  if the Lessee shall fail to specify the length of any Interest Period for any
Advance (including an Interest Payment Advance or any amount capitalized under the
terms of the Participation Agreement), such Advance shall have an Interest Period of one
month until such time as the Lessee shall specify an Interest Period therefor.
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"Investment Company Act" means the Investment Company Act of 1940, as amended,
together with the rules and regulations promulgated thereunder.

"LNLC" is defined in the preamble to the Participation Agreement.

"Land Interest" means leasehold title to the parcel of real property described on Schedule
1 of the Lease Supplement and all Appurtenant Rights attached thereto.

"Land Interest Acquisition Date" is January 25, 2001.

"Late Payment Rate" means (a) for each day (other than as set forth in clause (b) of this
definition) the Federal Funds Effective Rate or (b) for the purpose of computing interest on past
due paymeants-ior each day following the fifth day after such payments first became due, a rate of
two percent (2%) per annum in excess of the Alternate Base Rate then in effect; provided, the
Late Payment Rat¢ shall not, notwithstanding anything to the contrary herein contained, exceed
the maximum rate of inierest permitted by applicable law.

"Lease” means the Amended and Restated Master Lease, dated as of the Effective Date,
between the Original Lessor, a=/assignor, and the Lessor, as assignee and Lessor and the Original
Lessee, as assignor, and the Lessee; as, assignee and Lessee, together with the Lease Supplement
and all Equipment Schedules therets; ifany.

"Lease Balance" means, as of an-date of determination, an amount equal to the
aggregate sum of the outstanding amount of «he, Advances (including all amounts capitalized
under the terms of the Participation Agreemeiit vi the Original Participation Agreement), all
accrued and unpaid Basic Rent and all Supplemental Rent (minus Prepaid Rent) owing by the
Lessee under the Operative Documents.

"Lease Commencement Date" means October 19, 2001

"Lease Default” means any event or condition which, with{th2 lapse of time or the giving
of notice, or both, would constitute a Lease Event of Default.

"Lease Event of Default” is defined in Section 17.1 of the Lease.

"Lease Supplement” means the Amended and Restated Lease Supplement substantially in
the form of Exhibit A to the Lease together with all attachments and schedules thereto, as such
Amended and Restated Lease Supplement may be supplemented, amended or moaified from
time to time.

"Lessee” means Euromarket Designs, Inc., an Illinois corporation, as lessee under the
Lease, and its successors and assigns expressly permitted under the Operative Documents. From
and after the Effective Date, references in the Operative Documents to the Lessee shall be
deemed to include references to the Original Lessee where the context so requires and the

Original Lessee 1s not specifically referred to.

"Lessee Properties" is defined in Section 8.3(k)(i) of the Participation Agreement.
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"Lessor” means ABN AMRO CCC Private Equity Investments, Inc., a Delaware
corporation, as lessor under the Lease pursuant to an assignment from Lease Plan North
America, Inc., as the Original Lessor under the Original Lease. From and after the Effective
Date, any reference to Lessor shall mean ABN AMRO CCC Private Equity Investments, Inc., as
such assignment is more particularly describe in Section 1.3 of the Participation Agreement,

"Lessor Financing Statements" means UCC financing statements appropriately completed ‘
and executed for filing in the applicable jurisdiction in order to protect the Lessor’s interest
under the Lease to the extent the Lease is a security agreement.

"Lessor Lien" means any Lien, true lease or sublease or disposition of title arising as a
result of (a)any claim against the Lessor not resulting from the transactions contemplated by the
Operative Documents or the Original Operative Documents, (b) any act or omission of the
Lessor or the Criginal Lessor which is not required by the Operative Documents or the Original
Operative Docuriencs-or is in violation of any of the terms of the Operative Documents or the
Original Operative Dozuments, (c) any claim against the Lessor or the Original Lessor with
respect to Taxes or Transaction Expenses against which Lessee is not required to indemnify the
Lessor or the Original Lessor; pursuant to Sections 9 or 13.5 of the Participation Agreement or
the Original Participation Agreement or (d) any claim against the Lessor or the Original Lessor
arising out of any transfer by the ILessor of all or any portion of the interest of the Lessor in the
Property or the Operative Documenis_other than the transfer of title to or possession of the
Property by the Lessor pursuant to and in accordance with the Lease or the Participation
Agreement or pursuant to the exercise of the remadies set forth in Article XVII of the Lease.

"Lessor Losses" is defined in Section 13.13 «f the Participation Agreement.
"Lessor Party” means the Lessor, the Original Lesscr, the Agent and the Participants.

"Lien" means any mortgage, deed of trust, pledge, security interest, encumbrance, lien,
easement, servitude or charge of any kind, including, without limitation, any irrevocable license,
conditional sale or other title retention agreement, any lease in the wature thereof, or any other
right of or arrangement with any creditor to have its claim satisfied out of any specified property
or asset with the proceeds therefrom prior to the satisfaction of the claims.cf the general creditors
of the owner thereof, whether or not filed or recorded, or the filing of, or agr¢emsnt to execute as
"debtor", any financing or continuation statement under the Uniform Commersial’Code of any
jurisdiction or any foreign or federal, state or local lien imposed pursuant to any Eriv ronmental
Law.

"Losses" 1s defined in Section 13.14(b) of the Participation Agreement.

"Marketing Period" means the period commencing on the date one hundred eighty (180)
days prior to the Expiration Date and ending on the Expiration Date.

"Matenal”, "Materially”, and "Material Adverse Effect” mean, with respect to any event,
condition, occurrence or other circumstance, that (i} as a result thereof or in connection
therewith, the Lessee or Guarantor knows or should have known that the Lessee and the
Guarantor will fail (or if the Lessee and the Guarantor do fail) to satisfy any of the financial
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covenants set forth in Section 10.1 of the Participation Agreement or (ii) such event, condition,
occurrence or other circumstance impairs (A) the ability of the Lessee or the Guarantor to
perform, in any material respect, their obligations under any of the Operative Documents, (B) the
value or condition of the Property or the Lessor’s interests therein or title thereto or (C) the
ability of the Lessor, the Original Lessor, the Agent or any Participant to enforce any of its rights
or remedies under any Operative Document.

"Material Environmental Amount" means an amount payable by the Lessee or the
Guarantor and/or its Subsidiaries in excess of 20% of the original Property Cost for remedial
costs, non-routine compliance costs, compensatory damages, punitive damages, fines, penalties
or any combination thereof.

"Materiais of Environmental Concern" means any gasoline or petroleum (including crude
oil or any fraction thereof) or petroleum products or any hazardous or toxic substances, materials
or wastes, defined oi regulated as such in or under any Environmental Law, including, without
limitation, asbestos, polychlorinated biphenyls and urea-formaldehyde insulation.

"Maturity Date” imeans; as of any date of determination, the later of the Initial Maturity
Date or, if one or more extersions of the Initial Maturity Date have been granted pursuant to
Section 3.6(b) of the Participation Apreement, the First Extended Maturity Date or the Final
Extended Maturity Date, as the case miay be.

"Mechanic's Liens" is defined in Scction 6.1(g) of the Participation Agreement.

"Modifications" is defined in Section 11.1{a) of the Lease.

"Mortgage" means, with respect to the Propeity, an Amended and Restated Leasehold
Construction Mortgage, Security Agreement and Financipg Statement substantially in the form
attached as Exhibit N to the Participation Agreement, made by the Original Lessor, as assignor,
and the Lessor, as assignee and mortgagor in favor of the Agent-for the benefit of the Participants
and satisfactory in form and substance to the Agent and the Reauired Participants in order to
create a first priority mortgage lien on the Lessor’s leasehold interest it the Land Interest and fee
interest in the Improvements and a first priority security interest in and licn on the Equipment, if
any.

"Mortgage Documents" is defined in Section 6.1 of the Participation Agresrient.

"Mortgage Taxes" is defined in Section 6.1 of the Participation Agreement.

"Mortgaged Property" is defined in Section 7.1 of the Lease.

"Multiemplover Plan” means at any time an employee pension benefit plan within the
meaning of Section 4001(a)(3) of ERISA to which any member of the ERISA Group is then
making or accruing an obligation to make contributions or has within the preceding five plan
years made contributions, including for these purposes any Person which ceased to be a member
of the ERISA Group during such five year period.

"Net Cure Proceeds” is defined in Section 11.8 of the Participation Agreement.
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"Net Income" means, with reference to any period, the net income (or net loss) of the
Lessee, the Guarantor and their Subsidiaries for such period as computed on a consolidated basis
in accordance with GAAP, and, without limiting the foregoing, after deduction from gross
income of all expenses and reserves, including reserves for all taxes on or measured by income,
but excluding any extraordinary profits and also excluding any taxes on such profits.

"Net Proceeds” means all amounts paid in connection with any Casualty or
Condemnation, and all interest eamed thereon, less the expense of claiming and collecting such
amounts, including all costs and expenses in connection therewith for which the Agent or the
Lessor 1s entitled to be reimbursed pursuant to the Lease.

"Net.Sales Proceeds” means the Gross Proceeds actually received by the Lessor upon any
sale by the Leszor of any part of the Property pursuant to Articles XVII or XXII of the Lease,
including, withou! limitation, (i) any such payments made to the Lessor by the Lessee or any
purchaser, (ii) ary Sportfall Amount paid to the Lessor by the Lessee, and (iif) any interest paid
by the Lessee to the Leszor on past due amounts under the Lease; but excluding any payments
applied by the Lessor to‘puv, or received by the Lessor as reimbursement for, bona fide costs of
the sale and further excluding any excess net sales proceeds received from a purchaser that the
Lessor is required to pay over'to the Lessee. In the event that for any reason whatsoever,
including a default by the Lessee, the Lessor does not sell the Property pursuant to the Lease on
the Designated Payment Date, "NetSules Proceeds" shall nonetheless include any Shortfall
Amount actually received by the Lessor. ~Further, if the Lessor does not sell the Property
pursuant to the Lease, then "Net Sales Proceeds” shall also include the excess, if any, of:

(A) all rents and all sales, cendemnation and insurance proceeds actually
received by the Lessor from any sale or lease after the Designated Payment Date of any
interest in, or because of any subsequent taking et a2mage to, the Property; over

(B)  the sum of (i) all costs of collecting the ‘ents and proceeds described in the
preceding clause (A) plus (ii) all ad valorem taxes, insuranc<premiums and other costs of
every kind incurred by the Lessor with respect to tie” pwnership, operation or
maintenance of the Property.

However, for purposes of computing any excess described in the preceding sentence, costs
described in clause (B) shall not include the Lessor’s general overhead costs or any costs for
which the Participants have already paid the Lessor their Commitment Percentagys ‘thereof as
required by Section 11.6 of the Participation Agreement.

"Non-Consenting Participant” means any Participant which has denied, or is deemed to
have denied, an Extension Request pursuant to Section 3.6 of the Participation Agreement,

"Operative Documents" means the following:

(@)  the Participation Agreement;

(b)  the Lease and Lease Supplement;
(c)  the Guarantee;

(d)  the Ground Lease;
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()  the Construction Agency Agreement;

()  the Assignment of Lease;

(g)  the Consent to Assignment;

(h)  the Equipment Schedules;

(1) the Mortgage;

(G)  the Construction Agency Agreement Assignment;

(k)  the Consent to Construction Agency Agreement Assignment;

D the Assignment of Construction Documents;

(m)  the Subordination Agreement;

(n)  the Head Ground Lease;

(0)  the assignment and assumption of Head Ground Lease; and

(p)  the UCC Financing Statements providing that prior to (or when
used with respect to periods prior to) the Effective Date, (i) the
term "Operative Documents” shall be deemed to refer to the
Original Operative Documents and (ii) each reference in the
Opcrative Documents to a particular Operative Document shall be
deeed to be a reference to the corresponding Original Operative
Docuniert

"Original Agent Financing Statements” means UCC financing statements appropriately
completed and executed for filing in-tre applicable jurisdiction in order to perfect a security
interest in favor of the Agent for the ratab!s henefit of the Participants in the Equipment, if any,
located on the Property or in any Improvements un the Property

"Original Assignment of Lease™ means the-O:iginal Assignment of Lease, dated as of the
Land Interest Acquisition Date, recorded with the Ceok County Recorder on January 25, 2001 at
Number 0010067971, from the Lessor to the Agent for the benefit of the Participants, and
consented to by the Original Lessee pursuant to that ceriain Original Lessee’s Consent, dated as
of the Land Interest Acquisition Date (the "Qriginal Consert to Assignment") by the Original
Lessee, as obligor, in favor of the Agent for the benefit of the Faricipants, in each case in the
respective forms set forth in Exhibit J to the Original Participation Agr-ement.

"Original Assignment of Construction Documents” means~ ths- Assignment of
Construction Documents, dated as of the Closing Date, in the form attached as Fzhibit A to the
Original Construction Agency Agreement.

"Original Consent to Construction Agency Agreement Assignment” means the Consent
dated as of the Closing Date by the Original Lessee to the Original Construction Agency

Agreement Assignment in the form attached to the Original Construction Agency Agreement
Assignment.

"Original Construction Agency Agreement” means the Construction Agency Agreement,
dated as of the Closing Date, between the Original Lessor and the Onginal Construction Agent,
in the form of Exhibit K to the Original Participation Agreement.

"Original Construction Agency Agreement Assignment” means the Assignment of
Construction Agency Agreement, dated as of the Closing Date, from the Onginal Lessor to the
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Agent, for the benefit of the Participants, in the form of Exhibit L to the Original Participation
Agreement.

"Original Construction Agent" means Crate & Barrel Holdings, Inc., as construction
agent under the Original Construction Agency Agreement.

"Original Executed Counterpart" is defined in Section 31.8 of the Lease.

"Original Ground Lease" means the Original Ground Lease dated as of the Land Interest
Acquisition Date between the Original Lessee, as original ground sublessor, and the Lessor, as
ground sublessee.

"Ongiiiz] Ground Lessee” means Lease Plan North America, Inc.

"Original Greund Lessor” means Crate & Barrel Holdings, Inc.

"Original Guardntée" means the Guarantee dated as of the Closing Date executed by each
of EDI and EDI 11 in favo: of the Agent, for the benefit of the Participants, in the form of Exhibit

M to the Original Participation /sgreement.

"Original Guarantor" means ED.

"Original Head Ground Lessee" nicans Crate & Barrel Holdings, Inc., a Delaware
corporation, as the original assignee of CB Nortishrook Headquarters, L.L.C., a Delaware limited
liability company.

"Original Lease” means the Master Lease, ated as of the Closing Date, between the
Lessor and the Original Lessee, together with the Origizi Lease Supplement and all Equipment

Schedules thereto, if any.

"Original Lease Supplement” means the Memorandum ofLease and Lease Supplement
No. 1 dated as of January 25, 2001 and recorded with the Cook Cowiity'Recorder on January 25,

2001 at Number 0010067969.

"Original Lessee" means Crate & Barrel Holdings, Inc., a Delawarc coporation, as the
Lessee under the Original Lease, and its successors and assigns expressly perintited under the
Original Operative Documents.

"Original Lessor" means Lease Plan North America, Inc., as the lessor under the Original

Lease.

"Original Lessor Financing Statements” means UCC financing statements appropriately
completed and executed for filing in the applicable jurisdiction in order to protect the Original
Lessor’s interest under the Lease to the extent the Original Lease is a security agreement.

"Original Mortgage" means, with respect to the Property, a Leasehold Construction
Mortgage, Security Agreement and Financing Statement dated January 25, 2001 made by the
Lessor in favor of the Agent for the benefit of the Participants recorded with the Cook County
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Recorder on January 25, 2001 at Number 0010067970, creating a valid first priority mortgage
lien on the Lessor’s leasehold interest in the Land Interest and fee interest in the Improvements
and a first priority security interest in and lien on the Equipment, if any.

30004913

"Original Operative Documents" means the following:

(a)  the Original Participation Agrecment;

(b)  the Original Lease and Original Lease Supplement;

(¢)  the Original Guarantee;

(d)  the Original Ground Lease;

(e)  the Original Construction Agency Agreement;

(H the Original Assignment of Lease;

(2)  the Original Consent to Assignment,

by~ the Equipment Schedules;

(i) the Orniginal Mortgage,

() tlic. Original Construction Agency Agreement Assignment;
(k)  theOriginal Consent to Construction Agency Agreement Assignment;
Q)] the Original Assignment of Construction Documents;

(m)  the Origiial Subordination Agreement; and

(n)  the Head Giound Lease;

(0)  the Original UCC Financing Statements.

"Oripinal Parent” means CRBA, Grabh,-2 German corporation and the parent corporation
of the Guarantor.

"Original Participants” means the Participants under the Original Participation
Agreement.

"Original Participation Agreement" means the Origing{ Participation Agreement, dated as
of the Closing Date, among the Original Lessee, the Original Guarantors, the Original Lessor, the
Participants thereunder and the Agent.

"Original Subordination Agreement" means the Subordination Agrcement dated as of the
Closing Date among the Original Parent, the Original Lessee, the Lessor and the Agent
subordinating the obligations of the Original Lessee under the Parent Loan 10 tiacwbligations of
the Original Lessee and the Original Guarantors under the Original Operative Docyuients.

"Original UCC Financing Statements” means collectively the Original Agent Financing
Statements and the Original Lessor Financing Statements.

"Qutside Completion Date" means the twenty-seventh (27™) monthly anniversary of the
Closing Date.

"Overdue Rate" means, with respect to the Advances, fees or any other payment due
under the Operative Documents, the interest rate then applicable to the Advances plus 2% per
annum.
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"Parent” means Otto Versand, Gmbh, a German corporation and the parent corporation of
the Lessee.

"Parent Loan" means the intercompany loan in the aggregate principal amount of
$269,000,000 owed by the Guarantor to the Parent.

"Parent Note" means, collectively, each as in effect on the Effective Date or the later
date of execution thereof (i} that certain promissory note dated as of April 8, 1998 executed by
the Guarantor in favor of CRBA Beteiligungesgesellschaft mbH ("CRBA BVG"), as assigned to
OTTO FINANCE LUXEMBOURG A.G. ("Otto Finance"), pursuant to the certain Assignment,
Acceptance and Assumption Agreement ("Assignment Agreement"), dated as of November 1,
2001 among CRBA BVG, Otto Finance and Otto Versand (GmbH & Co.)("OV"), (ii) that
certain promissory note dated as of April 2, 2001 executed by the Guarantor in favor of OV, as
assigned to Ott)y "inance pursuant to the Assignment Agreement, (ii1) that certain promissory
note dated as of Apnl-2, 2002 executed by the Guarantor in favor of Otto Finance, and (iv) the
promissory notes expected.to be executed by the Guarantor in favor of Otto Finance on April 2,
2003 and April 2, 2004. ‘Parsuant to the Assignment Agreement, CRBA BVG and OV assigned
all of their respective rights,-iitles and interests in the Parent Notes, including all subsidiary
rights, to Otto Finance.

"Participant’s Letter" is defined 1 Section 12.1(b) of the Participation Agreement.

"Participation Agreement" means it.e Amended and Restated Participation Agreement,
dated as of the Effective Date, among the Lessee, the Guarantor, the Lessor, the Participants and
the Agent.

"Participation Interest” means, as to cach ‘[ranche A Participant and Tranche B
Participant, a participation interest or, as to each Tranche € Participant, an equity interest, in the
Advances and the Lease and the right to reccive that percentage of the following payments
actually received by the Lessor (or, while the Original Participaiion-Agreement was in effect, the
Original Lessor) from or on behalf of the Lessee (or, while the Original Participation was in
effect, the Original Lessee) as is set forth on Schedule I to the Participaioi Agreement under the
column heading "Pre-Completion Commitments” in the case of any'determination of such
percentage prior to the Substantial Completion Date, and under the column) heading "Post-
Completion Commitments” in the case of any determination of such percentage :om and after
the Substantial Completion Date, subject in any case to the provisions of Sections 3.10:- 3.20 and
Section 11 of the Participation Agreement: (i) Basic Rent, (i1) Supplemental Rent, {vi) Asset
Termination Value, (iv) Purchase Option Price, (v) Net Sales Proceeds, (vi) Residual Value
Guarantee Amount, (vii) the Shortfall Amount, (viii) Lease Balance, and (ix) other payments in
respect of indemnities or pursuant to the Guarantee or the exercise of remedies under the
Operative Documents, excluding, however, (x) any Excepted Payments and (y) as to a particular
Participant, any payments on account of any Advances (including any amounts capitalized under
the terms of the Participation Agreement) and interest thereon for which the Lessor has not
received payment from such Participant of such Participant’s Commitment Percentage thereof.

"Participants” means LNLC, the Lessor, and each Person executing the Participation
Agreement or a Participant’s Letter as a Participant and purchasing or maintaining a
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Participation Interest in the transactions contemplated by the Participation Agreement and the
other Operative Documents.

"Participant Balance" means for each Participant the sum of its Tranche A Participant
Balance, its Tranche B Participant Balance and its Tranche C Participant Balance.

"Payment Date" means (a) any Scheduled Payment Date and (b) any date on which
interest is payable pursuant to Section 3.7(b) of the Participation Agreement in connection with
any prepayment of the Advances.

"PBGC" means the Pension Benefit Guaranty Corporation or any entity succeeding to ‘
any or all ofiis functions under ERISA.

"Permitco Exceptions” means (i) Liens of the types described in clauses (i), (ii), (iii), (v)
and (viii) of the definition of Permitted Liens; and (i) all non-monetary encumbrances,
exceptions, restricticns. 2asements, rights of way, servitudes, encroachments and irregularities in
title, other than any suck matters or conditions which, in the reasonable assessment of the Agent,
materially impair the value of the Property or the use of the Property for its intended purpose.

"Permitted Liens" means:

(i) the respective i7ghts. and interests of the parties to the Operative
Documents as provided in the Operative Documents;

(i)  the rights of any sublesceeunder a sublease expressly permitted by the
terms of the Lease;

(tii)  Liens for Taxes that either are zi0. yet due or are being contested in
accordance with the provisions of Section 13.1 of ine Lsase;

(iv)  Liens arising by operation of law, materiziren’s, mechanics’, workers’,
repairmen’s, employees’, carriers’, warehousemen’s and otiter like Liens in connection
with any Modifications or arising in the ordinary course of business for amounts that
either are not more than 60 days past due or are being diligently coptcsted in good faith
by appropriate proceedings, so long as such proceedings satisfy the.corditions for the
continuation of proceedings to contest Taxes set forth in Section 13.1 of the Lease;

(v)  Liens of any of the types referred to in clause (iv) above that have been
bonded for not less than the full amount in dispute (or as to which other security
arrangements  satisfactory to the Lessor have been made), which bonding (or
arrangements) shall comply with applicable Requirements of Law, and has effectively
stayed any execution or enforcement of such Liens, including the mechanics liens
identified on Schedule B to the date-down endorsement to the title insurance policies
being delivered on the Effective Date pursuant to Section 6.1(g) of the Participation
Agreement, but only until the earher of (1) the letter of credit required by Section 6.1(g) is
no longer in effect or (i) the Lessee has delivered a further date-down endorsement
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required by Section 10.1(c) of the Participation Agreement showing the removal of such
Liens;

(vi)  Liens arising out of judgments or awards with respect to which appeals or
other proceedings for review are being prosecuted in good faith and for the payment of
which adequate reserves have been provided as required by GAAP or other appropriate
provisions have been made, so long as such proceedings have the effect of staying the
execution of such judgments or awards and satisfy the conditions for the continuation of
proceedings to contest set forth in Section 13.1 of the Lease;

(vi)) easements, rights-of-way, restrictions and other similar encumbrances
incuried in the ordinary course of business which, in the aggregate, are not substantial in
amount-and which do not in any case materially detract from the value of the property
subject (hereto or materially interfere with the ordinary conduct of the business of either
the Lesse< oz 2ny Subsidiary;

(vii) easeinents, rights of way and other encumbrances on title to real property
pursuant to Section 12.2 of the Lease, including, with respect to the Property, those
casements, rights of w2y and other encumbrances specifically disclosed in the title
insurance policies delivered to, and approved by, the Lessor and the Agent on the Land
Interest Acquisition Date;

(ix)  a Lien consisting of a deposit or pledge made, in the ordinary course of
business, in connection with, or to 'secure payment of, obligations under worker’s
compensation, unemployment insurance o: similar legislation; and

(x)  other Liens expressly permitted kv the agreements, documents or other
instruments governing Indebtedness for Borrowed Money of the Lessee or the Guarantor,
so long as no such Liens attach to the Property.

"Person” means any individual, corporation, partnership, ioint venture, association,
joint-stock company, trust, unincorporated organization, Governmenii Authority or any other
entity.

"Plan" means at any time an employee pension benefit plan (other thai » #ultiemployer
Plan) which is covered by Title IV of ERISA or subject to the minimum funding standards under
Section 412 of the Code and either (i) is maintained, or contributed to, by any memaer of the
ERISA Group for employees of any member of the ERISA Group or (ii) has at any time within
the preceding five years been maintained, or contributed to, by any Person which was at such
time a member of the ERISA Group for employees of any Person which was at such time a
member of the ERISA Group.

"Plans and Specifications” means, with respect to the Property, the plans and
specifications for the Improvements to be constructed on the Property.

"Post-Substantial Completion Advance" is defined in Section 3.4(b) of the Participation
Agreement.
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"Prepaid Rent" means the sum of the aggregate amount of (a) Property Improvements
Costs and Transaction Expenses, if any, caused by a Cost Overrun Event and paid by the
Original Construction Agent prior to the Substantial Completion Date pursuant to (and subject to
the limitations set forth in) Section 3.4(e) of the Construction Agency Agreement, and (b)
indemnification payments made by the Original Lessee or the Lessee prior to the Substantial
Completion Date under Section 9.1 of the Participation Agreement, Section 9.3 of the
Participation Agreement, Section 13.1 of the Participation Agreement, Section 13.10 of the
Participation Agreement, Article XV of the Lease, Article XVI of the Lease, Section 18.1 of the
Lease, Section 23.1 of the Lease or Section 24.1 of the Lease, or the corresponding sections of
the corresponding Original Operative Documents, other than any such payments made as a result
of or in connection with a Fully Indemnifiable Event or any Environmental Obligations.

"Procesés” is defined in Section 22.1(k) of the Lease.

"Project Cocis” means "project costs” within the meaning of such term under GAAP in
effect on the date of the Participation Agreement,

"Property" means (i) the Land Interest (including the Lessor's rights under the Ground
Lease) and (ii) all of the Improviments, Equipment (if any) and Fixtures at any time located on
or under such Land Interest other tnan Equipment and Fixtures not financed by an Advance and
not becoming property of the Lessor or the Original Lessor under Article X1I of the Lease or the
Original Lease.

"Property Balance” means, with resbect to the Property, an amount equal to the
outstanding amount of the Advances (including al) amounts capitalized under the terms of the
Participation Agreement or the Original Participation Agreement), all accrued and unpaid
interest thereon and all other amounts owing by the Lesséeunder the Operative Documents.

"Property Cost" means with respect to the Property, the aggregate amount of the Property
Improvements Costs.

"Property Improvements Costs" means, with respect to the Properiy, the amount funded
to or on behalf of the Construction Agent, the Original Construction Agant, the Original Lessee
or the Lessee by the Lessor or the Original Lessor under the Participation. Aireement or the
Original Participation Agreement and the Construction Agency Agreement or the Original
Construction Agency Agreement to construct any Improvements, Fixtures or Medifications, to
purchase Equipment, if any, to be used on the Property in accordance with the Pjans and
Specifications therefor and the Operative Documents or the Original Operative Documents and
to pay Transaction Expenses during the Construction Period that are to be capitalized under
Section 9.1 of the Participation Agreement or the Original Participation Agreement, as set forth
in the Acquisition Request and Funding Requests therefor (including interest and yield on the
Advances during the Construction Period applied to such cost and funded by an Interest Payment
Advance and amounts funded by one or more Lessor Parties and capitalized under Section 3.7(e)
of, the Participation Agreement or the Original Participation Agreement).

"Purchase Notice" is defined in Section 20.1 of the Lease.
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"Purchase Option" is defined in Section 20.1 of the Lease.

"Purchase Option Price"” is defined in Section 20.1 of the Lease.

"Release” means any release, pumping, pouring, emptying, injecting, escaping, leaching,
dumping, seepage, spill, leak, flow, discharge, disposal or emission of a Hazardous Substance.

"Remarketing Option" 1s defined in Section 22.1 of the Lease.

"Renewal Effective Date" is defined in Section 21.1(a) of the Lease.

"Renewal Option” is defined in Section 21.1(a) of the Lease.

"Renewzi Request” 1s defined in Section 21.1(a) of the Lease.

"Renewal Response Date” is defined in Section 21.1(a) of the Lease.

"Renewal Term" rcans a renewal term of three years immediately following the Initial
Expiration Date, or two years tollowing the First Extended Expiration Date, as the case may be,
with respect to which Lessee lias exercised a Renewal Option pursuant to Section 21.1 of the
Lease.

"Rent" means, collectively, the B2sic Rent and the Supplemental Rent, in each case
payable under the Lease.

"Replacement Participant” is defined in Section 3.7(c) of the Participation Agreement.

"Reguesting Party" is defined in Section 26.1 of ip: Lease.

"Required Modification" is defined in Section 11.1(a) of tie Lease.

"Required Participants” means, at any time, Participants the Commitment Percentages of
which aggregate at least 66 2/3%.

"Requirement of Law" means all Federal, foreign, state, county, raunicipal and other
governmental statutes, laws, rules, orders, regulations, ordinances, judgmieris,~decrees and
injunctions affecting the Property, the Improvements or the demolition, construziion, use or
alteration thereof, whether now or hereafter enacted and in force, including any tiia: require
repairs, modifications or alterations in or to the Property or in any way limit the use and
enjoyment thereof (including all building, zoning and fire codes and the Americans with
Disabilities Act of 1990, 42 U.S.C. § 1201 et. seq. and any other similar Federal, foreign, state or
local laws or ordinances and the regulations promulgated thereunder) and any that may relate to
environmental requirements (including all Environmental Laws), and all permits, certificates of
occupancy, licenses, authorizations and regulations relating thereto, and all covenants,
agreements, restrictions and encumbrances contained in any instruments which are either of
record or known to the Lessee or the Original Lessee affecting the Property, the Appurtenant
Rights and any easements, licenses or other agreements entered into pursuant to Section 12.2 of
the Lease.
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"Residual Value Guarantee Amount” means, as of any date of determination, (A) prior to
the Substantial Completion Date, an amount equal to the remainder of (1) the total Tranche A
Proportionate Share of the total Project Costs of the Improvements minus (2) the Accreted Value
or Discount Value of any Prepaid Rent paid by the Original Lessee; and (B) after the Substantial
Completion Date, an amount equal to the aggregate Tranche A Proportionate Share of the Lease
Balance provided, however, that if (i) a Cost Overrun Event has occurred and the Original
Lessec has paid Prepaid Rent, or (ii) any amount has been capitalized pursuant to clause (ii) of
Section 3.7(¢) of the Participation Agreement, then the Residual Value Guarantee Amount shall
be recomputed such that (a) the Original Lessee is not deemed under GAAP to be the owner of
the Property prior to Substantial Completion, and (b) from the Lessee’s perspective the Lease
qualifies as an operating lease in accordance with GAAP in effect on the date of the Participation
Agreement

"Respoiise Actions” means remove, removal, remedy, and remedial action as those terms
are defined in CERLZLA, 42 U.S.C. § 9601.

"Responsible Officer" means, with respect to the Lessee or the Guarantor, the chief
execulive officer, the presideat, any executive vice president, the chief financial officer, the
treasurer and the manager of tcasury services of such Person, provided that the manager of
treasury services of the Lessee sliall 'be a Responsible Officer solely for purposes of signing
Funding Requests for the Lessee.

"Responsible Officer’s Certificate’ means a certificate signed by any Responsible
Officer, which certificate shall certify as true ind correct the subject matter being certified to in
such certificate,

"Scheduled Payment Date" means (a) with respect’io interest (or yield) on any Advance,
the last day of each Interest Period of three months or I4ss duration and, with respect to any
Advance with an Interest Period of six months, the third monthly anniversary of the
commencement of such Interest Period and the last day of such Yntsrest Period, and (b) as to the
principal amount of the Advances, each date, if any, indicated on.5chedule 1 to the Lease as
being a payment date with respect to such portion of the Property Imprcverents Cost, if any.

"Securities Act" means the Securities Act of 1933, as amended, togethe: with the rules
and regulations promulgated thereunder.

"Security Documents" means the collective reference to the Mortgage, the Assignment of
Lease, the Construction Agency Agreement Assignment, the Assignment of Construction
Documents and all other security documents hereafter delivered to the Agent granting a Lien on
any asset or assets of any Person to secure the obligations and liabilities of the Lessor to the
Agent and the Participants under the Participation Agreement or of the Lessee to the Lessor
under the Lease.

"Shortfal] Amount" means, as of the Expiration Date or other termination date of the
Lease, the amount that the Asset Termination Value will exceed the aggregate of the Gross
Proceeds and the Residual Value Guarantee Amount upon the completion of a sale of the
Property pursuant to Article XX1I of the Lease.
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"Significant Casualty" means (i) a Casualty that resuits in an insurance settlement on the
basis of a total loss, or a constructive or compromised total loss, or (ii) a Casualty that in the
reasonable, good faith judgment of the Lessee (as evidenced by a Responsible Officer’s
Certificate delivered to the Lessor pursuant to Section 16.1 of the Lease) either (a) renders the
Property unsuitable for continued usc as a commercial property of the type of such property
immediately prior to such Casualty or (b)is so substantial in nature that restoration of the
Property to substantially its condition as existed immediately prior to such Casualty would be

impracticable or impossible.

"Significant Condemnation" means (i) a Condemnation that involves a taking of Lessor’s
entire title to the related Land Interest, (ii) a Condemnation that results in loss of possession of
the Propert; by the Lessee for a period in excess of one hundred eighty (180) consecutive days,
or (iii) a Condeinnation that in the reasonable, good faith judgment of the Lessee (as evidenced
by a Responsible Officer’s Certificate delivered to the Lessor pursuant to Section 16.1 of the
Lease) either {a) telers the Property unsuitable for continued use as commercial property of the
type of such property rnrediately prior to such Condemnation or (b) is such that restoration of
the Property to substaniizt!y its condition as existed immediately prior to such Condemnation
would be impracticable or impossible.

"Significant Event" means (i) a Significant Casualty, (ii) a Significant Condemnation,
(iii) an event where the restoration o( the Property subject to a Casualty or Condemnation shall
not be completed prior to the earlier of £A) the 180th day prior to the Expiration Date or (B)
twelve (12) months following the occurrence-of such Casualty or Condemnation or (iv) the
occurrence of an Environmental Violation whare the costs to clean up or remediate the same are
reasonably estimated by the Lessee to exceed 30% 4 f Asset Termination Value.

"Subordination Agreement" means the Amended and Restated Subordination Agreement
dated as of the Effective Date among the Parent, the ‘Guarantor, the Lessor and the Agent
subordinating the obligations of Guarantor under the Parent! Lour to the obligations of Lessee

and the Guarantor under the Operative Documents.

"Subsidiary" means any corporation or other entity more than 50% of the outstanding
ordinary voting shares or other equity interest of which is at the time direrily or indirectly owned
by the Lessee, the Guarantor, by one or more Subsidiaries of either of thim, or by either the
Lessee or the Guarantor and one or more of their respective Subsidiaries.

"Substantial Completion" is defined in Section 7.1 of the Participation Agreement.

"Substantial Completion Date" is defined in Section 7.1 of the Participation Agreement.

"Supplemental Rent" means (i) prior to the Completion Date, the aggregate amount of
Prepaid Rent or amounts arising out of a Fully Indemnifiable Event or constituting an
Environmental Obligation, in each case paid or payable by the Original Lessee, the Lessee, the
Original Construction Agent or the Construction Agent, and (ii) at all times from and after the
Substantial Completion Date, all amounts, liabilittes and obligations (other than Basic Rent)
which the Original Lessee or the Lessee assumes or agrees to pay to the Original Lessor or the
Lessor or any other Person under the Original Lease, the Lease, the Operative Documents or any
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of the other Operative Documents, including, without limitation, payments of the Residual Value
Guarantee Amount, the Shortfall Amount and payments pursuant to Sections 16.2, 16.3, 17.2(h),
or 17.6 of the Lease and Articles XX and XXII of the Lease and any and all Ground Rent.

"Tangible Net Worth" means, on a consolidated basis, as of any time the same is to be
determined, the shareholders’ equity (including capital stock, additional paid-in-capital and
retained earnings after deducting treasury stock, but excluding minority interests in Subsidiaries)
which would appear on the consolidated balance sheet of the Lessee, the Guarantor and their
Subsidiaries determined on a consolidated basis in accordance with GAAP, plus the sum of any
subordinated indebtedness, including without limitation, the subordinated indebtedness to the
affiliated company of the Parent, less the sum of (i) the aggregate book value of all assets which
are classified as "Intangible Assets” under GAAP, including without limitation, goodwill,
patents, traderiarks, trade mames, copy rights, franchises, and deferred charges (including,
without limitat'or.,.unamortized debt discount and expense, organizational costs and deferred
research and developmient expense) and similar assets, (ii) the write-up of assets above cost, (1i1)
shareholder notes reccivable, (iv) affiliate notes receivable, and (v) income tax receivables.

"Taxes" 1s defined in the definition of Impositions,
"Term" 1s defined in Sectioa 2.3 of the Lease.

"Termination Date" is defined in/Section 15.1(d), 16.2(a) and 17.2(c) of the Lease.

"Termination Notice" is defined in Section'16.1 of the Lease.

"Total Commitment"” means the amouni set forth as such in Schedule I to the
Participation Agreement or, if such amount is reducid pursuant to Section 3.6(a) of the
Participation Agreement, the amount to which so reducec.

"Total Liabilities" means, at any time the same is to be-dstermined, the aggregate of all
indebtedness, obligations, liabilities, reserves, and any other iterns which would be listed as a
liability on a consolidated balance sheet of the Lessee, the Guarant(ss and their Subsidiaries
determined on a consolidated basis in accordance with GAAP, less the sui of any subordinated
indebtedness, including without limitation, the subordinated indebtedness to the affiliated
company of the Parent.

“Tranche A Participants" means those Participants purchasing a Tranche A Peiticipation
Interest in the Advances and maintaining a Tranche A Participation Interest Commitmeiit,

"Tranche A Participation Interest” means, as to each Tranche A Participant as of any date
of determination, such Participant’s Tranche A Participation Interest Commitment Percentage
then in effect, multiplied by the outstanding amount of all Advances as to which such Participant
has funded its Tranche A Participation Interest Commitment Percentage under Section 3.4 of the
Participation Agreement.

"Tranche A Participant Balance" means for each Tranche A Participant as of any date of
determination an amount equal to the sum of such Participant’s Tranche A Participation Interest
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as of such date in all outstanding Advances (including all amounts capitalized under the terms of
the Participation Agreement), together with all accrued and unpaid interest thereon and all other
amounts owed to such Tranche A Participant under the Operative Documents.

"Tranche A Participation Interest Commitment” is defined in Section 3.5 of the
Participation Agreement.

"Tranche A Participation Interest Commitment Percentage” means (i) with respect to all
Participants in the aggregate, (A) at any time prior to the Substantial Completion Date, 89.9% of
the Aggregate Commitments, and (B) at any time from and after the Substantial Completion
Date, 85.0% of the Aggregate Commitments and (ii) with respect to each Tranche A Participant,
the percentrge of the Aggregate Commitments set forth after such Participant’s Tranche A
Participation Irterest Commitment in Schedule I to the Participation Agreement (A) at any time
prior to the Substantial Completion Date, under the column heading "Pre-Completion
Commitments,” 20d (R} at any time from and after the Substantial Completion Date, under the
column heading "Post-Cempletion Commitments.”

"Tranche A Proportionate Share" means (a) at any time prior to the Substantia]
Completion Date, eighty-nine an4 nine-tenths percent (89.9%) and (b) at any time from and after
the Substantial Completion Date, ¢1ghty-five percent (85.0%).

"Tranche B Participants" means «hose Participants purchasing a Tranche B Participation
Interest in the Advances and maintaining a‘Tranche B Participation Interest Commitment,

"Tranche B Participation Interest” means, 4s fo each Tranche B Participant as of any date
of determination, such Tranche B Participant’s Tranche B Participation Interest Commitment
Percentage then in effect multiplied by the outstanding a:nunnt of all Advances as to which such
Participant has funded its Tranche B Participation Iniercst Commitment Percentage under
Section 3.4 of the Participation Agrecment,

"Tranche B Participant Balance” means for each Tranche B Paiticipant as of any date of
determination an amount equal to the sum of such Participant’s Tranch> B Participation Interest
as of such date in all outstanding Advances (including all amounts capitalizzd under the terms of
the Participation Agreement), together with all accrued and unpaid interest thereon and all other
amounts owed to such Tranche B Participant under the Operative Documents.

"Tranche B Participation Interest Commitment" is defined in Section 35 of the
Participation Agreement.

"Tranche B Participation Interest Commitment Percentage" means (i) with respect to all
Participants in the aggregate, (A) at any time prior to the Substantial Completion Date, 7.1% of
the Aggregate Commitments, and (B) at any time from and after the Substantial Completion
Date, 12.0% of the Aggregate Commitments, and (ii) with respect to each Tranche B Participant,
the percentage of the Aggregate Commitments set forth after such Participant’s Tranche B
Participation Interest Commitment in Schedule I to the Participation Agreement (A) at any time
prior to the Substantial Completion Date, under the column heading "Pre-Completion
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Commitments” and (B) at any time from and after the Substantial Completion Date, under the
column heading "Post-Completion Commitments."

"Tranche C Equity Interest” means, as to each Tranche C Participant as of any date of
determination, such Tranche C Participant’s Tranche C Equity Interest Commitment Percentage
then in effect multiplied by the outstanding amount of all Advances as to which such Participant
has funded its Tranche C Equity Interest Commitment Percentage under Section 3.4 of the
Participation Agreement,

"Tranche C Equity Interest Commitment"” is defined in Scction 3.5 of the Participation
Agreement,

"Tranche C Equity Interest Commitment Percentage” means (1) with respect to ail
Participants in {iip aggregate at any time, 3% of the Aggregate Commitments, and (i1) with
respect to each 1ranche C Participant, the percentage of the Aggregate Commitments set forth
after such Participan®’s Tranche C Equity Interest Commitment in Schedule I to the Participation
Agreement (A) at any tirae prior to the Substantial Completion Date, under the column heading
"Pre-Completion Commiiments" and (B) at any time from and after the Substantial Completion
Date, under the column heading "1'ost-Completion Commitments."

"Tranche C Participant Balascc™ means for each Tranche C Participant as of any date of
determination an amount equal to the stmof such Participant’s Tranche C Equity Interest as of
such date in all outstanding Advances (inei'sding all amounts capitalized under the terms of the
Participation Agreement), together with all dcerued and unpaid yield thereon and all other
amounts owed to such Tranche C Participant unde the Operative Documents.

"Tranche C Participants” means those Participanis purchasing a Tranche C Equity
Interest in the Advances and maintaining a Tranche C Equity-interest Commitment.

"Transaction Expenses" means all costs and expenses ipairred in connection with the
preparation, execution and delivery of the Operative Documenits: and the transactions
contemplated by the Operative Documents including without limitatioz:

(a) the reasonable fees, out-of-pocket expenses and disbursement: of counsel for
each of the Lessor, the Participants and the Agent, in negotiating b ‘crms of the
Operative Documents and the other transaction documents, preparing toi iiie closing
under, and rendering opinions in connection with, such transactions and in 1rendering
other services customary for counsel representing parties to transactions of the types
involved in the transactions contemplated by the Operative Documents;

(b) the reasonable fees, out-of-pocket ¢xpenses and disbursements of counsel, and
(without duplication) the reasonable allocated cost of internal legal services and all
disbursements of internal counsel of each of the Lessor, the Participants and the Agent in
connection with (1) any amendment, supplement, waiver or consent with respect to any
Operative Documents requested or approved by the Lessee and (2) any enforcement of
any rights or remedies against the Lessee, the Parent or either Guarantor in respect of the
Operative Documents;
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(c) any other reasonable fees, out-of-pocket expenses, disbursements or cost of
any party to the Operative Documents or any of the other transaction documents,
including without limitation any amounts paid to insurance consultants;

30004913

(d) any and all Taxes and fees incurred in recording, registering or filing any
Operative Document or any other transaction document, any deed, declaration, mortgage,
security agreement, notice or financing statement with any public office, registry or
governmental agency in connection with the transactions contemplated by the Operative
Documents;

(e} any title fees, premiums and escrow costs and other expenses relating to title
insurince and the closing contemplated by the Transaction Documents;

(1) all expenses relating to all Environmental Audits;
(g) the /arrangement Fee; and
(h) any and all Appraisal fecs.

"UCC Financing Statements™ means collectively the Agent Financing Statements and the
Lessor Financing Statements.

"Unfunded Liabilities” means, wiin-respect to any Plan at any time, the amount (if any)
by which (i) the present value of all benefits undes such Plan exceeds (ii) the fair market value of
all Plan assets allocable to such benefits (exciuding any accrued but unpaid contributions), all
determined as of the then most recent valuation Jaté for such Plan, but only to the extent that
such excess represents a potential liability of a member of the ERISA Group to the PBGC or any
other Person under Title IV of ERISA.

"Uniform Commercial Code" and "UCC" means the VImiform Commercial Code as in
effect in any applicable jurisdiction.

"Unused" means, with respect to the Total Commitment at any iim#; the remainder of (a)
the Total Commitment at such time minus (b) the aggregate amount of ali Advances made prior
to such time.

"Voluntary Retention of the Property” means any election made by the Lesscr to keep the
Property pursuant to the Lease when the Lessee has not exercised the Purchase Option and has
made and caused to be made all payments to the Lessor required by the Operative Documents
(including the Shortfall Amount).

"Voting Stock” of any Person means capital stock of any class or classes or other equity
interests (however designated) having ordinary voting power for the election of directors or
similar governing body of such Person.

"Wholly-Owned" when used in connection with any Subsidiary of either the Lessee or
the Guarantor means a Subsidiary of which all of the issued and outstanding shares of stock or
other equity interests (other than directors” qualifying shares as required by law) shall be owned
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by the Lessce or the Guarantor and/or one or more of their respective Wholly-Owned
Subsidiaries.

Appendix 1 - 38

FIN: 92726 v. 7




