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THIS SECURITY INSTRUMENT (this “Security Instrument”) as described on Schedule A
attached hereto and made a part hereof, dated as of the Effective Date set forth on Schedule A
attached hercto and made a part hereof (the “Effective Date”), by the Borrower set forth on
Schedule A attached hereto and made a part hereof (“Borrower”), having its principal office as
set forth on Schedule A attached hereto and made a part hereof, to WELLS FARGO BANK
NORTHWEST, NATIONAL ASSOCIATION, as trustee (“Lender”) pursuant to the Declaration
of Trust dated as of even date herewith (the “Declaration”), having its principal place of business
at 299 South Main Street, 12th Floor, MAC: U1228-120 Salt Lake City, Utah 84111.

WITNESSETH:

To secure the payment of an indebtedness in the principal sum of the Loan Amount set forth on
Schedule A-attached hereto and made a part hereof, in lawful money of the United States of
America, to oe‘paid with interest according to the terms of that certain Promissory Note dated as
of even date hersw'th, with a maturity date of January 10, 2013, made by Borrower to Lender
(such note together with all extensions, renewals or modifications thereof being hereinafter
collectively called the “INute”) and all other Debt (hereinafter defined), Borrower has mortgaged,
given, granted, bargaincy, sold, aliened, enfeoffed, conveyed, confirmed, pledged, assigned, and
hypothecated and by these presents does hereby mortgage, give, grant, bargain, sell, alien,
enfeoff, convey, confirm, pledge “aszign and hypothecate unto Lender the Premises (as defined
herein) which is described in Exiikit A attached hereto and the buildings, structures, fixtures
(except trade fixtures not owned by . Borrower), additions, enlargements, extensions,
modifications, repairs, replacements anc inprovements now or hereafter located thereon (the

“Improvements”);

TOGETHER WITH: all night, title, interest anc estate of Borrower (exclusive of Excepted
Rights and Excepted Payments, as defined and only o ibe extent set forth in the Assignment of
Lease and Rents delivered by Borrower to Lender- contemporaneously herewith (the
“Assigniment”)) now owned, or hereafter acquired, in and to, the following property, rights,
interests and estates (the Premises, the Improvements togeibcr with the following property,
rights, interests and estates, but excluding the Excepted Rights 404 Excepted Payments to the
extent specifically set forth in the Assignment, being hereinafte: described are collectively
referred to herein as the “Mortgaged Property”) subject, however, to ‘e Permitted Exceptions
(as hereinafter defined):

(a) all that certain real property described on Exhibit A attached hereto and-incorporated
herein by this reference (the “Premises”), together with all of the easeincnis, rights,
privileges, franchises, tenements, hereditaments and appurtenances now or hereafter
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thereunto belonging or in any way appertaining and all of the estate, right, title, interest, .

claim and demand whatsoever of Borrower therein or thereto, either at law or in equity, in
possession or in expectancy, now or hereafter acquired;

(b) all easements, nights-of-way, strips and gores of land, streets, ways, alleys, passages, sewer
rights, water, water courses, water rights and powers, air rights and development rights, and
all estates, rights, titles, interests, privileges, liberties, tenements, hereditaments and
appurtenances of any nature whatsoever, in any way belonging, relating or pertaining to the
Mortgaged Property and the reversion and reversions, remainder and remainders, and all



(©

(d)

(e}

UNOFFICIAL COPY

land lying in the bed of any street, road or avenue, opened or proposed, in front of or
adjoining the Mortgaged Property, to the center line thereof and all the estates, rights, titles,
interests, dower and rights of dower, curtesy and rights of curtesy, property, possession,
claim and demand whatsoever, both at law and in equity, of Borrower of, in and to the
Mortgaged Property and every part and parcel thereof, with the appurtenances thereto;

all machinery, equipment, fixtures (including but not limited to all heating, air conditioning,
plumbing, lighting, communications and elevator fixtures) and other property of every kind
and nature, whether tangible or intangible, whatsoever owned by Borrower, or in which
Borrower has or shall have an interest, now or hereafter located upon the Premises and the
Improvements, or appurtenant thereto, and usable in connection with the present or future
operation and occupancy of the Premises and the Improvements and all building equipment,
matenals and supplies of any nature whatsoever owned by Borrower, or in which Borrower
has or“shall have an interest, now or hereafter located upon the Premises and the
Improvemerts, or appurtenant thereto, or usable in connection with the present or future
operation, enjoyrasnt and occupancy of the Premises and the Improvements, but excluding
any “trade fixtures” {as defined in Section 19 of the Lease (hereinafter defined)), Signs (as
defined in the Leasc) and identification marks of Lessee (hereinafter defined) (hercinafier
collectively called the “Eouipment”), including the proceeds of any sale or transfer of the
foregoing, and the right, title and interest of Borrower in and to any of the Equipment which
may be subject to any security.interests, as defined in the Uniform Commercial Code, as
adopted and enacted from time ic time by the State or States where any of the Mortgaged
Property is located or where Beowower i1s organized, as applicable (the “Uniform
Commercial Code”), superior in priority ito the lien of this Security Instrument. In
connection with Equipment which is leased fo Borrower or which is subject to a lien or
security interest which is superior to the licn-of this Security Instrument, this Security
Instrument shall also cover all right, title and Jaterest of each Borrower in and to all
deposits, and the benefit of all payments now or hereafter made with respect to such
Equipment;

all awards or payments, including interest thereon, whici. ir2y hereafter be made with
respect to the Mortgaged Property, whether from the exercis: of the right of eminent
domain or condemnation (including but not limited to any transfe: 'made in lieu of or in
anticipation of the exercise of said rights), or for a change of grade, o/ tor any other injury
to or decrease in the value of the Mortgaged Property;

all night, title and interest of Borrower in and to (i) the Lease or Amended -aii, Restated
Lease, as applicable, set forth on Schedule A attached hereto and made a part hereof (the
“Lease”) between Borrower, as lessor, and the Lessee set forth on Schedule A attached
hereto and made a part hereof, as lessee (together with any permitted assignees under the
Lease, the “Lessee”), (ii) the Corporate Guaranty (the “Lease Guaranty”), dated as of even
date with the Lease, by CVS Corporation (the “Lease Guarantor™), relating to the Lease,
and (i11) all other leases, subleases (if, and to the extent that, Borrower has any rights, title
or interest therein), including, without limitation, any assignments thereof (including,
without limitation, all guarantees of any such leases, assignment of leases and subleases)
and other agreements affecting the use, enjoyment or occupancy of the Mortgaged Property
and the Improvements heretofore or hereafler entered into (the “Other Leases™), and all
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income, rents, issues, profits and revenues (including all oil and gas or other mineral
royalties and bonuses) from the Mortgaged Property (if, and to the extent that, Borrower
has any rights, title or interest therein) {the “Rents”), and all proceeds from the sale or other
disposition of the Lease or Other Leases and the right to receive and apply the Rents to the
payment of the Debt and the right to receive and apply any payments made to Borrower by
the Lessee in connection with any condemnation or casualty, including, without limitation,
Lessee’s purchase of the Mortgaged Property, to payment of the Debt;

all night, title and interest of Borrower in and to any mnsurance policies covering the
Mortgaged Property or the Lease, including, without limitation, all proceeds thereof and
any unearned premiums on any insurance policies covering the Mortgaged Property,
including, without limitation, the right to receive and apply the proceeds of any insurance,
judgments, or settlements made in lieu thereof, for damage to the Mortgaged Property or
any part thiereof, subject to and in accordance with the terms and conditions of the Lease;

subject to the ‘erns and provisions of this Security Instrument, the right, in the name and on
behalf of Borrower, to appear in and defend any action or proceeding brought with respect
to the Mortgaged P:operty and to commence any action or proceeding to protect the interest
of Lender in the Mortgagzd Property or any part thereof;

all franchises, trade names, \rademarks, symbols, service marks, books, records, plans and
specifications, contracts, licenszs;-approvals, consents, subcontracts, service contracts,
management contracts, permits aid other agreements of any nature whatsoever now or
hereafter obtained or entered into by Beirower, or any managing agent of the Mortgaged
Property on behalf of Borrower, witii-rezpect to the use, occupation, development,
construction and/or operation of the Mortgaged Property or any part thereof or the activities
conducted thereon or therein, or otherwise pertaimize to the Mortgaged Property or any part
thereof (but excluding any such items now or herca‘ter obtained or entered into by Lessee
or Lease Guarantor if, and to the extent that, Borrower has no right, title or interest therein),

all accounts receivable, contract rights, interests, estate or diber claims, both in law and in
equity, which Borrower now has or may hereafter acquire in the Mortgaged Property or any
part thereof, and all reserve accounts, accounts for the deposit, collection and/or
disbursement of Rents and other accounts now or hereafter in existencs wiith respect to the
Loan (as defined in paragraph 50), including, without limitation, 211 ipterest reserve
accounts and replacement reserve accounts provided for under any documieniation entered
into or delivered by Borrower in connection with the Loan;

all rights which Borrower now has or may hereafter acquire, to be indemnified and/or held
harmless from any hability, loss, damage, costs or expense (including, without limitation,
attorneys’ fees and disbursements) relating to the Mortgaged Property or any part thereof;,

all appurtenances in respect of or otherwise relating to the Lease, including, but not. limited
to, all the estate and rights of the Borrower of, in and to (i) all modifications, extensions and
renewals of the Lease and all rights to renew or extend the term thereof, (ii) all of
Borrower’s rights, if any, pertaining to deposits of the Lessee under the Lease (including
lessee security deposits, if any), (ii1) all other options, privileges and rights granted and
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demised to the Borrower under the Lease, (iv) all the right or privilege of the Borrower to
terminate, cancel, abridge, surrender, merge, modify or amend the Lease and (v) any and all
possessory rights of the Borrower and other rights and/or privileges of possession,
including, without limitation, the Borrower’s night to elect to take possession of the
Mortgaged Property;

(I) all of the Borrower’s claims and rights to damages and any other remedies in connection
with or arising from the rejection of the Lease by the Lessee or any trustee, custodian or
receiver pursuant to the United States Bankruptcy Code, as amended (the “Bankruptcy
Code”) in the event that there shall be filed by or against the Lessee any petition, action or
proceeding under the Bankruptcy Code or under any other similar federal or state law now
or hereafter in effect;

(m) all of Borrewer’s interest in and to all minerals, crops, timber, trees, shrubs, flowers and
landscapinig {eatures now or hereafter located on, under or above the Premises;

(n) all present and futvis monetary deposits given by Borrower to any public or private utility
with respect to utilit;services furnished to any part of the Premises or the Improvements;

(o) all right, title and interest of Borrower in and to all building materials, supplies and
equipment now or hereaftcr piaced on the Premises or in the Improvements and all
architectural renderings, models.-drawings, plans, specifications, studies and data now or
hereafter relating to the Premises ¢rhe Improvements;

(p) all right, title and interest of Borrower in and to all refunds and rebates of taxes and
assessments relating to the Premises and lingrovements (except to the extent such refunds
and rebates relate to taxes or assessments paid tv-ihe Lessee under the Lease);

(q) all of Borrower’s interest in moneys and investments which may from time to time become
subject to the lien hereof, including without limitatioh the: Completion Reserve and the
Interest Reserve referred to in paragraph 33;

(r) all nght, title and interest of Borrower in and to all proceeds, products, substitutions and
accessions (including claims and demands therefor) of the conversion, voluntary or
involuntary, of any of the foregoing into cash or liquidated claims, irchuding, without
limitation, the proceeds of insurance and condemnation awards; and

(s} all other or greater rights and interests of every nature in the Premises or the Imp:ovements
and in the possession or use thereof and income therefrom, whether now owned or hereafter

acquired by Borrower (excluding, however, the Excepted Payments and Excepted Rights as

specifically set forth in the Assignment).

TO HAVE AND TO HOLD the above granted and described Mortgaged Property unto and to
the use and benefit of Lender, and the successors and assigns of Lender, forever, provided that
the Mortgaged Property shall include Excepted Rights and Excepted Payments, as defined in the
Assignment, only to the extent Lender has rights to such Excepted Rights and Excepted
Payments as specifically set forth in the Assignment.
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This Security Instrument is given to secure the following indebtedness and obligations (said
indebtedness and obligations being hereinafter collectively called the “Debt”):

(a)  The full and prompt payment of the principal amount evidenced by the Note, together
with interest thereon at the rate or rates set forth therein and, if applicable, the Prepayment
Consideration (as defined in the Note);

()  The full and prompt payment and performance of all of the provisions, agreements,
covenants and obligations herein contained and contained in any of the Loan Documents
(hereinafier defined) and the payment of all other sums therein covenanted to be paid;

(¢)  Any and all additional advances made by Lender pursuant to this Security Instrument or
the other L.ar Documents to protect or preserve the Mortgaged Property or the lien or security
interest creatzd hereby on the Mortgaged Property, or for taxes, assessments or insurance
premiums as hercizzafier provided or for performance of any of Borrower’s obligations hereunder
or under the other Lzan Documents or for any other purpose provided herein or in the other Loan
Documents (whether of rot the original Borrower remains the owner of the Mortgaged Property
at the time of such advances);

(d)  Any and all other indeptedness now owing or which may hereafter be owing by Borrower
to Lender, however and whenever incurred or evidenced, whether express or implied, direct or
indirect, absolute or contingent, or' due or to become due, and all renewals, modifications,
consolidations, replacements and extensicis thereof, it being contemplated by Borrower and
Lender that Borrower may hereafter beconie so-indebted to Lender, but expressly excluding the
indebtedness evidenced by the New Note as defined in Section 19(b) hereof; and

(¢)  Payment and performance of all modificaticns; amendments, extensions, consolidations,
and renewals, however evidenced, of any of the obligaticus described in (a) through (d) above.

PROVIDED, HOWEVER, these presents are upon the express condition that, if Borrower shall
well and truly pay to Lender the Debt and every covenant and <cuidition set forth herein and in
the Note shall have been satisfied, these presents and the estate aud iien hereby granted shall
cease, terminate and be void.

AND Borrower represents and warrants to and covenants and agrees with Lende- as follows:

1. Payment of Debt and Performance of Covenants, Conditions and Aereements.

v

Borrower shall pay the Debt at the time and in the manner provided in the Note-and in theg
other Loan Documents. Borrower shall perform, observe or comply with all of the covenants,
conditions and agreements contained in the Note, this Security Instrument and’ any and all o4
other documents (collectively, the “Loan Documents”) now or hereafter executed by @
Borrower and/or others and by or in favor of Lender, which evidence, secure or guarantee il
or any portion of the payments due under the Note or otherwise is executed and/or delivered
in connection with and directly related to the Note and this Security Instrument (including,
without limitation, the Assignment). All payments due to Borrower or Lender under the
Leasc (other than Excepted Rights and Excepted Payments) shall be paid directly by Lessee
to Lender when such amounts are due and payable. All such payments received by Lender
shall be applied promptly upon receipt, but not less than monthly, as follows: first, all

5.
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amounts then due and payable under the Note and the other Loan Documents (“Debt
Service”) shall be paid to or retained by Lender, as the case may be; and second, except for
any payments made in advance of their due date (which such payments shall be held by the
Lender and applied on such due date), as long as no uncured Event of Default (hereinafter
defined) or payment or bankruptcy default as described in paragraphs 21(a) or 21(i) hereof
exists hereunder or under the Note or any of the other Loan Documents, the balance of funds,
if any, shall be paid within five (5) business days after the receipt of good funds by Lender to
Borrower by wire transfer of immediately available funds to an account designated by
Borrower, which payments to Borrower shall be free of the lien of the Security Instrument
and all rights of Lender under the other Loan Documents, including, without limitation, the
Assignment.

. Warranty of Title; Other Representations.

(a) Bormrcwer warrants that Borrower has good and marketable title to the Mortgaged
Property aud has the right to mortgage, give, grant, bargain, sell, alien, enfeoff, convey,
confimm, pledge, assign and hypothecate the same and that, except for this Security
Instrument, Borrower possesses an unencumbered fee estate in the Premises and the
Improvements-subject to the Lease and that it owns the Mortgaged Property free and
clear of all liens, ¢nrutabrances and charges whatsoever except for the Lease, those
exceptions shown in (or iucured against by) the title insurance policy insuring (or pro
forma title insurance poiicy.-purporting to insure) the lien of this Security Instrument
and other items as hersip— expressly permitted (collectively, the *“Permitted
Exceptions™). The Permitted Ex<eptions do not and will not materially and adversely
affect (a} the ability of Borrower to ray. in full the principal and interest on the Note in
a timely manner, or (b) the use ol the Premises for the use currently being made
thereof, the operation of the Premises as currently being operated, or the value of the
Premises. Subject to the Permitted Exceptions, Borrower shall forever warrant, defend
and preserve such title and the validity aud priority of the lien of this Security
Instrument and shall forever warrant and defend ine same to Lender against the claims
of all persons whomsoever. The foregoing warranty of title shall survive the
foreclosure of this Security Instrument and shall npwe to the benefit of and be
enforceable by Lender in the event Lender acquires tiie i the Mortgaged Property
pursuant to any foreclosure. Upon the recording of this S ecority Instrument in the
county (city or town if the Premises are located in Connecticut) -ecorder’s office of the
county (city or town if the Premises are located in Connecticut) where the Premises are
located and the filing of appropriate Uniform Commercial Code finanicing statements,
Lender will have a valid first lien on the Mortgaged Property, subject oriv-io Permitted
Exceptions.

(b) Borrower has not borrowed or received debt financing other than the Debt that has not

been heretofore or concurrently herewith paid in full. Borrower has no known material
contingent liabilities. Borrower has no material financial obligation under any -

indenture, mortgage, deed of trust, loan agreement or other agreement or instrument to
which Borrower is a party or by which it or any of its property is bound, other than
obligations incurred in the ordinary course of business and other than obligations under
the Loan Documents and the Lease.

(c) To the best of Borrower’s knowledge, there are no pending actions, suits or
proceedings, arbitrations or governmental investigations against the Premises, an

-6-

30124312



(d)

(e)

4y

(g

UNOFFICIAL COPY

adverse outcome of which would materially affect Borrower’s performance under the
Loan Documents.

Borrower (1) has not entered into this transaction or any Loan Document with the intent
to hinder, delay or defrand any creditor, and (2) received reasonably equivalent value in
exchange for its obligations under the Loan Documents. Giving effect to the
transactions contemplated by the Loan Documents, the fair saleable value of
Borrower’s assets exceeds and will, immediately following the execution and delivery
of the Loan Documents, exceed Borrower’s total habilities, including, without
limitation, subordinated, unliquidated, disputed or contingent liabilities. The fair
saleable value of Borrower’s assets is and will, immediately following execution and
delivery of the Loan Documents, be greater than Borrower’s probable liabilities,
in¢leding the maximum amount of Borrower’s contingent liabilities or its debts as such
debts-become absolute and matured. Borrower’s assets do not and, immediately
following the execution and delivery of the Loan Documents will not, constitute
unreason2oly small capital to carry out its business as conducted or as proposed to be
conducted.. 2orrower does not intend to, and does not believe that it will, incur debts
and liabilities /{including, without limitation, contingent liabilities and other
commitments) peyond its ability to pay such debts as they mature (taking into account
the timing and amouzits 1o be payable on or in respect of obligations of Borrower).

Borrower is not (1) at.*mvestment company” or a company “controlled” by an
“investment company” withii{he meaning of the Investment Company Act of 1940, as
amended; (2) a “holding compaz:y” or “subsidiary company” of a “holding company”
or an “affiliate” of either a “holding company” or a “subsidiary company” within the
meaning of the Public Utility Holding Company Act of 1935, as amended; or (3)
subject to any other federal or state lav-o:r regulation which would restrict or regulate
its ability to enter into and perform the terizis'of the Note and this Security Instrument.

To the best of Borrower’s knowledge, (i) the Preinises have adequate rights of access to
public ways and are served by adequate water, sev/er, sanitary sewer and storm drain
facilities; (ii) all public utilities necessary to the continusd use and enjoyment of the
Improvements as presently used and enjoyed are locaies iz the public right-of-way
abutting the Premises, and all such utilities are connected s> as to serve the Premises
without passing over other property, or perpetual access easements for such utility
purposes are appurtenant rights to the Premises; and (ii1) all roads (ecessary for the full
utilization of the Improvements for their current purpose have beeu zompleted and
dedicated to public use and accepted by all governmental authorities or arc the subjects
of access easements for the benefit of the Premises. If the Premiscs are not
Substantially Complete (as defined in the Lease) at the date of delivery nereof, the
representations contained in this paragraph 2(f) shall be true only upon Substantial
Completion. ‘

To the best of Borrower’s knowledge and except as disclosed in the Lender’s title
insurance policy, there are no pending or, to the knowledge of Borrower, proposed
special or other assessments for public improvements or otherwise affecting the
Premises.
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To the best of Borrower’s knowledge and except as shown in the survey or site plan
delivered to Lender, the Improvements are not located in a flood hazard area as defined
by the Federal Insurance Administration.

No statement of fact made by Borrower in the Loan Documents contains any untrue
statement of material fact or omits to state any matenal fact necessary to make
statements contained herein or therein not materially misleading. There is no fact
presently known to Borrower which has not been disclosed which matenially and
adversely affects, nor as far as Borrower can foresee, might matenally and adversely
affect the business, operations or condition (financial or otherwise) of Borrower.

3. Insurance.

(a)

(b)

Durirg the time that the Lease 1s in effect, Borrower shall cause the Mortgaged
Property at all times during the entire term of this Security Instrument to be insured by
either Porrower or Lessee for the mutual benefit of Borrower and Lender against loss
or damage by fire and against loss or damage by other risks and hazards covered by a
standard “all risk” insurance policy, as specified in the Lease, together with such other
insurance as is-iequired to be maintained by Borrower or Lessee under the Lease. In
the event that the L=25e4s no longer in effect, the amount of such insurance shall be not
less than one hundred percent (100%) of the full replacement cost of the Improvements,
furniture, furnishings, tixtures, equipment and other items (whether personalty or
fixtures) included in the Moi*gaged Property and owned by Borrower from time to
time, without reduction for depreciation, but excluding footings and foundations and
parts of the Mortgaged Property (o thc extent not insurable. The determination of the
replacement cost amount shall be adjusted annuaily to comply with the requirements of
the insurer issuing such coverage or, at Leuder’s election, by reference to such indices,
appraisals or information as Lender deicruiines in its reasonable discretion. Full
replacement cost, as used herein, means, with respect to the Improvements, the cost of
replacing the Improvements without regard to.<cduction for depreciation, exclusive of
the cost of excavations, foundations and footings below the lowest basement floor, and
means, with respect to such furniture, furnishings, fixtvzes, equipment and other items
which are part of the Mortgaged Property, the cost of replacinig the same, in each case,
with inflation guard coverage to reflect the effect of inflation. Each such policy or
policies, if so required, shall contain a replacement cost endcorsement and either an
agreed amount endorsement (to avoid the operation of any co-insiran:e provisions) or
a waiver of any co-insurance provisions, all subject to Lender’s reasorable approval.
The premiums (the “Insurance Premiums”) for the policies of insurance carried ¢
accordance with this paragraph (the “Policies”) shall be paid annually in‘advancesf
paid by Borrower or, if paid by Lessee pursuant to the Lease, at such other tim§

required of Lessee under the Lease. s:

Unless such insurance is being provided by Lessee under the Lease, Borrower, at ig
sole cost and expense, for the mutual benefit of Borrower and Lender, shall also obtain
and maintain during the entire term of this Security Instrument the following Policies:

(i) Flood insurance if any part of the Improvements are located in an area identified
by the Federal Emergency Management Agency as an area having special flood

hazards and 1n which flood insurance has been made available under the National
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Flood Insurance Act of 1968 (and any successor act thereto) in an amount equal to
at least the then full replacement value of the Improvements or the amount of
flood insurance available under said Act, whichever 1s less.

(1) Comprehensive general liability insurance, including broad form property
damage, blanket contractual and personal injuries (including death resulting
therefrom) coverages on an “occurrence basis” with minimum combined single
limit coverage of not less than $5,000,000.

(iii) Insurance covering the major components of the central heating, air conditioning
and ventilating systems, boilers, other pressure vessels, sprinkler systems, high
pressure piping and machinery, elevators and escalators, if any, and other similar
equipment installed in or on the Improvements, in an amount equal to one
Lundred percent (100%) of the full replacement cost of the Improvements which
policies shall insure against physical damage to and loss of occupancy and use of
the baprovements arising out of an accident or breakdown covered thereunder.

(iv) During the period of any construction on the Premises or renovation or alteration
of the Improvements, a so-called “Builder’s All-Risk Completed Value” or
“Course of Construction” insurance policy in non-reporting form for any
Improvements under construction, renovation or alteration in an amount
reasonably approved by Lender and, to the extent required by applicable law,
Worker’s Compensatior: “nsurance covering all persons engaged in such
construction, renovation or alteration.

(v) Loss of rents or loss of busineze Ziicome insurance in amounts sufficient to
compensate Borrower for all Rents auriag a period of not less than one (1) year in
which the Mortgaged Property may be dain:iged or destroyed.

(vi) Such other insurance as may from time to time be reasonably and customaﬁ]y
required by Lender in order to protect its interests 712 the Mortgaged Property.

All Policies (i) shall be issued by an insurer satisfactory to Lender in its sole discretion
and having a claims paying ability rating of “A” or better by Stapdard & Poor’s and
“A2” or better by Moody’s Investors Service, (ii) shall contain the steadard New York
mortgagee or equivalent non-contribution clause naming Lender as the nerson to whlch,.
all payments made by such insurance company shall be paid and assuring aontmuanceln
of coverage notwithstanding foreclosure and change of fitle to the Mortgaged Property
or use of the Mortgaged Property for a more hazardous purpose, (iii) shall beq
maintained throughout the term of this Security Instrument without cost to Lender, (iv) &
shall be evidenced by certificates of insurance which shall be delivered to Lender, (v)
shall contain such provisions as Lender deems reasonably necessary or desirable to
protect its interest including, without limitation, endorsements providing that neither
Borrower, Lender nor any other party shall be a co-insurer under said Policies and that
Lender shall receive at least thirty (30) days prior written nottce of any modification or
cancellation, and (vi) shall be reasonably satisfactory in form and substance to Lender
and shall be reasonably approved by Lender as to amounts, form, risk coverage,
deductibles, loss payees and insureds. Not later than ten (10) days prior to the
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expiration date of each of the Policies, Borrower shall deliver to Lender satisfactory
evidence of the renewal of each Policy.

Notwithstanding any provision herein to the contrary, Borrower shall be deemed to be
in compliance with all insurance requirements hereunder if Lessee is in compliance
with the provisions of the Lease regarding insurance requirements (including the self-
insurance provisions of the Lease).

If the Mortgaged Property shall be damaged or destroyed, in whole or in part, by fire or
other casualty, Borrower shall give, or cause to be given, prompt notice thereof to
Lender. Except as otherwise provided in the Lease, Borrower shall not settle or adjust
or permit the settlement or adjustment of any insurance claim without Lender’s prior
writien consent.  All insurance proceeds required to be applied to restoration and repair
of the-Mortgaged Property under the Lease shall be held and disbursed in accordance
with tne provisions of the Lease for such restoration and repair subject to compliance
with thz fe]lowing conditions: (i) no Disqualifying Default (as defined in the Lease) or
Lease Defauit-(as defined in paragraph 21(p) hereof), then exists (ii) Borrower or
Lessee, as the csise may be, proceeds promptly after the insurance claims are settled
with the restoraiton. or repair; and (iii} the restoration or repair is performed in
comphiance with the/{:¢ase and all applicable laws, rules and regulations. The Net
Award (hereinafter defincd) shall be paid to Lessee, subject to the terms of the Lease;
provided that if a Disqualify ‘ng Default or Lease Default then exists, the Net Award
will be paid to Lender and sholi be applied by Lender toward payment of the Debt and

such application shall not be suv;=ct to Prepayment Consideration or other prepayment
consideration.

Borrower acknowledges Lender’s right ¢ cbtain (either itself or by its agents, servicers,
nominees or attorneys) at the expense o1 Doirower any insurance required hereundcr

should Borrower fail to or cause Lessee to doso @s required hereunder.

Notwithstanding anything to the contrary contuined. in this paragraph 3, if a
Termination Casualty (as defined in the Lease) shall 2ifcqt the Mortgaged Property as
provided in Part II, Section 13(d) of the Lease, and Lessec sarves notice and makes a
rejectable offer (the “Rejectable Offer”) to purchase ‘the ‘remaining portion of
Mortgaged Property at the Stipulated Loss Value (as defined i the Lease) Borrower
shall at its option, either (1) accept the Rejectable Offer or (2) reject the Rejectable
Offer, prov;ded that Borrower shall in no event reject the Rejeciakue-Offer unlessd
immediately prior to such rejection becoming effective, Borrower pays tiie-Debt in full T
(excluding Prepayment Consideration or other prepayment consideration); ‘n which et
case Lender shall give its consent of the rejection to Lessee and the rights oi Lender to &
insurance proceeds and condemnation awards, as applicable, shall be assigned to @
Borrower. If the Rejectable Offer is accepted, Stipulated Loss Value, as defined in the ™%
Lease, proceeds shall be used to prepay the Debt in full (but without Prepayment
Consideration or other prepayment consideration), in immediately available funds in
accordance with the terms of the Note. »

The term “Net Award” as used in this Security Instrument shall mean all insurance
proceeds and condemnation awards, as applicable, which are not required to be
disbursed for repair and restoration of the Mortgaged Property pursuant to the

-10-



UNOFFICIAL COPY

provisions of the Lease, other than any portion payable to Lessee under Sections 13(c),
[3(e)Xix) and 14(a), Part II of the Lease.

4, Payment of Taxes, etc.

(a) Al taxes, assessments, water rates and sewer rents, now or hereafler levied or assessed
or imposed agamst the Mortgaged Property or any part thereof (the *“Taxes”) and all
ground rents, maintenance charges, other governmental impositions, and other charges,
including without limitation vault charges and license fees for the.use of vaults, chutes
and similar areas adjoining the Premises, now or hereafter levied or assessed or
imposed against the Mortgaged Property or any part thereof (the “Other Charges”) shall
be paid by Borrower or Lessee on or prior to the date interest or penalties are due
théreon (except to the extent the Taxes or Other Charges are payable in installments, in
whicli-case Borrower or Lessee shall have the right to pay such Taxes or Other Charges
in such installments). Borrower shall deliver, or cause to be delivered by Lessee, to
Lender; promptly upon Lender’s written request, evidence satisfactory to Lender that
the Taxes and“Other Charges have been so paid or are not then delinquent. Borrower
shall not suffec and shall promptly cause to be paid and discharged any lien or charge
whatsoever (“Frohibited Encumbrances™) which may be or become a lien or charge
against the Mortgaged Froperty, subject to paragraph 4(b) hereof, provided however,
that the lien of ad valoreri teal estate taxes need not be discharged until the last day that
the related taxes may be peid without incurring any interest or penalty.

(b) Notwithstanding the foregoing, 't subject to the terms of the Lease (including the
condition that no Lease Defauli then exists) after prior written notice to Lender,
Borrower may, and after notice to Rorrower and Lender, Lessee may, to the extent
permitted under the Lease, at its own exwense, contest, or permit to be contested, by
appropriate legal proceeding, promptly initizied and conducted in good faith and with
due diligence, the amount or validity or appiication in whole or in part of any of the
Taxes, Other Charges or Prohibited Encumbrazices, nrovided that (i) such proceeding
shall suspend the collection of the Taxes, Other Charges or Prohibited Encumbrances
from Borrower and from the Mortgaged Property, (i} such proceeding shall be
permitted under and be conducted in accordance witii {ne’provisions of any other
instrument to which Borrower is subject and shall not cotistitute an Event of Default
thereunder if contested by Borrower, or under the Lease if contested by Lessee, (iii)
neither the Mortgaged Property nor any part thereof or interest therein will be in danger &
of being sold, forfeited, terminated, canceled or lost during the pindency of such e
contest, and (iv) if a Lease Default then exists or if the Lease is not-in existence, &
Borrower or Lessee shall post a bond or other security with and acceptable 16 J.ender ingy
its discretion in an amount equal to 125% of the amount being contested. . g

5. Escrow Fund.

Borrower shall, during the existence of an Event of Default (unless the Lessec under the
Lease 1s paying such sums directly to the taxing authority or insurer, as applicable), or during
any period that the Lease is not in effect, at the option of Lender or its designee, pay to
Lender on the first day of cach calendar month one-twelfth of the amount reasonably
estimated by Lender to be sufficient to enable Lender to pay, at least thirty (30) days before
they become due, the Taxes and Other Charges and the Insurance Premiums (the “Escrow
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Fund”). The Escrow Fund, if any, and the payments of interest or principal or both, payable
pursuant to the Note, shall be added together and shall be paid as an aggregate sum by
Borrower to Lender. Borrower hereby pledges to Lender any and all monies now or
hereafter deposited in the Escrow Fund as additional security for the payment of the Debt.
Lender will apply the Escrow Fund to the timely payments of Taxes and Insurance Premiums
required to be made by Borrower pursuant to paragraphs 3 and 4 hereof. 1f the amount of the
Escrow Fund shall exceed the amounts due for Taxes and Other Charges and Insurance
Premiums pursuant to paragraphs 3 and 4 hereof, Lender shall retum any excess to Borrower
or credit such excess against future payments to be made to the Escrow Fund. In allocating
such excess, Lender may deal with the person shown on the records of Lender to be the
owner of the Mortgaged Property. If the Escrow Fund is not sufficient to pay the Taxes and
Other Charges and Insurance Premiums when due, Borrower shall promptly pay to Lender,
upon demrnd, an amount which Lender shall estimate as sufficient to make up the
deficiency. “Upon the occurrence of an Event of Default, Lender may apply any sums then
present in the Escrow Fund to the payment of the following items in any order in its sole
discretion:

(i) Interest on'tne unpaid principal balance of the Note;
(ity Amortization of the unpaid principal balance of the Note; or

(i) ANl other sums payabis- pursnant to the Note (including the Prepayment
Consideration), this Securicy Instrument and the other Loan Documents (including
taxes and insurance premiums); including, without limitation, advances made by
Lender pursuant to the terms ot this Secunty Instrument. '

Until expended or applied as above provided, any amounts in the Escrow Fund shall
constitute additional security for the Debt. The Escrow Fund shall not constitute a trust fund
and may be commingled with other monies held by Lendsi.. No earnings or interest on the
Escrow Fund shall be payable or credited to Borrower.

. Condemnation.

(a) Borrower shall, upon obtaining knowledge thereof, promptly give or-chall cause Lessee

to promptly give Lender written notice of the actual or threatened cemmencement oﬂ

any condemnation or eminent domain proceeding and shall deliver to‘L <nder copies of e

any and all papers served in connection with such proceedings. Notwitlistanding any;’l -l
taking by any public or quasi-public authority through eminent domain or utherwisewd €%
(including but not limited to any transfer made in lieu of or in anticipation of theg Y
exercise of such taking), Borrower shall continue to pay the Debt at the time and in the
manner provided for its payment in the Note, in this Security Instrument and the other
Loan Documents and the Debt shall not be reduced until any award or payment therefor
shall have been actually received after expenses of collection and applied by Lender to
the discharge of the Debt. Subject to the terms of the Lease, Lender shall not be limited
to the interest paid on the award by the condemning authority but shall be entitled to
receive out of the award interest at the rate or rates provided herein and in the Note.
Subject to the terms of the Lease (provided that no default beyond any applicable notice

3ol
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and/or cure period then exists under the Lease), Borrower shall cause the award or
payment made in any condemnation or eminent domain proceeding, which is payable to

Borrower, to be paid directly to Lender,

All condemnation awards or payments required to be applied to restoration and repair of
the Mortgaged Property under the Lease shall be disbursed in accordance with the
provisions of the Lease. Subject to the terms of the Lease, the Net Award shall be
delivered to Lender, and, to the extent (if any) not required under the Lease to be
applied for such restoration and repair, shall be paid to Lessee; provided that, if a Lease
Default then exists, then such Net Award will be paid to Lender to be applied to the
reduction or discharge of the Debt whether or not then due and payable. Such
application is to be without payment of the Prepayment Consideration or any other
pregpuvment consideration, except that if an Event of Default under this Security
Instiuzaent has occurred and is continuing prior to the commencement of any
condemration or eminent domain proceeding, then such application shall be subject to
the Prepayinent Consideration in accordance with the Note.

If the Mortgages Property is sold, through foreclosure or otherwise, prior to the receipt
by Lender of such‘awa:d or payment, Lender shall have the right, whether or not a
deficiency judgment on tiic Note shall have been sought, recovered or denied, and
subject to the terms of the Lease (provided that no default beyond any applicable notice
and/or cure period then exisis under the Lease), to receive said award or payment, or a
portion thereof sufficient to pay #iic-Debt. Borrower shall file and prosecute or cause to
be filed and prosecuted its claim or clainas for any such award or payment in good faith
and with due diligence and, subject to tlic, terms of the Lease (provided that no defauit
beyond any applicable notice and/or cure period then exists under the Lease), cause the
same to be paid over to Lender, and hercoy irrevocably authorizes and empowers
Lender, in the name of Borrower or otherwise, o collect and receive any such award or
payment and to file and prosecute such claim or <laims, and although it is hereby
expressly agreed that the same shall not be necessary in.any event, Borrower shall, upon
demand of Lender, make, execute and deliver any and-all assignments and other
instruments sufficient for the purpose of assigning any cicir award or payment to
Lender, free and clear of any encumbrances of any kind or natu-e whatsoever.

Notwithstanding anything to the contrary contained within this” paragraph 6, if
condemnation shall affect the Mortgaged Property as provided in Sectioz 14 of Part II
of the Lease, and Lessee serves Tenant’s Termination Notice (as defined inie Lease)
and makes a Rejectable Offer to purchase the remaining portion of Mortgaged Property
at the Stipulated Loss Value, as defined in the Lease, Borrower shall, at its option,
cither (1} accept the Rejectable Offer or (ii) reject the Rejectable Offer, provided that
Borrower shall in no event reject the Rejectable Offer unless immediately prior to such
rejection becoming effective, Borrower pays the Debt in full (excluding the Prepayment
Consideration or other prepayment consideration), in which case Lender shall give its
consent of the rejection to Lessee, and the rights of Lender to the proceeds of such
condemnation shall be assigned to Borrower. If the Rejectable Offer is accepted,
Stipulated Loss Value proceeds shall be used to prepay the Debt in full (without

-13-
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Prepayment Consideration or other prepayment consideration) in immediately available
funds 1n accordance with the terms of the Note.

7. The Lease.

(a)

(b)

Borrower, by this Security Instrument and the Assignment has absolutely and
unconditionally assigned to Lender, all of Borrower’s right, title and interest in the
Lease, the Other Leases and the Rents (other than Excepted Rights and Excepted
Payments as specifically set forth in the Assignment), it being intended by Borrower
that such assignment constitutes a present, absolute assignment, subject to the terms and
conditions of the Assignment. Borrower represents to Lender that, as of the date hereof,
(1) the Lease is in full force and effect, (ii) a true and correct copy of the Lease as
aimended to the date hereof has been delivered to Lender, (iii) Borrower and, to the best
of Borzower’s knowledge, Lessee, is not in default under any of the terms, covenants or
conditions of the Lease, (iv) Borrower has not delivered to, or received from the Lessee
any notice f'default under the Lease and (v) all rents due and payable under the Lease,
including all’‘A-ditional Rent (as defined in the Lease), have been paid in full.

Borrower agrees vath Lender that Borrower (i) shall observe and perform all the
obligations imposed upon-the Borrower as lessor under the Lease, keep the Lease in full
force and effect and shalinot do or permit to be done anything to impair the value of the
Lease as a security for the Ixsbt; (i) shail promptly send copies to Lender of all notices
of default which Borrower shaii <end or receive thereunder; (iii) subject to clause (vii)
below, shall enforce all of the terms; covenants and conditions contained in the Lease
upon the part of the Lessee thereunderto-be observed or performed, short of termination
thereof; (iv) shall not execute any othei assignment of lessor’s interest in the Lease
(other than as permitted and in accordance with the terms of paragraph 9 hereof); (v}
shall not alter, modify or change the terms ‘f the Lease without the prior written
consent of Lender, or cancel or terminate the Leasc or accept a surrender thereof or
convey or transfer or suffer or permit a conveyance er fransfer of the premises demised
by the Lease or of any interest therein so as to effect a mcyzer of the estates and rights
of, or termination or diminution of the obligations of Lesssc-thereunder; (vi) shall not
waive, consent to, reject, approve or disapprove any action o inaction requested by
Lessee without the prior written consent of Lender including, without limitation any
assignment of or subletting under the Lease (provided, however, thai Lender’s consent
to a subletting or assignment shall not be required if Borrower’s consent is-not required
pursuant to the Lease and such subletting or assignment is in accordance witli the Lease
terms), except that with respect to Borrower’s acceptance or rejection of a Tenant’s
Termination Notice (as defined in the Lease) and the accompanying Rejectable Offer,
such acceptance or rejection shall be made in accordance with paragraph 3(g) hereof
with respect to a Termination Casualty (as defined in the Lease), paragraph 6(c) hereof
with respect to a Major Condemnation (as defined in the Lease) or paragraph 33(e)
hereof with respect to a failure to cause Substantial Completion (as defined in the
Lease) to have occurred on or before the Substantial Completion Date (as defined in the
Lease) with respect to the Mortgaged Property; (vii) except as expressly provided in the
Assignment (including without limitation delivery of a Notice of Breach pursuant to
Part 11, Section 23(h) of the Lease), shall not pursue any remedies under the Lease
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without the prior written consent of Lender; (viii) upon request of Lender, shall request
and use reasonable efforts to obtain an estoppel certificate from Lessee in substantially
the form required by the Lease or if not so required, in form and substance reasonably
satisfactory to Lender; and (ix) shall execute and deliver at the request of Lender all
such further assurances, confirmations and assignments in connection with the
Mortgaged Property as Lender shall from time to time reasonably require.

The payments of Fixed Rent (as defined in the Lease) (the “Fixed Rent”) on each date
for the payment thercof are at least equal to the interest and principal required on the
Note as they become due, and are sufficient to pay the principal of the Note to maturity.
Notwithstanding the foregoing, if the Interest Reserve Account referred to in paragraph
33 hereof has a positive balance, the interest on the Note from the issuance thereof
through the end of the calendar month in which the Occupancy Date (as defined in the
Lease)ovcurs will be paid solely from the Interest Reserve Account, and the amount in
such aceownt is sufficient to pay all interest scheduled to accrue on the Note through
such date.

8. Maintenance of Mortcaged Property.

(a)

(b}

Borrower shall maintain cr-cause to be maintained the Mortgaged Property 1n a good
and safe condition and repair that meets the standards of the Lease. The Improvements
and the Equipment shall noi-be-removed, demolished or materially altered {(except for
normal replacement of the Equirinent or alterations as otherwise permitted under the
Lease) without the prior written conseau of Lender, Borrower shall cause the Mortgaged
Property to be in compliance with-all- laws, orders and ordinances affecting the
Mortgaged Property, or the use thereof. Dozrower shall cause any part of the Mortgaged
Property which may be destroyed by any cisnalty, or become damaged, worn or
dilapidated or which may be affected by any proceeding of the character referred to in
paragraph 6 hereof to be promptly repaired, replased, or rebuilt, as provided in the
Lease. Subject to Part I1, Section 30 of the Lease (provided that no Lease Default then
exists under the Lease), Borrower shall not initiate, join‘n, or consent to any change in
any private restrictive covenant, zoning law or other public.or private restriction,
limiting or defining the uses which may be made of the Mortgag=d Property or any part
thereof. If under applicable zoning provisions the use of all or any portion of the
Mortgaged Property is or shall become a lawful nonconforming use; rniess permitted
under the Lease Borrower will not cause or permit such nonconforinipg use to be
discontinued or abandoned without the prior written consent of Lender.

Borrower shall provide or cause Lessee to provide Lender with certificates annually so

long as Lease Guarantor has an investment-grade rating, and quarterly in the event
Lease Guarantor’s rating falls below investment grade, certifying that the Mortgaged

Property (1) is in good and safe condition and repair and (ii) complies with the property

condition requirements referenced in Section 9(d), Part II of the Lease.

9. Transfer or Encumbrance of the Mortgaged Property.
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General. Borrower acknowledges that Lender has a valid interest in maintaining the
value of the Mortgaged Property so as to ensure that, should Borrower default in the
repayment of the Debt, Lender can recover all or a portion of the Debt by a sale of the
Mortgaged Property. Except as otherwise provided herein, Borrower shall not, without
the prior written consent of Lender, which consent may be withheld in its sole
discretion, consummate a Sale or Transfer. Lender shall not be required to demonstrate
any actual impairment of its security or any increased risk of default hereunder in order
to declare the Debt immediately due and payable upon a Sale or Transfer without
Lender’s prior written consent or as otherwise expressly permitted herein. This
provision shall apply to every Sale or Transfer regardless of whether voluntary or not,
or whether or not Lender has consented to any previous Sale or Transfer. Lender’s
corsent to a Sale or Transfer shall not be deemed to be a waiver of Lender’s right to
requirs such consent to any future occurrence of same. Any Sale or Transfer made in
contraveation of this paragraph shall be null and void and of no force and effect.

Definitions. he following terms shall have the definitions set forth below or otherwise
as set forth in this paragraph 9, as so indicated:

“Beneficial Qwnership Tuterest” shall mean the interest in Borrower which evidences or
has the right to the econziiic or financial benefits or burdens of Borrower’s business,
which such interests may-insiude, without limitation, those of a corporate shareholder,
limited liability company mecinoer, trust beneficiary, general partner, limited partner or
joint venturer, or any controlling siterest of any entity directly or indirectly controlling
such general partner, managing part ier, joint venturer or member, by operation of law
or otherwise.

“Declaration” shall mean the Declaration of ‘t1ust relative to the transactions described
herein executed by Wells Fargo Bank Northwast, National Association, as Trustee,
dated as December 3, 2002,

"Grantee" shall mean the Person to whom a Sale is mad¢ by the Borrower.
"Grantor" shall mean the then current Borrower who is making ¢ Sale to a Grantee.

“Non-Consolidation Opinton” shall mean that certain substantive nezn-consolidation
opinion letter delivered by Cavazos, Hendricks & Poirot, P.C. in coircction with this
Security Instrument.

"Replacement Indemnity” shall have the meaning ascribed to such term in paragraph
9(d)(4) hereof.

"Replacement Guaranty" shall have the meaning ascribed to such term in paragraph
9(d)(4) hereof.

"Sale" shall mean the sale, conveyance, alienation, mortgage, encumbrance, pledge or
other transfer of the Mortgaged Property or any part thereof or any interest therein, or
the permitting of the Mortgaged Property or any part thereof or any interest therein to
be sold, conveyed, alienated, mortgaged, encumbered, pledged or otherwise transferred.
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A Sale shall be deemed to include, without limitation: (i) an instaliment sales
agreement wherein Borrower agrees to sell the Mortgaged Property or any part thereof
or any interest therein for a price to be paid in installments (provided, however, that a
“Sale” shall not include the execution and delivery of a contract for sale of the
Mortgaged Property which is not an installment sales agreement unti] the execution and
delivery of a deed or other conveyance instrument contemplated thereby); (ii) an
agreement by Borrower leasing all or a substantial part of the Mortgaged Property for
other than actual occupancy by a space lessee thereunder; (iii) a sale, assignment or
other transfer of, or the grant of a security interest in, Borrower’s right, title and interest
in and to the Lease or any Rents, except as evidenced by this Security Instrument, the
Assignment or the other Loan Documents; and (iv) any divestiture of Borrower’s title
to the Mortgaged Property or any part thereof or any interest therein in any manner or
way, whether voluntary or involuntary, or any merger, consolidation, dissolution or
syndi<aiion affecting Borrower, except in the case of a foreclosure by Lender.

"Transfer” shall mean (i) any transfer (whether voluntary or involuntary) in one or a
series of transpCiions in which all or any portion of the Beneficial Ownership Interest in
Borrower s traasferred to a Person who is not, as of the date of such transfer, an
existing holder of 410 a part of the Beneficial Ownership Interest in Borrower, or (1)
any transfer of the “management and control” (as defined below) in an existing holder
of the primary Beneficial Swnership Interest in Borrower (such transfer shall be a
“Transfer” of that Borrower). "The term “management and control” as used herein shall
mean (A} if referring to a limted liability company that is member-managed, then any
managing member interest, (B) 1¥ referring to a partnership (whether general or
limited), then any general partner itiecest, and (C) if referring to any other type of
entity, then fifty-one percent (51%) or niore of the economic interest in such entity.
Notwithstanding the foregoing, a Transfer snall.not be deemed to exist if the following
conditions are satisfied: (w) the transfer in one or a series of transactions aggregating

less than forty-nine percent (49%) of the Beneficiu! Qwnership Interest in Borrower;

(x) such transfer does not change the actual control oi Borrower; (y) such transfer does
not adversely affect the bankruptcy remote structure of the Borrower; and (z) such
transfer does not include the transfer or replacement of any enlity or person satisfying
the independent management requirements for a bankruptcy ren ote structure unless the
transferee or replacement entity or person also satisfies such indedenident management
requirements for a bankruptcy remote structure, Notwithstanding < foregoing or
anything herein to the contrary, however, if the Guarantor set forth or-Schedule A
attached hereto and made a part hereof (“Guarantor”) is a limited partnership, then the
initial admission of limited partners into such limited partnership following the initial

funding date of the Loan shall not be deemed a “Transfer” so long as the limited !
partners admitted at such time holding a majority of the limited partnership interests in

such limited partnership are employees, officers, owners of equity interest in or
affiliates of a “Control Party” (as defined in a letter agreement between, inter alia,
Borrower and Lender dated as of the date of this Security Instrument).

"Transferee" shall mean the Person to whom all or any portion of the Beneficial
Ownership Interest in Borrower is being transferred, or, in the case of a Transfer as
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described in section (ii} of the definition of “Transfer” above, the holder of the primary
Beneficial Ownership Interest in Borrower following such Transfer.

"Transferor" shall mean the Person owning any Beneficial Ownership Interest in
Borrower which is the subject of a Transfer.

Sale Conditions. Notwithstanding anything herein to the contrary, a Sale to a Grantee

satisfying the requirements of paragraph 20 hereof shall be permitted by Lender, and the
prior written consent of Lender to such Sale shall not be required, provided that each of
the following terms and conditions are satisfied:

(1)

@

3)

(4)

(5)

(6)

No Event of Default is then continuing hereunder or under any of the other Loan
Documents, and no Lease Default exists.

Rorrawer pays or causes to be paid to Lender, concurrently with the closing of
suck’ Sale, any and all out-of-pocket costs and expenses, including, without
limitaiicn. the reasonable attorneys’ fees and disbursements, Uniform Commercial
Code finanving statement preparation costs and filing fees, title search costs and
title insurance ‘endorsement premiums incurred by Lender in connection with the
review, approval and documentation of the Loan assumption and other matters

related to such Sale

The Grantee assumes and =giees to pay {subject to the non-recourse provisions of
paragraph 51 hereof) the ' ind=btedness secured hereby and to perform all
obligations under the Note, this Security Instrument and the other Loan
Documents pursuant to the documexts and agreements executed and delivered in
connection therewith as Lender shall ré2s0nably require to evidence and effectuate
said assumption as hereby contempiated including, without limitation, an
assumption agreement in form and substance reasonably acceptable to Lender (the
“Loan_Assumption Agreement”), and the lolder or holders of the primary
Beneficial Ownership Interest in the Grantee shall execute a Replacement
Guaranty and a Replacement Indemnity.

Grantor and Grantee execute new Uniform Commercial. Code financing
statements or financing statement amendments and any alditional documents
reasonably requested by Lender to effectuate the security interes: £1 Lender in the
Mortgaged Property as to the Grantee. In connection therewith, Leader agrees to
execute and deliver any financing statement amendment or termination <o release
any security interest against Grantor.

Grantor shall provide Lender with a copy of the following Sale documents: (i) a
deed covering the Premises and Improvements, (ii) a bill of sale covering the
personaity constituting the Mortgaged Property, (iii) a Lease assignment and
assumption agreement in a form reasonably acceptable to Lender, and (iv) the
Loan Assumption Agreement.

If the Lease does not authorize the assignment of the Borrower’s rights as the
landlord under the Lease without Lessee’s consent thereto {(for such purposes the
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provisions of Section 38 of Part II of the Lease are hereby deemed by Lender to be
Lessee’s consent to such Sale), Grantor shall provide Lender with either (1) written
evidence (including a legal opinion, if reasonably required by Lender),
satisfactory to Lender in its reasonable discretion, that such transfer is permitted
under the Lease or (ii) Lessee’s execution, for approval purposes only, of the
Lease assignment specified in subparagraph (5) above.

Grantor shall cause to be delivered to Lender with respect to Lender’s title
insurance policy delivered at the closing of the initial Loan (the “Title Policy™)
and hazard insurance policy such endorsements or certificates and other similar
materials as Lender may reasonably deem necessary at the time of the Sale, all in
form and substance reasonably satisfactory to Lender, including, without
limitation, an endorsement or endorsements to the Title Policy insunng that the
Vien of this Security Instrument constitutes a first lien on the Mortgaged Property
sukject only to the Permitted Exceptions and subsequent title exceptions as
heretofcre approved by Lender or permitted under this Security Instrument,
extending the effective date of such policy to the date of execution and delivery
(or, if later, of recording) of the assumption agreement referenced above in
subparagraph (2} end insuring that fee simple title to the Mortgaged Property is
vested in the Gran‘ee, or, in lieu thereof, such other documents or evidence as
Lender may reasonably)require in order to confirm that such Title Policy is
unaffected by the Sale.

Grantor executes and delivers to Linder a release of Lender, its officers, directors,
employees and agents, from ali-sia'ms and liability relating to the transactions
evidenced by the Note, this Security’ Instrument, and any of the other Loan
Documents through and including the uate of the closing of the Sale, which
agreement shall be in form and substance reasonably satisfactory to Lender and
shall be binding upon the Grantor.

Grantee executes and delivers to Lender a certificate that, as of the date of closing
of the Sale, Grantee is in compliance with the provision; uf paragraph 20 hereof.

Lender shall have received such legal opinions (including an auihority opinion of
Grantee and the holder or holders of the primary Beneficial Ovwieiship Interest in
Grantee, an enforceability opinion as to the aforementioned 1.07i-Assumption
Agreement, the Replacement Guaranty and the Replacement Indemrity, and a
non-consolidation opinion, each of which shall be substantively similar to the
form of such opinion delivered in connection with the execution of this Security
Instrument, or may be in such other form as is reasonably acceptable to Lender) as
may be reasonably requested by Lender in connection with such Sale.

Lender shall have received an acceptable net worth statement of the holder of the
primary Beneficial Ownership Interest in Grantec (which shall be deemed
acceptable if such holder’s certified net worth equals or exceeds $50,000).
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(12) Lender shall have received written confirmation that the documents described

above have been delivered in a form that complies with the terms hereof from
special counsel to the owners of the Pass-Through Certificates (hereinafter
defined), it being agreed that Dechert is such counsel until Lender is otherwise
notified in writing by the holders of a majority in percentage interest of the Pass-
Through Certificates.

Transfer Conditions. Notwithstanding anything herein to the contrary, a Transfer (other

than a transfer by a Special Purpose General Partner (as defined in paragraph 20(t)
hereof) of its general partnership interest in the Borrower if the Borrower is a limited
partnership) shall be permitted by Lender, and the prior written consent of Lender to
such Transfer shall not be required, provided that each of the following terms and

conations are satisfied:

(1)

2)

()

(4)

()

(6)

No Event of Default is then continuing hereunder or under any of the other Loan
Docum.nts, and no Lease Default exists (and Lender shall have received a
certificate 1rom Transferor certifying such facts, and a certificate from Transferee
representing that, to its knowledge, no Event of Default or Lease Event of Default
shall be continrog immediately following such Transfer).

Lender has received cvidence reasonably satisfactory to it that all required
approvals, if any, undei tne governing documents of Borrower to effectuate such
Transfer shall have been obiiined or are not needed.

Lender shall have received a “dava date” substantive non-consolidation opinion

with respect to the Transferee nidicating that the change in the Beneficial
Ownership Interest in Borrower will 410! 2ffect the opinions stated in the Non-
Consolidation Opinion, or a new subsiantive non-consolidation opinion with
respect to the Transferee, substantively siuiiiar to the form in the Non-
Consolidation Opinion.

Such Transferee and Borrower, if applicable, shall hav< ¢xzcuted and delivered to

Lender a new Guaranty and Indemnity Agreement ("Replacement Guaranty”) and
a new Hazardous Substances Indemnity Agreement ("Replacesnent Indemnity") in

a form substantially identical to that executed by the Transferos:

Lender shail have received evidence that Borrower and Transferes pre each in -

good standing in its state of formation and are each duly qualified ana in good
standing in the state where the Mortgaged Property is located, if such
qualification is required by the laws of such state in order for such party to fulfill
its obligations in connection with the Loan.

Lender shall have reccived an authority, execution and delivery opinion of the
Transferee and Borrower (to the extent Borrower executes any operative
documents in connection with the Transfer), and an enforceability opinion as to
the aforementioned Replacement Guaranty and Replacement Indemnity
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substantively similar to the forms of such opinions delivered in connection with
the execution of this Security Instrument, as applicable.

Lender shall have received an acceptable net worth certification of the Transferee
(which shall be deemed acceplable if the Transferee’s certified net worth equals
or exceeds $50,000) executed by the Transferee.

Transferor or Transferee pays or causes to be paid to Lender, concurrently with
the closing of such Transfer, any and all out of pocket costs and expenses,
including, without limitation the reasonable attomeys fees and disbursements,
incurred by Lender in connection with the review, approval and documentation of
the matters relating to such Transfer approved by Lender hereunder.

l.ender shall have received written confirmation that the documents described
aurve have been delivered in a form that complies with the terms hereof from
specta! ) counsel to the owners of the Pass-Through Certificates (hereinafter
defined), v being agreed that Dechert is such counsel until Lender is otherwise
notified inwriting by the holders of a majority in percentage interest of the Pass-

Through Cert'firates.

Special Sale and Transfer Provisions.

(1)

)

3)

In connection with any Sal¢ approved by Lender and consummated as herein
provided, Lender agrees that the Grantor shall be released and relieved of all
obligations under the Note, this Security Agreement and the other Loan
Documents from and after the date ol consummation of such Sale. Lender shall
execute and deliver to such Grantor awiitten acknowledgment that all of the Sale
Conditions set forth herein have been satisfied and a release to such effect at no
cost to Lender.

In connection with any Transfer or Sale approved Uy Lender and consummated in
accordance with the provisions hereof, Lender agrees t#at the Grantor, Transferor
and Guarantor shall be released and relieved of all obligations under the Guaranty
and Indemnity Agreement ("Guaranty") and the Hazardous Srhstances Indemnity
Agreement ("Indemnity"). Lender shall execute and deliver .o-such -Grantor,
Transferor and Guarantor a written acknowledgment that “ali -of the Sale
Conditions or Transfer Conditions, as applicable, set forth herein have been
satisfied and a release to such effect at no cost to Lender; such release stall apply
to all prospective obligations under the Loan Documents of such Grantor,
Transferor and Guarantor and its constituents who have executed the Guaranty
and the Indemmty, and Lender shall cancel and terrmnate the Guaranty and the
Indemnity and shall use reasonable efforts to return one original of each of the
(Guaranty and the Indemnity to the Grantor, Transferor and Guarantor.

If Borrower (or any Grantee) is a Delaware business trust, or similar entity, the
substitution of trustees under such trust shall not be deemed to be a Sale or
Transfer; provided, however, that if the trustee being removed is a Delaware
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resident trustee, the new Delaware resident trustee must have a net worth of at
least $500,000,000, and if the trustee being removed is the trustee satisfying the
SPC Member (as hereinafter defined) requirements set forth in paragraph 20(t)
hereof, then the substitute trustee must also satisfy such SPC Member
requirements. If Borrower is a limited partnership, the substitution of the general
partner satisfying the SPC Member requirements set forth in paragraph 20(t)
hereof with a different general partner satisfying the SPC Member requirements
set forth in paragraph 20(t) hereof shall not be deemed to be a Sale or Transfer
provided that such substitution shall neither result in the transfer of forty-nine
percent (49%) or more of the Beneficial Ownership Interest in Borrower nor shall
change the actual control of Borrower. If Borrower is a limited liability company,
the substitution of the member satisfying the SPC Member requirements set forth
in paragraph 20(t) hereof with a different member satisfying the SPC Member
requirements set forth in paragraph 20(t) hereof shall not be deemed to be a Sale
or  [vansfer provided that such substitution shall neither result in the transfer of
forty nip= percent (49%) or more of the Beneficial Ownership Interest in
Borrower nor change the actual control of Borrower.

Notwithstanding tae foregoing, however, the removal and replacement of any
limited partner, nor-managing member or trustee of Borrower without otherwise
violating the provisiens of this paragraph 9, which person or entity is not required
to satisfy the independeiit, management requirements pursuant to paragraph 20
hereof, may be accomplish<i without the consent of Lender.

Notwithstanding the foregoing, ~any involuntary transfer of a Beneficial
Ownership Interest in Borrower caused by the death of any general or limited
partner, shareholder, joint venturer, trusies, member, manager or other type of
owner holding any Beneficial Ownershtp Interest in Borrower shall not be a
default under this Security Instrument or constitute a Sale or Transfer so long as
Borrower is reconstituted, if required, following sich death and so leng as either
(i) those persons responsible for the managemem of the Mortgaged Property
remain unchanged as a result of such death or (i) any < placement management is
approved by Lender.

In connection with each Sale or Transfer, the Borrower or Granieé or Transferee,
as the case may be, shall represent and warrant to Lender in writizig that all of the
representations and warranties set forth in paragraph 37 hereof shali-suivive such
Sale or Transfer.

In all events, if (1) a Transfer will result in any person and persons (excluding the !

Control Parties) controlled by, controlling or under common control with ‘such
person, (A) directly or indirectly, owning or controlling properties (“Related
Properties”) originally leased to affiliates of Lease Guarantor by affiliates of the
Control Parties which are encumbered by mortgage liens securing more than 10%
of the then outstanding principal amount of all notes secured by liens on Related
Properties running in favor of Lender, or (B) directly or indirectly owning or
controlling more than 49% of the Beneficial Ownership Interest in owners of
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Related Properties which are encumbered by first mortgage liens securing more
than 10% of the then principal amount of all notes secured by liens on Related
Properties runming in favor of Lender; or (i) any Transferee does not deliver a
new substantive non-consolidation opinion or down-date of the prior substantive
non-consolidation opinion in accordance with paragraph 9(d)(3) of this Security
nstrument, then such Transfer shall not take place until each Rating Agency (as
defined in paragraph 50 of this Security Instrument) that rates securities issued
with respect to the Note has confirmed in writing that such Transfer will not result
in the downgrade, qualification or withdrawal of such rating. Borrower will pay
the reasonable costs of Lender and each Rating Agency, including the fees of
their respective counsel, in connection with a Transfer. It is understood that each
Rating Agency will require Lender to deliver its recommendation based on,
among other things, a certified financial statement of Transferee (which shall be
dezmed satisfactory to Lender if the Transferee’s certified net worth equals or
encexds $50,000), standard credit report on the Transferee {or its principals, as
applicacle), Lexis/Nexis or similar search showing the Transferee (or its
principa’s, as applicable) not to have been indicted or convicted of a felony in the
preceding seven (7) years and not to have been a principal in an entity that availed
itself of the pietection of bankruptcy laws in the preceding seven (7) years.
Lender agrees to useits best efforts to provide such recommendation to each
Rating Agency wiiva five (5) business days after receipt of the foregoing
materials.

If (i) a Sale will result in any person and persons (excluding the Control Parties)
controlled by, controlling or unaer vommon control with such person, directly or
indirectly owning or controlling Related Properties which are encumbered by
mortgage liens securing more than 16% 0f the then outstanding principal amount
of all notes secured by liens on Related Progerties running in favor of Lender, or
(1) the Grantee is not a Delaware limited liabil'ty company or, with regard to
Premises located in Texas, a Texas limited parircrship or Texas limited liability
company, with orgamzational documents identical ‘¢ those of Borrower in all
material respects, then such Sale shall not take placc uniil each Rating Agency
that rates securities issued with respect to the Note has confirmed that such Sale
will not result in the downgrade, qualification or withdriwal of such rating.
Borrower will pay the reasonable costs of Lender and each Faiing Agency,
including the fees of their respective counsel, in connection witli-a\Sale. It is
understood that each Rating Agency will require Lender to (deliver its
recommendation based on, among other things, a certified financial statement of
the holder of the primary Beneficial Ownership Interest in Grantee (which shall
be deemed satisfactory to Lender if such holder’s certified net worth equals or
exceeds $50,000), standard credit report on the such holder, Lexis/Nexis or
similar search showing such holder not to have been indicted or convicted of a
felony in the preceding seven years and not to have been a principal in an entity
that availed itself of the protection of bankruptcy laws in the preceding seven
years. Lender agrees to use its best efforts to provide such recommendation to
each Rating Agency within five (5) business days afier receipt of the foregoing
materials.
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Transaction Fee: Counsel Fee. It shall be a condition of any Sale or Transfer that
Borrower shall pay Lender, in addition to the amounts described above, in the case of a
Sale, a fee of $5,000 per Sale and, in the case of a Transfer, a fee of $1,000 per Transfer
(as applicable, the “Transaction Fee”); provided, however, (i) that the Transaction Fee
for a Sale of the Mortgaged Property and other similar properties securing related
promissory notes dated as of the Effective Date held by Lender in which the primary
Beneficial Ownership Interest in the Grantee and the grantees of such similar properties
are held by the same Person (or affiliated Persons) shall not exceed $15,000 for all such
Sales occurring in a single transaction with the Grantee and such other grantees (with

-regard to the aforementioned similar properties, of which the primary Beneficial

Ownership Interests are held by the same Person (or affiliated Persons)), and (i) that
the Transaction Fee applicable to a Transfer of Beneficial Ownership Interest in
Boriower and other similar entities in which the primary Beneficial Ownership Interest
is held by the same Transferor (or affiliated Transferors) shall not exceed $5,000 for all
such Transfers occurring in a single transaction with the same Transferee (or affiliated
Transfereez)’ Rorrower will pay or cause to be paid the reasonable fees and expenses of
special counse! to the owners of the Pass-Through Certificates in connection with any
Sale or Transfer.

Subdivision; Partial Reiease. If Borrower’s name appears under the heading
“Subdivision Escrow Properties” on Schedule A attached hereto and made a part hereof,
then the Premises are subject ¢ firther subdivision pursuant to a subdivision escrow
agreement to be entered into uithe time of execution of this Security Instrument
(“Subdivision Escrow Agreement”) and Lender hereby agrees to release the Surplus
Lot (as described in the Subdivision Esctow Agreement) from the lien of this Security
Instrument in accordance with any partial release document and financing statement
partial releases delivered by Lender pursuant tw the Subdivision Escrow Agreement.
Such release shall occur upon the receipt by Lender of (i) satisfactory evidence of the
subdivision in accordance with an approved subdivision plan; (i1) satisfactory evidence
that the value of the Surplus Lot was not includcd 1n the appraised value of the
Mortgaged Property in the appraisal delivered to Lender st'the time of delivery of this
Security Instrument; and (iii) an endorsement to the title insurance with respect to the
Mortgaged Property confirming the priority of the lien herewxder subsequent to the
release of the Surplus Lot. Borrower hereby agrees to obtain, or ¢ause to be obtained,
separate tax lot status of the Final Lot (as defined in the Sukdivision Escrow
Agreement).

Easements; Dedications. If no Event of Defauit shail have occurred and be continuing,
Borrower may, from time to time, in connection with the transactions contemplated by
the Lease or otherwise, (i} sell and convey an interest in the Mortgaged Property to any
Person legally empowered to take such interest under the power of eminent domain, (ii)
grant routine utility, access and other customary easements, rights of way and other
nights in the nature of easements with respect to the Mortgaged Property as Lessee may
reasonably request, (1i1) refease or relocate existing easements and appurtenances which
are for the benefit of the Mortgaged Property as reasonably requested by Lessee, (iv)
dedicate or transfer unimproved portions of the Mortgaged Property for road, highway
or other public purposes, {v) execute petitions to have the Mortgaged Property annexed
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to any municipal corporation or utility district, (vi) enter into or modify existing
covenants, waivers, approvals or restrictions for utilities, parking or other matters as
Lessee determines necessary for the operation of the Mortgaged Property as reasonably
requested by Lessee, and (vii) execuie and deliver to any Person any instrument
appropriate to confirm or effect such grants, releases, dedications and transfers.
Borrower may instruct Lender to execute and deliver any instruments necessary to
effect any of the above by providing Lender with a certificate attaching the following:

1. such instrument;

ii. (1) a certificate of Lessee stating (A) that such grant, release, dedication, transfer,
petition or amendment is not detrimental in any material respect to the proper
conduct of Lessee’s business on such Mortgaged Property, (B) the consideration, if
ary,; being paid for such grant, release, dedication, transfer, petition or amendment
and ‘itot Lessee considers such consideration to be fair and adequate, (C) that such
grant, (elease, dedication, transfer, petition or amendment does not matenally
impair Lesses’s use or operation of such Mortgaged Property or adversely affect the
value of the Fremises (or does not reduce the fair market value of the Mortgaged
Property by any mrrount greater than the amount being paid to Borrower for such
instrument), and {D)ilat, for so long as the Lease shall be in effect, Lessee will
perform all obligations, f any, of Borrower under such instrument and will remain
obligated under the Leasc niraccordance with its respective terms; and

(2) a certificate from Lease Guarantor stating that, notwithstanding such grant,
release, dedication, transfer, petiier-cr amendment, the Lease Guaranty will remain
in full force and effect;

iii. if applicable under the Lease, an updaied 'ALTA survey reflecting such grant,
release, dedication, transfer, petition or ameidment;

1v. confirmation of Iien priority of this Security Instrument from the title company that
issued the Title Policy;

v. a letter from the appraiser who prepared the appraisal of the Mortgaged Property
delivered to Lender at the time of delivery of this Security Irstriment, or another
appraiser reasonably acceptable to Lender, to the effect that «b< dedication or
transfer of a portion of the Mortgaged Property for a road, highway ¢r other public
purpose or the grant or release is not estimated to reduce the fair market vatue of the
Mortgaged Property by an amount greater than the amount of consideration being
paid to Borrower or Lessee therefor; and

vi. such other instruments, certificates, title insurance policy endorsements and
opintons of counsel as Lender may reasonably request,

If Borrower shall deliver or cause to be delivered to Lender the following (collectively,
the “Schedule 3 Deliveries”) (1) a certification and undertaking by Lessee substantially
identical in the form of the Certificate and Agreement Regarding Matters of Record
attached as a part of Schedule 3 to the Lease and the supporting documentation required
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thereunder and all other documentation required under Section 30, Part II of the Lease,
and (2) an authorized undertaking of Guarantor substantially identical in the form of the
Guarantor’s Consent attached as Schedule 3 to the Lease, then the certifications and

deliveries set forth above in subparagraphs (i) through (vi) above shall not be required.

Such Lender direction shall be effective upon the satisfactory review by Lender and
special counsel (referred to above) to the owners of the Pass-Through Certificates of the
certificate and supporting documentation (or the Schedule 3 Deliveries, if applicable) as
evidenced by either Lender’s execution of such instruments or the delivery by Lender
to Bomrower of a written consent. If the consideration payable to Borrower in
connection with such grant, release, dedication, transfer, petition or amendment
exceeds 2% of the original principal balance of the Loan, Borrower hereby assigns to
Lenger and agrees to deliver to Lender all such consideration which shall be applied to
the pazual prepayment of the Note, without Prepayment Consideration.

10. Estoppel Certificates. After request by Lender, Borrower shall within ten (10) days furnish

11.

Lender with a staterient, duly acknowledged and certified, setting forth (1) the amount of the
original principal amount of the Note; (ii) the unpaid principal amount of the Note; (1) the
rate of interest of the Not<:{iv) the date installments of interest and/or principal were last
paid; and (v) that the Note-and this Security Instrument are valid, legal and binding
obligations and have not veer modified or if modified, giving particulars of such
modification.

Within fifteen (15) days after request by Bosrower, and at Borrower’s sole cost and expense
(provided that Borrower shall only be required to reimburse Lender for its actual out-of-
pocket costs (including reasonable legal Tces and disbursements incurred by Lender)),
Lender shall provide Borrower and/or Transfercs, Grantee or Transferee a statement, duly
certified (i) setting forth the outstanding principat .amount of the Loan; (ii) confirming
whether, to its actual knowledge, without independent investigation or inquiry, any default
exists under the Note, this Security Instrument and the other Loan Documents; and (iii)
attaching a copy of the Note, this Security Instrument aid the other Loan Documents
identified on Borrower’s request, and certifying that to its sstual knowledge, without
independent investigation or inquiry, such copies are true, correct aad complete. Lender
shall be required to furnish such certificate only once a year or in sonnection with any
pending or proposed Sale or Transfer as contemplated in the Loan Docuticpia

Changes in the Laws Regarding Taxation. If any law is enacted or adopted o amended
after the date of this Security Instrument which deducts the Debt from the value of the

Mortgaged Property for the purpose of taxation or which imposes a tax, either directly or
indirectly, on the Debt or Lender’s interest in the Mortgaged Property, Borrower will pay
such tax, with interest and penalties thereon, if any. In the event Lender is advised by
counsel chosen by it that the payment of such tax or interest and penalties by Borrower
would be unlawful or taxable to Lender or unenforceable or provide the basis for a defense
of usury, then in any such event, Lender shall have the option, by written notice of not less
than one hundred twenty (120) days, to declare the Debt immediately due and payable. Any
prepayment made pursuant to this paragraph shall be without Prepayment Consideration or
any other prepayment consideration.
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No Credits on Account_of the Debt. Borrower will not claim or demand or be entitled to
any credit or credits on account of the Debt for any part of the Taxes or Other Charges
assessed agamnst the Mortgaged Property, or any part thereof, and no deduction shall
otherwise be made or claimed from the assessed value of the Mortgaged Property, or any
part thereof, for real estate tax purposes by reason of this Security Instrument or the Debt.
In the event such claim, credit or deduction shall be required by law, Lender shall have the
option, by written notice of not less than one hundred twenty (120} days, to declare the Debt
immediately due and payable. Any prepayment made pursuant to this paragraph shall be
without Prepayment Consideration or any other prepayment consideration.

Documentary Stamps. If at any time the United States of America, any state or
commonwealth thereof or any subdivision of any such state or commonwealth shall require
revenioe-or other stamps to be affixed to the Note or this Secunity Instrument, or impose any
other tax ¢1 charge on the same, Borrower will pay for the same, with interest and penalties
thercon, if any.

Usury Laws. This Scounity Instrument and the Note are subject to the express condition that
at no time shall Borrower be obligated or required to pay interest on the Debt at a rate which
could subject Lender to eilher civil or criminal liability as a result of being in excess of the
maximum interest rate which Serrower is permitted by law to contract or agree to pay. If by
the terms of this Security Inctriment or the Note, Borrower is at any time required or
obligated to pay interest on the Debi at a rate in excess of such maximum rate, the rate of
mterest under the same shall be deericd to be immediately reduced to such maximum rate
and the interest payable shall be computed at such maximum rate and all previous payments
in excess of such maximum rate shall be dzeired to have been payments in reduction of the
principal and not on account of the interest due nercunder.

Books and Records. Borrower shall keep adequete books and records of account in
accordance with generally accepted accounting princip'cs on a modified cash basis or a
federal income tax basis, in either case consistently applied and fumish to Lender upon
Lender’s request: (a) unaudited financial statements of Borrewer for the year just ended,
including balance sheet and statement of income and expenses <2rtified as true and correct
by an officer or manager of the Borrower; (b) copies of all tax retums filed by Borrower
within twenty (20) days after the filing thereof, and (c) copies of all financial information
received by Borrower under the Lease within twenty (20) days arficr receipt thereof.
Borrower shall provide Lender with such additional financial or managenieit-information
with respect to Lessee or the Mortgaged Property as Lender may reasonak'y request,
provided that any such additional information is available to Borrower pursuant to the terms
and provisions of the Lease.

Performance of Other Agreements. Borrower shall observe and perform or cause Lessee to
observe or perform each and every term to be observed or performed by Borrower pursuant
to the terms of any agreement or recorded instrument affecting or pertaining to the
Mortgaged Property, including, without limitation, any reciprocal easement, operating or
stmilar agreement, and if Borrower shall fail to so observe and perform, or cause to be so
observed and performed by Lessee, any such terms, Lender and its agents, employees,
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contractors, engineers, architects and other representatives shall have the nght to so observe
and perform such terms.

Further Acts, etc. Borrower will, at the cost of Borrower, and without expense to Lender,
do, execute, acknowledge and deliver all and every such further acts, deeds, conveyances,
mortgages, assignments, notices of assignment, transfers and assurances as Lender shall,
from time to time, reasonably require, for the better assuring, conveying, assigning,
transferring, and confirming unto Lender the property and rights hereby mortgaged, given,
granted, bargained, sold, alienated, enfeoffed, conveyed, confirmed, pledged, assigned and
hypothecated or intended now or hereafter so to be, or which Borrower may be or may
hereafter become bound to convey or assign to Lender, or for carrying out the intention or
facilitating the performance of the terms of this Security Instrument or for filing, registering
or recording this Security Instrument. Borrower, on demand, will execute and deliver and
hereby autiicrizes Lender to execute in the name of Borrower or without the signature of
Borrower 10 in¢ extent Lender may lawfully do so, one or more Uniform Commercial Code
financing statenents, chattel mortgages or other instruments, to evidence more effectively
the security interest of Lender in the Mortgaged Property. Borrower grants to Lender an
irrevocable power oi attorney coupled with an interest for the purpose of exercising and
perfecting any and all'rpglis and remedies available to Lender at law and in equity,
including, without limitation,such rights and remedies available to Lender pursuant to this
paragraph 17; provided, however; that such power of attorney shall only be exercised during
the existence of an Event of Defau/! tiereunder. :

Recording of Security Instrument, etc. Rorrower forthwith upon the execution and delivery
of this Security Instrument and thereaficr,{rom time to time, will cause this Security
Instrument, and any security instrument creaiing 2 lien or security interest or evidencing the
lien hereof upon the Mortgaged Property and €ac’i instrument of further assurance to be
filed, registered or recorded in such manner and i siuch places as may be required by any
present or future law in order to publish notice of and fuiiv to protect the lien or security
interest hereof upon, and the interest of Lender in, the Mertzaged Property. Borrower will
pay all filing, registration or recording fees, and all expences incident to the preparation,
execution and acknowledgment of this Security Instrument, zuy ortgage supplemental
hereto, any security instrument with respect to the Mortgaged Propenty and any instrument
of further assurance, and all federal, state, county and municipal, taies, duties, imposts,
assessments and charges arising out of or in connection with the executior 2ad delivery of
this Security Instrument, any mortgage supplemental hereto, any security 1strument with
respect to the Mortgaged Property or any instrument of further assurance, cxiept where
prohibited by law so to do. Borrower shall hold harmless and indemnify Lender, its
successors and assigns, against any liability incurred by reason of the imposition of any tax
on the making and recording of this Security Instrument.

Prepayment: Substitution of Collateral.

(a) The Debt may not be prepaid except as described below and except in connection with
a Rejectable Offer as a result of 2 Termination Casualty (as defined in the Lease) in
accordance with paragraph 3(g) hereof, a Rejectable Offer as a result of a Major
Condemnation (as defined in the Lease) in accordance with paragraph 6(c) hereof, a
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Rejectable Offer as a result of a failure to reach Substantial Completion (as defined in
the Lease) of the Mortgaged Property in accordance with paragraph 33(e) hereof, in
connection with the application of Net Award against the Debt as provided in
paragraphs 3(¢) and 6(b) hereof, in connection with minor releases and casements as
described in paragraph 9(h), or after June 30, 2012 in accordance with the terms of the
Note, but may be defeased in accordance with the terms of the Note.

Subject to compliance with the applicable terms and conditions of this paragraph 19(b)
and if an Event of Default shall not have occurred and be continuing, Borrower, in
connection with a Sale or Transfer to be effected within two (2) years after the date
hereof, shall have the right {the “Substitute Collateral Right”) to reduce the principal
ba'ance, in part but not in whole, of the Note, provided that it simultaneously issues a
nevs note in the form specified in the Declaration (the “New Note”),and which is
securcd by Cash Collateral (as defined herein). This Substitute Collateral Right may
only bz exercised by the Borrower one time (and may not be exercised by any
Grantee).

Any Sale, as dzscribed in paragraph 9(a) hereof, to be made by Borrower as to which
Borrower elects 1o exercise the Substitute Collateral Right, shall be subject to
satisfaction of the followiiig conditions:

i.  at least twenty (20) days prior to the proposed date of Sale or, if Rating' Agency
confirmation of such Sale is equired, at least thirty (30) days prior to the proposed
date of Sale, Borrower shall 4eliver written notice {the “Substitute Collateral
Notice) to Lender specifying (A)-ihe date of the intended Sale, (B) Borrower’s
election to exercise its Substitute Cuilateral Right, and (C) the date.upon which the
Debt Assumption Right (as hereinafier-defined) will expire, which is at least two
(2) business days prior to the next schedul:d rent payment under the Lease (the
“Election Period Deadline”);

ii. at least ten (10) business days prior to the propos:d date of Sale, Borrower shall
deliver to Lender a certificate in the form specified in'the Declaration;

1i. on the date of Sale,

(A) Borrower shall, pursuant to an Escrow Agreement in the teim specified in
the Declaration, deposit or cause to be deposited into escrow ‘with Chicago
Title Insurance Company or another title insurance company or escrow
agent acceptable to Lender (the “Escrow Agent”), for the benefit of Lender,
cash in an amount equal to the following: (1) the amount by which the
principal amount of the Note is to be reduced, which must be less than the
unpaid principal amount thereof (the “Principal Collateral”), (2) interest
which has accrued and is unpaid on the Note and interest which will accrue
on the New Note from the date through which interest was last paid on the
Note to, but excluding, the Election Period Deadline (the “Interest
Collateral”); (3) the Substitute Make-Whole Premium, as hereinafier
defined; and (4) the Substitute Collateral Fees and Expenses, as hereinafter
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defined (such amounts in clauses (1} through (4), collectively, the “Cash
Collateral™). The term “Substitute Collateral Fees and Expenses” means the
sum of the fees of the Escrow Agent, Lender and their respective counsel in
connection with the Sale. The Cash Collateral shall be held by Escrow
Agent in an escrow account pursuant to the Escrow Agreement for the
benefit of Lender. Such deposit of the Cash Collateral, to the extent made
by the transferee, shall be deemed to have been paid by the transferee to
Borrower as purchase price and/or deposit under the contract of sale
between Borrower and the transferee for the Mortgaged Property, and then
deposited by Borrower pursuant to the Escrow Agreement into escrow with
Escrow Agent as the Cash Collateral for the New Note. The Borrower shall
simultaneously deliver a Pledge and Security Agreement in the form
specified in the Declaration to Escrow Agent granting to the Lender a first
priority perfected securtty interest in the Cash Collateral as collateral for the
obligations of Borrower under the New Note described in paragraph (B)
hilow. Borrower shall take or cause to be taken all actions necessary to
per{ert such security interest in favor of Lender, including, without
limiiation, filing a Uniform Commercial Code statement. “Substitute
Collaterat Miake-Whole Premium” as used in this paragraph 19 shall mean
an amount detennined as follows: (1) in the event that the Reinvestment
Yield (as defined in the Note) shall, on the date of calculation, be greater
than or equal to tlie Applicable Interest Rate (as defined in the Note), an
amount equal to 0 (ualess the exercise of the Substitute Collateral Right
occurs during the Lockcut Period defined in the Note, in which case the
minimum Substitute Collatéral Make-Whole Premium shall be 1% of the
principal amount of the Principzi Collateral), and (2) in the event that the
Reinvestment Yield shall, on the date of calculation, be less than the
Applicable Interest Rate, an amount <qual to (x) the sum of the amounts
representing the present values of each rmairing scheduled payment which
would be payable with respect to the Note fsllowing such exercise of the
Substitute Collateral Right, such sum to te deiermined by discounting
(monthly on the basis of a 360-day year cormposed of twelve 30-day
months) each such amount utilizing a discount factor equal to the
Reinvestment Yield plus 50 basis points, less (y) the princiral amount of the
Note, but in no event less than 0;

Borrower shall issue to Lender the New Note in an aggrega'e. principal
amount equal to the Principal Collateral. The New Note shall be secured
solely by the Cash Collateral. Interest shall accrue on the New 'Note and on
the reduced amount of the Note; '

Borrower shall have delivered to Lender a Substitute Collateral Borrower
Opinion in the form specified in the Declaration or in such other form as is
reasonably acceptable to Lender;

Borrower and a bankruptcy remote, special purpose Delaware limited
ltability company, Texas limited partnership or Texas limited liability
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company, as the case may be, having organizational documents
substantively identical to Borrower’s (except for proper names, purposes,
dates and numbers) (the “Substitute Collateral Borrower”), which may be
formed and controlled by one of the Control Parties or one of their
respective affiliates, shall have entered into an assignment and assumption
agreement, pursuant to which Borrower shall have assigned ownership of
the Cash Collateral to the Substitute Collateral Borrower and the Substitute
Collateral Borrower shall have assumed the outstanding obligations under

the New Note;

(E) either the transferee or Borrower shall have paid or deposited with Escrow
Agent all transfer and mortgage taxes incurred or to be incurred in
connection with such Sale and the exercise of the Substitute Collateral
Right. Borrower hereby indemnifies Lender in respect of any such taxes;

(F) (Rorrower or the transferee shall have delivered to Lender a Substitute
Collateral Non-Consolidation Opinion in the form specified in the
Declaration or in such other form as is reasonably acceptable to Lender;

(G) Borrower shall-have delivered to Lender an opinion of counsel that exercise
of the Substitute Collateral Right will not result in a realization event under
Section 1001 of the Internal Revenue Code of 1986, as amended, in the form
specified in the Declaration or in such other form as is reasonably
acceptable to Lender; and

(H) the transferee shall have delivired a transferee opinion letter complying with
the requirements of the Declaraiion,

(d) Any Transfer, as defined in paragraph 9(b) hcreof,-to be made by a Transferor, as
defined in paragraph 9(b), as to which Borrower circts to exercise the Substitute
Collateral Right shall be subject to satisfaction of the icilowing conditions:

(i) at least twenty (20) days prior to the proposed date' of-Transfer or, if Rating
Agency confirmation of such Transfer is required, at leasi-hirty.(30) days prior to
proposed date of Transfer, Borrower shall deliver the Substitute Collateral Notice
to Lender; :

(ii) at least ten (10) business days prior to the proposed date of Transfer. Borrower
shall deliver to Lender a certificate in the form specified in the Declaration;

(iit) on the date of Transfer:

(A} Borrower shall, pursuant to an Escrow Agreement in the form specified in
the Declaration, deposit or cause to be deposited into escrow with Escrow
Agent, for the benefit of Lender, the Cash Collateral. Such deposit of the
Cash Collateral, to the extent made directly by the transferee, shall be
deemed to have been patd by the transferee to the Transferor as purchase
price and/or deposit under the contract of sale between the Transferor and
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the transferee for the transfer of the equity interest in Borrower, then
transferred by Transferor to Borrower as a capital contribution; and then
deposited by Borrower into escrow with Escrow Agent pursuant to the
Escrow Agreement as the Cash Collateral for the New Note. Borrower shall
simultaneously deliver a Pledge and Secunity Agreement in the form
specified in the Declaration granting to Lender a first priority perfected
security interest in the Cash Collateral as collateral for the obligations of the
Borrower under the New Note described in paragraph (B) below. Borrower
shall take or cause to be taken all actions necessary to perfect such security
interest in favor of Lender, including, without limitation, filing a Uniform
Commercial Code financing statement;

Borrower shall issue to Lender the New Note. The New Note shall be
secured solely by the Cash Collateral;

Rorrower shall have delivered to Lender a Substitute Collateral Borrower
Cpizuon in the form specified in the Declaration or in such other form as is
reasciiably acceptable to Lender;

Borrower “and-Substitute Collateral Borrower shall have entered into an
assignment and assumption agreement, pursuant to which Borrower shall
have assigned owzership of the Cash Collateral to the Substitute Collateral
Borrower, and the Suistitute Collateral Borrower shall have assumed the
outstanding obligations wader the New Note;

Borrower shall have paid or-usposited with Escrow Agent all transfer and
mortgage taxes incurred or to teancurred in connection with such Transfer
and the exercise of the Substitutc Collateral Right. Borrower hereby
indemnifies Lender in respect of any such.taxes;

Borrower shall have delivered or caused to be delivered to Lender a
Substitute Collateral Non-Consolidation Opimen ia the form specified in the
Declaration or in such other form as is reasonably acceptable to Lender;

Borrower shall have delivered to Lender an Opinion of Counsel that
exercise of the Substitute Collateral Right will not resulc i a realization
event under Section 1001 of the Intermal Revenue Code of 1986, as
amended, in the form specified in the Declaration or in such oth¢r form as'is

reasonably acceptable to Lender; and

The transferee shall have delivered a transferee opinion letter complying
with the requirements of the Declaration.

(e) Upon satisfaction of the conditions set forth in pardgraph 19(c) or {d), as applicable:

(1) Lender shall cause the grid attached to the Note to be amended to reflect a
decrease in the principal amount of such Note by the Principal Collateral; and
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(1i) Lender shall deliver a relcase releasing Borrower or Transferor, as applicable,
from its obhgations under the New Note.

Subject to compliance with the terms and conditions of paragraph 19(c) or (d) above,
as applicable, and this paragraph 19(f), and if an Event of Default shall not have
occurred and be continuing, the transferee, in the case of a Sale subject to paragraph
19(c) or, Borrower in the case of a Transfer subject to paragraph 19(d), may
subsequently elect to assume (the “Debt Assumption Right”), in whole but not in part,
the debt of the Substitute Collateral Borrower evidenced by the New Note. Exercise of
the Debt Assumption Right by the transferee or Borrower, as applicable, is subject to
satisfaction of the following conditions:

{i)_'no later than three (3) business days prior to the Election Period Deadline, the

transferec or Borrower, as applicable, shall deliver written notice to Lender and
Cseiow Agent stating such transferee’s or Borrower’s election, as applicable, to
exerciso the Debt Assumption Right;

(i1) either (A) i{ the Sale is subject to paragraph 19(c), the transferee and the
Substitute Callzteral Borrower shall have entered into an assignment and
assumption agrecment, pursuant to which the Substitute Collateral Borrower shall
have assigned, and the transferee shall have assumed, ownership of the Cash
Collateral and the outsiznding obligations under the New Note; or (B) if the
Transfer is subject to paiagzraph 19(d), Borrower and the Substitute Coliateral
Borrower shall have entered {iito an assignment and assumption agreement,
pursuant to which the Substitme Collateral Borrower shall have assigned, and the
Borrower shall have assumed, sucp ownership of the Cash Collateral and the
outstanding obligations under the New Note; and

(1i1) if and to the extent available under applicaole }2w and title insurance regulations,
the transferee or Borrower, as applicable, shali cause to be delivered to Lender an
endorsement or endorsements to the Title Policy #isuring that the lien of this
Security Instrument constitutes a first lien on the Moitgaged Property subject only
to the Permitted Exceptions and subsequent title exceptioas as theretofore, or in
connection therewith, approved by Lender or permitted mider this Security
Instrument, extending the effective date of such policy to the 2atc on which the

Debt Assumption Right is exercised, or such other documents-or evidence as

Lender may reasonably require in order to confirm that such Title Pohcy is
unaffected by the exercise of the Debt Assumption Right.

If Borrower or the transferee, as applicable, has elected to exercise its Debt Assumption
Right and all of the conditions of this paragraph 19(f) have been satisfied, Lender shall
cause the grid attached to the Note to be increased to reflect an increase in the principal
amount of such Note by the principal amount of the New Note. The lien hereof shall
automatically be amended to secure such increase in the principal amount of the Note.
Lender shall simultaneously deliver a release, releasing the Substitute Collateral
Borrower from the New Note and cancel such New Note. Escrow Agent shall execute
a Uniform Commercial Code Form 3 termination statement that will have the effect of
releasing Lender’s security interest in the Cash Collateral. Escrow Agent shall release
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all funds in the escrow account, other than the Substitute Collateral Fees and Expenses,
to the transferee, in the case of a Sale, subject to paragraph 19(c), or the related Control
Party, as applicable, in the case of a Transfer, subject to paragraph 19(d). Escrow
Agent shall pay all Substitute Collateral Fees and Expenses to the appropriate parties in
accordance with the Escrow Agreement.

If the principal amount of the Note has been reduced in accordance with paragraph
19(c) or (d) above, and if Borrower or the transferee, as applicable, has either not
timely elected to assume the debt of the Substitute Collateral Borrower or all of the
conditions to the exercise of the Debt Assumption Right have not been satisfied by the
Election Period Deadiine, then the following requirements, events and conditions shall
become operative (provided that such requirements, events and conditions shafl not
constitute an Event of Default hereunder unless and until the following have not been
satistied):

(i) therlew Note shall become immediately due and payable as of the Election
Period Deadline;

(it) the New Noteshall be repaid with the Cash Collateral;

(iti} Escrow Agent shzil release the Principal Collateral, Interest Collateral and the
Substitute Collaterai Mike-Whole Premium to the Lender, which shall distribute
such ‘amounts to the iciders of the Pass-Through Certificates (hereinafter
defined) as if such distribut ons were being made on the Note;

(iv) Escrow Agent shall pay all Suosiitute Collateral Fees and Expenses to the
appropriate parties in accordance with-the Escrow Agreement; and

(v) any excess funds remaining after the distribations described in clauses (iii) and
(iv) shall be remitted to the Substitute Collateral Eorrower.

If, prior to the Election Period Deadline, the yield on the ustively traded U.S. Treasury
obligation having a maturity approximating the average lii: of the Note declines by
fifty (50) basis points or more from the yield at which the Substitute Collateral Make-

. Whole Premium was initially calculated, Lender shall give writteri notice within three

(3) business days of such decline to Borrower, the transferee, and *ie Substitute
Collateral Borrower. Upon receipt of such notice, Substitute Collaterai Boirower shall
be required to deposit or cause to be deposited with Escrow Agent an“aldditional
amount equal to the excess of the Substitute Collateral Make-Whole Premium
calculated based on the current yield on actively traded U.S. Treasury obligations with
a maturity approximating the average life of the Note on the date of such notice over
the original Substitute Collateral Make-Whole Premium. During the Election Period,
Lender shall review the aforesaid yield rated every five (5) business days during the
Election Period.

Borrower agrees to pay all reasonable fees and expenses (including reasonable legal
fees) incurred by Borrower, Escrow Agent and Lender on behalf of the registered
owners of those certain pass-through certificates (each a “Pass-Through Certificate™)
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issued by Lender in connection with the exercise of the Substitute Collateral Right
and/or Debt Assumption Right.

20. Single Purpose Entity/Separateness. Borrower hereby represents and warrants to, and

covenants with, Lender that as of the date hercof and until such time as the Debt shall be
paid in full:

()

(b)

()

(d)

(e)

0

(2)

(h)

Borrower does not own and will not own any asset or property other than (i) the
Mortgaged Property, (i1) incidental personal property necessary for the ownership or
operation of the Mortgaged Property, and (iii) the Cash Collateral, if contributed in
accordance with paragraph 19 above.

Ta the extent its office, if any, is located in the offices of any of its affiliates, Borrower
will pay fair market rent for its office space located therein and its fair share of any
overhigaz costs with respect thereto.

Borrower wiii not engage in any business other than the ownership, management,
leasing, operaiiom-and sale of the Mortgaged Property, and Borrower will conduct and
operate its business a3 presently conducted and operated.

Borrower will not enter int¢ any contract or agreement with any affiliate of Borrower,
any constituent party of Boriower, any guarantor or any affiliate of any constituent
party or guarantor, except upco-terms and conditions that are intrinsicaily fair and
substantially similar to those that won!d be available on an arms-1ength basis with third
parties other than any such party.

Borrower has not incurred and will not inzvrany indebtedness, secured or unsecured,
direct or indirect, absolute or contingent (inclvzing guaranteeing any obligation), other
than (i) the Debt (and the New Note, if applicaie) or (ii) unsecured trade payables or
accounts payable on account of incidentals or services supplied or furnished to
Borrower which are customarily incurred in the cidmary course of business and
generally payable within thirty (30) days, or (ii1) obligaticns o Lessee under the Lease
or to other tenants or occupants of the Mortgaged Property.

Borrower has not made and will not make any loans or advances to _any third party
(including any affihate or constituent party, any guarantor or any -iiliate of any
constituent party or guarantor), shall not pledge its assets for the beneiil of any other
entity {except in connection with the exercise of the Substitute Collateral Rizht under
paragraph 19 of this Security Instrument) and shall not acquire obligations or securities
of its members or its affiliates.

Borrower is and will remain solvent and Borrower will pay its debts and liabilities
(including, as applicable, shared personnel and overhead expenses) from its assets as
the same shall become due subject, however, to Borrower’s rights to contest as
provided in the Loan Documents.

Borrower has done or caused to be done and will do all things necessary to observe
organizational formalities and preserve its existence.
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Borrower will make investments directly or by brokers engaged and paid by the
Borrower or its agents (provided that if any such agent is an affiliate of the Borrower it
shall be compensated at a fair market rate for its services).

Borrower will maintain books, accounting records and other corporate documents and
records, financial statements, bank accounts and payroll accounts separate from those
of its affiliates, any constituent party and any other person. If required by law to file
tax returns, Borrower will file its own tax retumns (if required by applicable law) and
characterize itself as a separate entity (except to the extent it is treated as a disregarded
entity solely for tax purposes) from any affiliate or other person in each and every
report, tax return or financial statement. Borrower shall maintain its books, records,
resolutions and agreements as official records.

Botrewer will separately manage the Borrower’s labilities from those of any affiliate
and pav-irom its assets (to the extent available) all of its own obligations, indebtedness
and liabilues. including all administrative expenses and compensation to employees,
consultants or szents, and all operating expenses, except that the Borrower’s members,
partners or benciicial owners may pay the orgamzational expenses of the Borrower.

Borrower will not beComs-involved in the day-to-day management of any other person.

Borrower will be, and at Il times will hold itself out to the public as, a legal entity
separate and distinct from anyclher entity (including any of its managers, members,
any affiliate of Borrower, any constituent party of Borrower, any guarantor or any
affiliate of any constituent party or guarantor), and shall conduct business in its own
name and through its own authorized uirectors, officers, managers, employees and
agents and shall maintain and utilize separate stationery, invoices and checks.
Borrower shall correct any known misunderstanding regarding its status as a separate
entity and shall not identify itself as a divisioi or part of its members or affiliates or
any of its affiliates as a division or part of Borrowet

Borrower will maintain adequate capital for the normai obligations reasonably
foreseeable in a business of its size and character and in'light of its contemplated
business operations.

Borrower will not commingle the funds and other assets of Borrowerwio» those of any
affiliate or constituent party, any guarantor, or any affiliate of any constituent party or
guarantor, or any other person.

Borrower has and will maintain its assets in such a manner that it will not be costly or
difficult to segregate, ascertain or identify its individual assets from those of any
affiliate or constituent party, any guarantor, or any affiliate of any constituent party or
guarantor, or any other person.

Borrower does not and will not hold itself out to be responsible for the debts or
obligations of any other person.

-36-

30124311



(r)

(s)

®

(1)

UNOFFICIAL COPY

Borrower will not dissolve or terminate or materially amend the terms of its trust
agreement, certificate of incorporation, partnership agreement, operating agreement or
other agreement pursuant to which Borrower 1s organized.

Borrower will not enter into any transaction of merger or consolidation, or liquidate or
dissolve (or suffer any liquidation or dissolution), or acquire by purchase or otherwise
all or substantially all the business or assets of, or any stock or other evidence of
beneficial ownership of any entity.

If Borrower is a business trust, at least one trustee, or if Borrower is a limited hability
company, at least one member or manager, or if Borrower is a corporation, at least one
director, or if Borrower is a limited partnership, at least one general partner (such
t{ustee, member, manager, director or general partner being herein referred to as the
“SPC Member”) shall be (i) a limited lability company or corporation which at all
times 11752 manager, member or director who qualifies as an Independent Person (as
defined bciow), or (i) a natural person who qualifies as an Independent Person (as
defined in paragraph 20(u)), and such SPC Member other than an Independent Person
(hereinafter defied) will at all times cause Borrower to comply, with each of the
representations, warrzaties, and covenants contained in this paragraph 20
Additionally, if Borrowzir 1s a limited partnership, at least one general partner of
Borrower shall at all tin.es satisfy the covenants made with respect to Borrower in this
paragraph 20 (the “Special Purpose General Partner™).

“Independent Person” means an ‘individual who is not, and during the preceding five
(5) years has never been, and 1s not. while serving as the Independent Person (and is
not, and during the preceding five (5) ysdrs never been, an Affiliate of): (i) a direct or
indirect legal or beneficial owner of any ‘'imited lability company membership
interest, stock, partnership, membership or oiher'equity interest in any of Borrower, an
Owner (defined in this paragraph 20{u)) or any of thzir respective Affiliates (defined in
this paragraph 20(u)); (ii) creditor, customer or supplier of any of Borrower, an Owner
or any of their respective Affiliates, (provided that.a person who derives and
reasonably expects to derive in the future no more than 5% =f his or her annual after
tax income from services rendered as an Independent Pericn for Borrower and
Affiliates of Borrower shall not be disqualified as an Independzav Person); (iif) an
employee, officer, director (other than during his tenure as an Indepe:ident Person of
Borrower or for one or more Affiliates), member, manager (otlie: than as an
Independent Person of Borrower or for one or more Affiliates), trustee (ot*@r than as
Independent Person of Borrower or for one or more Affiliates), bencticiary or
contractor of Borrower, an Owner or any of their respective Affiliates; (iv) a person
who controls (whether directly, indirectly or otherwise), Borrower, an Owner or any of
their respective Affiliates or any substantial supplier, customer or creditor, or an
officer, director, {(other than as an Independent Person of Borrower or for one or more
Affiliates), beneficiary, trustee, (other than as an Independent Person of Borrower or
for one or more Affiliates), manager {other than as an Independent Person of Borrower
or for one or more Affiliates), member or contractor of Borrower, Owner or any of
their respective Affiliates; and (v) a spouse, parent, sibling or child of any Person
described in clauses (i) through (iv) above.
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As used herein, “Affiliate” shall have the same meaning as defined in §101 of the
Bankruptcy Code and shall include all “insiders”, as such term is defined in §101 of
the Bankruptcy Code, with respect to Borrower, except that the percentage of direct or
indirect legal or beneficial interest required to be held by the relevant entity shall be
ten percent (10%), not twenty percent (20%).

As used herein, “Owner” means the members or partners having an economic interest
or beneficiaries of Borrower and each of their successors in interest as members,

partners or beneficiaries of Borrower.

As used herein, “Person” shall mean a natural person, corporation, limited partnership,
general partnership, business trust, limited lability company or other form of

2:scclation.

Borrower shall not cause or permit the board of directors or board of managers, as
applicsvle. of Borrower or the SPC Member, as applicable, to take any action which,
under the tsrins of any certificate of incorporation, by-laws, voting trust agreement
with respect {0 any common stock or other economic ownership interest, or limited
liability company 2greement requires the unanimous vote of the board of directors or
board of managers, a5 applicable, of Borrower or the general partners of Borrower or
the SPC Member, as ap)licuble, uniess at the time of such action there shall be at least

one member who is an Independent Person,

Borrower shall conduct its business so that the assumptions made with respect to
Borrower in the Non-Consolidation Opinion shall be true and correct in all respects.

Events of Default. Each of the following evecats constitutes an event of default (“Event of

Default™): :

@
(b)

(d)

(e)

(6

if any portion of the Debt is not paid within five (5)days from the date it was due;

subject to the provisions of paragraph 4(b) hereof, if Tax2s are not paid before they
become delinquent, or Other Charges or other sums due h¢ cunder are not paid when
due, and Borrower fails to cure after ten (10) days after the easlier of notice or actual
knowledge thereof;

if (i) the Policies are not kept in full force and effect or (i) withinien (10) days
following written demand, Borrower shall fail to cause the delivery -of eny such
Policies or a certificate, binder or other evidence of the renewal of any such Policies to

Lender;

if Borrower violates or does not comply with the provisions of subparagraphs 7(b)(iv),

7(b)(v), 7(b)(vi) or 7(b)(vii);

if Borrower transfers or encumbers the Mortgaged Property or any interest therein in
violation of the provisions of paragraph 9 hereof;,

if Borrower breaches the provisions of paragraph 20 hereof,
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if any representation or warranty of Borrower, or any guarantor, made herein or in any
certificate, report, financial statement or other instrument or document furnished to
Lender shall prove to have been false or misleading in any material respect when made
or if any of the assumptions in the Non-Consolidation Opinion shall be or become
inaccurate;

if Borrower shall make a general assignment for the benefit of creditors or if Borrower
shall generally not be paying its debts as they become due;

if a receiver, liquidator or trustee of Borrower shall be appointed or if Borrower shall
be adjudicated a bankrupt or insolvent, or if any petition for bankruptcy, reorganization
or.arrangement pursuant to federal bankruptcy law, or any simular federal or state law,
si2!l be filed by or against, consented to, or acquiesced in, by Borrower or if any

. preceading for the dissolution or liquidation of Borrower shall be instituted; however,

if such anpointment, adjudication, petition or proceeding was involuntary and not
consentec to by Borrower upon the same not being discharged, stayed or dismissed
within sixty (65) days;

if the Mortgaged Froperty or any part thereof is taken on execution or other process of
law in any action against-Rorrower other than a condemnation proceeding;

if the holder of any lien or security interest on the Mortgaged Property (without
implying the consent of Lenaer #0 the existence or creation of any such lien or security
interest), whether superior or sabordinate to this Security Instrument or any of the
other Loan Documents, declares a default and such default is not cured within any
applicable grace or cure period set ferip in the applicable document or such holder
institutes foreclosure or other proceedings, for the enforcement of its remedies
thereunder;

subject to the provisions of paragraph 4(b) hereof, if thz Mortgaged Property becomes
subject to any mechanic’s, materialmen’s or other licn{¢ther than for local real estate
taxes or assessments which are not then due and payable) and such lien shall remain
undischarged of record (by payment, bonding or otherwise) forr a period of thirty (30)
calendar days after Borrower’s actual knowledge thereof;

subject to the rights of Lessee to contest same as set forth in the Lezse, if Borrower
fails to cure, or fails to take commercially reasonable actions to enforce Lessee’s

obligations to cure, promptly any violations of laws or ordinances affccting the -

Mortgaged Property;

if Borrower fails to (i) permit on-site inspections of the Mortgaged Property (subject to
the terms of the Lease, provided that no default beyond any applicable notice and/or
cure period then exists under the Lease), or (ii) provide the financial information
required pursuant to paragraph 15 hereof, and such breach or default continues for five
(5) days after notice thereof;,
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(0) if Borrower shall default in the observance or performance of any other term, covenant
or condition of the Note, this Security Instrument or any of the other Loan Documents,
and Borrower shall fail to remedy such default within thirty (30) days after notice by
Lender to Borrower of such default, or if such default is of such a nature that 1t cannot
with due diligence be cured within said thirty (30) day peried, and Borrower shall not
commence within said thirty (30) days, or shall not thereafter diligently prosecute to
completion, all steps necessary to cure such default within a reasonable period of time;

(7 subject to paragraph 23(c) hereof, if any Event of Default under the Lease (“Lease
Default”) shall occur, provided that no Event of Default under the Loan Documents
shall be deemed to exist as a result of this paragraph (p) until Borrower has received
netice of the Lease Default and has failed to cause Lessee to cure same within the time,
it aaty, provided by the Lease, and in no event shall an Event of Default exist hereunder
by reason of a breach of the Lease by Lessee until such breach has become an Event of

Defaul*t thereunder; and

(q) if the Lease ie vanceled, terminated, abridged, modified or surrendered (other than as
provided in the' Cease) without the prior written consent of Lender.

Default Interest. Upon the ocsurrence of any Event of Default, Borrower shall pay interest
on the unpatid principal balance of the Note at the Default Rate (as defined in the Note). The
Default Rate shall be computed fom the occurrence of the Event of Default until the earlier
of the cure of such default or the acivs! receipt and collection of the Debt. This charge shall
be added to the Debt, and shall be deemed sacured by this Security Instrument. This clause,
however, shall not be construed as an agrsement or privilege to extend the date of the
payment of the Debt, nor as a waiver of arty Other right or remedy accruing to Lender by
reason of the occurrence of any Event of Defauit:” J7 the Default Rate is above the maximum
rate permitted by applicable law, the Default Rate'skall be the maximum rate permitted by
applicable law.

Right to Cure Defaults.

(a) Subject to the rights of the Lessee under the Lease (provided that no default beyond
any applicable notice and/or cure period then exists undei ths-Lease), upon the
occurrence and during the continuance of any Event of Default and 213> Lease Default,
Lender may (itself or by its agents, employees, contractors, engincers, architects,
nominees, attorneys or other representatives), but without any obligation to-do so and
without notice to or demand on Borrower and without releasing Borrower from any
obligation hereunder or curing or being deemed to have cured any default hereunder,
make or do the same in such manner and to such extent as Lender may deem necessary
to protect the sccurity hereof. Subject to the rights of the Lessee under the Lease
(provided that no default beyond any applicable notice and/or cure period then exists
under the Lease), Lender (and its agents, employees, contractors, engineers, architects,
nominees, attomeys or other representatives) are authorized to enter upon the
Mortgaged Property for such purposes and Lender is authorized to appear in, defend,
or bring any action or proceeding reasonably necessary to protect Lender’s interest in
the Mortgaged Property or to foreclose this Security Instrument or collect the Debt,
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and the cost and expense thereof (including, without limitation, the Prepayment
Consideration, if any, and reasonable attorneys’ fees and disbursements to the extent
permitted by law), with interest as provided in this paragraph 23, shall constitute a
portion of the Debt and shall be due and payable to Lender upon demand. All such
reasonable costs and expenses incurred by Lender in remedying such Event of Default
or in appearing in, defending, or bringing any such action or proceeding shall bear
interest at the Default Rate, for the period after notice from Lender that such cost or
expense was Incurred to the date of payment to Lender. All such costs and expenses
incurred by Lender together with interest thereon calculated at the above rate shall be
deemed to be protective advances hereunder and shall constitute a portion of the Debt
and be secured by this Security Instrument and the other Loan Documents and shall be
immediately due and payable upon demand by Lender therefor.

In‘order to facilitate Lender’s rights under subparagraph (a) above and subject to
Lessee’s rights under the Lease (provided that no default beyond any applicable notice
and/or cure period then exists under the Lease), Borrower hereby further grants to
Lender and uny agents, employees, contractors, engineers, architects, nominees,
attorneys and-uiner representatives of Lender, a license and right of access on, over,
through and undei the dvortgaged Property in order to exercise any such rights. Such
license and right ot ascess is self-effectuating and runs with the land during the
duration of this Securiiy Imstrument, and shall be binding upon Borrower and all
successors and assigns ot orrower. Borrower shall cause the foregoing rights of
Lender and such license and @it of access to be agreed to by and binding upon alt
Jessees of the Mortgaged Property and all successors and assigns of such lessees.
Borrower shall promptly execute, ard cause to be executed, any other documents
reasonably required by Lender in orded to further confirm the foregoing rights of
Lender and such license and right of accéss. »For the foregoing purposes, Borrower
constitutes and appoints Lender its true and iav/ful attomey-in-fact with full power of
substitution to exercise any such rights in the name ot Borrower. Borrower empowers
said attorney-in-fact to do any and every act which/Rorrower -might do in its own
behalf to fulfill the terms of this Security Instrument, the other Loan Documents and/or
the Lease. It is further understood and agreed that the foregoing power of attorney,
which shall be deemed to be a power coupled with an interest, cannot be revoked.
Borrower specifically agrees that all powers granted to Lender under this Security
Instrument may be assigned by Lender to its successors or assigns az holder of the
Note.

Borrower shall have the right but not the obligation to cure up to three (3) consecutive
defaults by Lessee in the payment of monthly Fixed Rent under the Lease within the
grace period set forth in the Lease, provided that such right shall be limited to six (6)
monthly defaults during the life of the Note, and Borrower shall have the right, but not
the obligation, to cure any other default by Lessee within the grace periods set forth in
the Lease.

24. Right of Entry. Subject to the rights of Lessee under the Lease (provided that no Lease

Default then exists), Lender and its agents shall have the right at any time during normal
business hours to enter and inspect the Mortgaged Property.
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(a) Upon the occurrence and during the continuation of any Event of Default, Lender may
take such action, without notice or demand, as it deems advisable to protect and
enforce its rights against Borrower and in and to the Mortgaged Property, including,
but not limited to, the following actions, each of which may be pursned concurrently or
otherwise, at such time and in such order as Lender may determine, in its sole
discretion, without impairing or otherwise affecting the other rights and remedies of
Lender:

(@)

(i}

(iii)

(iv)

v)

(vi)

(vii)

(viii)

declare the entire Debt (including the Prepayment Consideration) to be
immediately due and payabie;

institute proceedings for the complete foreclosure of this Secunty Instrument, as
may be permitted by applicable laws, in which case the Mortgaged Property or
ainy“interest therein may be sold for cash or upon credit in one or more parcels
or inseveral interests or portions and in any order or manner;

with or witliont entry, to the extent permitted and pursuant to the procedures
provided by 2pplicable law, institute proceedings for the partial foreclosure of
this Security Inctrutaent for the portion of the Debt then due and payable,
subject to the contitwing lien of this Security Instrument for the balance of the

Debt not then due;

sell for cash or upon credit ‘he Mortgaged Property or any part thereof and all
estate, claim, demand, right, tit.e und interest of Borrower therein and nights of
redemption thereof, pursuant to poverof sale or otherwise, at one or more sales,
as an entity or in parcels, at such time‘a:¢ place, upon such terms and after such
notice thereof as may be required or pemiitted by law;

institute an action, suit or proceeding in equity for the specific performance of
any covenant, condition or agreement contained herei or in the Note;

subject to paragraph 51 hereof, recover judgment on'tie Note (and the New
Note, if applicable) either before, during or after any ‘pro:eedings for the
enforcement of this Security Instrument;

subject to Lessee’s rights under the Lease (if still in effect) apply for the
appointment of a trustee, receiver, liquidator or conservator of the Mortgaged
Property, without notice and without regard for the adequacy of the security for
the Debt and without regard for the solvency of the Borrower, any guarantor or
of any person, firm or other entity liable for the payment of the Debt;

subject to Lessee’s rights under the Lease (if still in effect and provided that no
Lease Default then exists), enter into or upon the Mortgaged Property, either
personally or by its agents, servicers, nominees or attorneys and dispossess
Borrower and its agents and servants therefrom, and thereupon Lender (or any
receiver appointed pursuant to paragraph (vii) above) may do or permit one or
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more of the following, successively or concurrently: (a) enter upon and take
possession and control of any and all of the Mortgaged Property; (b) take and
maintain possession of all documents, books, records, papers and accounts
relating to the Mortgaged Property; {(c¢) exclude Borrower and its agents,
servants and employees wholly from the Mortgaged Property; (d) manage and
operate the Mortgaged Property; (e) preserve and maintain the Mortgaged
Property; (f) make repairs and alterations to the Morigaged Property; (g)
complete any construction or repair of the Improvements, with such changes,
additions or modifications of the plans and specifications or intended
disposition and use of the Improvements as Lender may in its sole discretion
deem appropriate or desirable to place the Mortgaged Property in such condition
as will, in Lender’s sole discretion, make it or any part thercof readily
marketable or rentable; (h) if the Lease has been terminated, conduct a
marketing or leasing program with respect to the Mortgaged Property, or
smploy a marketing or leasing agent or agents to do so, directed to the leasing
or'sa.e of the Mortgaged Property under such terms and conditions as Lender
may I its sole discretion deem appropriate or desirable; (1) employ such
contracturs, _subcontractors, matertalmen, architects, engineers, consultants,
managers, erovers, marketing agents, or other employees, agents, independent
contractors or wroiessionals, as Lender may in its sole discretion deem
appropriate or desirable to mmplement and effectuate the rights and powers
herein granted; (j) execuie and deliver, in the name of Lender as attorney-in-fact
and agent of Borrower/v1 in its own name as Lender, such documents and
instruments as are necesfary. or appropriate to consummate authorized
transactions; (k) enter such ieases, whether of real or personal property, or
tenancy agreements, under such térris and conditions as Lender may in its sole
discretion deem appropriate or desiiabie; (I) collect and receive the Rents from
the Mortgaged Property; (m) eject tenants or repossess personal property, as
provided by law, for breaches of the conditions of their leases or other
agreements; (n) sue for unpaid Rents, paymientz, income or proceeds in the
name of Borrower or Lender; (0) maintain actions ii-forcible entry and detainer,
gjectment for possession and actions in distress for rent; (p) compromise or give
acquittance for Rents, payments, income or proceeds th:it may become due; (q)
delegate or assign any and all rights and powers givel tc Lender by this
Security Instrument; (r) require that Escrow Agent pay overtio Lender all
amounts then being held by Escrow Agent for application by L cnder towards
payment of the Debt or other sums then due Lender under the Loan >ocuments;
and (s) do any acts which Lender in its sole discretion deems appropriate or
desirable to protect the security hereof and use such measures, legal or
equitable, as Lender may in its sole discretion deem appropriate or desirable to
implement and effectuate the provisions of this Security Instrument. This
Security Instrument shall constitute a direction to and full authority to the
Lessee under the Lease, and any other tenant or other third party who has
heretofore dealt or contracted or may hereafter deal or contract with Borrower
or Lender, at the request of Lender, to pay all amounts owing under the Lease,
and any other lease, contract, concession, license or other agreement to Lender
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without proof of the default relied upon. The Lessee under the Lease or any
other tenant or third party is hereby irrevocably authorized to rely upon and
comply with (and shall be fully protected by Borrower in so doing) any request,
notice or demand by Lender for the payment to Lender of any Rents or other
surns which may be or thereafter become due under its lease, contract,
concession, license or other agreement, or for the performance of any
undertakings under any such lease, contract, concession, license or other
agreement, and shall have no right or duty to inquire whether any default under
this Security Instrument or under any of the other Loan Documents has actually
occurred or is then existing. Borrower hereby constitutes and appoints Lender,
1ts assignecs, successors, transferees and nominees, as Borrower’s true and
lawful attorney-in-fact and agent, with full power of substitution in the
Mortgaged Property, in Borrower’s name, place and stead, during an Event of
Defauit, to do or permit any one or more of the foregoing described rights,
remedies, powers and authorities, successively or concurrently, and said power
of atiomey shall be deemed a power coupled with an interest and irrevocable so
long as any portion of the Debt is outstanding. Any money advanced by Lender
in contiection with any action taken under this subparagraph (viii), together with
interest thereor at the Default Rate from the date of making such advancement
by Lender until 7ctually paid by Borrower, shall be a demand obligation owing
by Borrower to Lenaer and shall be secured by this Security Instrument and by
every other instrument secrring all or any portion of the Debt; )

with or without taking possessicn of the Mortgaged Property, sue or otherwise
collect the Rents, including those past due and unpaid, as may be permitted by
applicable laws; and

exercise any other right or remedy availuble hereunder, under any of the other
Loan Documents or at law or in equity.

In the event of a sale, by foreclosure or otherwise, of igss than all of the Mortgaged
Property, this Security Instrument shall continue as a lien <a-the remaining portion of

the Mortgaged Property.

To the fullest extent permitted by law, the proceeds of any sale-viuder this Security
Instrument shall be applied, to the extent funds are so available, to the tuilowing items

in such order as Lender in its discretion may determine:

(i)

To payment of the reasonable costs, expenses and fees of taking possession of
the Mortgaged Property, and of holding, operating, maintaining, using, leasing,
repairing, improving, marketing and selling the same and of otherwise enforcing
Lender’s rights and remedies hereunder and under the other Loan Documents,
including, but not limited to, receivers’ fees, court costs, attorneys’,
accountants’, appraisers’, managers’ and other professional fees, title charges
and transfer taxes;

-44-

30124311



(©)

(d)

(e)

0

UNOFFICIAL COPY

(ii) To payment of all sums expended by Lender under the terms of any of the Loan
Documents and not yet repaid, together with interest on such sums at the

Default Rate;

(iii) To payment of interest, principal, the Prepayment Consideration and all other
obligations secured by this Security Instrument, including, without limitation,
interest at the Default Rate, in any order that Lender chooses in its sole

discretion.

{(iv) The remainder, if any, of such funds shall be disbursed to Borrower or to the
person or persons legally entitled thereto;

Ta the extent permitted by applicable law, Lender may adjourn from time to time any
sal< by it to be made under or by virtue of this Security Instrument by announcement at
the tinis and place appointed for such sale or for such adjourned sale or sales; and,
except as otherwise provided by any applicable provision of law, Lender, without
further notice 1 publication, may make such sale at the time and place to which the
same shall be s>-adjourned.

Upon the completiozt of any sale or sales made by Lender under or by virtue of this
paragraph, Lender, or «n officer of any court empowered to do so, shall execute and
deliver to the accepted purchaser or purchasers a good and sufficient instrument, or
good and sufficient instruments.Conveying, assigning and transferring all estate, right,
title and interest in and to the property and rights sold. Lender is hereby irrevocably
appointed the true and lawful attoriey of Borrower, In its name and stead, to make all
necessary conveyances, assignments,ansfers and deliveries of the Mortgaged
Property and rights so sold and for thaipurpose Lender may execute all necessary
instruments of conveyance, assignment and tiausfer, and may substitute one or more
persons with like power, Borrower hereby rautyirg and confirming all that its said
attorney or such substitute or substitutes shall lawiully.do by virtue hereof. Any such
sale or sales made under or by virtue of this paragrapn shall operate to divest all the
estate, right, title, interest, claim and demand whatsoeves, »vhether at law or in equity,
of Borrower in and to the properties and rights so sold, and shall be a perpetual bar
both at law and in equity against Borrower and against any and al' persons claiming or
who may claim the same, or any part thereof from, through or under Beirower.

Upon any sale made under or by virtue of this paragraph, Lender miy fid for and
acquire the Mortgaged Property or any part thereof and in lieu of paying cesn therefor
may make settlement for the purchase price by crediting upon the Debt the net sales
price after deducting therefrom the expenses of the sale and costs of the action and any
other sums which Lender is authorized to deduct under this Security Instrument.

No recovery of any judgment by Lender and no levy of an execution under any
Jjudgment upon the Mortgaged Property or upon any other property of Borrower shall
affect in any manner or to any extent the lien of this Security Instrument upon the
Mortgaged Property or any part thereof, or any liens, rights, powers or remedies of
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Lender hereunder, but such liens, rights, powers and remedies of Lender shall continue
unimpaired as before.

Reasonable Use and Occupancy. In addition to the rights which Lender may have herein,
upon the occurrence of any Event of Default, Lender, at its option, may require Borrower to
pay monthly in advance to Lender, or any receiver appointed to collect the Rents, the fair
and reasonable rental value for the use and occupation of such part of the Mortgaged
Property as may be occupied by Borrower or may require Borrower to vacate and surrender
possession of the Mortgaged Property to Lender or to such receiver and, in default thereof,
Borrower may be evicted by summary proceedings or otherwise.

Security Agreement. This Security Instrument is both a real property mortgage and a
“security agreement” within the meaning of the Uniform Commercial Code. The Mortgaged
Property mrzludes both real and personal property and all other rights and interests, whether
tangible ormiiangible in nature, of Borrower in the Mortgaged Property. Borrower by
executing and aejivering this Securnity Instrument has granted and hereby grants to Lender,
as security for the I’cbt, a security interest in the Mortgaged Property to the full extent that
the Mortgaged Proniiy may be subject to the Uniform Commercial Code {said portion of
the Mortgaged Property s cubject to the Uniform Commercial Code being called in this
paragraph 27 the “Collateral’™.~!f an Event of Default shall occur, Lender, in addition to any
other rights and remedies wh:ch it may have, shall have and may exercise immediately and
without demand, any and ail rights-and remedies granted to a secured party upon default
under the Uniform Commercial Code, including, without limiting the generality of the
foregoing, the right to take possession of «ng, Collateral or any part thereof, and to take such
other measures as Lender may deem necessary for the care, protection and preservation of
the Collateral. Upon request or demand of Leader, Borrower shall at its expense assemble
the Collateral and make it available to Lender ai the Mortgaged Property. Borrower shall
pay to Lender on demand any and all expenses, ‘nclrding reasonable legal expenses and
attorneys’ fees and disbursements, incurred or paid by Leader in protecting the interest in
the Collateral and in enforcing the rights hereunder with zespect to the Collateral. Any
notice of sale, disposition or other intended action by Lender with respect to the Collateral
sent to Borrower in accordance with the provisions hereof at leasifive (5) days prior to such
action, shall constitute commercially reasonable notice to Borrowes,' The proceeds of any
disposition of the Collateral, or any part thereof, may be applied by Lender to the payment
of the Debt in such priority and proportions as Lender in its discretion siail iesm proper. In
the event of any change in name, identity or structure of any Borrower, sucn Zerrower shall
notify Lender thereof and promptly after request shall execute, file and record svch Uniform

- Commercial Code forms as are necessary to maintain the priority of Lender’s lien upon and

security interest in the Collateral, and shall pay all expenses and fees in connection with the
filing and recording thereof. If Lender shall require the filing or recording of additional
Uniform Commercial Code forms or continuation statements, Borrower shall, promptly after
request, execute, file and record such Uniform Commercial Code forms or continuation
statements as Lender shall deem necessary and shall pay all expenses and fees in connection
with the filing and recording thereof. Borrower hereby irrevocably appoints Lender as its
attorney-in-fact, coupled with an interest, to file with the appropriate public office on its
behalf any financing or other statements signed only by Lender, as secured party, in
connection with the Collateral; provided, however, that such power of attorney shall only be
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exercised during the existence of an Event of Default hereunder. To the extent permitted by
applicable law, this Security Instrument shall be effective as a financing statement filed as a
fixture filing. The name of the record owner of the real property is that of the Borrower
herein. The name and address of the Borrower, as Debtor, and Lender, as Secured Party are
as set forth on Schedule A and on page 1 hereof.

Actions_and Procecedings. Lender has the right to appear in and defend any action or
proceeding brought with respect to the Mortgaged Property and to bring any action or
proceeding which Lender, in its discretion, decides should be brought to protect their
interest in the Mortgaged Property (which action or proceeding may be brought in the name
and on behalf of Borrower upon the occurrence and during the continuation of an Event of
Default hereunder). Lender shall, at its option, be subrogated to the lien of any mortgage or
other” security instrument discharged in whole or in part by the Debt, and any such
subrogacuei rights shall constitute additional security for the payment of the Debt.

Waiver of Couiterclaim. All amounts due under this Security Instrument, the Note (and the
New Note, if applicable} and the other Loan Documents shall be payable without setoff,
counterclaim or any-deduction whatsoever. Borrower hereby waives the right to assert a
setoff, counterclaim (othe: than a mandatory or compulsory counterclaim) or deduction in
any action or proceeding brovgit against it by Lender.

Recovery of Sums Required to Be Paid. Lender shall have the right from time to time to
take action to recover any sum oi-3%ms which constitute a part of the Debt as the same
become due, without regard to whether i not the balance of the Debt shall be due, and
without prejudice to the right of Lender ther=afier to bring an action of foreclosure, or any
other action, for a default or defaults by Beirower existing at the time such earlier action
was commenced.

Marshalling and Other Matters. Borrower hereby waivez, to the extent permitted by law,
the benefit of all appraisement, valuation, stay, extension. reinstatement and redemption
laws now or hereafter in force and all rights of marshaiiing in the event of any sale
hereunder of the Mortgaged Property or any part thereof or apy interest therein. Further,
Borrower herecby expressly waives any and all rights of redemption from sale under any
order or decree of foreclosure of this Security Instrument on behalf o Borrower, and on
behaif of each and every person acquiring any interest in or title to the Moxigaged Property
subsequent to the date of this Security Instrument and on behalf of all persors to the extent

permitted by applicable law.

Hazardous Waste and Other Substances.

{(a) Except as otherwise disclosed by that certain environmental assessment report with
respect to the Mortgaged Property, which report Borrower furnished to Lender prior to
the date hereof (the “Environmental Report™), or otherwise disclosed to Lender in
writing, Borrower hereby represents and warrants to Lender that, as of the date hereof
Borrower has received no written notice (i) that the Mortgaged Property is in direct or
indirect violation of any local, state or federal law, rule or regulation pertaining to
environmental regulation, contamination or clean-up (collectively, “Environmental
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Laws™), including, without limitation, the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (42 U.S.C. §9601 et seq. and 40 CFR.
§302.1 et seq.), the Resource Conservation and Recovery Act of 1976 (42 U.S.C.
§6901 et seq.), the Toxic Substance Control Act, 15 U.S.C. § 2601 et seq., the Federal
Water Pollution Control Act (also known as the Clean Water Act) (33 US.C. §1251 et
seq. and 40 C.F.R. §116.1 ¢t seq.), and the Hazardous Materials Transportation Act
(49 U.S.C. §1801 et seq.), and the regulations promulgated pursuant to said laws, all
as amended, and any similar laws and regulations of the state having jurisdiction over
the Mortgaged Property; (i) that any material, waste or substance which is (A)
included within the definitions of “hazardous substances,” “hazardous materials,”
“toxic substances,” or “hazardous wastes™ 1n or pursuant to any Environmental Laws,
or-subject to regulation under any Environmental Law; (B) listed in the United States
Department of Transportation Optional Hazardous Materials Table (49 CF.R. §
172.1437), as enacted as of the date hereof or as hereafter amended, or in the United
States Lnvironmental Protection Agency List of Hazardous Substances and Reportable
Quantitiez (40 CF.R. Part 302) as enacted as of the date hereof or as hereafter
amended; or” fC) explosive, radioactive, asbestos, a polychlorinated biphenyl,
petroleum or-a petroleum product or waste oil or any other substances or materials
which are included ‘under or regulated by Environmental Laws (collectively,
“Hazardous Substancer™) are located on or have been handled, generated, stored,
processed or disposed i on or released or discharged at, onto, under or from the
Mortgaged Property (incivding underground contamination) except for those
substances stored, used or sol¢ by Borrower or Lessee in the ordinary course of its
business and in compliance with all Environmental Laws; (iii) that the Mortgaged
Property is subject to any private or governmental lien or judicial or administrative
notice or action relating to Hazardous  Substances; (iv) of any existing or closed
underground storage tanks or other undeiground storage receptacles for Hazardous
Substances located on the Mortgaged Propeity; (v) of any investigation, action,
proceeding or claim by any agency, authority or unit of government or by any third
party which could result in any liability, penalty, sanction or judgment under any
Environmental Laws with respect to any condition, use-07 ozperation of the Mortgaged
Property nor does Borrower know of any basis for such a ¢ ain; and (vi) of any claim
by any party that any use, operation or condition of the Moits;aged Property violates
any Environmental Laws.

As long as the Lease 15 in cffect, Borrower shall enforce the obligaticus of Lessee
thereunder with respect to compliance with Environmental Laws. If at zny time the
Lease is not in effect or if Lessee fails to perform its obligations thereunder, Borrower
shall keep or cause the Mortgaged Property to be kept free from Hazardous Substances
(except those substances stored, used or sold by Borrower, Lessee or other tenants of
the Morigaged Property in the ordinary course of their respective business and in
compliance with all Environmental Laws) to the extent required by all Environmental
Laws, shall not install or use any underground storage tanks, shall expressly prohibit
the use, generation, handling, storage, production, processing and disposal of
Hazardous Substances (except those substances stored, used or sold by Borrower,
Lessee or other tenants of the Mortgaged Property in the ordinary course of their
respective business and in compliance with all Environmental Laws) by all lessees of
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space in the Improvements, and, without limiting the generality of the foregoing,
during the term of this Security Instrument, shall not install in the Improvements or
permit to be installed in the Improvements asbestos or any substance containing
asbestos or potentially asbestos containing substance,

Borrower shall promptly notify Lender if Borrower shall become aware of the possible
existence of any Hazardous Substances (except those substances stored, used or sold
by Borrower, Lessce or other tenants of the Mortgaged Property in the ordinary course
of their respective business and in compliance with all Environmental Laws) on the
Mortgaged Property or if Borrower shall become aware that the Mortgaged Property 1s
or may be in direct or indirect violation of any Environmental Laws, Further, promptly
uran receipt of the same, Borrower shall deliver to Lender copies of any and all orders,
notices, permits, applications, reports, and other communications, documents and
instraments received by Borrower pertaining to the actual, alleged or potential
presense Jor existence of any such Hazardous Substances (except those substances
stored, used or sold by Borrower, Lessee or other tenants of the Mortgaged Property in
the ordinary rourse of their respective businesses and in compliance with
Environmenta! Laws) at, on, about, under, within, near or in connection with the
Mortgaged Property: ‘Gubject to the terms of the Lease, Borrower shall promptly and
when and as required 0y, any Environmental Laws, at Borrower’s sole cost and
expense, take, or cause Lissee to take, all actions as shall be necessary or advisable for
the clean-up of any and aii purtions of the Mortgaged Property, including, without
limitation, al! investigative, meiitoring, removal, containment and remedial actions in
accordance with all apphcable Environmental Laws (and in all events in a manner in
compliance with the requirements of tn¢ Lease), and shall further pay or cause to be
paid, at no expense to Lender, all clear-uy, administrative and enforcement costs of
applicable governmental agencies which riay be asserted against the Mortgaged
Property. In the event Borrower fails to do so. kut subject to the terms of the Lease,
Lender may, but shall not be obligated to, cause ‘ne Mortgaged Property to be freed
from any Hazardous Substances (except those subsiznces stored, used or sold by
Borrower, Lessee or other tenants of the Mortgaged Propsity in the ordinary course of
their respective business and in compliance with all Envirormental Laws) or otherwise
brought into conformance with Environmental l.aws and' cny and all costs and
expenses incurred by Lender in connection therewith, together w'th 1aterest thereon at
the Default Rate from the date incurred by Lender until actually paii by Borrower,
shall be immediately paid by Borrower on demand and shall be secured by this
Security Instrument and by all of the other Loan Documents securing all o &1ty part of
the indebtedness evidenced by the Note. Borrower hereby grants to Lender and its
agents and employees, subject to the rights of Lessee under the Lease, access to the
Mortgaged Property and a license to remove any Hazardous Substances (except those
substances stored, used or sold by Borrower, Lessee or other tenants of the Mortgaged
Property in the ordinary course of their respective business and in compliance with all
Environmental Laws) and to do all things Lender shall deem necessary to bring the
Mortgaged Property in conformance with Environmental Laws. Borrower covenants
and agrees, at Borrower’s sole cost and expense, to indemnify, defend (at trial and
appellate levels, and with attorneys, consultants and experts selected by Borrower and
acceptable to Lender), and hold Lender harmless from and against any and all liens,
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damages, losses, liabilities, obligations, sefttlement payments, penalties, assessments,
citations, directives, claims, litigation, demands, defenses, judgments, suits,
proceedings, costs, disbursements or expenses of any kind or of any nature whatsoever
(including, without limitation, reasonable attorneys’, consultants’ and experts’ fees and
disbursements actually incurred in investigating, defending, settling or prosecuting any
claim, litigation or proceeding) which may at any time be imposed upon, incurred by
or asserted or awarded against Lender or the Mortgaged Property, and arising directly
or indirectly from or out of: (i) the presence, release or threat of release of any
Hazardous Substances (except those substances stored, used or sold by Borrower,
Lessee or other tenants of the Mortgaged Property in the ordinary course of their
respective businesses and in compliance with Environmental Laws) on, in, under or
affecting all or any portion of the Mortgaged Property or any surrounding areas; (ii) the
violztion of any Environmental Laws relating to or affecting the Mortgaged Property;
(i11) the failure by Borrower or its agents to comply fully with the terms and conditions
of this pacagraph 32; (iv) the breach of any representation or warranty contained in this
paragraph-3Z; or (v) the enforcement of this paragraph 32, including, without
limitation, tlie/ cost of assessment, contamnment and/or removal of any and all
Hazardous Substances (except those substances stored, used or sold by Borrower,
Lessee or other teunrais of the Mortgaged Property in the ordinary course of their
respective businesses znd 'n compliance with Environmental Laws) from all or any
portion of the Mortgagea @roperty or any surrounding areas, the cost of any actions
taken in responsc to the plesince, release or threat of release of any Hazardous
Substances (except those substar.ces stored, used or sold by Borrower, Lessee or other
tenants of the Mortgaged Property 'n the ordinary course of their respective businesses
and in compliance with Environmenta( I'aws) on, in, under or affecting any portion of
the Mortgaged Property or any surroundirg areas to prevent or minimize such release
or threat of release so that it does not migrat o5 otherwise cause or threaten danger to
present or future public health, safety, welfare or the environment, and costs incurred
to comply with the Environmental Laws in connection with all or any portion of the
Mortgaged Property or any surrounding areas. Lende:'s rights under this paragraph
shall survive payment in full of the indebtedness secured hereby and shall be in
addition to all other rights of Lender under this Security Instr:ment, the Note and the
other Loan Documents.

Upon Lender’s request, and subject to the Lease, at any time after tlie Gecurrence and
during the continuation of an Event of Default hereunder or at sucli/other time as
Lender has reasonable grounds to believe that Hazardous Substances (¢xcept those
substances stored, used or sold by Borrower, Lessee or other tenants of the Mortgaged
Property in the ordinary course of their respective business and in compliance with all
Environmental Laws) are or have been released, stored or disposed of on or around the
Mortgaged Property or that the Mortgaged Property may be in violation of the
Environmental Laws, Borrower shall provide, at Borrower’s sole cost and expense, an
inspection or audit of the Morigaged Property prepared by a hydrogeologist or
environmental engineer or other appropriate consultant approved by Lender indicating
the presence or absence of Hazardous Substances on the Mortgaged Property (except
those substances stored, used or sold by Borrower, Lessee or other tenants of the
Mortgaged Property in the ordinary course of their respective businesses and in
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compliance with Environmental Laws) or an inspection or audit of the Improvements
prepared by an engineering or consulting firm approved by Lender indicating the
presence or absence of friable asbestos or substances containing asbestos on the
Mortgaged Property. 1f Borrower fails to provide such inspection or audit within forty-
five (45) days after such request, Lender may order the same, and Borrower hereby
grants to Lender and its employees and agents access to the Mortgaged Property,
subject to the rights of Lessee under the Lease, and a license to undertake such
inspection or audit. The cost of such inspection or audit, together with interest thereon
at the Default Rate from the date incurred by Lender until actually paid by Borrower,
shall be immediately paid by Borrower on demand and shall be secured by this
Security Instrument and by all of the other Loan Documents securing all or any part of
thc indebtedness evidenced by the Note.

Witkout himiting the foregoing, where recommended by the Environmental Report
and/or7a ‘ Phase I” or “Phase II” assessment, Borrower shall establish and comply, or
shall cauce Lessee to establish and comply, with an operations and maintenance
program relaave to the Mortgaged Property, in form and substance reasonably
acceptable to Lender, prepared by an environmental consultant reasonably acceptable
to Lender, which program shall address any Hazardous Substances (except those
substances stored, used or told by Borrower, Lessee or other tenants of the Mortgaged
Property in the ordinary c¢ouise of their respective businesses and in compliance with
Environmental Laws) (including asbestos containing material or lead based paint) that
may now or in the future be deiected on the Mortgaged Property. Without limiting the
generality of the preceding sentence, Lender may require (1) periodic notices or reports
to Lender in form, substance and at such intervals as Lender may specify to address
matters raised in the Environmental Report and/or a “Phase I"” or “Phase II”
assessment, (ii) an amendment to such operaticiis and maintenance program to address
changing circumstances, laws or other matters. £ii1) where reasonable cause therefor is
present as determined by Lender, at Borrower’s .sole expense, supplemental
examination of the Mortgaged Property by consultants reasonably specified by Lender
to address matters raised in the Environmental Report ancor'a “Phase I” or “Phase I1”
assessment, {(1v) subject to the terms of the Lease, access to tne Mortgaged Property, by
Lender, its agents or servicer, to review and assess the enviromnental condition of the
Mortgaged Property and Borrowers compliance with any operations and maintenance
program, and (v) variation of the operations and maintenance program 1 response to
the reports provided by any such consultants.

If any action shall be brought against Lender based upon any of the matters for which
Lender is indemnified under this paragraph 32, Lender shall notify Borrower in writing
thereof and Borrower shall, or shall cause Lessee to, promptly assume the defense
thereof, including, without limitation, the employment of counsel and the negotiation
of any settlement; provided, however, that any failure of Lender to notify Borrower of
such matter shall not impair or reduce the obligations of Borrower hereunder. Lender
shall have the right, at Lender’s expense, to employ separate counsel in any such action
and to participate in the defense thereof. In the event Borrower shall fail to discharge
or undertake to defend Lender against any claim, loss or liability for which Lender is
indemnified hereunder, Lender may, at its sole option and election, defend or settle
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such claim, loss or liability. The liability of Borrower to Lender hereunder shall be
conclusively established by such seftlement, provided such settlement is made in good
faith, the amount of such liability to include both the settlement consideration and the
costs and expenses, including, without limitation attorney’s fees and disbursements,
incurred by Lender in effecting such settlement. In such event, such settlement
consideration, costs and expenses shall be included in costs described in subparagraph
(c) above, shall bear interest at the Default Rate, and Borrower shall pay the same as
provided in this paragraph 32.

33. Completion Reserve: Interest Reserve.

(a) Upon the execution and delivery hereof, Borrower has deposited with Lender the sum
ol the Completion Reserve Amount set forth on Schedule A attached hereto and made
a par bereof, which shall be held by Lender in an Eligible Account, as defined in the
Declaration, (the “Completion Reserve™). All sums on deposit from time to time in the
Completiny Reserve, including interest eamed thereon, are for the benefit of Lender,
but subject totiie rights of Lessee hereinafter set forth, and shall be invested only in
Permitted Investments. As used herein, “Permitted Investments”™ shall mean any of the
following which arc it shown with an “r” designation in its Standard and Poor’s

rating:

(i) direct obligations of, uf obligations gnaranteed as to timely payment of principal -
and interest by, the Unxi:d States of America (“USA”) or any agency or
instrumentality thereof provided that such obligations are backed by the full faith
and credit of the USA and providzad that no such investment shall be purchased at
a premium to its face value (@sregarding interest accrued to the date of
acquisition) and that no such investineat shall have a maturity later than the
garlier of (x) the business day beforc 'he proceeds of such investment are
anticipated to be necded pursuant to this paragraph 33 or (y} ninety (90) days
from the date of acquisition; and

(i) repurchase obligations with respect to any security deseribed in clause (1) above
entered into with a depository institution or trust company (acting as principal)
whose long-term unsecured debt obligations have received orie ¢f the two highest
ratings available for such securities by each Rating Agency, piuvided that no such
investment shall be purchased at a premium to its face value (disiegarding interest
accrued to the date of acquisition) and that no such investment-ciia!l have a
maturity later than the earlier of (x) the business day before the proceeds of such
investment are anticipated to be needed pursuant to this paragraph 33 or (y) ninety
(90} days from the date of acquisition; and

(i) units of taxable money market funds which funds are regulated investment
companies, seek to maintain a constant net asset value per share of $1.00 and
invest solely in obligations backed by the full faith and credit of the USA, and
have been designated in writing by each Rating Agency in one of the two highest
credit rating categories as Permitted Investments with respect to this definition;
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Each Permitted Investment must have a predetermined principal amount due at
maturity that cannot change. Interest on a Permitted Investment may be either fixed or
variable, but if variable, the interest rate on the Permitied Investment must be
expressed as a single fixed spread (if any) over an index rate, and move
proportionately with the index rate.

Prior to the Substantial Completion Date (as defined in the Lease), any interest earned
on amounts deposited in the Completion Reserve shall be reinvested in the Completion

Reserve on a monthly basis.

From time to time prior to the Substantial Completion Date, Lender shall release funds
from the Completion Reserve and pay such funds to Lease Guarantor, or its successors
and assigns, in connection with construction of the Improvements pursuant to the terms
of 4 rdraw certificate (“Draw Certificate™) in the form sct forth as Exhibit B hereto.
Lease-aarantor shall deliver a Draw Certificate signed by Lease Guarantor certifying
the amourst requested on such certificate (the “Total Requested Amount™} is due and
owing. Lender 7hall then pay to Lease Guarantor the Total Requested Amount, but not
more than the Completion Reserve plus any eamings thereon. So long as no Lease
Default shall have'orcrared and be continuing, Lease Guarantor shall have the right to
have funds released to-«i or upon its order as provided in this paragraph and in
paragraph (d) below, netwithstanding any default or Event of Default by Borrower
hereunder. This paragrapi-5 shall not be amended without the written consent of
Lease Guarantor. Lease Guarnator is hereby made a third party beneficiary of the
agreements contained in this paragrzpn 33.

On the Substantial Completion Date, Leoder shall pay any amounts, including interest,
remaining in the Completion Reserve to Lezse Guarantor if the construction of the
Improvements has been completed pursuant t the Lease and the following conditions
(1) through (vii) have been satisfied. After the date-construction on the site has been
completed (the “Physical Completion Date™), and prior to the Substantial Completion
Date Borrower shall perform the following acts and deuver or cause to be delivered to
Lender the following items which shall be reasonably satisfactory in form and
substance to Lender:

(i) a copy of a permanent certificate of occupancy (unless otherwise required under
the Lease, and which may be qualified to require continued corunliance with
ordinances and regulations) for the Improvements, issued by the nmpicipality in
which the Mortgaged Property is located, or any other governmental body having

jurisdiction with respect thereto;
(i) an estoppel certificate from Lessee in the form attached as Exhibit C hereto;
(1if) an updated “as-built” survey dated subsequent to the Physical Completion Date;

(1v) a letter from an environmental consultant addressed to the Lender and reasonably
acceptable to Lender, dated subsequent to the Physical Completion Date and
stating that either there has been no adverse change to the environmental
condition of the Mortgaged Property since the date of the Environmental Report
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previously delivered to Lender with respect to the Mortgaged Property and
recommending no further testing or other action, or, in the event the
Environmental Report delivered at the time of execution hereof with respect to
such Mortgaged Property recommended further action or otherwise raised
environmental issues, stating that, except with respect to the matters to be
resolved by satisfaction of the PCOs identified in Section 24 of Part I of the
Lease, the environmental condition of the Mortgaged Property complies with
Environmental Laws; except as otherwise required by the Lease, such action has
been completed and such environmental issues have been addressed in a manner
satisfactory to such environmental consultant and in either case, no further action
needs to be taken, other than ongoing momtoring or remediation which could not
be completed prior to Substantial Completion but is being diligently pursued and
with respect to which all necessary equipment has been installed and is operating;

(v) an endorsement to Lender’s Title Policy delivered at the initial closing of the
Loar tazking the Title Policy effective as of a date after the Physical Completion
Date and tefore the Substantial Completion Date and insuring that this Security
Instrumeit constitutes a first lien on the Mortgaged Property subject only to such
exceptions as-were contained in the Title Policy with no additional exceptions;

and

(vi) a Uniform Commercial Code search dated after the Physical Completion Date
indicating that the Lende: has a first perfected security interest in and to the
fixtures constituting a part of the Mortgaged Property.

In the event Substantial Completion (7s_defined in the Lease) of the Mortgaged
Property does not occur on or before the Subsiantial Completion Date, Borrower shall,
but only on the direction of Lender, require Lessee to satisfy the obligations set forth in
either Section 45(b)(1) or Section 45(b)(11) of Part J1 of the Lease. In the event Lessee
elects to make an irrevocable wrtten Rejectable Offer to purchase the Mortgaged
Property, Borrower shall, at its option, either (1) accent the Rejectable Offer or (if)
reject the Rejectable Offer provided that Borrower sha'i in no event reject the
Rejectable Offer unless immediately prior to such rejectcn becoming effective,
Borrower pays the Debt in full in immediately available fiunas (including the
Prepayment Consideration, if any, or other prepayment considerai:on), in which case
Lender shall give its consent of the rejection to Lessee, and any amouzit-remaining in
the Completion Reserve shall be paid to Borrower. In the event Lessee shall make an
Exchange Offer (as defined in the Lease) such substitution shall occur in accordance
with Section 45(f) of Part 1I of the Lease. No acceptance of an Exchange Offer shall
be effective unless Lender shall have consented in writing to such substitution and the
related modification to the Loan Documents and Lease are completed within the time
frame allowed under the Lease for an acceptance or rejection of an Exchange Offer,
and each Rating Agency shall have confirmed in writing that such substitution will not
result in the downgrade, withdrawal or qualification of the rating of the Certificates. In
the event of an acceptance of such Exchange Offer, such acceptance shall be deemed
conditioned upon the modification of this Security Instrument described below within
thirty (30) days from the date of Borrower’s acceptance of such Exchange Offer, in
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addition to those conditions required under the Lease. Upon the completion of the
conveyance of the Substitute Premises (as defined in the Lease) to the Borrower, this
Security Instrument shall be modified to reflect the substitution of the Substitute
Premises for the Mortgaged Property and in such other respects as may be necessary as
a result of the exchange of the Mortgaged Property for the Substitute Premises. Funds
in the Completion Reserve not yet disbursed upon the conveyance of the Substitute
Premises shall be disbursed by Lender to Lessee or at its direction. In the event
Borrower rejects or is deemed to reject an Exchange Offer made by Lessee in
accordance with the Lease or in the event the conditions under Section 45(f)(1) through
(iii) of Part II of the Lease are not satisfied, then in accordance with Section 45(g) of
Part II of the Lease, Borrower shali accept Lessee’s Rejectable Offer, or reject the
Rejectable Offer, provided that Borrower shall in no event reject the Rejectable Offer
uniess immediately prior to such rejection becoming effective, Borrower pays the Debt
in fui in immediately available funds (including the Prepayment Consideration, if
any), i vhich case Lender shall give its consent of the rejection to Lessee. If a
Rejectable Offer made under Section 45 of Part IT of the Lease is accepted, the Failure
of Completiort "rice (as defined in the Lease) proceeds shall be used to prepay the
Debt in full (excluding Prepayment Consideration or other prepayment consideration)
in immediately availabie funds in accordance with the terms of the Note.

Upon the execution and delivery hereof, Borrower has deposited with Lender the sum
of the Interest Reserve Amount szt forth on Schedule A attached hereto and made a
part hereof, which shall be h¢id by Lender in an Eligible Account (the “[nterest
Reserve”). The purpose of the Inferett Reserve is to pay interest on the Note until
Fixed Rent under the Lease becomes piyable so that at all times either the Interest
Reserve or Fixed Rent will pay the interest on the Note when due. All sums on deposit
from time to time in the Interest Reserve, licloding interest earned thereon, are for the
benefit of Lender and shail be invested only ip Permitted Investments. On each date
on which interest is payable on the Note, Lende" shall withdraw from the Interest

Reserve an amount equal to the amount of interest then due on the Note and apply such

amount to the payment of such interest. Any amount reizuag in the Interest Reserve
after required payments of interest on the Note have been made and the payment of
Fixed Rent has commenced shall, if no Event of Defau!t has occurred and 1is
continuing, be paid to Borrower.

34. Handicapped Access.

(a)

(b)

Subject to Lessee’s rights of contest set forth in the Lease, Borrower agrees that the
Mortgaged Property shall at all times strictly comply, to the extent applicable, with the

requirements of the Americans with Disabilities Act of 1990, the Fair Housing -

Amendments Act of 1988, all state and local laws and ordinances related to
handicapped access and all rules, regulations, and orders issued pursuant thereto
including, without limitation, the Americans with Disabilities Act Accessibility
Guidelines for Buildings and Facilities (collectively “Access Laws™).

Notwithstanding any provisions set forth herein or in any other document regarding
Lender’s approval of alterations of the Mortgaged Property, except for alterations
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permitted and made in accordance with the terms of the Lease, Borrower shall not alter
or permit the Mortgaged Property to be altered in any manner which would increase
Borrower’s responsibilities for compliance with the applicable Access Laws without
the prior written approval of Lender. Lender may condition any such approval upon
receipt of a certificate of Access Law compliance from an architect, engineer, or other
person acceptable to Lender.

(c) Borrower agrees to give prompt notice to Lender of the receipt by Borrower of any
complaints related to violation of any Access Laws and of the commencement of any
proceedings or investigations which relate to compliance with applicable Access Laws.

Indemrnification. In addition to any other indemnifications provided herein or in the other
Loan’ Ducuments, Borrower covenants and agrees at its sole cost and expense to protect,
defend, 1ndemnify and save harmless Lender and any and all its successors and assigns
hereunder trom and against all liabilities, obligations, claims, demands, damages, penalties,
causes of action. iesses, fines, costs and expenses (including, without limitation, reasonable
attorneys’ fees and e penses), imposed upon or incurred by or asserted against Lender and
any and all its successors and assigns hereunder (except to the extent caused by the gross
negligence, willful miscendact or bad faith of Lender) by reason of any of the following for
which the event or events which, give rise to such cause of action or liability occurred prior
to a foreclosure or deed in heu 0f foreclosure or other transfer of the Mortgaged Property
pursuant to Lender’s exercise of1ts remedies hereunder: (a) ownership of this Security
Instrument, the Mortgaged Property ‘or any interest therein or receipt of any Rents; (b) any
accident, injury to or death of persons o lots of or damage to property occurring in, on or
about the Mortgaged Property or any part thernof to the extent arising from or in connection
with the Mortgaged Property or, to the exier! arising from or in connection with the
Mortgaged Property, on the adjoining sidewalks. curbs, adjacent property or adjacent
parking areas, streets or ways; (c) any use, nonves or condition in, on or about the
Mortgaged Property or any part thereof or on adjoining sidewalks, curbs, adjacent property
or adjacent parking areas, streets or ways; (d) any failure or'the part of Borrower to perform
or comply with any of the terms of this Security Instrument; (¢} peiformance of any labor or
services or the furnishing of any materials or other property in resoect of the Mortgaged
Property or any part thereof; (f) the presence, disposal, escape, scenage. leakage, spillage,
discharge, emission or release of any Hazardous Substance (except thote sr.bstances used or
sold by Borrower, Lessee or other tenants of the Mortgaged Property in th¢ ctdinary course
of their respective businesses and in compliance with Environmental Laws) ¢i sbestos on,
from, or affecting the Mortgaged Property or any property contiguous therewitli; /g) to the
extent not covered by insurance, any personal injury (including wrongful death) or property

damage (real or personal) arising out of or related to such Hazardous Substance or asbestos; ;-

(h) any lawsuit brought or threatened, settlement reached, or government order relating to
such Hazardous Substance or asbestos; (i) any violation of the Environmental Laws, which

are based upon or in any way related to such Hazardous Substance or asbestos including,

without limitation, the costs and expenses of any remedial action, reasonable attorney and
consultant fees, investigation and laboratory fees, court costs, and litigation expenses; and
(1} any failure of the Mortgaged Property to comply with any Access Laws. Any amounts
payable to Lender and any and all its successors and assigns hereunder by reason of the
application of this paragraph 35 shall be secured by this Security Instrument and shall
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become immediately due and payable and shall bear interest at the Default Rate from the
date loss or damage 1s sustained by Lender and any and all its successors and assigns
hereunder until paid. The obligations and liabilities of Borrower under this paragraph 35
shall survive any termination, satisfaction or assignment of this Security Instrument and the
exercise by Lender of any of its rights or remedies hereunder including, but not limited to,
the acquisition of the Mortgaged Property by foreclosure or a conveyance in heu of
foreclosure.

Notices. Any notice, demand, statement, request or consent made hereunder shall be
effective and valid only if in writing, referring to this Security Instrument, signed by the
party giving such notice, and delivered either personally to such other party, or sent by
nationally recognized overnight courier delivery service or by certified mail of the United
States Fostal Service, postage prepaid, return receipt requested, addressed to the other
party’s Notice Address indicated on Schedule A attached hereto and made a part hereof (or
to such othe: a<dress or person as either party or person entitled to notice may by notice to
the other party tnerify).

Unless otherwise specified, notices shall be deemed given as follows: (i) if delivered
personally, when deliveréd; (ii) if delivered by nationally recognized overnight courier
delivery service, on the businsss day following the business day such matertal is sent, or (i)
if sent by certified mail, three (3} business days after such notice has been sent by Borrower

or Lender.

Authority; Compliance with ERISA and State Statutes on Governmental Plal_]s.

(a) Borrower (and the undersigned represcriative of Borrower, if any) has full power,
authority and right to execute, deliver and nerform its obligations pursuant to this
Security Instrument, and to mortgage, give, giart. bargain, sell, alien, enfeoff, convey,
confirm, pledge, hypothecate and assign the Mortgzged Property pursuant to the terms
hereof and to keep and observe all of the termc ei this Security Instrument on
Borrower’s part to be performed.

(b) Borrower represents and warrants that Borrower is not a “rof¢ign person” within the
meaning of §1445(f)(3) of the Intermal Revenue Code of 1984, as amended (the
“Code™) and the related Treasury Department regulations, incivding temporary
regulations.

(c) Borrower represents and warrants that, as of the date of this Security Instiument and
throughout the term of this Security Instrument, (i) Borrower is not an “‘employee
benefit plan” as defined in Section 3(3) of the Employee Retirement Income Security
Act of 1974, as amended (“ERISA”), which 1s subject to Title I of ERISA, and (ii) the
assets of such Borrower do not constitute “plan assets” of one or more such plans
within the meaning of 29 C.F.R. §2510.3-101.

(d) Borrower represents and warrants to Lender that, as of the date of this Security
Instrument and throughout the term of this Security Instrument (i) Borrower is not a
“governmental plan” within the meaning of §3(32) of ERISA, and (ii) transactions by
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or with Borrower or any Borrower are not subject to state statutes regulating
investments of and fiduciary obligations with respect to governmental plans.

Borrower covenants and agrees to deliver to Lender such certifications or other
evidence from time to time throughout the term of this Security Instrument, as
reasonably requested by Lender in its sole discretion, that (1) Borrower is not an
“employee benefit plan” or a “governmental plan”; (i1} Borrower is not subject to state
statutes regulating investments and fiduciary obligations with respect to governmental
plans; and (iii) one or more of the following circumstances is true:

(1) Equity interests in Borrower are publicly offered securities, within the meaning of
29 C.F.R. §2510.3-101(b)(2);

(25 Less than 25 percent (25%) of all equity interests in such Borrower are held by
“penzfit plan investors” within the meaning of 29 C.F.R. §2510.3-101(£)(2); or

(3) Borrower qualifies as an “operating company” or a “real estate operating
company’” within the meaning of 29 C.F.R. §2510.3-101(c) or (e).

Any of the following chall constitute an Event of Default under this Security
Instrument, entitling L=nder to exercise any and all remedies to which it may be
entitled under this Security instrument or any of the other Loan Documents: (i} the
failure of any representation cz warranty made by Borrower under this paragraph to be
true and correct in all respects, {ii) fic failure of Borrower to provide Lender with the
written certifications and evidence referred to in this paragraph, or (iii) the
consummation by Borrower of a trapsaction which would cause this Securty
Instrument or any exercise of Lender’s i1gnis under this Security Instrument or the
other Loan Documents to constitute a non-exempt prohibited transaction under ERISA
or a violation of a state statute regulating governmeatal plans, or otherwise subjecting
Lender to liability for violation of ERISA or such siate siatute.

Borrower has never had any employees or any employee oenefit plan or participated in
any multi-employer benefit plan, and will not, so long as the Note is outstanding, have
any employee benefit plan or participate in any multi-employer verciit plan.

Borrower shall indemnify Lender and defend and hold Lender and-any and all its
successors and assigns hereunder harmless from and against all civil peaaties, excise
taxes, or other loss, cost, damage and expense (including, without -itmitation,
reasonable attomeys’ fees and disbursements and costs incurred in the investigation,
defense and settlement of claims and losses incurred in correcting any prohibited
transaction or in the sale of a prohibited loan, and in obtaining any individual
prohtbited transaction exemption under ERISA that may be required, in Lender’s sole
discretion) that Lender and any and all its successors and assigns hereunder may incur,
directly or indirectly, as a result of a default under this paragraph. This indemnity shali
survive any termination, satisfaction or foreclosure of this Security Instrument.
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Waiver of Notice. Borrower shall not be entitled to any notices of any nature whatsoever
from Lender except with respect to matters for which this Security Instrument specifically
and expressly provides for the giving of notice by Lender to Borrower and except with
respect to matters for which Lender is required by applicable law to give notice, and
Borrower hereby expressly waives the right to receive any notice from Lender with respect
to any matter for which this Security Instrument does not specifically and expressly provide
for the giving of notice by Lender to Borrower.

Remedies of Borrower. In the event that a claim or adjudication is made that Lender has
acted unreasonably or unreasonably delayed acting in any case where by law or under the
Note, this Security Instrument or the other Loan Documents, it has an obligation to act
reasonzply or promptly, Lender shall not be liable for any monetary damages, and
Borrower’s remedies shall be limited to injunctive rehief or declaratory judgment.

Discretion o1 ender. Wherever pursuant to this Security Instrument, Lender exercises any
right given to it iu.approve or disapprove, or any arrangement or term is to be satisfactory to
Lender, the decisien of Lender to approve or disapprove or to decide that arrangements or
terms are satisfacteiy or not satisfactory shall be in the sole good faith discretion of Lender,
unless this Security Instmpieat provides expressly to the contrary.

Non-Waiver. The failure oi"Lerder to insist upon strict performance of any term hereof
shall not be deemed to be a waiver of any term of this Security Instrument. Borrower shall
not be relieved of Borrower’s obligatisiis hereunder by reason of (a) the failure of Lender to
comply with any request of Borrower, Iieass Guarantor or any other guarantor to take any
action to foreclose this Security Instrumient,or otherwise enforce any of the provisions
hereof or of the Note or the other Loan Documents; (b) the release, regardless of
consideration, of the whole or any part of the Mo:tzaged Property, or of any person liable
for the Debt or any portion thereof; or (c) any agreerient or stipulation by Lender extending
the time of payment or otherwise modifying or supplenienting the terms of the Note, this
Security Instrument or the other Loan Documents. Lender niav resort for the payment of the
Debt to any other security held by Lender in such order-apd manner as Lender, in its
discretion, may elect. Subject to paragraph 51 hereof, Lender may iske action to recover the
Debt, or any portion thereof, or to enforce any covenant hereof without prejudice to the right
of Lender thereafter to foreclose this Security Instrument. The rights land remedies of
Lender under this Security Instrument shall be separate, distinct and cumuj«iive and none
shall be given effect to the exclusion of the others. No act of Lender shali bhe-construed as
an election to proceed under any one provision hercin to the exclusion vl zny other
provision. Lender shall not be limited exclusively to the rights and remedies herein stated
but shall be entitled to every right and remedy now or hereafter afforded at law or in equity.

No Oral Change. This Security Instrument, and any provisions hereof, may not be
meodified, amended, waived, extended, changed, discharged or terminated orally or by any
act or failure to act on the part of Borrower or Lender, but only by an agreement in writing
signed by the party against whom enforcement of any modification, amendment, waiver,
extension, change, discharge or termination is sought,
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Liability. If Borrower consists of more than one person, the obligations and liabilities of
each such person hereunder shall be joint and several. This Security Instrument shall be
binding upon and inure to the benefit of Borrower and Lender and their respective

successors and assigns forever.

Inapplicable Provisions. If any term, covenant or condition of the Note or this Security
Instrument is held to be invalid, illegal or unenforceable in any respect, the Note and this
Security Instrument shall be construed without such provision.

Headings, Etc. The headings and captions of various paragraphs of this Security Instrument
are for convenience of reference only and are not to be construed as defining or limiting, in
any way, the scope or intent of the provisions hereof.

Duplicaie Originals. This Security {nstrument may be executed in any number of duplicate
originals an'‘ezch such duplicate original shall be deemed to be an original.

Definitions. Unless the context clearly indicates a contrary intent or unless otherwise
specifically provided herein, words used in this Security Instrument may be used
interchangeably in singuliz-or plural form and the word “Borrower” shall mean “each
Borrower and any subsequeni-owner or owners of the Mortgaged Property or any part
thereof or any interest therein,” the word “Lender” shall mean “Lender and any subsequent
holder of the Note,” the word “Bote” shall mean “the Note and any other evidence of
indebtedness secured by this Securiiy- Instrument,” the word “person” shall include an
individual, corporation, partnership, irust, unincorporated association, government,
governmental authority, and any other eatity, and the words “Mortgaged Property” shall
include any portion of the Mortgaged Prope:ty. and any interest therein. Whenever the
context may require, any pronouns used herein shzll include the corresponding masculine,
feminine or neuter forms, and the singular form ¢f nouns and pronouns shall include the
plural and vice versa.

Homestead. To the extent permissible under applicable law, Borrower hereby waives and
renounces all homestead and exemption rights provided by the sonstitution and the laws of
the United States and of any state, in and to the Mortgaged Property os against the collectlon
of the Debt, or any part hereof.

Assignments. Lender shall have the right to assign or transfer its rights unde: this Security
Instrument without limitation. Any assignee or transferee shall be entitled to a! he benefits
afforded Lender under this Security Instrument.

Cooperation. Borrower acknowledges that Lender and its successors and assigns may (a)
sell this Security Instrument, the Note and other Loan Documents to one or more investors
as a whole loan; (b) participate the loan (the “Loan”) secured by this Security Instrument to
one or more investors; (c) deposit this Security Instrument, the Note and the other Loan
Documents with a trust, which trust may sell certificates to investors evidencing an
ownership interest in the trust assets; or (d) otherwise sell the Loan or interest therein to
investors (the transactions referred to.in clauses (a) through (d) are hereinafter referred to as
“Secondary Market Transactions”). Borrower shall, at Lender’s expense, cooperate in good

-60-

-



51.

IXItvzres

UNOFFICIAL COPY

faith with Lender in effecting any such Secondary Market Transaction and shall cooperate in
good faith to implement all requirements reasonably imposed by the participants involved in
any Secondary Market Transaction including, without limitation, all structural or other
changes to the Loan, modifications to any documents evidencing or securing the Loan,
delivery of opinions of counsel acceptable to each Rating Agency and addressing such
matters as each Rating Agency may require, and providing direct access to financial and
other information relating to the Lessee and the Mortgaged Property (subject to the terms of
the Lease); provided, however, that the Borrower shall not be required to modify any
documents evidencing or securing the Loan which would medify (i) the interest rate payable
under the Note; (ii) the stated maturity of the Note; (iii) the amortization of principal of the
Note; or (iv) any other material economic term or other operating covenants of the Loan.
Borrov/er shall provide such information and documents relating to Borrower, the
Mortgaged Property (to the extent available to Borrower), the Lease and the Lessee (to the
extent availzble to Borrower) as Lender or any Rating Agency may reasonably request in
connectionvsita.a Secondary Market Transaction. Lender shall have the right to provide to
prospective invesiors any information in its possession, including, without limitation,
financial statemerts relating to Borrower, the Mortgaged Property and the Lessee.
Bormrower acknowledges-that certain information regarding the Loan and the parties thereto
and the Mortgaged Propcity may be included in a private placement memorandum,
prospectus or other disclosure Cocuments. As used herein, “Rating Agency” shall mean
Moody’s Investors Service, Inc/ aind Standard & Poor’s Rating Services, a division of The
McGraw-Hill Companies, Inc. anc a'p7successor to any of them; provided, however, that at
any time during which the Debt is an 1sset of a securitization or is otherwise an asset of any
rated transaction, “Rating Agency” shall mean the rating agency or rating agencies that from
time to time rate the securitics, certificates o: other instruments issued in connection with
such securitization or other transaction.

Recourse Provisions. Subject to the qualifications/beiow, Lender shall not be entitled to
and shall not enforce the liability and obligation of Boovier (or its trustees or beneficial
owners) to perform and observe the obligations contained u this Security Instrument, the
Note or in any of the other Loan Documents by any action or proceeding wherein a money
judgment or personal liability shall be sought against Borrower or any beneficiaries,
trustees, the economic and beneficial owners of Borrower or any partners, managers or
members (or other constituent party(ies)) of Borrower or of any leneficial owners or
trustees of Borrower or any partners, managers, officers, shareholders, me:abers or directors
of any thereof (the “Released Parties”), except that Lender may bring a forecliosure action,
an action for specific performance or any other appropriate action or proceeding (o enable
Lender to enforce and realize upon its interests under the Note (and the New Note, if
applicable), this Security Instrument or the other Loan Documents or in the Mortgaged
Property, or any other collateral given by Borrower pursuant to this Security Instrument and
the other Loan Documents; provided, however, that, except as specifically provided herein,
any judgment in any such action or proceeding shall be enforceable against Borrower and/or
the Released Parties only to the extent of Borrower’s interest in the Mortgaged Property and
in any other collateral given to Lender, and Lender, by accepting this Security Instrument,
the Note and the other Loan Documents, agrees that it shall not sue for, seek or demand any
deficiency judgment against Borrower or any of the Released Parties in any such action or
proceeding under, or by reason of, or in connection with this Security Instrument, the Note
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or the other Loan Documents. The provisions of this paragraph shall not, however, (i)
constitute a waiver, release or impairment of any obligation evidenced or secured by this
Secunty Instrument, the Note or any of the other Loan Documents; (ii) impair the right of
Lender to name Borrower as a party defendant in any action or suit for foreclosure and sale
under this Security Instrument; (iii) affect the validity or enforceability of any guaranty
made in connection with the Debt or any of the rights and remedies of the Lender
thereunder; (iv) impair the right of Lender to obtain the appointment of a receiver; (v)
impair the enforcement of the Assignment; or (vi) constitute a waiver of the right of Lender
to enforce the liability and obligation of Borrower, by money judgment or otherwise, to the
extent of any loss, damage, cost, expense, liability, claim or other obligation incurred by
Lender (including attorneys’ fees and costs reasonably incurred) arising out of or in
conneciion with the following:

() the failure of Borrower to account for Lessee’s security deposits, if any, or any other
similaz pzvment collected from Lessee by Borrower under the Lease;

(i) after notice of 2n uncured Event of Default and during the continuance of such Event
of Default, the tailure of Borrower to apply 100% of any and all net income (i.e., after
payment of operating cxpenses relating to the Mortgaged Property) derived from the
Mortgaged Property (<xcluding Excepted Rights and Excepted Payments), and
received by Botrower, to-the repayment of the Note;

(iii) a material misrepresentation njade by Borrower, or the holders of beneficial or
ownership interests in Borrower, 11t connection with the financing evidenced by the
Note, this Security Instrument or the vtiier Loan Documents;

(iv) any attempt by Borrower to divert or otkerwvise cause to be diverted any amounts
payable to Lender for the benefit of Lender in‘accordance with the Loan Documents;

(v) the misappropriation or misapplication of insuranc¢ or condemnation proceeds
obtained by Borrower relating to the Mortgaged Property;

(vi) any environmental matter(s) affecting the Mortgaged Property which is introduced or
caused by Borrower or the beneficial owner of Borrower;

(vi1) any waste of or damage to the Mortgaged Property caused by the willful or wanton
~ acts or omissions of Borrower or its agents;

(viii) the willful or grossly negligent material violation by Borrower of any law, ordinance,
rule, or regulation applicable to Borrower or the Mortgaged Property;

. (ix) the termination or amendment of the Lease by Borrower in violation of the terms

hereof;

(x) the failure of Borrower to maintain its existence as a single asset, special purpose
entity in good standing, as required by this Security Instrument;
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(x1) Borrower fails to obtain Lender’s prior written consent to any subordinate financing or
other voluntary lien caused by Borrower or its agent encumbering the Mortgaged
Property as required by this Security Instrument; and

(xii) Borrower fails to obtain Lender’s prior written consent to any Sale or Transfer as
required by this Security Instrument.

Notwithstanding anything to the contrary in this Security Instrument, the Note or any other
Loan Documents, Lender shall not be deemed to have waived any right which Lender may
have under §§506(a), 506(b), 1111(b) or any other provisions of the Bankruptcy Code to file
a claim for the full amount of the Debt secured by this Security Instrument or to require that
all collateral shall continue to secure all of the Debt owing to Lender.

GOVERNING LAW: SUBMISSION TO JURISDICTION. THIS SECURITY
INSTRUMZNT SHALL BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH THE LAW OF THE STATE OR COMMONWEALTH IN
WHICH THE MORTGAGED PROPERTY IS LOCATED WITHOUT REGARD TO
CONFLICT OF LAY PROVISIONS THEREOF. EACH BORROWER AND EACH
ENDORSER OR (WUARANTOR HEREBY SUBMITS TO PERSONAL
JURISDICTION IN SAGD STATE OR COMMONWEALTH AND THE FEDERAL
COURTS OF THE UNITLD STATES OF AMERICA LOCATED IN SAID STATE
OR COMMONWEALTH (AN%.ANY APPELLATE COURTS TAKING APPEALS
THEREFROM) FOR THE ZNFORCEMENT OF SUCH BORROWER'’S,
ENDORSER’S OR GUARANTOR’S SRLIGATIONS HEREUNDER, UNDER THE
NOTE, ANY GUARANTY AND THE OTHER LOAN DOCUMENTS, AND WAIVES
ANY AND ALL PERSONAL RIGHTS UMN£ZER THE LAW OF ANY OTHER STATE
TO OBJECT TO JURISDICTION WITHiV-3UCH STATE FOR THE PURPOSES
OF SUCH ACTION, SUIT, PROCEEDING Of LITIGATION TO ENFORCE SUCH
OBLIGATIONS OF SUCH BORROWER, ENDORSER OR GUARANTOR. EACH
BORROWER AND EACH ENDORSER AND GUARANTOR HEREBY WAIVES
AND AGREES NOT TO ASSERT, AS A DEFENSE "N ANY ACTION, SUIT OR
PROCEEDING ARISING OUT OF OR RELATING FQ THIS SECURITY
INSTRUMENT, THE NOTE, ANY GUARANTY OR ANY OF THE OTHER LOAN
DOCUMENTS, (A) THAT IT IS NOT SUBJECT TO SUCH JURISDICTION OR
THAT SUCH ACTION, SUIT OR PROCEEDING MAY NOT BE RBXGIIGHT OR IS
NOT MAINTAINABLE IN THOSE COURTS OR THAT THIs SECURITY
INSTRUMENT, THE NOTE, ANY GUARANTY AND/OR ANY OF Y475 OTHER
LOAN DOCUMENTS MAY NOT BE ENFORCED IN OR BY THOSE CGURTS OR
THAT IT IS EXEMPT OR IMMUNE FROM EXECUTION, (B) THAT THE
ACTION, SUIT OR PROCEEDING IS BROUGHT IN AN INCONVENIENT
FORUM OR (C) THAT THE VENUE OF THE ACTION, SUIT OR PROCEEDING
IS IMPROPER (BUT NOTHING HEREIN SHALL AFFECT THE RIGHT OF
LENDER TO BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER
FORUM). IN THE EVENT ANY SUCH ACTION, SUIT, PROCEEDING OR
LITIGATION IS COMMENCED, BORROWER, OR ENDORSER AND
GUARANTOR AGREE THAT SERVICE OF PROCESS MAY BE MADE, AND
PERSONAL JURISDICTION OVER SUCH BORROWER, ENDORSER OR
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GUARANTOR OBTAINED, BY SERVICE OF A COPY OF THE SUMMONS,
COMPLAINT AND OTHER PLEADINGS REQUIRED TO COMMENCE SUCH
LITIGATION UPON SUCH BORROWER OR ENDORSER OR GUARANTOR AT
BORROWER’S ADDRESS SET FORTH ON SCHEDULE A HERETO (AS SUCH
ADDRESS MAY BE CHANGED FROM TIME TO TIME).

53. [INTENTIONALLY OMITTED]

54. Miscellaneous.

(a) Any consent or approval by Lender in any single instance shall not be deemed or
construed to be Lender’s consent or approval in any like matter arising at a subsequent
date, and the failure of Lender to promptly exercise any right, power, remedy, consent
or «@pproval provided herein or at law or in equity shall not constitute or be construed
as a waiver of the same nor shall Lender be estopped from exercising such right,
power, reiiiedy, consent or approval at a later date. Any consent or approval requested
of and granted vy Lender pursuant hereto shall be narrowly construed to be applicable
only to Borrewer and the matter identified in such consent or approval and no third
party shall claim ary Uenefit by reason thereof, other than the party to whom such
consent or approval was given or reasonably intended to benefit, and any such consent
or approval shall not te deemed to constitute Lender a venturer or partner with
Borrower nor shall privity of¢ontract be presumed to have been established with any
such third party.

(b) Borrower represents and warrants 1o-Lender that, as of the date hereof, there has not
been committed by Borrower any act ¢i smission affording the federal government or
any state or local government the right of forfziture as against the Mortgaged Property
or any part thereof or any monies paid in perfornance of Borrower’s obligations under
the Note, this Security Instrument or vnder any of the other Loan Documents.
Borrower hereby covenants and agrees not to comn:it, yermit or suffer to exist any act,
omission or circumstance affording such right of forteiure, In furtherance thereof,
Borrower hereby indemnifies Lender and agrees to defenc and hold Lender harmless
from and against any loss, damage or injury by reason of the oieach of the covenants
and agreements or the representations and warranties set forth in this paragraph.

(c) To the extent there is any direct inconsistency among the Not¢. this Security
" Instrument and the other Loan Documents with the Lease (including, but siot himited
to, any inconsistency regarding cure periods), then the applicable provisions of the
~ Lease shall govern so long as the Lease is in effect and a Lease Default is not then
existing. If the Loan Documents contain provisions which are not addressed in the
Lease, then the Loan Document provisions shall prevail; provided, further, the Loan
Documents shall in all events govern repayment of the Loan, the interest rate on the
Loan, Events of Default and Lender’s remedies against Borrower and Lease
Guarantor.

55. Lender Fees. Borrower will pay, or cause to be paid by a party acceptable to Lender, as the
same become due and payable, all fees, disbursements, and other amounts payable to Lender
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acting in the capacity of Trustee under that certain Declaration of Trust of even date
herewith, or any successor trustee thereunder.

Contractual Statute of Limitations. Borrower hereby agrees that any claim or cause of
action by Borrower against Lender, or any of Lender’s directors, officers, employees,
agents, accountants or attorneys, based upon, arising from or relating to the Debt, or any
other matter, cause or thing whatsoever, whether or not relating thereto, occurred, done,
omitted or suffered to be done by Lender or by Lender’s directors, officers, employecs,
agents, accountants or attorneys, whether sounding in contract or in tort or otherwise, shall
be barred unless asserted by Borrower by the commencement of an action or proceeding in a
court of competent jurisdiction by the filing of a complaint within one (1) year after
Borrower knew or should have known of the act, occurrence or omission upon which such
claim o1 cause of action, or any part thereof, is based and service of a summons and
complaint on_an officer of Lender or any other person authonized to accept service of
process on lLiebalf of Lender, within thirty (30) days thereafter. Borrower agrees that such
one (1) year period of time is reasonable and sufficient time for a borrower to investigate
and act upon any such claim or cause of action. The one (1) year period provided herein
shall not be waived, tolled or extended except by the specific written agreement of Lender.
This provision shall survive any termination of this Security Instrument or any of the other
Loan Documents.

Relationship of the Parties. The relaiionship between Borrower and Lender is that of a
borrower and a lender only and nertliz of those parties is, nor shall it hold itself out to be,
the agent, employee, joint venturer or pariner of the other party.

No Merger. It is the desire and intention of tlie parties hereto that this Security Instrument
and the lien hereof do not merge in fee simple title to the Mortgaged Property. It is hereby
understood and agreed that should Lender acquire a'iv-additional or other interests in or to
the Mortgaged Property or the ownership thereof, inen, unless a contrary intent is
manifested by Lender as evidenced by an appropriate docurient duly recorded, this Security
Instrument and the lien hereof shall not merge in such other ¢ additional interests in or to
the Mortgaged Property, toward the end that this Security Instra et may be foreclosed as
ifowned by a stranger to said other or additional interests.

Rights With Respect to Junior Encumbrances. In case of any junior encuribrance whether

ptohibited or not by the Security Instrument, any person or entity purporting o have or to
take a junior mortgage or other lien upon the Mortgaged Property or any intesest therein
shall be subject to the rights of Lender to amend, modify, increase, vary, alter or supplement
this Security Instrument, the Note or any of the other Loan Documents, and to extend the
maturity date of the indebtedness secured hereby, and to increase the amount of such
indebtedness, and to waive or forebear the exercise of any of its rights and remedies
hereunder or under any of the other Loan Documents and to release any collateral or
security for such mdebtedness, in each and every case without obtaining the consent of the
holder of such junior lien and without the lien or security interest of this Security Instrument
losing its priority over the rights of any such junior lien.
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Fixture Filing. This Security Instrument shall be effective from the date of its recording as
a financing statement filed as a fixture filing with respect to all goods constituting part of the
Mortgaged Property which are or are to become fixtures and are owned by Borrower. This
Security Instrument shall also be effective as a financing statement covering minerals or the
like (including oil and gas) and is to be filed for record in the real estate records of the
county where the Premises is situated. The mailing address of Borrower and the address of
Lender from which information conceming the security interests may be obtained are set
forth above and on Schedule A, as applicable.

After-Acquired Mortgaged Property. All property acquired by Borrower after the date of
this Security Instrument which by the terms of this Security Instrument shall be subject to
the lien. and the security interest created hereby, shall immediately upon the acquisition
thereot by Borrower and without further mortgage, conveyance or assignment become
subject to'the lien and security interest created by this Security Instrument. Nevertheless,
Borrower shall execute, acknowledge, deliver and record or file, as appropriate, all and
every such further mortgages, security agreements, financing statements, assignments and
assurances as Lend:r shall require for accomplishing the purposes of this Security
Instrument. In the case of Mortgaged Property located in Texas, the provisions of this
paragraph 61 shall apply-oniy to after acquired property relating to the property described on
Exhibit A hereto.

No Representation. By acceptitig avlivery of any item required to be observed, performed
or fulfilled or to be given to Lender pirsuant to this Security Instrument and the other Loan
Documents, including, but not limited t¢, any officer’s certificate, balance sheet, statement
of profit and loss or other financial statemernt, survey, appraisal or insurance policy, Lender
shall not be deemed to have warranted, conscntzd to, or affirmed the sufficiency, legality,
effectiveness or legal effect of the same, or of aity.«e7m, provision or condition thereof, and
such acceptance of delivery thereof shall not be' or-constitute any warranty, consent or
affirmation with respect thereto by Lender.

Lender as Trustee. Notwithstanding anything contained herers, it is expressly understood
that Lender is acting as a trustee on behalf of certain investor beneficiaries, and whenever
any consent, approval or other action of the Lender is contemplated hereby, Lender may act
in accordance with the instructions of the appropriate percentage of such beneficiaries or
otherwise in accordance with the terms and provisions of the docuiiieiis creating and
relative to the administration of the trust created by the Declaration and zet on its own

discretion.
[INTENTIONALLY OMITTED]

WAIVER OF JURY TRIAL. BORROWER AND LENDER EACH HEREBY
AGREES NOT TO ELECT A TRIAL BY JURY OF ANY ISSUE TRIABLE OF
RIGHT BY JURY, AND WAIVES ANY RIGHT TO TRIAL BY JURY FULLY TO
THE EXTENT THAT ANY SUCH RIGHT SHALL NOW OR HEREAFTER EXIST
WITH REGARD TO THE NOTE, THIS SECURITY INSTRUMENT, OR THE
OTHER LOAN DOCUMENTS, OR ANY CLAIM, COUNTERCLAIM OR OTHER
ACTION ARISING IN CONNECTION THEREWITH. THIS WAIVER OF RIGHT
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TO TRIAL BY JURY IS GIVEN KNOWINGLY AND VOLUNTARILY BY
LENDER AND BORROWER AND IS INTENDED TO ENCOMPASS
INDIVIDUALLY EACH INSTANCE AND EACH ISSUE AS TO WHICH THE
RIGHT TO A TRIAL BY JURY WOULD OTHERWISE ACCRUE, BORROWER
AND LENDER ARE EACH HEREBY AUTHORIZED TO FILE A COPY OF THIS
PARAGRAPH IN ANY PROCEEDING AS CONCLUSIVE EVIDENCE OF THIS

WAIVER BY BORROWER OR LENDER.

66. STATE-SPECIFIC PROVISIONS.

To the extent of any conflict between the terms and provisions of this paragraph 66 and
the terms znd provisions otherwise contained in this Security Instrument, the terms and
provisions of this paragraph 66 shall govern and control the rights and obligations of the parties.
The terms and provisions of this paragraph 66 shall only be operative to the extent that the
Mortgaged Property is located within the state specified in the headings set forth below.

FOR MORTGAGED PROPERTY LOCATED IN ARIZONA

1.  The introductory paragraph of this Security Instrument is hereby amended in its entirety to
read as follows:

THIS DEED OF TRUST, SECURITY AGREEMENT, ASSIGNMENT OF LEASES-
AND RENTS AND FIXTURE I 'LING (this “Security Instrument”) dated as of the
Effective Date set forth on Schedul: A attached hereto and made a part hereof (the
“Effective Date”), by the Borrower set torth on Schedule A hereto (“Borrower™), having
its principal office at the address set fort's op Schedule A hereto, CHICAGO TITLE
INSURANCE COMPANY, a Missouri corporzcan, as deed of trust trustee, having an
address at 2415 East Camclback Road, Suite 30C,Phoenix, AZ 85016 (“Deed_of Trust
Trustee”) for the benefit of WELLS FARGO BANK NORTHWEST, NATIONAL
ASSOCIATION, as trustee pursuant to the Declaration o1 Trust dated as of December 3,
2002, having its principal place of business at 299 South Maii Sireet, 12™ Floor, Salt Lake
City, UT 84111 (“Lender”).

2. The second grammatical paragraph of this Secunty Instrument is herel v amended in its

-t entirety to read as follows:

To secure the payment of an indebtedness in the principal sum of the LoanAmount set
forth on Schedule A attached hereto, in lawful money of the United States of America, to
be paid with interest according to the terms of that certain Promissory Note dated as of
even date herewith, with a maturity date of January 10, 2013, made by Borrower to
Lender (the note together with all extensions, renewals or modifications thereof being
hereinafter collectively called the “Note™ and all other Debt (hereinafter defined),
Borrower has mortgaged, given, granted, bargained, sold, aliened, released, conveyed,
confirmed, pledged, assigned, and hypothecated and by these presents does hereby
mortgage, give, grant, bargain, sell, alien, release, convey, confirm, pledge, assign and
hypothecate unto Deed of Trust Trustee, in trust, with power of sale, the Premises (as
defined herein) which is described in Exhibit A attached hereto and the buildings,
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structures, fixtures (except trade fixtures not owned by Borrower), additions,
enlargements, extensions, modifications, repairs, replacements and improvements now or

hereafter located thereon (the “Improvements”) for the benefit of Lender;

3. Subsections 25(a)(ii), 25(a)(iii), 25(a)(iv), 25(c), and 25(d} are hereby deleted from this
Security Instrument.
4.  The following new subsections 25(g), 25(h) and 25(1) are hereby added to this Security

Instrument as follows:

5.,

“(g) With respect to all or any part of the Premises, Lender may invoke the power of
sale. and direct the Deed of Trust Trustee to sell the Premises in accordance with and to
the futi 2xtent provided by applicable law. Borrower acknowledges that the power of sale
herein grarited may be exercised by Lender without prior judicial hearing. Deed of Trust
Trustee slall deliver to the purchaser at such sale a Deed of Trust Trustee’s deed
conveying the Premises so sold without any covenant or warranty, express or implied.
Lender shall beenutitled to collect from Borrower all costs and expenses incurred in
pursuing the remedies s2t forth in this paragraph 25, including but not limited to attorneys’
fees and costs of environinental reports, appraisals, documentary evidence, abstracts and

title reports.

(h)  With respect to all or inv rart of the Premises, Lender shall have the right to
foreclose by judicial foreclosure in accordance with and to the full extent provided by
applicable law.

(i) Lender at Lender’s option may ‘from time to time appoint additional or
replacement deed of trust trustees and may remeve one or more deed of trust trustee, from
time to time, without the consent of or notice to Furower, by an instrument recorded in
the county in which this Security Instrument is recorded. Without conveyance of the
Premises, the successor deed of trust trustee shall succeed 5 all the title, power and duties
conferred upon the Deed of Trust Trustee herein and by appiicable law. Any Deed of
Trust Trustee, individually, may exercise all powers granted to the Deed of Trust Trustees
collectively, without the necessity of the joinder of the other Deec ot Trust Trustees.”

The following sentence is hereby added to the end of the paragraph iu puragraph 27 of

this Security Instrument:

6.

“Portions of the Mortgaged Property are goods which are or are to become fixtures to the
Premises and Borrower covenants and agrees that the filing of this Security Instrument in
the real estate records of the county where the Premises is located shall also operate from
the time of filing as a fixture filing in accordance with the Arizona Uniform Commercial

Code.”

Pursuant to the Declaration of Trust dated as of December 3, 2002, Lender is acting as

trustee for the benefit of the Registered Owner of the Pass-Through Certificate. As of the date
hereof, the Registered Owner of the Pass-Through Certificate is CEDE & CO., having an address
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at c/o The Depository Trust Company, 55 Water Street, 49th Floor, New York, New York
10041-0099.

7. This Security Instrument is a fixture filing.
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FOR MORTGAGED PROPERTY LOCATED IN CONNECTICUT

Open-End Mortgage. This Security Instrument secures future advances, is an Open-End
Mortgage and Lender shall have all of the rights, powers and protections authorized and allowed,
to which a holder of an Open End Mortgage is entitled under Connecticut law. The Debt secured
by this Security Instrument and all advances thereof (including any future advances) shall be
secured by tins Security Instrument equally with the outstanding Debt secured hereby at the time
of the recording of this Security Instrument and have the same priority over the rights of others
who may acquirc rights in or liens upon the Mortgaged Property without regard to whether the
authorized, full amouiitof the Debt shall at that time or any time have been fully disbursed.

Remedies. (i BORROWER HEREBY WAIVES TRIAL BY JURY IN ANY
COURT AND IN ANY SUIT, ACTION OR PROCEEDING ON ANY MATTER ARISING IN
CONNECTION WITH OR AN, ANY WAY RELATED TO THE FINANCING
TRANSACTIONS OF WHICH TilJ5 SECURITY INSTRUMENT IS A PART AND/OR THE
ENFORCEMENT OF ANY OF LENDER’S RIGHTS AND REMEDIES, INCLUDING
WITHOUT LIMITATION TORT CLAIMS. BORROWER ACKNOWLEDGES THAT
BORROWER MAKES THIS WAIVER KNOVINGLY AND VOLUNTARILY, WITHOUT
DURESS AND ONLY AFTER EXTENSIVE CONSIDERATION OF THE RAMIFICATIONS
OF THIS WAIVER. BORROWER FURTHERACKNOWLEDGES THAT LENDER HAS
NOT AGREED WITH OR REPRESENTED TO BGPROWER OR ANY OTHER PARTY
HERETO THAT THE PROVISIONS OF THIS PAPAGRAPH WILL NOT BE FULLY
ENFORCED IN ALL INSTANCES.

(i) BORROWER ACKNOWLEDGES THAT THIS TRANSACTION
IS A “COMMERCIAL TRANSACTION” AS SUCH IS DEFINEL Il CHAPTER 903a OF
THE CONNECTICUT GENERAL STATUTES AS AMENDED, ANY; HEREBY WAIVES
ANY AND ALL RIGHTS THAT BORROWER MAY HAVE UNDER 5ECTION 52-278(a)
THROUGH 57-278(g) OF THE CONNECTICUT GENERAL STATUTES, A% AMENDED,
INTENDING THEREBY THAT IN THE EVENT OF ANY LEGAL ACTICpr BETWEEN
BORROWER AND LENDER OR HOLDER ARISING OUT OF THE NOTE OR THIS
SECURITY INSTRUMENT GIVEN AS SECURITY FOR THE NOTE, LENDER OR
HOLDER MAY INVOKE ANY PREJUDGMENT REMEDY, INCLUDING BUT NOT
LIMITED TO, GARNISHMENT, ATTACHMENT, FOREIGN ATTACHMENT AND
REPLEVIN, WITHOUT GIVING BORROWER ANY NOTICE OR OPPORTUNITY FOR A
HEARING OR OBTAINING A COURT ORDER. THIS WAIVER IS MADE BY
BORROWER ON BEHALF OF BORROWER AND BORROWER’S SUCCESSORS, HEIRS
AND ASSIGNS AND SHALL APPLY TO ANY AND ALL ACTIONS AGAINST SUCH
SUCCESSORS, HEIRS AND ASSIGNS.
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(i) BORROWER AND ITS AFFILIATES CONSENT TO SERVICE
OF PROCESS BY CERTIFIED OR REGISTERED MAIL AT BORROWER’S ADDRESS
AND IN ACCORDANCE WITH THE PROVISIONS OF SECTION 36 HEREOF OR IN ANY
OTHER MANNER PROVIDED BY LAW. BORROWER AGREES THAT SERVICE IN THE
FOREGOING MANNER SHALL BE DEEMED, IN EVERY RESPECT, EFFECTIVE
SERVICES OF PROCESS UPON BORROWER, OR THE APPLICABLE AFFILIATE OF
BORROWER, AND BE TAKEN AND HELD TO BE VALID PERSONAL SERVICE OF
PROCESS UPON, AND PERSONAL DELIVERY TO, BORROWER. BORROWER AGREES
THAT BORROWER’S SUBMISSION TO JURISDICTION AND SERVICE OF PROCESS BY
MAIL IS MADE FOR THE EXPRESS BENEFIT OF LENDER.

Waiver of Advances Termination Right. Borrower hereby waives, for itself or any of its
assigns who azsume this Security Instrument, any right it may have under Section 49-2(c)(7) of
the Connecticat ‘General Statutes, as amended, or otherwise, to terminate the right to make
“optional futureadvances” as defined under said statute, including, without limitation, advances
by Lender pursuant t¢ *his Security Instrument and any other Loan Documents.

Non-Contiguous Parcel. Borrower represents and warrants to Lender that no part of the
Mortgaged Property has, at anv ame during the period of three (3) years immediately preceding
the date of this Security Instrumert, t.een included in the “property description” of any real estate
contiguous with the Mortgaged Tinperty (within the meaning of Section 22a-452a(f) of the
Connecticut General Statutes, as amendec),

Security Agreement. Paragraph 27 is/nercby amended by adding the following at the end

of paragraph 27:

“Borrower hereby authorizes Lender-to file financing statements,
continuation statements and financing Stutement amendments in
such form as Lender may require to perficy, or continue the
perfection of the security interests granted heicir. Borrower shail
pay all filing costs and costs and expenses of an iezord searches
for financing statements that Lender may require.”

No Foreclosure by Sale. All references to foreclosure “by sale” or “sower of sale” in this
Security Instrument are hereby deleted.
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FOR MORTGAGED PROPERTY LOCATED IN FLORIDA

Future Advances. This Security Instrument secures and shall be security for any and all
future advances made by Lender to Borrower, provided, however, that said future advances be
made within twenty (20) years from the date hereof, and that the total unpaid balance secured
hereby at any one time shall not exceed the amount of the Note plus §
(and 1f left blank, then 200% of the amount of the Note) together with interest thereon at the rate
then agreed upon, pursuant to Florida Statutes, Section 697.04. Nothing contained herein shall
be decmed an obligation on the part of Lender to make any further advances.
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FOR MORTGAGED PROPERTY LOCATED IN GEORGIA

Notwithstanding anything to the contrary elsewhere in this Security Instrument, as to any
Mortgaged Property located in the State of Georgia:

(a)

(b)

(©

(d)

(e)

(H

The introductory paragraph of this Security Instrument is hereby amended in its
entirety to read as follows:

THIS SECURITY INSTRUMENT (this “Security Instrument”) as
described on Schedule A attached hereto and made a part hereof, dated as
of the Effective Date set forth on Schedule A attached hereto and made a
pzrt hereof (the “Effective Date”), by the Borrower set forth on Schedule
A zitached hereto and made a part hereof (“Borrower”), having its
principai-office as set forth on Schedule A attached hereto and made a

. part hercoi. to VAL T. ORTON, as co-trustee (the “Lender”) pursuant to

the Co-1rustse, Agreement dated as of even date herewith, having an
address at 299 ~outh Main Street, 12th Floor, MAC: U1228-120 Salt Lake
City, Utah 84111.

The following paragrapb is hereby inserted immediately following the word
“WITNESSETH” on page | of this Security Instrument:

“For and in consideration of the feregoing and other good and valuable
consideration, and the sum of One Hrodred and No/100 Dollars ($100.00)
in hand paid, and the other consideratious hereinafter mentioned, the
receipt and sufficiency of which are hereb;acknowledged; and further

The phrase “, its successors and assigns” is hereby inserted after the words
“pledge, assign and hypothecate unto Lender” in the paragraph immediately
following the paragraph inserted pursuant to subsectior i(a) above.

The phrase “, members, parts” is hereby inserted after the wcrds “together with all
of the easements, rights” in subparagraph (a) on page 1.0 this Security
Instrument.

The phrases “and behoof’ and “in fee simple” are hereby inserted after,
respectively, the words “to the use and benefit of” and “successors and assigns of
Lender” in the paragraph commencing with *“TQO HAVE AND TO HOLD” on
page 4 of this Secunty Instrument.

This Security Instrument is intended (i) to constitute a security agreement under
the Uniform Commercial Code of Georgia and (ii) to operate and is to be
construed as a deed passing title to the Premises to Lender and is made under
those provisions of Sections 44-14-60 through 44-14-85 of the OFFICIAL CODE
OF GEORGIA ANNOTATED, and not as a mortgage.
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The provisions of paragraph 25 of this Security Instrument are supplemented and
amended to provide that, if an Event of Default occurs and Borrower fails to pay
the indebtedness secured hereby in full following the acceleration thercof
pursuant to subsection 25(a)(i) of this Security Instrument, Lender, at its option,
may sell the Mortgaged Property or any part thereof at public sale or sales before
the door of the courthouse of the county in which the Mortgaged Property or any
part of the Mortgaged Property is situated, to the highest bidder for cash, in order
to pay the Debt and all expenses of the sale and of all proceedings in connection
therewith, including reasonable attorneys’ fees, after advertising the time, place,
and terms of sale once a week for four (4) weeks immediately preceding such sale
{but without regard to the number of days) in a newspaper in which Sheriff’s sales
are advertised in said county. Lender may bid and purchase at such sale and may
credit the secured indebtedness for some of all of the purchase price. With
respect to any personal property or fixtures included in or located on the

for.gaged Property, Lender may, at its option, sell or otherwise dispose of the
same-by-pnblic or private proceedings, separate from the sale of the real property,
in accoriauice with the provisions of the Georgia Uniform Commercial Code, and
Lender may w:th respect to such personal property and fixtures exercise any other
rights or remicdics of a secured party under the Georgia Uniform Commercial
Code. At any sale conducted pursuant to this paragraph, Lender may execute and
deliver to the purchzser a conveyance of the Mortgaged Property, or any part
thereof, or any persoral property or fixtures included in or located on the
Mortgaged Property, in fce simple, which conveyance may contain recitals as to
the occurrence of an Event of Detault hereunder, and to this end Borrower hereby
constitutes and appoints Lender its'agent and attomey in fact to make such sale
and conveyance and thereby to divist'Porrower of all right, title, or equity in and
to the Mortgaged Property and to vest *112 same in the purchaser or purchasers at
such sale or sales, and all the reasonah:c acts and doings of said agent and
attorney in fact are hereby ratified and confirmed. The aforesaid power of sale
and agency hereby granted are coupled with ar fiterest and are irrevocable by
dissolution or otherwise, are granted as cumulative ol ke other remedies provided
by law for collection of the Debt, and shall not be >xhausted by one exercise
thereof but may be exercised untii full payment of the-Debt. Upon any such
public sale pursuant to the power of sale and agency conferied Ly this paragraph,
the proceeds of such sale shall be applied first to payment of the Jebt and to the
expenses of such sale and of all proceedings in connection therevnty including
reasonable attorneys’ fees, in such manner and in such amounts as Lender elects,
and, the remainder, if any, shall be paid to Borrower or its assigns or interpleaded
into court in the event any other secured party or lien or having an interest in the
Premises or any part thereof should make a claim thereto.

The entire first sentence of paragraph 27 of this Security Instrument is hereby
deleted.

The entire paragraph 60 of this Security Instrument is hereby deleted and the
words “60. RESERVED?” are hereby inserted in lieu thereof.

_72-



-FTEPZTOE

UNOFFICIAL COPY

ook o ok ke ok o ook ok e sl ok ok ok ook s ok ok o kb sk ok ok ok ok ok ok ok ok ok sk ok ok ok K e ke kK

FOR MORTGAGED PROPERTY LOCATED IN ILLINOIS

1. Benefits of Act. If any provision of this Security Instrument is inconsistent with
any applicable provision of the Illinois Mortgage Foreclosure Law, 735 ILCS 5/15-1101, ef seq.
(the “Act™), the provisions of the Act shall take precedence over the provisions of this Security
Instrument, but the Act shall not invalidate or render unenforceable any other provision of this
Security Instrument that can be fairly construed in a manner consistent with the Act. Without in
any way limiting any of Lender’s rights, remedies, powers and authorities provided in this
Security Inctrament or otherwise, and in addition to all of such rights, remedies, powers and
authorities, Lender shall also have all rights, remedies, powers and authorities permitted to the
holder of a ‘murigage under the Act, as the same may be amended from time to time. If any
provision of thrs Security Instrument shall grant to Lender any rights, remedies, powers or
authorities upon defwult of Borrower which are more limited than what would be vested in
Lender under the Act i1 the absence of said provision, Lender shall have such rights, remedies,
powers and authorities thiat would be otherwise vested in it under the Act. Without limitation, all
expenses (including reasonakls attorneys’ fees and costs) incurred by Lender to the extent
reimbursable under 735 ILCS 5/15-1510, 5/15-1512, or any other provision of the Act, whether
incurred before or after any judgireni of foreclosure, shall be added to the indebtedness secured
by this Security Instrument and incluted in the judgment of foreclosure.

2. Insurance. Wherever provisica 13 made in this Security Instrument for insurance
policies to bear mortgagee clauses or other loss payable clauses or endorsements in favor of
Lender, or to confer authority upon Lender to seitle or participate in the settlement of losses
under policies of insurance or to hold and disbuise or otherwise control use of insurance
proceeds, from and after the entry of judgment of foreclosure, all such rights and powers of
Lender shall continue in Lender as judgment creditor or mortgagee until confirmation of sale.

3. Protective Advances.

(a)  All advances, disbursements and expenditures made or inzurred by Lender before
and during a foreclosure, and before and afler judgment ot feicclosure, and at any
time prior to sale, and, where applicable, after sale, and dusinp ibe pendency of
any related proceedings, for the following purposes, in addition to thnse otherwise
authorized by this Security Instrument or by the Act (collectively, the *Protective
Advances™), shall have the benefit of all applicable provisions ot the Act,
including those provisions of the Act hereinbelow referred to:

)] all advances by Lender in accordance with the terms of this Security
Instrument to: (1} preserve, maintain, repair, restore or rebuild the
Improvements upon the Mortgaged Property; (2) preserve the lien of this
Secunity Instrument or the priority thereof; or (3) enforce this Security
Instrument, as referred to in Subsection (b)(5) of Section 15-1302 of the
Act;
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(i1)

(111)

i)

v)

(vi)

(vii)

payments by Lender of: (1) principal, interest or other obligations in
accordance with the terms of any senior mortgage or other prior lien or
encumbrance; (2) real estate taxes and assessments, general and special
and all other taxes and assessments of any kind or nature whatsoever
which are assessed or imposed upon the Mortgaged Property or any part
thereof; (3} other obligations authonzed by this Security [nstrument; or (4)
with court approval, any other amounts in connection with other liens,
encumbrances or interests reasonably necessary to preserve the status of
title, as referred to in Section 15-1505 of the Act;

advances by Lender in settlement or compromise of any claims asserted
by claimants under senior mortgages or any other prior liens;

attorneys’ fees and other costs incurred: (1} in connection with the
foreclosure of this Security Instrument as referred to in Sections 15-
1504(d)(2) and 15-1510 of the Act; (2) in connection with any action, suit
or proceeding brought by or against Lender for the enforcement of this
Secarity Instrument or arising from the interest of Lender hereunder; or
(3) in'copuection with the commencement, prosecution or defense of any
other actioriclated to this Secunity Instrument or the Mortgaged Property;

Lender’s fees 204 costs, including attorneys’ fees, ansing between the
entry of judgmeni o« foreclosure and the confirmation hearing as referred
to in Subsection (b)(1) =1 Section 15-1508 of the Act;

expenses deductible from proceeds of sale as referred to in subsections (a}
and (b) of Section 15-1512 of the Act;

expenses incurred and expenditurcs made by Lender for any one or more
of the following: (1) if the Mortgaged Property or any portion thereof
constitutes one or more units under 2 condominium declaration,
assessments imposed upon the unit owner thereof deemed by Lender to be
required to be paid; (2) if the Mortgagor’s intceest in the Mortgaged
Property is a leasehold estate under a Iease or suolesse, rentals or other
payments required to be made by the lessee under the ternps of the lease or
sublease; (3) premiums for casualty and liability insurance raid by Lender
whether or not Lender or a receiver is in possession, ‘if reasonably
required, in reasonable amounts, and all renewals thereof, without regard
to the limitation to maintaining of existing insurance in effect at the time
any receiver or mortgagee takes possession of the Mortgaged Property
imposed by Subsection (c)(1) of Section 15-1704 of the Act; (4) repair or
restoration of damage or destruction in excess of available insurance
proceeds or condemnation awards; (5) payments deemed by Lender to be
required for the benefit of the Mortgaged Property or required to be made
by the owner of the Mortgaged Property under any grant or declaration of
easement, easement agreement, agreement with any adjoining land owners
or instruments creating covenants or restrictions for the benefit of or
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affecting the Mortgaged Property; (6)shares or common expense
assessments payable to any association or corporation in which the owner
of the Mortgaged Property is a member in any way affecting the
Mortgaged Property; (7) if the loan secured hereby is a construction loan,
costs incurred by Lender for demolition, preparation for and completion of
construction, as may be authorized by the applicable commitment, loan
agreement or other agreement; (8) payments deemed by this Security
Instrument to be required pursuant to any lease or other agreement for
occupancy of the Mortgaged Property; and (9) if this Security Instrument
is insured, payments of FHA or private mortgage insurance required to
keep such insurance in force.

All Protective Advances shall be so much additional indebtedness secured by this
Security Instrument, and shall become immediately due and payable without
nctice and with interest thereon from the date of the advance until paid at the
Apphcable Interest Rate provided for in the Note.

This Secunty Instrument shall be a lien for all Protective Advances as to
subsequent piiclasers and judgment creditors from the time this Security
Instrument is recorded pursuant to Subsection (b)(5) of Section 15-1302 of the

Act.

All Protective Advances skall, except to the extent, if any, that any of the same is
clearly contrary to or inconsisteni with the provisions of the Act, apply to and be

included in:

(1) determination of the amoun..of indebtedness secured by this Security
Instrument at any time;

(i)  the indebtedness found due and owning ‘o Lender in the judgment of
foreclosure and any subsequent supolemental judgments, orders,
adjudications or findings by the court of arv. additional indebtedness
becoming due afier such entry or judgment, 1t bsing agreed that in any
foreclosure judgment, the court may reserve juriscdiction for such

purposes;

(i)  if right of redemption has not been waived by this Security Tnstrument,
computation of amount required to redeem, pursuant to Subsections {d) of
Sections 15-1603 of the Act;

(tv)  determination of amounts deductible from sale proceeds pursuant to
Section 15-1512 of the Act;

(v}  application of income in the hands of any receiver or Lender in
possession; and

(vi)  computation of any deficiency judgment pursuant to Subsections (b)(2)
and (3) of Sections 15-1508 and Section 15-1511 of the Act.
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4. Lender in Possession. In addition to any provision of this Secunty Instrument
authorizing Lender to take or be placed in possession of the Mortgaged Property, or for the
appointment of a receiver, Lender shall have the right, in accordance with Sections 15-1701 and
15-1702 of the Act, to be placed in possession of the Mortgaged Property or at its request to have
a receiver appointed, and such receiver, or Lender, if and when placed in possession, shall have,
in addition to any other powers provided in this Security Instrument, all rights, powers,
immunities, and duties as provided for in Sections 15-1702 and 15-1703 of the Act.

5. Waiver of Redemption. Borrower acknowledges and represents and warrants that
the Mortgaged Property does not include “agricultural real estate” or “residential real estate” as
those terms are defined in 735 ILCS 5/15-1201 and 5/15-1219. Pursuant to 735 ILCS 5/15-
1601(b), Borrower waives any and all rights of redemption from sale under any order of
foreclosuie ¢ this Security Instrument, or other rights of redemption which may run to Borrower
or any other Cwner of Redemption, as that term is defined in 735 ILCS 5/15-1212. Borrower
waives all rights o7 reinstatement under 735 ILCS 5/15-1602 to the fullest extent permitted by

law.

6. Limitatic:; on Indebtedness. Notwithstanding any provision of this Security
Instrument, the Note or any ‘othiev Loan Document which permits additional sums to be advanced
on or aftef the date of this Security Instrument, whether as additional loans or for any payments
authorized by this Security Instrement or any other Loan Document, the total amount of the
principal component of the Debt scciried hereby shalf not at any time exceed three hundred
percent (300%) of the original princips-amount of the Note as set forth in this Security

Instrument.

7. Future Advances. This Security Insamment is granted to secure future advances
made by Lender to the Borrower. The parties acknowledge and agree that all future advances
shall be a lien from the time that this Security Instrumerc is recorded as provided in 735 ILCS

5/15-1302(b)(1).

8. Revolving Credit. This Security Instrument sscures a revolving credit loan
facility that may involve partial payments of the indebtedness czscured by this Security
Instrument and readvances of principal by Lender subsequent to the, inaking of this Security
Instrument in accordance with paragraph 19 of this Security Instrument. No such payment shall
extinguish the lien of this Security Instrument unless and until the indebtedncssy secured by this
Security Instrument is paid in full and a formal release of the lien of this Secwify Tnstrument 1s
given by Lender. The parties acknowledge and agree that, as provided in 735 JLCS 5§/15-
1302(b), all future readvances, including any such future readvance, shall be a lien from the time
that this Security Instrument is recorded.
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FOR MORTGAGED PROPERTY LOCATED IN INDIANA

1. This Security Instrument secures payment and performance of all future advances

including, without limitation, advances to protect the security and collateral under this Security
Instrument, made by or on behalf of Lender and this Security Instrument secures other
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obligations that the then record owner of all or part of the Mortgaged Property may agree to pay
and/or perform (whether as principal, surety or guarantor) for the benefit of Lender, when the
obligation is evidenced by a writing which recites that it is secured by this Security Instrument,
provided that pursuant to Ind. Code § 32-8-11-9, the maximum amount which may be secured

shall not exceed $100,000,000.

2. Borrower hereby represents, warrants and covenants that none of the Mortgaged
Property located in Indiana is within the definition of the term "property” contained in Ind. Code
§ 13-11-2-174 and the transaction evidenced in this Security Instrument is not subject to the

provisions of the Indiana Responsible Property Transfer Law.

3. Notwithstanding any other provisions of this Security Instrument, no power of
sale shall exist with respect to the Mortgaged Property located in Indiana, and all references to
any power of salz contained in this Security Instrument including, without limitation, paragraph
25(a)(iv), to th¢ extent such section does not relate to sales in connection with judicial
foreclosure, shall be.éeemed deleted and of no force or effect with respect to Mortgaged Property

located in Indiana,

4. Amounts payab!s under the Note, this Security Instrument and/or any other Loan
Document are payable without relief from valuation and appraisement laws, all of which

Borrower hereby waives.
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FOR MORTGAGED PROPCP.TY LOCATED IN MARYLAND

This introductory paragraph on Page. 1 of this Security Instrument is hereby
amended in its entirety to read as follows:

THIS DEED OF TRUST, SECURITY AGREEMENT ANG ASSIGNMENT OF
LEASES AND RENTS (this “Security Instrument”) dated as of the Effective
Date, by the Borrower set forth on Schedule A hereto (“Borrows™ or “Trustor”),
having is principal office at the address set forth on Schedule A hercto, is
executed and delivered to JOHN T. KILEY, CHICAGO TITLE INSURANCE
COMPANY, a Missouri corporation, having an address at 19 E. Fayette 5t., Suite
300, Baltimore, MD 21202 (“Deed of Trust Trustee”), for the benefit of WELLS
FARGO BANK NORTHWEST, NATIONAL ASSOCIATION, as trustee
pursuant to the Declaration of Trust dated as of December 3, 2002, having its
principal place of business at 299 South Main Street, 12 Floor, Sait Lake City,
UT 84111 (“Lender” or “Beneficiary™).

The second grammatical paragraph on Page 1 of this Security Instrument is
hereby amended in its entirety to read as follows:
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To secure the payment of an indebtedness in the principal sum of the Loan Amount set
forth on Schedule A attached hereto, in lawful money of the United States of America, to
be paid with interest according to the terms of that certain Promissory Note dated as of
even date herewith, with a matunity date of January 10, 2013, made by Borrower to
Lender (the note together with all extensions, renewals or modifications thereof being
hereinafier collectively called the “Note”) and all other Debt (hercinafter defined),
Borrower has mortgaged, given, granted, bargained, sold, aliened, released, conveyed,
confirmed, pledged, assigned, and hypothecated and by these presents does hereby
mortgage, give, grant, bargain, sell, alien, release, convey, confirm, pledge, assign and
hypothecate unto Deed of Trust Trustee, in trust, with power of sale, the Premises (as
defined herein) which is described in Exhibit A attached hereto and the buildings,
structures, fixtures (except trade fixtures not owned by Borrower), additions,
enlargements, extensions, modifications, repairs, replacements and improvements now or
hereatter Incated thereon (the “Improvements”) for the benefit of Lender;
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FOR MORTGAGH U PROPERTY LOCATED IN MASSACHUSETTS

1. The second grammaical paragraph on Page 1 of this Security Instrument is
hereby amended in its entirety to read «s foliows:

To sccure the payment of an indebte(iness in the principal sum of the Loan Amount set
forth on Schedule A attached hereto aid made a part hereof, in lawful money of the
United States of America, to be paid with'inierest according to the terms of that certain
Promissory Note dated as of even date herewiti,. with a maturity date of January 10,
2013, made by Borrower to Lender (such note together with all extensions, renewals or
modifications thereof being hereinafter collectively called the “Note”) and all other Debt
(hereinafter defined), Borrower has mortgaged, given, granted, bargained, sold, aliened,
enfeoffed, conveyed, confirmed, pledged, assigned, and - nvpothecated and by these
presents does hereby mortgage, give, grant, bargain, sell, alien, enfeoff, convey, confirm,
pledge, assign and hypothecate unto Lender, with MORTGAGE COVENANTS, with
power of sale, the Premises (as defined herein) which is described in Fshibit A attached
hereto and the buildings, structures, fixtures (except trade fixtures ot owned by
Borrower), additions, enlargements, extensions, modifications, repairs, repiacements and
mmprovements now or hereafter located thereon (the “Improvements™);

2. THIS SECURITY INSTRUMENT IS GRANTED UPON THE STATUTORY
CONDITION AND UPON THE FURTHER CONDITION THAT ALL COVENANTS AND
AGREEMENTS OF BORROWER IN THE SECURITY DOCUMENTS SHALL BE KEPT
AND FULLY PERFORMED, AND UPON ANY BREACH OF THE SAME, OR ANY EVENT
OF DEFAULT, THE LENDER SHALL HAVE THE STATUTORY POWER OF SALE AND
ANY OTHER POWERS GIVEN BY STATUTE.
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FOR MORTGAGED PROPERTY LOCATED IN MICHIGAN

This Secunty Instrument constitutes a future advance mortgage under MCLA §565.901

1. The first full paragraph of the granting clause of this Security Instrument is
hereby amended by adding in the sixth line after the words "Borrower has mortgaged,” the words
"and warranted,” and by adding in the eighth line after the words "and by these presents does
hereby mortgage," the words "mortgage and warrant,".

2. The granting clause of this Security Instrument is hereby amended by adding in
subparagrari: (b) of the "TOGETHER WITH" clause after the words "development rights" in the
second line ip2 words, "the right to make all divisions under Section 108 of the Land Division
Act, Act No. 28% of the Public Acts of 1967 (MCLA Sec. 560.101 et seq. as amended from time
to time)."

3. Paragrapn/ 7 of this Security Instrument is hereby amended by adding the
foliowing subparagraph (d) thereto:

(d)  Without lirnting any other provision of this Securtty Instrument or of the
Assignment of Lease and Kerts which evidences the intent of Borrower to absolutely and
presently ‘assign its rights in and 15 the Lease, the Other Leases and the Rents to Lender,
subject to the provisions of this Security Instrument and of the Assignment of Lease and
Rents, as additional security for the payiaent of the Debt and the performance of all of
Borrower’s obligations hereunder or sccrred hereby, and under any other document
executed simultaneously or in connection ‘herewith, Borrower does hereby sell, assign,
transfer and set over unto Lender, (i) pursuant to Act 210 of the Public Acts of Michigan
of 1953, as amended (MCLA §544.231 et seq.), #!i Rents under the Lease and the Other
Leases, however evidenced or denominated, upon or atfecting the Mortgaged Property
(including any extensions, amendments or renewals theirof), whether the Rents are due
or are to become due, including all Lease and the Other L.¢ases i existence or coming
into existence during the period this Security Instrument is 11 effect, and (i1} all of the
rights and benefits conferred by Act No. 210 of the Michigan Tublic Acts of 1953, as
amended (MCLA § 554.231 et seq.), and Act No. 228 of the Micaigsn Public Acts of
1953, as amended (MCLA § 554.201, et seq.). This assignment shall‘pi with the land
and be good and valid as against Borrower and those claiming by, under or through
Borrower from the date of recording of this Security Instrument. This assigninent shall
continue to be operative during the foreclosure or any other proceedings taken to enforce
this Security Instrument. In the event of a foreclosure sale which results in a deficiency,
this assignment shall stand as security during the redemption period for the payment of
such deficiency. This assignment is given as collateral security only and does not and
shall not be construed as obligating Lender to perform any of the covenants or
undertakings required to be performed by Borrower in the Lease and the Other Leases.

Lender and its duly authorized agents shall be entitled to enter the Mortgaged
Property for the purpose of delivering any and all such notices and other communications
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to the tenants and occupiers thereof as shall be necessary or desirable in Lender’s
discretion to exercise its rights hereunder, and Lender and its agents shall have absolutely
no liability to Borrower ansing therefrom.

In the event of default by Borrower under this Security Instrument, Borrower
shall, upon demand therefore by Lender, deliver and surrender possession of the
Mortgaged Property to Lender, who shall thereafier collect the rents, profits and income
therefrom, rent or lease said Mortgaged Property or any portion thereof upon such terms
and for such time as it may deem best, terminate any tenancy and maintain proceedings to
recover rents or possession of the Mortgaged Property from any tenant or trespasser, and
apply the proceeds of such rent, profits and income actually collected, less all reasonable
costzancurred in making such collection or in renting, leasing, operating or maintaining
the Mortgaged Property, in such order of priority, portion and upon such item or items as
it may deiermine.

In the crent that Borrower obstructs Lender in its efforts to collect the Rents, or
after requested 0y Lender, unreasonable refuses, fails or neglects to assist Lender in
collecting the Rents. Lender shall be entitled to the appointment of a receiver of the
Mortgaged Property ais of the Rents therefrom, with such powers as the court making
such appointment may ceiafer. The collection by Lender of rents or other income from
the Mortgaged Property sh2ii in no way waive the right of Lender to foreclose this
Security Instrument in the everit ¢f default, and Lender shall be entitled to all the rights
and remedies accorded to a mortgigee by the statutes of the State of Michigan in effect
from time to time.

4. Paragraph 25 of this Security Initrument is hereby amended by adding the
following subsection (g) thereto:

(z)  Borrower’s failure to pay, or to cause ‘o b2 paid, taxes and/or assessments
assessed against the Mortgaged Property, or any installpients thereof, or any insurance
premium upon policies covering the Mortgaged Propeity ¢ any part thereof, shall
constitute waste (although the meaning of the term "waste' shall not necessarily be
limited to such nonpayment), as provided by Section 2927 of Ac. No_ 236 of the Public
Acts of Michigan of 1961, as amended (MCLA §600.2927), and shall entitle Lender to
all remedies provided for therein (except to the extent such remedies are 1consistent with
any other provisions of this Security Instrument). Borrower further agrecs (o and does
hereby consent to the appointment of a receiver under such statute, should Lendr elect to
seek such relief thereunder.

5. Paragraph 25 of this Security Instrument is hereby further amended by adding the
following paragraph (h) thereto with respect to the exercise of any power of sale under paragraph
25 as it relates to Mortgaged Property located in Michigan:

(h)  Borrower grants power to Lender, in the event of the occurrence of an

Event of Default hereunder, to grant, bargain, sell, release and convey the Mortgaged
Property located in Michigan at public auction or vendue, and upon such sale to execute
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and deliver to the purchaser(s) instruments of conveyance pursuant to the terms hereof
and to the statute in such case made and provided. Borrower acknowledges that the
foregoing sentence confers a power of sale upon Lender, and that upon default this
Security Instrument may be foreclosed by advertisement as described below and in the
applicable Michigan statutes. Borrower understands that upon default, Lender 1s hereby
authorized and empowered to sell the Mortgaged Property, or cause the same to be sold
and to convey the same to the purchaser in any lawful manner, including but not limited
to that provided by Chapter 32 of the revised Judicature Act of Michigan (Act 236 of the
Public Acts of 1961; MCLA §600.3201 et seq.), entitled "Foreclosure of Mortgage by
Advertisement” which permits Lender to sell the Mortgaged Property without affording
Borrower a hearing, or giving Borrower actual personal notice. The only notice required
undei such Chapter 32 is to publish notice in a local newspaper and to post a copy of the
notice nn the Mortgaged Property.

6. Tiie 2ollowing new paragraph 67 is hereby added to this Security Instrument:

67.  Fature Advances. This Security Instrument secures future advances not to
exceed the face amount of the Note to be made periodically. This Security Instrument is
a future advance mortzage under Act 348 of 1990 as amended from time to time MCLA

§ 565.901 et. seq.
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FOR MORTGAGED PROPEXTY LOCATED IN NEVADA

I The introductory paragraph on Page 1 o1 this Securtty Instrument is hereby amended
in its entirety to read as follows:

THIS DEED OF TRUST, SECURITY AGREEMENT-ANND ASSIGNMENT OF
LEASES AND RENTS (this “Secunty Instrument”) dated as =f the Effective Date
set forth on Schedule A hereto (“Borrower” or “Trustor”), havizy; its principal office
at the address set forth on Schedule A hereto, is executed and delivered to
CHICAGO TITLE INSURANCE COMPANY, a Missouri corporation, having an
address at 3890 Howard Hughes Parkway, Las Vegas, NV 89109 (“Deed of Trust
Trustee™), for the benefit of WELLS FARGO BANK NORTHWEST, NATICNAL
ASSOCIATION, as trustee pursuant to the Declaration of Trust dated as of
December 3, 2002, having its principal place of business at 299 South Main Street,
12" Floor, Salt Lake City, Utah 84111 (“Lender” or “Beneficiary”).

2. The second grammatical paragraph on Page 1 of this Security Instrument is hereby
amended in its entirety to read as follows:

To secure the payment of an indebtedness in the principal sum set forth as the
Loan Amount on Schedule A attached hereto, in lawful money of the United

States of America, to be paid with interest according to the terms of that certain
Promissory Note dated as of even date herewith, with a maturity date of January
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10, 2013, made by Borrower to Lender (the note together with all extensions,
renewals or modifications thereof being hereinafier collectively called the “Note™)
and all other Debt (hereinafter defined), Borrower has mortgaged, given, granted,
bargained, sold, aliened, released, conveyed, confirmed, pledged, assigned, and
hypothecated and by these presents does hereby mortgage, give, grant, bargain,
sell, alien, release, convey, confirm, pledge, assign and hypothecate unto Deed of
Trust Trustee in trust the Premises (as defined herein) which are described in
Exhibit A attached hereto and the buildings, structures, fixtures {except trade
fixtures not owned by Borrower), additions, enlargements, extensions,
modifications, repairs, replacements and improvements now or hereafter located

thereon (the “Improvements”);

-3 Tie following paragraph on Page 4 of this Security Instrument is hereby deleted in
its entirety:

TOQ HAVE AND 7O HOLD the above granted and described Mortgaged Property
unto and to the-use and benefit of Lender, and the successors and assigns of
Lender, forever, provided that the Mortgaged Property shall include Excepted
Rights and Payments, as fefined in the Assignment, only to the extent to which
Lender has rights to such Exzepted Rights and Payments as specifically set forth
in the Assignment.

and the following paragraph 1s substituted in 15 piace:

TO HAVE AND TO HOLD the above granted a7.d described Mortgaged Property,
unto Deed of Trust Trustee and Deed of Trust tTistee's successors, substitutes or
assigns, in trust, with power of sale, and for the uses 2ua purposes herein set forth,
forever, provided that the Mortgaged Property shall niclude Excepted Rights and
Payments, as defined in the Assignment, only to the exteni to which Lender has
rights to such Excepted Rights and Payments as specificsily set forth in the
Assignment, together with all rights, privileges, hereditaments and appurtenances in
anywise appertaining or belonging thereto, subject only to the Permittzd Fxceptions
(as defined herein), and Borrower, for Borrower and Borrower’s successas and
assigns, hereby agrees to warrant and forever defend, all and singular, the titie-io the
Mortgaged Property unto Deed of Trust Trustee and trustee’s successurs. or
substitutes in this trust against the claim or claims of all persons claiming or to claim
the same or any part thereof, subject, however, to the Permitted Exceptions as
aforesaid.

4. Notwithstanding anything contained in paragraph 25 of this Security Instrument
to the contrary, upon the occurrence and during the continuation of any Event of Default Lender
may, at Lender's option, request Deed of Trust Trustee to proceed with foreclosure under the
power of sale which is conferred under paragraph 25(a)(iv) of this Security Instrument. After
any sale under this subsection, Deed of Trust Trustee shall make good and sufficient deeds,
assignments, and other conveyances to the purchaser or purchasers thereunder in the name of
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Borrower, conveying the Mortgaged Property or any part thereof so sold to the purchaser or
purchasers. It is agreed that in any deeds, assignments or other conveyances given by Deed of
Trust Trustee, any and all statements of fact or other recitals therein made as to the identity of
Lender, the occurrence or existence of any Event of Default, the notice of intention to accelerate,
or acceleration of, the maturity of the Debt, the request to seli, notice of sale, time, place, terms
and manner of sale, and receipt, distribution, and application of the money realized therefrom,
the due and proper appointment of a substitute Deed of Trust Trustee, and without being limited
by the foregoing, any other act or thing having been duly done by or on behalf of Lender or by or
on behalf of Deed of Trust Trustee, shall be taken by all courts of law and equity as prima facie
evidence that such statements or recitals state true, correct, and complete facts and are without
further question to be so accepted, and Borrower does hereby ratify and confirm any and all acts
that Deed of Trust Trustee may lawfully do in the premises by virtue hereof.

5. rUTURE ADVANCES. IT IS THE INTENTION OF BORROWER AND LENDER
THAT THIS SECURITY INSTRUMENT IS AN “INSTRUMENT” (AS DEFINED IN
SECTION 106.330'GE THE NEVADA REVISED STATUTES (“NRS”), AS AMENDED AND
RECODIFIED FROM/T'ME TO TIME) WHICH SECURES “FUTURE ADVANCES” (AS
DEFINED IN NRS SECTON 106.320) AND WHICH IS GOVERNED PURSUANT TO NRS
SECTIONS 106.300 THROUGL: 106.400. IT IS THE INTENTION OF THE PARTIES THAT
THE OBLIGATIONS INCLUDE THAT OBLIGATION OF THE BORROWER TO REPAY
FUTURE ADVANCES OF “PRINCIFAL” (AS DEFINED IN NRS SECTION 106.345) IN AN
AMOUNT UP TO THE LOAN AMOUNT SET FORTH ON SCHEDULE A ATTACHED
HERETO, AND THAT THE LIEN OF 1HIS SECURITY INSTRUMENT SECURES THE
OBLIGATION OF BORROWER TO REPAY ALL SUCH FUTURE ADVANCES WITH THE
PRIORITY SET FORTH IN NRS SECTION 105.270(1).

6. ADOPTION OF STATUTORY COVENANTS. The following covenants, Nos. 1, 2 (full
replacement value), 3, 4 (at the Default Rate), 5, 6, 7 ta'rcasonable), 8 and 9 of NRS 107.030,
where not in conflict with the provisions of the Loan Docum¢nts, are hereby adopted and made a
part of this Security Instrument. Upon any Event of Default by Grirower hereunder, Lender may
have a receiver appointed as a matter of right without regard to the sufficiency of the Mortgaged
Property or any other security or guaranty and without any showing as required by NRS 107.100.
All remedies provided in this Security Instrument are distinct and cumulative to any other right
or remedy under this Security Instrument or afforded by law or equity and raay be exercised
concurrently, independently or successively. A sale of Mortgaged Property consucted pursuant
to Covenants Nos. 6, 7 and 8 of NRS 107.03¢ may be conducted either as to the whole of the
Mortgaged Property or in separate parcels and in such order as the Deed of Trust "1ustee may
determine, consistent with Nevada law.

7. IRREVOCABLE. The trust created hereby is irrevocable by the Trustor.
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FOR MORTGAGED PROPERTY LOCATED IN NEW JERSEY
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l. Borrower authorizes Lender, at its option, to either name any or all of the tenants
of the Mortgaged Property, if any, in any foreclosure action commenced by Lender or to
foreclose this Security Instrument subject to the rights of any or all of such tenants of the
Mortgaged Property, if any. The failure by Lender to name any such tenants as parties defendant
to any such foreclosure action or proceeding and to foreclose out the rights of such tenants shall
not be asserted by Borrower as a defense to any proceeding instituted by Lender to collect the
Debt secured by this Security Instrument.

2. Borrower hereby represents and warrants to Lender that:

(a) Borrower has not received any notice claiming that the Premises or the
Improvements or any usc thereof violates any Environmental Laws from the New Jersey
Department of Environmental Protection ("DEP"), the United States Environmental Protection
Agency ("EFA") or any other governmental authority, person or entity.

(b) To thc.best of Borrower’s knowledge, no part of the Premises or the
Improvements was eve: nused or is being used as a landfill, dump or other disposal, storage,

transfer or handling area ror Hazardous Substances.

(c)  Borrower has no ‘rabihty to the DEP, the EPA, the State of New Jersey, the
United States of America or any viher, governmental authority under any of the Environmental

Laws.

3. The following shall supplement, and shall be included within, the definition of

"Environmental Laws" set forth in this Security Tnsirument:

"the Industrial Site Recovery Act ("ISRA™) N.Lis:A. §§ 13:1K-6 ef seq., formerly known
as the Environmental Clean-Up Responsibility Act{"ECRA"), N.J.S.A. 13:1K-6 et seq.;
the "Brownfield and Contaminated Site Remediat'on Act” ("BCSRA") NJS.A. §§
58:10B-1 et seq.; the New Jersey Spill Compensatior. and Control Act, NJ.S.A. §§
58:10-23.11 et seq.; the Toxic Catastrophe Prevention Aci; M.3.5.A. 13:1K-19 et seq.; the
Underground Storage of Hazardous Substances Act, N.J.S.A. §§ 58:10A-21 ef seq.; the
Water Pollution Control Act, N.J.S.A. §§ 58:10A-1 et seq.; the Sohd Waste Management
Act, N.J.S.A. §§ 13:1E-1 et seq.; the Safe Drinking Water Act, N.JS.A. §§ 58:12A-1 et
seq.; the Hazardous Substance Discharge Reports and Notice Act, N.J.5.A. §§ 13:1K-15
et seq.; the Air Pollution Control Act, N.J.S.A. §§ 26:2C-2 et seq.; tac Worker and
Community Right-to-Know Act, N.J.S.A. §§ 34:5A-1 et seq.; the Sanitwy Landfill
Facilittes Closure and Contingency Fund Act, N.J.S.A. §§ 13:1E-100 ef seq.; the Solid
Waste Disposal and Resource Recovery Act, N.J.S.A. §§ 13:1E-136 et seq.; the Clean
Communities and Recycling Act, N.J.S.A. §§ 13:1E-92 et seq.; and the Mandatory
Statewide Recycling Act, N.J.S.A. §§ 13:1E-99.12 ef seq."

4, If there shall be filed a lien against the Premises or the Improvements by the DEP,
EPA, or any other governmental authority, Borrower agrees in addition to taking prompt
corrective measures to remediate any Hazardous Substances that are the subject of such lien,
Borrower shall either (1) cause said lien to be removed or (i) provide a bond or title insurance
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endorsement, reasonably satisfactory to Lender, insuring to Lender the continuing first lien status
of this Security Instrument, within 60 days from the date that Borrower is given notice that the
lien is placed against the Premises or the Improvements or within such shorter period of time in
the event that the State of New Jersey, the United States or such other governmental authority
may take steps to cause the Premises or the Improvements to be sold pursuant to the lien.

5. Borrower shall not permit any part of the Premises or the Improvements to be
used as an "industrial establishment” within the meaning of ISRA. In the event that, in
contravention of the foregoing, the Premises or any part thereof constitutes an "industrial
establishment", Lender shall have the right to declare a default and exercise any of the rights and
remedics available to it in the case of an Event of Default. In addition, if a closing of operations,
transferring of ownership or operations or a change in ownership, as defined in ISRA, is planned
by Borrower, or the user or operator of the industrial establishment, at the option of Lender,
Borrower shali either (x) fully and promptly comply, or cause full and prompt compliance by
such user or opsiatyr, with the provisions of ISRA to the satisfaction of Lender and DEP, or (y)
provide Lender wita « letter from DEP stating that ISRA does not apply to said closure, transfer
or change in ownership. / In order to so comply to the satisfaction of Lender, Borrower shall
obtain from DEP a deciaration by DEP as evidenced by the issuance of an unconditional no
further action letter or a cowrieted and approved remedial action work plan. (i) Receipt by
Borrower of ISRA approval pursuant to a clean-up deferral, remediation already in progress
waiver, an underground storage tark’ Waiver or a minimal environmental concern determination
shall not be deemed compliance with I5RA-to the satisfaction of Lender under this provision. In
no event shall Borrower's remedial action work plan, negative declaration approval, as evidenced
by a no further action letter or any other appioval, involve any engineering or institutional
controls on, under or about the Premises or the Improvements or any part thereof including,
without limitation, capping, deed notice, a notice of contamination recorded on the county
records, any use or access restriction or the posting/eof signs. All remedial actions shall be
unrestricted use remedial actions. The groundwater sall not be subject to a classification
exception area. Borrower shall deliver to Lender copizs of all correspondence, notices,
submissions, preliminary assessments, site investigations, finaurial assurances, remedial action
work plans, negative declarations and no further action letters ttia* ii-sends to or receives from
the DEP or any other relevant party including, but not limited to, its consultants and engineers in
connection with ISRA compliance or proof of inapplicability as described below; (i) Borrower's
obligation to comply with, cause compliance with, or provide proof of 'he (napplicability of
ISRA shall, notwithstanding its general applicability, also specifically apply ‘o a closing of
operations, transferring of ownership or operations or a change in ownership, as defined in
ISRA, associated with any foreclosure action and sale of the Premises or the Improvements or
any part thereof or a deed in lieu of a foreclosure; (111} If Borrower believes that the Premises or
the Improvements, or any relevant part thereof, does not constitute an industrial establishment
within the meaning of ISRA, Borrower shall, at least four weeks prior to the closing of
operations, transferring of ownership or operations or a change in ownership, as defined in
ISRA, deliver to Lender a letter from the DEP, stating that the contemplated closing of
operations, transferring of ownership or operations or a change in ownership, as defined in
ISRA, is not subject to ISRA; (iv) Any and all damages, costs and expenses incurred by Lender
due to Borrower's failure to comply with the provisions of this paragraph 9, including but not
limited to Lender's costs and expenses incurred in complying with ISRA, implementing any
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remedial action work plan in connection therewith, as well as reasonable attorneys' fees, DEP
oversight fees and engineering fees in connection therewith, shall be added to and become a part
of the Debt evidenced by the Note and secured by this Security Instrument; (v) However, nothing
contained in this paragraph 9 shall be deemed to permit the closing of operations, transferring of
ownership or operations or a change in ownership, or operations, as defined in ISRA, as to all or
any part of the Premises or the Improvements, if this Security Instrument or any other Loan
Document otherwise prohibits such action.

6. In no event shall any remedial action work plan or any remediation required to be
conducted by Borrower under ISRA, the Spill Act or any other Environmental Law involve or
permit engineering or institutional controls, on, under or about the Premises or the Improvements
or any part thereof including without limitation capping, deed notice, a notice of contamination
recorded onthe county records, any use or access restriction or the posting of signs. All

‘remedial actions shall be unrestricted use remedial actions, and shall meet the most stringent

residential soil standards. The groundwater shall not be subject to any classification exception
area.

7. The maximnum. principal amount secured by this Security Instrument is the Loan
Amount set forth on Scheavie A attached hereto exclusive of interest, applicable premiums,

costs and fees.

sededkok Aok kR bk kR v ea dokkck kR ko Rk Rk kAR R Rk Rk kR ko

FOR MORTGAGED PROPLERTY LOCATED IN NEW YORK

1. Notwithstanding anything to the ccntzary contained in this Security Instrument,
the maximum amount of indebtedness secured by this Sezurity Instrument at execution or which
under any contingency may become secured hereby at an-time hereafter is (i) the Loan Amount
set forth on Schedule A attached hereto plus interest thereon (at such rates as provided for in the
Note or herein, as applicable), plus (i1) amounts expended by L<rder to maintain the lien of this
Security Instrument or to protect the property encumbered by this Secuzity Instrument, including,
without limitation, amounts in respect of insurance premiums, r¢al estate taxes, litigation
expenses to prosecute or defend the rights, remedies and lien of this Security Instrument or title
to the property encumbered hereby, and any costs, charges or amounts to which Lender becomes
subrogated upon payment, whether under recognized principles of law or equity”o: under express
statutory authority, together with interest on all the foregoing amounts at such rates as provided
for in the Note or herein, as applicable. The phrase "subject to the first provisiorns under the
heading For Mortgaged Property Located in New York" is hereby added to the beginning of the
sentence that begins with the phrase: "This Security Instrument is given to secure the following
indebtedness and obligations" located in the paragraph immediately following the TO HAVE
AND TO HOLD clause of this Security Instrument

2. Lien Law. This Security Instrument is subject to the trust fund provisions of
Section 13 of the Lien Law of the State of New York. Borrower will, in compliance with said
Section, receive the advances secured hereby and will hold the right to receive such advances as
a trust fund to be applied first for the purpose of paying the cost of improvements and will apply
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the same first to the payment of the cost of the improvements before using any part of the total of
the same for any other purpose.

3. Section 254. The clauses and covenants contained herein which are construed by
Section 254 of the Real Property Law of the State of New York shall, except as otherwise
expressly provided herein, be construed as provided in that Section; the additional clauses and
covenants contained herein shall afford rights to Lender supplemental to and not exclusive of the
rights conferred by the clauses and covenants construed by said Section 254 and shall not impair,
modify, alter or defeat such rights notwithstanding that such additional clauses and covenants
may relate to the same subject matter or provide for different or additional rights in the same or
similar contingencies as the clauses and covenants construed by said Section 254; the clauses and
covenants herein which are similar to those contained in said Section 254 but which afford
additional nigpts to Lender, shall supersede the clauses and covenants contained in Section 254,

4. Scction 291-f. Reference is hereby made to Section 291-f of the Real Property
Law of the State of New York for purposes of obtaining the benefit to Lender of said Section in
connection with this Security Instrument including without limitation, with respect to the
provisions of this Secutity Instrument prohibiting any modification or change in the terms of the
Lease without consent of Lende:.

5. Not 1-6 Residential UVints. This Security Instrument does not cover real property
principally improved or o be improved by sne or more structures contaiming in the aggregate not
more than six residential dwelling units each having their own separate cooking facilities.

6. Non-Judicial Foreclosure. Uponan Event of Default, Lender may, either with or
without entry or taking possession of the Mortgagzed Property as provided in this Security
Instrument or otherwise, personally or by its agents i ittorneys, and without prejudice to the
right to bring an action for foreclosure of this Security I''sirument, sell the Mortgaged Property
or any part thercof pursuant to any procedures provided by applicable law, including, without
limitation, the procedures set forth in Article 14 of the New % ark Real Property Actions and
Proceedings Law (and any amendments or substitute statutes in regard thereto), and all estate,
right, title, interest, claim and demand therein, and right of redempdon thereof, at one or more
sales as an entity or in parcels, and at such time and place, and upon such terms and afier such
notice thereof as may be required or permitted by applicable law.

7. The second grammatical paragraph of paragraph 19(f)(iii) oi ‘this Security
Instrument is hereby amended to read as follows:

If Borrower or the transferee, as applicable, has elected to exercise its Debt Assumption Right
and all of the conditions of this paragraph 19(f) have been satisfied, Lender shall cause the grid
attached to the Note to be increased to reflect an increase in the principal amount of such Note by
the principal amount of the New Note. The lien hereof shall automatically be amended to secure
such increase in the principal amount of the Note and in accordance with Section 281 subd. 2 of
the New York Real Property Law, the amount of such re-advance shall be secured hereby to the
same extent and with the same priority of lien as if such amount were advance at the time this
Secunty Instrument were recorded. Lender shall simultaneously deliver a release, releasing the
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Substitute Collateral Borrower from the New Note and cancel such New Note. Escrow Agent
shall execute a Uniform Commercial Code Form 3 termination statement that will have the effect
of releasing Lender’s security interest in the Cash Collateral. Escrow Agent shall release all
funds in the escrow account, other than the Substitute Collateral Fees and Expenses, to the
transferee, in the case of a Sale, subject to paragraph 19(c), or the related Control Party, as
applicable, in the case of a Transfer, subject to paragraph 19(d). Escrow Agent shall pay all
Substitute Collateral Fees and Expenses to the appropnate parties in accordance with the Escrow
Agreement.

8. The first sentence of paragraph 52 of this Security Instrument 1s hereby amended
to read as follows:

"T'His. SECURITY INSTRUMENT SHALL BE GOVERNED BY AND
CONSTFUED IN ACCORDANCE WITH THE LAW OF THE STATE IN
WHICH IT'JE MORTGAGED PROPERTY IS LOCATED WITHOUT REGARD
TO CONFLICT OF LAW PROVISIONS THEREQF (WHICH PROVISIONS
SHALL BE DELEMED TO EXCLUDE SECTION 5-1401 OF THE NEW YORK

GENERAL OBLIGATIONS LAW)."

The balance of paragraph 52\of this Security Instrument shall remain in full force and
effect without modification.
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FOR MORTGAGED PROPERTY ILOCATED IN NORTH CAROLINA

1. The introductory paragraph on Page 1 of this Security Instrument is hereby amended in
its entirety to read as follows:

THIS DEED OF TRUST, SECURITY AGREEMENT AN]> ASSIGNMENT OF
LEASES AND RENTS (this “Security Instrument”) dated as of as of the Effective
Date set forth on Schedule A hereto (“Borrower™), having its princpal office at the
address set forth on Schedule A hereto, is executed and delivered {o CHICAGO
TITLE INSURANCE COMPANY, a Missouri corporation, having an address at 201
South College Street, Charlotte, NC 28244 (“Deed of Trust Trustee™), for the benefit
of WELLS FARGO BANK NORTHWEST, NATIONAL ASSOCIATION, us
trustee pursuant to the Declaration of Trust dated as of December 3, 2002, having
its principal place of business at 299 South Main Street, 12* Floor, Salt Lake City,
Utah 84111 (“Lender”).

2. The second grammatical paragraph on Page 1 of this Security Instrument is hereby amended
in its entirety to read as follows:

To secure the payment of an indebtedness in the principal sum set forth as the

Loan Amount on Schedule A attached hereto, in lawful money of the United
States of America, to be paid with interest according to the terms of that certain
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Promissory Note dated as of even date herewith, with a matunty date of January
10, 2013, made by Borrower to Lender (the note together with all extensions,
renewals or modifications thereof being hereinafier collectively called the “Note™)
and all other Debt (hereinafter defined), Borrower has mortgaged, given, granted,
bargained, sold, aliened, released, conveyed, confirmed, pledged, assigned, and
hypothecated and by these presents does hereby mortgage, give, grant, bargain,
sell, alien, release, convey, confirm, pledge, assign and hypothecate unto Deed of
Trust Trustee the Premises (as defined herein) which s described in Exhibit A
attached hereto and the buildings, structures, fixtures (except trade fixtures not
owned by Borrower), additions, enlargements, extensions, modifications, repairs,
replacements and improvements now or hereafter located thereon (the
“Improvements™);

3. The foliowinug paragraph on Page 4 of this Security Instrument is hereby deleted in its
entirety:

TO HAVE AND 10O HOLD the above granted and described Mortgaged Property
unto and to the use o4 benefit of Lender, and the successors and assigns of
Lender, forever, provided that the Mortgaged Property shall include Excepted
Rights and Payments, as acfizied in the Assignment, only to the extent to which
Lender has rights to such Excented Rights and Payments as specifically set forth
in the Assignment,

and the following paragraph is substituted in its piace:

TO HAVE AND TO HOLD the above granted and described Mortgaged Property,

* unto Deed of Trust Trustee and Deed of Trust Trustec's successors, substitutes or

" assigns, in trust, with power of sale, and for the uses aid purposes herein set forth,
forever, provided that the Mortgaged Property shall include Zxcepted Rights and
Payments, as defined in the Assignment, only to the extent (¢ which Lender has
nights to such Excepted Rights and Payments as specifically et forth in the
“Assignment, together with all rights, privileges, hereditaments and appurtenances in
anywise appertaining or belonging thereto, subject only to the Permitted Fxecptions
(as defined herein), and Borrower, for Borrower and Borrower’s successors,and
assigns, hereby agrees to warrant and forever defend, all and singular, the title 1w the
Mortgaged Property unto Deed of Trust Trustee and trustee's successors or
substitutes in this trust against the claim or claims of all persons claiming or to claim
the same or any part thereof, subject, however, to the Permitted Exceptions as
aforesaid.

4. The following subsections are added to paragraph 25 of this Security Instrument:

(g)  Lender may foreclose this Security Instrument by judicial proceedings, or may
without further notice direct the Deed of Trust Trustee to exercise the power of sale set
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forth below, as to the amount so declared due and payable, and thereupon, the Mortgaged
Property shall be sold according to law to satisfy and pay the same together with all costs,
expenses and allowances thereof, including, without limitation, a reasonable fee for
Lender’s attorneys, at all trial and appellate levels. If Lender directs the Deed of Trust
Trustee to exercise the power of sale, the Deed of Trust Trustee or any successor of the
Deed of Trust Trustee is hereby authorized and empowered to enter and take possession
of all or any part of the Mortgaged Property, personally or through its agent, and it shall
be lawful for and the duty of the Deed of Trust Trustee, and the Deed of Trust Trustee is
hereby authorized and empowered, to expose to sale and to sell the Mortgaged Property
at public sale for cash, in compliance with the requirements of the General Statutes of
North Carolina relating to nonjudicial foreclosure sales in effect on the date foreclosure is
cominenced; and at the time and place fixed for the sale to sell the Mortgaged Property,
personally or through its agent, to the highest bidder for cash, free from any equity of
redempticn, homestead, dowry or curtesy, and all other exemptions, all of which are
hereby exnressly waived, and the Deed of Trust Trustee shall execute a conveyance in fee
simple to and deliver possession of the Mortgaged Property to the purchaser. The
Mortgaged Propercy may be sold in one parcel, several parcels or groups of parcels, and
Lender shail be entitled to bid at the saie, and, if Lender is the highest bidder for the
Mortgaged property i any part or parts thereof, Lender shall be entitled to purchase the
same. Lender shall be enitled to a credit against the amount of its bid of the balance of
the indebtedness secured heiety. After retaining a reasonable fee not to exceed five
percent (5%) of the gross proterds of the sale as compensation to the Deed of Trust
Trustee, plus all expenses incurred by it including reasonable attorneys’ fees, the Deed of
Trust Trustee shall apply the residue/of the proceeds as provided in paragraph 25(b) of
this Security Instrument. The Deed of Trust Trustee may require the successful bidder at
any sale to deposit immediately with the Deed of Trust Trustee cash or a certified check
in an amount not to exceed ten percent (10%7 of the bid, provided notice of such
requirement is contained in the advertisement of sale. The bid may be rejected if the
deposit is not immediately made, and thereupon the 1iext bighest bidder may be declared
to be the purchaser. Such deposit shall be refunded in <2s¢ a resale is had; otherwise, it
shall be applied to the purchase price.

(h)  Attorney Fees. All references to “attorney fees” or “reasonable legal fees” in this
Security Instrument or the Note secured hereby or any other Loan Documerits shall be deemed to
refer to reasonable attorney fees actually incurred and without reference to any/stututory or other

presumptions.

5. The following provisions are added immediately following the last paragraph of this
Secunty Instrument:

Substitution of Deed of Trust Trustee. Lender shall at any time and from time to time
have the irrevocable right to remove the Deed of Trust Trustee as deed of trust trustee
without notice or cause and to appoint the Deed of Trust Trustee’s successor by an
mstrument in writing, duly acknowledged, in such form as to entitle such written
instrument to be recorded in the State of North Carolina in the county where the
Mortgaged Property is located, and in the event of the death or resignation of the Deed of
Trust Trustee, Lender shall have the right to appoint the Deed of Trust Trustee’s
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successor by such written instrument, and any substitute deed of trust trustee so appointed
shall be vested with the title to the Mortgaged Property, and shall possess all the powers,
duties and obligations herein conferred on the Deed of Trust Trustee in the same manner
and to the same extent as though the substitute deed of trust trustee were originally
named herein as the Deed of Trust Trustee.

Future Advances. This Security Instrument secures both all present advances made by
Lender to Borrower under the Note, and all future advances and readvances to be made
pursuant to the terms of the Loan Documents. The amount of the present advances
secured hereby is the Loan Amount listed on Schedule A attached hereto. All such
future advances and readvances shall be made between the date hereof and that date
which is fifteen (15) years after the date hereof. The maximum principal amount to be
outstanding at any given time and secured by this Security Instrument shall not exceed
Loan Ainount listed on Schedule A attached hereto.
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FOR MORYCAGED PROPERTY LOCATED IN OHIO

1. Future Advances.

The following langnage shalt-07 inserted immediately following the parenthetical
defining “Note” in this Security Instrument: “and all future advances hereunder or under any of
the Loan Documents to the fullest extent ana.wjth the highest priority contemplated by Section
5301.232 of the Ohio Revised Code.”

2. Loan Advances and Advances to Protect Security.

This Security Instrument is an Open-End Mortgage and’ secures the repayment of all
unpaid loan indebtedness described and included in this Secuiity Instrument under the debt
described herein and all future advances hereunder to the fullest extent and with the highest
priority contemplated by Section 5301.232 of the Ohio Revised Code¢., The total maximum
amount of unpaid loan indebtedness under the debt secured by this Sccurity Instrument
(exclusive of any and all interest accrued and owing thereon and exclusive of any and all
amounts advanced for the payment of property taxes, assessments, insurance premiums or
expenses incurred to protect and preserve the Mortgaged Property and the lien: and security
interests created thereby, as well as all amounts advanced pursuant to this Security Instrument)
which may be outstanding at any time is the Loan Amount set forth on Schedule A attached
hereto. If and to the extent applicable, Borrower hereby waives any rights it may have under
Section 5301.232(c) of the Ohio Revised Code. In addition to the loan advances referred to
above, Lender shall have the right, but not the obligation, to make protective advances with
respect to the Mortgaged Property for the payment of property taxes, assessments, insurance
premiums or expenses incurred to protect and preserve the Mortgaged Property and the liens and
security interests created hereby, as contemplated by Section 5301.233 of the Ohio Revised
Code, and such protective advances, together with the interests thereon, at the Default Rate (as
defined in the Note) of each such advance until it is repaid in full, shall be secured by this
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Security Instrument to the fullest extent and with the highest priority contemplated by Section
5301.233 of the Ohio Revised Code.

3. Lender’s Rights Under Mechanic’s Lien.

Lender shall be and is hereby authorized and empowered to do as mortgagee all things
provided in the mechanic’s lien laws of Ohio, including, without limitation, Section 1311.14 of

the Ohio Revised Code and all amendments and supplements thereto.

4. Fixture Filing.

This Security Instrument, to the extent that it conveys or otherwise deals with property or
with items of property which are or which may become fixtures related to the Premises, under
Section 1309:302(C) of the Ohio Revised Code, constitutes a financing statement filed and
indexed as a fixtore filing in the real estate records of the recorder of the county in which such
property is locaied vith respect to any and all fixtures and with respect to any personal property
that may now be or hereafter become such fixtures. For purposes of the foregoing, Borrower is
the debtor (with its addrrss as set forth in this Security Instrument) and Lender is the secured
party (with its address as set torth in this Security Instrument). Borrower is the record owner of
the Premises. If any items of prorerty hereunder also constitutes collateral granted to Lender
under any other mortgage, agreement, document, or instrument, in the event of any conflict
between the provisions of such other roortgage, agreement, document, or instrument relating to
such collateral, the provision or provisie:s selected by Lender shall control with respect to such
collateral.
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FOR MORTGAGED PROPERTY LOCAED IN PENNSYEL VANIA

1. The following provisions are inserted at the end of paragraph 25:

(g FOR THE PURPOSE OF OBTAINING 7ZOSSESSION OF THE
MORTGAGED PROPERTY IN THE EVENT OF ANY' EVENT OF DEFAULT
HEREUNDER OR UNDER THE NOTE OR THE LOAN DOCUMEXNTS, BORROWER
HEREBY AUTHORIZES AND EMPOWERS ANY ATTORNEY CE Y COURT OF
RECORD IN THE COMMONWEALTH OF PENNSYLVANIA OR EL3EWHERE, AS
ATTORNEY FOR BORROWER AND ALL PERSONS CLAIMING TJMDER OR
THROUGH BORROWER TO APPEAR FOR AND CONFESS JUDGMENT
AGAINST BORROWER IN AN ACTION IN EJECTMENT FOR POSSESSION OF
THE MORTGAGED PROPERTY IN FAVOR OF LENDER, FOR WHICH THIS
SECURITY INSTRUMENT, OR A COPY THEREOF VERIFIED BY AFFIDAVIT,
SHALL BE A SUFFICIENT WARRANT; AND THEREUPON A WRIT OF
POSSESSION MAY IMMEDIATELY ISSUE FOR POSSESSION OF THE
MORTGAGED PROPERTY, WITHOUT ANY PRIOR WRIT OR PROCEEDING
WHATSOEVER AND WITHOUT ANY STAY OF EXECUTION. IF FOR ANY
REASON AFTER SUCH ACTION HAS BEEN COMMENCED IT SHALL BE
DISCONTINUED, OR POSSESSION OF THE MORTGAGED PROPERTY SHALL
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REMAIN IN OR BE RESTORED TO BORROWER, OR BOTH, LENDER SHALL
HAVE THE RIGHT FOR THE SAME DEFAULT OR ANY SUBSEQUENT
DEFAULT TO BRING ONE OR MORE FURTHER ACTIONS AS ABOVE
PROVIDED TO RECOVER POSSESSION OF THE MORTGAGED PROPERTY.
LENDER MAY CONFESS JUDGMENT IN AN ACTION IN EJECTMENT BEFORE
OR AFTER THE INSTITUTION OF PROCEEDINGS TO FORECLOSE THIS
SECURITY INSTRUMENT OR TO ENFORCE THE NOTE, OR AFTER ENTRY OF
JUDGMENT THEREIN OR ON THE NOTE, AND THE OTHER LOAN
DOCUMENTS OR AFTER A SHERIFF’S SALE OF JUDICIAL SALE OR OTHER
FORECLOSURE SALE OF THE MORTGAGED PROPERTY IN WHICH LENDER IS
THE SUCCESSFUL BIDDER, IT BEING THE UNDERSTANDING OF THE
PAPTIES THAT THE AUTHORIZATION TO PURSUE SUCH PROCEEDINGS FOR
CONEZSSION OF JUDGMENT THEREIN IS AN ESSENTIAL PART OF THE
REMEDIZES FOR ENFORCEMENT OF THIS SECURITY INSTRUMENT AND THE
NOTE, AN THE OTHER LOAN DOCUMENTS AND SHALL SURVIVE ANY
EXECUTICN SALE TO LENDER.

(h) BURRCWER HEREBY AUTHORIZES AND EMPOWERS ANY
ATTORNEY OR ATiORNEYS OR THE PROTHONOTARY OR CLERK OF ANY
COURT OF RECORD I' THE COMMONWEALTH OF PENNSYLVANIA, UPON
THE OCCURRENCE OF AN EVENT OF DEFAULT, TO APPEAR FOR
BORROWER IN ANY SUCH. COURT, WITH OR WITHOUT DECLARATION
FILED, AS OF ANY TERM OR TIME THERE OR ELSEWHERE TO BE HELD AND
THEREIN TO CONFESS OR EN(EKR JUDGMENT AGAINST BORROWER IN
FAVOR OF LENDER FOR ALL 5UMS DUE OR TO BECOME DUE BY
BORROWER TO LENDER UNDER TH.:S SECURITY INSTRUMENT, THE NOTE
AND THE OTHER LOAN DOCUMENTS, WiTH COSTS OF SUIT AND RELEASE
OF ERRORS AND WITH THE GREATER Cf FIVE PERCENT (5%) OF SUCH
SUMS OR $5,000 ADDED AS A REASONABLE ATTORNEY’S FEE AND FOR
DOING SO THIS SECURITY INSTRUMENT Cr< A COPY VERIFIED BY
AFFIDAVIT SHALL BE SUFFICIENT WARRANT. 5UCH AUTHORITY AND
POWER SHALL NOT BE EXHAUSTED BY ANY EXERCISE THEREOF, AND
JUDGMENT MAY BE CONFESSED AS AFORESAID FROM TIME TO TIME AS
OFTEN AS THERE IS OCCASION THEREFOR.

2. Notwithstanding anything in paragraph 5! of this Security Instument to the
contrary, Lender may obtain and enforce a judgment against Borrower for money due under the
Note, this Security Instrument or any of the other Loan Documents, provided that such judgment
shall be enforced only against the Mortgaged Property.

3. Notwithstanding the provisions of paragraph 52 of this Security Instrument, the
provisions of this Security Instrument shall be governed by the laws of the Commonwealth of
Pennsylvama.

4. This Security Instrument secures future advances.
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5. Notwithstanding anything to the contrary contained in this Security Instrument,
the maximum amount of indebtedness outstanding at any time which may be secured by this
security instrument is the Loan Amount set forth on Schedule A hereto plus accrued and unpaid

Interest.

6. The following certificate is hereby added to this Security Instrument:
CERTIFICATE OF RESIDENCE OF LENDER

The address of Lender is:
299 South Main Street, 12th Floor
Salt Lake City, Utah 84111

Faor Lender
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FOR MORTGAGED “ROPERTY LOCATED IN SOUTH CAROLINA

1. The introductory paragrarh on Page 1 of the Security Agreement is hereby
amended in its entirety to read as follows:

THIS MORTGAGE, SECURITY AGREEMENT AND ASSIGNMENT OF LEASES AND
RENTS (this “Security Agreement”) as described i Schedule A attached hercto and made a
part hereof, dated as of the Effective date set for the oz Schedule A attached hereto and made a
part hereof (the “Effective Date”), by the Borrower set oz on Schedule A attached hereto and
made a part hereof (“Borrower”), having its principal office s sct. forth on Schedule A attached
hereto and made a part hereof, to WELLS FARGO BANL IJORTHWEST, NATIONAL
ASSOCIATION, as trustee (“Lender”) pursuant to the Declaration 5t Trust dated as of even date
herewith ( the “Declaration™), having its principal place of business at 299 South Main Street, 12
Floor, MAC: U1228-120 Salt Lake City, Utah 84111.

2. In the paragraph preceded by “WITNESSETH”, the phrase “, its'successors and
assigns” is hereby inserted after “pledge, assign and hypothecate unto Lender.

3. This Mortgage also sccures in accordance with Section 29-3-50, Code of Laws of
South Carolina 1976, as amended, all future advances and re-advances that may subsequently be
made to Borrower by Lender pursuant to this Security Instrument.
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FOR MORTGAGED PROPERTY LOCATED IN TENNESSEE
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1. This introductory paragraph on Page 1 of this Security Instrument is hereby
amended in its entirety to read as follows:

THIS DEED OF TRUST, SECURITY AGREEMENT AND ASSIGNMENT OF LEASES AND
RENTS (this “Security Instrument”) dated as of the Effective Date set forth on Schedule A
hereto (“Borrower” or “Trustor”), having is principal office at the address set forth on Schedule
A hereto, 1s executed and delivered to JOSEPH PITT, JR., CHICAGO TITLE INSURANCE
COMPANY, a Missouri corporation, having an address at Ticor Title Insurance, Security Union
Title Insurance, 414 Union Street, Suite 1800, Nashville, TN 37219 (“Deed of Trust Trustee”),
for the benefit of WELLS FARGO BANK NORTHWEST, NATIONAL ASSOCIATION, as
trustee pursuant to the Declaration of Trust dated as of December 3, 2002, having its principal
place of business at 299 South Main Street, 12™ Floor, Salt Lake City, UT 84111 (“Lender” or

“Beneficiary™)

2. The second grammatical paragraph on Page 1 of this Security Instrument is
hereby amended in its entirety to read as follows:

To secure the paymenrt-of an indebtedness in the principal sum of the Loan Amount set
forth on Schedule A aiiacned hereto, in lawful money of the United States of America, to
be paid with interest according to the terms of that certain Promissory Note dated as of
even date herewith, with a riaturity date of January 10, 2013, made by Bomower to
Lender (the note together with(all zxtensions, renewals or modifications thereof being
hereinafter collectively called the “Note”) and all other Debt (hereinafter defined),
Borrower has mortgaged, given, granted, bargained, sold, aliened, released, conveyed,
confirmed, pledged, assigned, and hypotbzcated and by these presents does hereby
mortgage, give, grant, bargain, sell, alien, relcase, convey, confirm, pledge, assign and
hypothecate unto Deed of Trust Trustee, in trust, with power of sale, the Premises (as
defined herein) which is described in Exhibit 4 attached hereto and the buildings,
structures, fixtures (except trade fixtures not (wnad by Borrower), additions,
enlargements, extensions, modifications, repairs, replace:ncits and improvements now or
hereafter located thereon (the “Improvements”) for the benefit of Lender;

3. The Default Rate as used in the Loan Documents 1z the lesser of (a) the
"applicable formula rate" prescribed pursuant to Tennessee Code Annotated Szction 47-14-102
or (b) a rate equal to five percent (5%) over the Applicable Interest Rate. “ihc terms of this
Addendum shall supersede any conflicting provisions of the Note.

4. Tennessee Modifications. Notwithstanding anything to the contrary contained in
this Security Instrument, the following provisions apply only to Mortgaged Property located in
Tennessee.

(a) Notwithstanding anything to the contrary contained in this Security Instrument, to
the fullest extent permitted by applicable legal requirements, Borrower waives the benefit of all
laws now existing or that hereafter may be enacted providing for (1) an appraisement before sale
of any portion of the Mortgaged Property, and (ii) in any way extending the time for the
enforcement of the collection under the Note, the debt evidenced thereby or any other
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indebtedness secured hereby or creating or extending a period of redemption from any sale made
in collecting any of such indebtedness. To the full extent Borrower may do so, Borrower agrees
that Borrower will not at any time insist upon, plead, claim or take the benefit or advantage of
any law now or hereafter in force providing that any appraisement, valuation, stay, extension or
redemption, and Borrower for Borrower, Borrower’s heirs, devisees, representatives, successors
and assigns, and for any and all persons ever claiming any interest in the Mortgaged Property, to
the extent permitted by law, hereby waives and releases all rights of redemption, including the
statutory right of redemption under T.C.A. Section 66-8-101, et seq., the equity of redemption,
homestead, dower, valuation, appraisement, stay of execution, notice of election to mature or
declare due the whole of the secured indebtedness, and marshalling in the event of foreclosure of
the liens hereby created. If any law referred to in this paragraph and now in force, of which
Borrower, Rorrower’s heirs, devisees, representatives, successors and assigns or other persons
might take acvantage despite this paragraph, shall hereafier be repealed or cease to be in force,
such law shall o1 thereafter be deemed to preclude the application of this paragraph. Borrower
expressly waives aud relinquishes any and all rights and remedies which Borrower may
have or be able to assert by reason of the laws of the State of Tennessee pertaining to the
rights and remedies of sureties.

(b}  Notwithstanding anything to the contrary contained in this Security Instrument,
upon receipt of Lender’s request 50 10 do, the Deed of Trust Trustee shall proceed to sell the
Mortgaged Property, by causing to 0< published a notice of sale as. then required by law. The
Deed of Trust Trustee shall, without demand on Borrower, after publication of notice of sale
having been made as required by law, seli the Mortgaged Property at the time and place of sale
fixed by it in said notice of sale, either as a whole, or in separate lots or parcels or items as the
Deed of Trust Trustee shall deem expedient, and in such order as the Deed of Trust Trustee may
determine, at public auction to the highest bidder fcr cash, in lawful money of the United States,

payable at the time of sale.
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FOR MORTGAGED PROPERTY LOCATE)Y 'N TEXAS

1. The introductory paragraph on Page 1 of this Security Instrument is hereby
amended in its entirety to read as follows:

THIS DEED OF TRUST, SECURITY AGREEMENT AND ASSIGNMENT 'OF
LEASES AND RENTS (this “Security Instrument”) dated as the Effective Date sct
forth on Schedule A hereto (“Borrower’), having its principal office at the address
set forth on Schedule A hereto, i1s executed and delivered to WILLIAM
CLEVELAND, having an address at Two Houston Center, 909 Fanin, Suite 100,
Houston, Texas 77010 (“Deed of Trust Trustee™), for the benefit of WELLS FARGO
BANK NORTHWEST, NATIONAL ASSOCIATION, as trustee pursuant to the
Declaration of Trust dated as of December 3, 2002, having its principal place of
business at 299 South Main Street, 12t Floor, Salt Lake City, Utah 84111
(“Lender™).
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2. The second grammatical paragraph on Page 1 of this Security Instrument is hereby
amended in its entirety to read as follows:

To secure the payment of an indebtedness in the principal sum set forth as the
Loan Amount on Schedule A attached hereto, in lawful money of the United
States of America, to be paid with 1nterest according to the terms of that certain
Promissory Note dated as of even date herewith, with a maturity date of January
10, 2013, made by Borrower to Lender (the note together with all extensions,
renewals or modifications thereof being hereinafter collectively called the “Note™)
and all other Debt (hereinafter defined), Borrower has mortgaged, given, granted,
bargained, sold, alicned, released, conveyed, confirmed, pledged, assigned, and
hypethecated and by these presents does hereby mortgage, give, grant, bargain,
seil, aien, release, convey, confirm, pledge, assign and hypothecate unto Deed of
Trust Trustee the Premises (as defined herein) which is described in Exhibit A
attached lierzto and the buildings, structures, fixtures (except trade fixtures not
owned by Boriewer), additions, enlargements, extensions, modifications, repairs,
replacements 2ac¢ 1mprovements now or hereafier located thereon (the

“Improvements™};

3. The following paragrarh on Page 4 of this Security Instrument is hereby deleted in
its entirety: -

TO HAVE AND TO HOLD the above grented and described Mortgaged Property
unto and to the use and benefit of Lender, and the successors and assigns of
Lender, forever, provided that the Mortgaged Property shall include Excepted
Rights and Payments, as defined in the Assignnieat, only to the extent to which
Lender has rights to such Excepted Rights and t'avmients as specifically set forth
in the Assignment.

and the following paragraph is substituted in its place:

TO HAVE AND TO HOLD the above granted and described Mortgazed Property,
unto Deed of Trust Trustee and Deed of Trust Trustee's successors, suosututes or
assigns, in trust, with power of sale, and for the uses and purposes herein sct-forth,
forever, provided that the Mortgaged Property shall include Excepted Righis ard
Payments, as defined in the Assignment, only to the extent to which Lender has
rights to such Excepted Rights and Payments as specifically set forth in the
Assignment, together with all rights, privileges, hereditaments and appurtenances in
anywise appertaining or belonging thereto, subject only to the Permitted Exceptions
(as defined herein), and Borrower, for Borrower and Borrower’s successors and
assigns, hereby agrees to warrant and forever defend, all and singular, the title to the
Morigaged Property unto Deed of Trust Trustee and trustee's successors or
substitutes in this trust against the claim or claims of all persons claiming or to claim
the same or any part thereof, subject, however, to the Permitted Exceptions as
aforesaid.
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