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This Mortgage, Security Agreement and Fixture Financing Statement also constitutes a
Fixture Financing Statement.

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT

Loan No. 577585

THIS MORTGAGE, SECURITY AGREEMENT ANL VIXTURE FINANCING
STATEMENT (this "Mortgage"), executed on March {7 , 2003, but io % effective as of March
11, 2003, is entered into by D&K ELK GROVE INDUSTRIAL I, LLC; a Delaware limited
liability company, and DK ROLLING EXCHANGE, LLC, a Delaware limited liability
company, jointly and severally as tenants in common and collectively as mcitzacor for all
purposes hereunder (individually or collectively "Borrower"), whose address is ¢/ Draper and
Kramer, Incorporated, 33 West Monroe Street, Suite 1900, Chicago, Illinois 60603 for the
benefit of COLUMN FINANCIAL, INC., a Delaware corporation, as mortgagee tor all
purposes hereunder ("Lender"}), whose address is 11 Madison Avenue, 5th Floor, New York,
New York 10010-3629, Attention: Edmund Taylor. For all state law, statutory and other
purposes hereunder, (i) the term "Borrower” as used herein shall be deemed to mean a mottgagor
of the Property as described herein the same as if the term "mortgagor” were used in lfieu of the
term "Borrower” throughout this Mortgage, and (ii) the term "Lender” as used herein shall be
deemed to mean a mortgagee of the Property with all of the rights conferred hereby the same as
if the term "mortgagee” were used in lieu of the term "Lender” throughout this Mortgage.

15t ARERICAR THTLE order 4 NC.L 13598 |
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WITNESSETH:

THAT FOR AND IN CONSIDERATION OF THE SUM OF TEN AND NO/100
DOLLARS ($10.00), AND OTHER VALUABLE CONSIDERATION, INCLUDING THE
INDEBTEDNESS HEREIN RECITED AND THE TRUST HEREIN CREATED, THE
RECEIPT AND SUFFICIENCY OF WHICH ARE HEREBY ACKNOWLEDGED,
BORROWER HEREBY IRREVOCABLY MORTGAGES, WARRANTS, GRANTS,
BARGAINS, SELLS, CONVEYS, TRANSFERS, PLEDGES, SETS OVER, AND ASSIGNS,
AND GRANTS A SECURITY INTEREST, TO AND IN FAVOR OF LENDER AND.ITS
SUCCESSORS AND ASSIGNS, all of the following described property, whether now owned or
hereafter acquired (collectively, the "Property"):

(A) _Ail that certain real property situated in the County of Cook, State of Illinois,
more particulat!y’ described on Exhibit A attached hereto and incorporated herein by this
reference (the "Laud™), together with all of the easements, rights, privileges, franchises,
tenements, hereditaments aad appurtenances now or hereafter thereunto belonging or in any way
appertaining thereto, ana 2it-of the estate, right, title, interest, claim and demand whatsoever of
Borrower therein or thereto, cniher at law or in equity, in possession or in expectancy, now
owned or hereafter acquired;

(B)  All structures, buildings aad improvements of every kind and description now or
at any time hereafter located or placed or.the Land (the "Improvements"};

(C)  All easements, rights-of-way, stiips and gores of land, vaults, streets, ways, alleys,
passages, sewer rights, and other emblements now ¢t hereafter located on the Land or under or
above the same or any part or parcel thereof, and all cstates, rights, titles, interests, tenements,
hereditaments and appurtenances, reversions and remainde:s whatsoever, in any way belonging,
relating or appertaining to the Property or any part thereof, or which hereafter shall in any way
belong, relate or be appurtenant thereto, whether now owned o1 hereafter acquired by Borrower; -

(D)  All furniture, furnishings, fixtures, goods, equipmieal.”inventory or personal
property owned by Borrower and now or hereafter located on, attached .o Or used in or about the
Improvements, including, but not limited to, all machines, engines, boilers, dynamos, elevators,
stokers, tanks, cabinets, awnings, screens, shades, blinds, carpets, draperies, lav n mowers, and
all appliances, plumbing, heating, air conditioning, lighting, ventilating, refrigerzuing, disposal
and incinerating equipment, and all fixtures and appurtenances thereto, and such otivzr zoods and
chattels and personal property owned by Borrower as are now or hereafter used or fumished in
operating the Improvements, or the activities conducted therein, and all building materials and
equipment hereafter situated on or about the Land or Improvements, and all warranties and
guaranties relating thereto, and all additions thereto and substitutions and replacements therefor
(exclusive of any of the foregoing owned or leased by tenants of space in the Improvements);

(E)  All water, water courses, ditches, wells, reservoirs and drains and all water, ditch,
well, reservoir and drainage rights and powers which are appurtenant to, located on, under or
above or used in cormection with the Land or the Improvements, or any part thereof, together
with (1) all utilities, utility lines, utility commitments, utility capacity, capital recovery charges,
impact fees and other fees paid in connection with same, (ii) reimbursements or other rights
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pertaining to utility or utility services provided to the Land and/or Improvements and (iii) the
present or future use or availability of waste water capacity, or other utility facilities to the extent
same pertain to or benefit the Land and/or Improvements including, without limitation, all
reservations of or commitments or letters covering any such use in the future, whether now
existing or hereafter created or acquired;

(F)  All minerals, crops, timber, trees, shrubs, flowers and landscaping features now or
hereafter located on, under or above the Land;

(G)  All cash funds, deposit accounts and other rights and evidence of rights to cash,
now or hereafter created or held by Lender pursuant to this Mortgage or any other of the Loan
Documents {as hereinafter defined), including, without limitation, all funds now or hereaﬁer on
deposit in the Peserves (as heremaﬁer deﬁned), '

(H)  Al'leases, licenses, tenancies, concessions and occupancy agreements of the Land
or the Improvements aow or hereafter entered into and all rents, royalties, issues, profits, bonus
money, revenue, income, richts and other benefits (collectively, the "Rents" or "Rents and
Profits") of the Land or the Improvements, or the fixtures or equipment, now or hereafter arising
from the use or enjoyment of 2il or any portion thereof or from any present or future lease
(including, without limitation, oil, gas and mineral leases), license, tenancy, concession,
occupancy agreement or other agreemen! pertaining thereto or arising from any of the Contracts
(as hereinafter defined) or any of the Geaezal Intangibles (as hereinafter defined) and all cash or
securities (the "Security Deposits") that secure parformance by the tenants, lessees or licensees,
as applicable, of their obligations under any 'such leases, licenses, concessions or occupancy
agreements, whether said cash or securities are to be n<ld until the expiration of the terms of said
leases, licenses, concessions or occupancy agreewrcric or applied to one or more of the
installments of rent coming due prior to the expiration‘o{ said terms, subject, however, to the
provisions contained in Section 1.11 hereinbelow;

M All contracts and agreements now or hereafter eniercd into covering any part of
the Land or the Improvements (collectively, the "Contracts") and ail- révenue, income and other
benefits thereof, including, without limitation, management agreemients, service contracts,
maintenance contracts, equipment leases, personal! property leases aud any contracts or
documents relating to construction on any part of the Land or the Improements (including
plans, specifications, studies, drawings, surveys, tests, operating and other repors, bonds and
govemnmental approvads) or to the management or operatlon of any part of the and or the
Improvements

()  All present and future monetary deposits given to any public or private utility
with respect to utility services furnished to any part of the Land or the Improvements;

(K}  All present and future funds, accounts, instruments (including, without limitation,
promissory notes), investment property, letter-of-credit rights, letters of credit, money,
supporting obligations, accounts receivable, documents, causes of action, claims, general
intangibles (including, without limitation, payment intangibles and software (but specifically
excluding any licensed or proprietary software used by Borrower in connection with any part of
the Land or the Improvements), trademarks, trade names, service marks and symbols now or
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hereafter used in connection with any part of the Land or the Improvements, all names by which
the Land or the Improvements may be operated or known, all rights to carry on business under
such names, and all rights, interest and privileges which Borrower has or may have as developer
or declarant under any covenants, restrictions or declarations now or hereafter relating to the
Land or the Improvements) and all notes or chattel paper (whether tangible or electronic) now or
hereafter arising from or by virtue of any transactions related to the Land or the Improvements
(collectively, the "General Intangibles");

(L)  All water taps, sewer taps, certificates of occupancy, permits, special permits,
uses, licenses, franchises, certificates, consents, approvals and other rights and privileges now or
hereafier obtained in connection with the Land or the Improvements and all present and future
warranties and guaranties relating to the Improvements or to any equipment, fixtures, furniture,
furnishings, personal property or components of any of the foregoing now or hereafter located or
installed on the Lazd or the Improvements;

(M)  All buiidiig imaterials, supplies and equipment now or hereafter placed on the
Land or in the Improvements and all architectural renderings, models, drawings, plans,
specifications, studies and dataaow or hereafter relating to the Land or the Improvements;

(N)  All right, title and in'erest of Borrower in any insurance policies or binders now
or hereafter relating to the Property, inciur.ing any unearned premiums thereon;

(O)  All proceeds, products, substitutions and accessions (including claims and
demands therefor) of the conversion, voluntary or involuntary, of any of the foregoing into cash
or liquidated claims, including, without limitation, proceeds of insurance and condemnation
awards; and

(P)  All other or greater rights and interests of <¢very nature in the Land or the
Improvements and in the possession or use thereof and income therefrom, whether now owned
or hereafter acquired by Borrower.

FOR THE PURPOSE OF SECURING:

(1)  The debt evidenced by that certain Promissory Note (such Zromissory Note,
together with any and all renewals, modifications, amendments, restatements; corzsolidations,
substitutions, replacements and extensions thereof, is hereinafter referred to as tn< "Note") of
even date with this Mortgage, made by Borrower and payable to the order of Lemnider)in the
original principal amount of TWENTY-ONE. MILLION AND NO/100 DOLLARS
(321,000,000.00) (the "Loan" or the "Loan Amount"), together with interest at a rate per annum
of 5.40% and having a maturity date of March 11, 2013;

) The full and prompt payment and performance of all of the provisions,
agreements, covenants and obligations herein contained and contained in any other agreements,
documents or instruments now or hereafter ev1dencmg, securing or otherwise relating to the
indebtedness evidenced by the Note (the Note, this Mortgage, the Assignment (as hereinafter
defined) and such other agreements, documents -and instruments, together with any and all
renewals, modifications, amendments, restatements, consolidations, substitutions, replacements,
and extensions and modifications thereof, are hercinafter collectively referred to as the "Loan
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Documents") and the payment of all other sums therein covenanted to be paid, including, without
limitation, any applicable yield maintenance premiums or prepayment fees;

(3)  Any and all future or additional advances (whether or not obligatory) made by
Lender to protect or preserve the Property or the lien or security interest created hereby on the
Property, or for taxes, assessments or insurance premiums as hereinafter provided or for
performance of any of Borrower's obligations hereunder or under the other Loan Documents or
for any other purpose provided herein or in the other Loan Documents (whether or not the
original Borrower remains the owner of the Property at the time of such advances) together with
interest thereon at the Defauit Interest Rate (as defined in the Note); and

(4) Any and all other indebtedness now owing or which may hereafter be owing by
Borrower to Len<er, however and whenever incurred or evidenced, whether express or implied,
direct or indirect,akcolute or contingent, or due or to become due, and all renewals,
modifications, amendments, restatements, consolidations, substitutions, replacements and
extensions thereof.

(All of the sums referred to in Svoszctions (1) through (4) above are herein sometimes referred to
as the "secured indebtedness" or tlic "indebtedness secured hereby"). The principal amount of
the indebtedness secured hercby shall'not exceed three times the original prmmpal amount of the
Note. ‘ ‘

TO HAVE AND TO HOLD the Proper.y unto Lender, its successors and assigns forever,
and Borrower does hereby bind itself, its successors and assigns, to WARRANT AND
FOREVER DEFEND the title to the Property untc Iender against every person whomsoever
lawfully claiming or to claim the same or any part therzof for the purposes and uses herein set
forth, subject, however, to the Permitted Exceptions (heremd wr defined); |

PROVIDED, HOWEVER, that if the principal and 1nter£ st aad all other sums due or to
become due under the Note, including, without limitation, any jwepayment fees required
pursuant o the terms of the Note, shall have been paid at the time and in (he manner stipulated
therein and all other sums payable hereunder and all other indebtedness secured hereby shall
have been paid and all other covenants contained in the Loan Documenis shall have been
performed, then, in such case, this Mortgage shall be satisfied and the estatc, right, title and
interest of Lender in the Property shall cease, and- upon payment to Lender ofall costs and
expenses incurred for the preparation of the release hereinafter referenced and all recorting costs
if allowed by law, Lender shall release this Mortgage and the lien hereof by proper instruineat.

- ARTICLEI
COVENANTS OF BORROWER

For the purpose of further securing the indebtedness secured hereby and for the
protection of the security of this Mortgage, for so long as the indebtedness secured hereby or any
part thereof remains unpaid, Borrower represents, covenants and agrees as follows:

1.1 Warranties of Borrower. Borrower, for itself and its successors and assigns, does
hereby represent, warrant and covenant to and with Lender, its successors and assigns, that:
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(2)  Borrower has good, marketable and indefeasible fee simple title to the
Property, subject only to those matters expressly set forth on Exhibit B attached hereto and by
this reference incorporated herein (the "Permitted Exceptions"), and has full power and lawful
authority to grant, bargain, sell, convey, assign, transfer, encumber and mortgage its interest in
the Property in the manner and form hereby done or intended. Borrower will preserve its interest
in and title to the Property and will forever warrant and defend the same to Lender against any
and all claims whatsoever and will forever warrant and defend the validity and priority of the lien
and security interest created herein against the claims of all persons and parties whomsoever,
subject to the Permitted Exceptions. The foregoing warranty of title shall survive the foreclosure
or other enforcement of this Mortgage, and shall inure to the benefit of and be enforceable by
Lender in the event Lender acquires title to.the Property pursuant to any foreclosure or
otherwise;

(b}~ No bankruptcy or insolvency proceedmgs are pending or contemplated by
Borrower or, to the «ctual knowledge of Borrower, against Borrower or by or against any
endorser, cosigner or guarzstor of the Note;

(c)  All repcits, certificates, affidavits, statements and other data furnished by
Borrower to Lender in connecticn with the Loan are, to the actual knowledge of Borrower, true
and correct in all material respects cnd do not omit to state any fact or circumstance necessary to
make the statements contained therein nei misleading;

(d)  The execution, delivery and performance of this Mortgage, the Note and
all of the other Loan Documents have been-duiy authorized by all necessary action to be taken,
and are binding and enforceable against Borrowe: .in accordance with the respective terms
thereof (subject to bankruptcy, creditors' rights and otte: laws of similar application and general
principles of equity) and do not contravene, result in a brezcn of or constitute (upon the giving of
notice or the passage of time or both) a default under the-Certificate of formation, certificate or
articles of incorporation or organization or other organizational documents -of Borrower or any
contract or agreement of any nature to which Borrower is a party or ov which Borrower or any of
its property may be bound and .do-not violate or contravene any iav.. order, decree, rule or
regulation to which Borrower is subject;

(e}  Except as may have been heretofore described by Bonower-to Lender in
writing, Borrower is not required to obtain any consent, approval or authorizatiowt fiom or to file
any declaration or statement with, any governmental authority or the agency in coniiection with
or as a condition to the execution, delivery or performance of this Mortgage the Nofc or the
other Loan Documents which has not been so obtained or ﬁled

(f)  Borrower has obtained or made all necessary (i} consents, approvals and
authorizations and registrations and filings of or with all governmental authorities or agencies
and (ii) consents, approvals, waivers and notifications of partners, stockholders, members,
creditors, lessors and other non-~governmental persons and/or entities, in each case, which are
required to be obtained or made by Borrower in connection with the execution and delivery of
and the performance by Borrower of its obhgat:ons under, the Loan Documents;
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(g}  Borrower is not an "investment company,” or a company "controlled” by
an "investrnent company,” as such terms are defined in the Investment Company Act of 1940, as
amended; '

(h)  No part of the proceeds of the indebtedness secured hereby will be used
for the purpose of purchasing or acquiring any "margin stock" within the meaning of
Regulations T, U or X of the Board of Governors of the Federal Reserve System or for any other
purpose which would be inconsistent with such Regulations T, U or X or any other Regulations
of such Board of Governors, or for any purpose prohibited by legal requirements or by the terms
and conditions of the Loan Documents; '

- ) Borrower and, if Borrower is a 11m1ted liability company, any manager of
Borrower, has fiied all federal state and local tax returns required to be filed and has paid or
made adequate provision for the payment of all federal, state and local taxes, charges and
assessments, includiny-sales and payroll taxes, payable by Borrower and its manager. Borrower
and its manager believe tiiet their respective tax returns properly reflect the income and taxes of
Borrower and said manager for the periods covered thereby, subject only to reasonable
adjustments required by the liternal Revenue Service or other applicable tax authority upon
audit;

() Borrower is not an "employee benefit plan,” as defined in Section 3(3) of
the Employee Retirement Income Security /et of 1974, as amended ("ERISA"), which is subject
to Title [ of ERISA and the assets of Borrower do not constitute "plan assets" of one or more
such plans within the meanmg of 29 C.F.R. Section 25 10 3-101;

(k)  To Borrower's actual knowled e and except as may have been heretofore
described by Borrower to Lender in writing, the Land aud the Improvements and the intended
use thereof by Borrower comply in all material respects wit!:-ail applicable restrictive covenants,
zoning ordinances, subdivision and building codes, flood dis:ster 'aws, applicable health and
environmental laws and regulations and all other ordinances, orders or requirements issued by
any state, federal or municipal authorities having or claiming jurisdiction-over the Property. The
Land and Improvements constitute a separate tax -parcel for -purposes of ad valorem taxation.
The Land and Improvements do not require any rights over, or restrictions againet, other property
in order to comply with any of the aforesaid governmental ordinances, orders ct re juirements;

()] All utility services necessary and sufficient for the full use; Occupancy,
operation and disposition of the Land and the Improvements for their intended purposes are
available to the Property, including water, storm sewer, sanitary sewer, gas, electric, cable and
telephone facilities, through public rights-of-way or perpetual private easements reflected in the
title insurance policy msurmg the lien of thlS Mottgage and approved by Lender (the "T1tle

Insurance Policy");

: (m)  To Borrower's actual knowledge all streets, roads, highways, bridges and
waterways necessary for access to and full use, occupancy, operation and disposition of the Land
and the Improvements have been completed, have been dedicated to and accepted by the
appropriate municipal authority and are open and available to the Land and the Improvements
without further condition or cost to Borrower;
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(n)  All curb cuts, driveways and traffic signals shown on the survey delivered
to Lender prior to the execution and delivery of this Mortgage are existing, and, to Borrower's
actual knowledge, have been fully approved by the appropriate governmental authority;

(o)  There are no judicial, administrative, mediation or arbitration actions, suits
or proceedings pending ot, to Borrower's actual knowledge, threatened against or affecting
Borrower (and, if Borrower is a partnership, any of its general partners or if Borrower is a
limited liability company, any manager of Borrower) or the Property which, if adversely
determined, would have a material adverse effect on (a) the Property, (b) the business, prospects,
profits, operations or condition (financial or otherwise) of Borrower, (c)the enforceability,
validity, perfection or priority of the lien of any Loan Document, or (d) the ability of Borrower to
perform any abligations under any Loan Document (collectively, a "Material Adverse Effect");

(7~ As of the date of this Mortgage (i) the Property is free from delinquent
water charges, sewcraents, taxes and assessments and from unrepaired damage caused by fire,
flood, accident or otherCasaalty, and (ii) no part of the Land or the Improvements has been taken
in condemnation, eminent domain or like proceeding nor is any such proceeding pending or to
Borrower's knowledge and belief, threatened or contemplated;

(qQ)  Borrower pcssesses all franchises, patents, copyrights, trademarks, trade
names, licenses and permits adequace for the conduct of-its business substantially as now
conducted; :

® To Borrower's actual knowledge and except as set forth in the Title
Insurance Policy insuring the lien of this Mortgigr, no improvements on adjoining properties
encroach upon the Property. To Borrower's actual kaowledge, the Improvements are structurally
sound, in good repair and free of defects in materials, and - workmanship and have been
constructed and installed in substantial compliance with.tiie plans and specifications relating
thereto. To Borrower's actual knowledge, all major builling systems located within the
Improvements, including, without limitation, the heating and ai conditioning systems and the
electrical and plumbing systems, are in good working order and condiucii;

(s)  There are no security agreements or ﬁnancmg staten 1entq affecting any of
the Property other than the security agreements and financing statements “reated in favor of
Lender;

) Borrower has delivered a true, correct and complete schedule (tbz "Rent
Roll") of all leases affecting the Property (individually, an "Existing Lease" and collectively, the
"Existing Leases") as of the date hereof, which accurately and completely sets forth in all
material respects for each such Existing Lease, the following: . the name of the tenant, the lease
expiration date, extension and renewal provisions, ‘the base rent payable, and the Security
Deposit held thereunder. Borrower is in compliance in all material respects with all legal
requirements relating to such Security Deposits;

()  Except to the extent otherwise previously disclosed in writing by
Borrower to Lender, no tenant under any Existing Lease has, as of the date hereof, paid rent
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more than thirty (30) days in advance, and the rents under such Existing Leases have not been
walved released, or otherwise discharged or compromised;

(v)  The Property is free and clear of any mechanics' or materialmen's liens or
liens in the nature thereof, and no rights are outstanding that under law would give rise to any
such liens, any of which liens are or may be prior to, or equal with, the lien of this Mortgage,
except those which are insured against by the Title Insurance Policy; '

(w} No Existing Lease or Contract or easement, right-of-way, permit or
declaration (collectively, "Property Agreements”) provides any party with the right to obtain a
lien or encumbrance upon the Property superior to the lien of this Mortgage;

(z)  Borrower has delivered to Lender true, correct and complete copies of all
Property Agreeraerits and, to the actual knowledge of Borrower, no default exists or would exist,
with the passing oi time, or the giving of notice, or both, under any Property Agreement which
would, in the aggregaie liave a Material Adverse Effect;

(y)  To the actual knowledge of Borrower, no offset or any right of offset
exists respecting continued coneroutions to be made by any party to any Property Agreement
except as expressly set forth hereid. Except as previously disclosed to Lender in writing, no
material exclusions or restrictions on the utilization, leasing or improvement of the Property
(including non-compete agreements)-exist 11 any Property Agreement,

(z)  All work, if any, to be parformed by Borrower under each of the Property
Agreements has been substantially performed, ail‘contributions to be made by Borrower to any
party to such Property -Agreements have been mace.-and all other conditions to such party's
obligations thereunder have been satisfied;

(aa)  The Property is taxed separately withoutsegard to any other real estate and
constitutes a legally subdivided lot under all applicable legal requizements (or, if not subdivided,
no subdivision or plaiting of the Property is required under applicat!c )2gal requirements), and
for all purposes may be mortgaged, conveyed, p]edged hypothecatuu esmgned or otherw1se
dealt with as an mdependent parcel; ‘

(bb) The Property forms no part of any property owned, uscd ¢r-claimed by
Borrower as a residence or business homestead and is not exempt from forced ‘saz under the
laws of the State in which the Property is located. Borrower hereby disclaims and renounces
each and every claim to all-or any portion of the Property as a homestead. The Loan evidenced
by the Loan Documents is-made and transacted solely for business, investment, commercial or
other similar purposes; :

(cc) There are.no outstandlng optlons or nghts of first offer or reﬁlsal o
purchase all or any portion of the Property or Borrower's interest therein or ownershlp thereof

(dd) There are no actxons SllltS proceedmgs or orders of record or of Wthh
Borrower has notice, and, to Borrower's actual knowledge, there are no inquiries or
investigations, pending or threatened, in any such case against, involving or affecting the
Property, at law or in equity, or before or by any federal, state, municipal or other governmental
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department, commission, board, bureau, agency or instrumentality, domestic or foreign, alleging
the violation of any federal, state or local law, statute, ordinance, rule or regulation relating to
Environmental Laws. Furthermore, Borrower has not received any written claim, notice or
opinion that the ownership or operation of the Property violates any federal, state or local law,
statute, ordinance, rule, regulation, decree, order, and/or permit relating to Environmental Laws,
and, to Borrower's actual knowledge, no valid basts for any proceeding, action or claim of such
nature exists;

(ee) Each Existing Lease constitutes the legal, valid and binding obligation of
Borrower and, to Borrower's actual knowledge and belief, is enforceable against the tenant
thereof subject to bankruptcy, creditors' rights and other laws of similar applications and general
principles of eouity;

(¢t .. To Borrower's actual knowledge and except to the extent otherwise
disclosed to Lender in writing by Borrower on or prior to the date hereof, all work to be
performed by Borrows: under the Existing Leases has been substantially performed, all
contributions to be made¢ by-Borrower to the tenants thereunder have been made and all other
conditions precedent to each such tenant's obligations thereunder have been satisfied;

(gg) Except as olnerwise disclosed in writing by Borrower to Lender on or
prior to the date hereof, each tenant vndar an Existing Lease has entered into occupancy of the
demised premises;

(hh) To Borrower's actual kiowledge, each tenant is free from bankruptcy,
reorganization or arrangement proceedings or a geieral assignment for the benefit of creditors;

(iiy  Except as previously disclosed 11 writing to Lender, therc are no
brokerage fees or commissions payable by Borrower witn respect to the leasing of the space at
the Property, and there arc no management fees payable by Borrower with respect to the
management of the Property; and

(i) The'_representations and warranties contained 41 this Mortgage, or the
review and inquiry made on behalf of Borrower therefor, have all been tnade by (i) persons
having the requisite expertise and knowledge to provide such representations and warranties and
(11) jointly and severally by each tenant-in-common entity constituting Borrower onih respect to
each other and with respect to any other obligators or.indemnitors relative to the Loan. No
statement or fact made by or on behalf of Borrower in this Mortgage or in any ceriificate,
document or schedule furnished to Lender pursuant hereto, contains any untrue statement of a
material fact or omits to state any material fact necessary to make statements contained therein or
herein not misleading (which may be to Borrower's actual knowledge where so provided herein).
There is no fact presently-and actually known to Borrower which has not been disclosed to
Lender which would have a Material Adverse Effect.

1.2 Defense of Title.. If, while this Mortgage is in force, the title to the Property or the
interest of Lender therein shall be the subject, directly or indirectly, of any action at law or in
equity, or be attached directly or indirectly, or endangered, clouded or adversely affected in any
manner, Borrower, at Borrower's expense, shall take all necessary and proper steps for the
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defense of said title or interest, including the employment of counsel reasonably approved by
Lender, the prosecution or defense of litigation, and the compromise or discharge of claims made
against said title or interest.

1.3 Performance of Obligations. Borrower shall pay when due the principal of and
the interest on the indebtedness secured hereby including all charges, fees and other sums
required to be paid by Borrower as provided in the Loan Documents, and shall observe, perform
and discharge all obligations and conditions, and comply with all prohibitions, covenants and
agreements to be observed, performed or discharged by Borrower set forth in the Loan
Documents in accordance with their terms. After the occurrence of an Event of Default, Lender
may, without limiting or waiving ‘any other rights or remedies of Lender hereurider, take’ such
steps with repect thereto as Lender shall deem necessary or proper and any and all costs and
expenses reasouanly incurred by Lender in connection therewith, together with interest thereon
at the Default [ntérist Rate (as defined in the Note) from the date incurred by Lender until
actually paid by Boricwer, shall be paid by Borrower within ten {10) days after demand and shall
be secured by this Mortgase and by all of the other Loan Documents securing all or any part of
the indebtedness evidenced 'y the Note.

1.4  Insurance. Borrower shall, at Borrower's expense, maintain in force and effect on
the Property at all times while this Mortgage continues i effect the following insurance:

(a)  "All-risk" coverage insurance against loss or damage to the Property from
all-risk perils, with any and all exclusions subject-to Lender approval and otherwise satisfactory
to Lender., The amount of such insurance shall be not less than one hundred percent (100%) of
the full replacement cost of the Improvements, furnjture, furnishings, fixtures, equipment and
other items (whether personalty or fixtures) included i the Property and owned by Borrower
from time to time, without reduction for depreciation. The determination of the replacement cost
amount shall be adjusted annually to comply with the reguirements of the insurer issuing such
coverage or, at Lender's election, by reference to such indexes, 2ppraisals or information as
Lender determines in its reasonable discretion. Full replacement <ost, as used herein, means,
with respect to the Improvements, the cost of replacing the Improverients without regard to
deduction for depreciation, exclusive of the cost of excavations, foundations:and footings below
the lowest basement floor, and means, with respect to such furniture, turrishings, fixtures,
equipment and other items, the cost of replacing the same. Each policy or poiicizsshall contain
a teplacement cost endorsement and either an agreed amount endorsement fio- avoid the
operation of any co-insurance provisions) or a waiver of any co-insurance provisions,-ail-subject
to Lender's approval.

(b)  Commercial general liability insurance for personal injury, bodily injury;
death and property damage liability in amounts not less than $5,000,000.00 per occurrence,
$6,000,000.00 aggregate (inclusive of umbrella coverage) or such lesser amount as Lender in
Lender's sole discretion may accept, for bodily injury, personal injury and property damage:
Lender hereby retains the right to periodically review the amount of said liability insurance being
maintained by Borrower and to require an increase in the amount of said liability insurance
should Lender deem an increase to be reasonably prudent under then existing circumstances.
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(c) Insurance covering the major components of the central heating, air
conditioning and ventilating systems, boilers, other pressure vessels, high pressure piping and
machinery, elevators and- escalators, if any, and other similar equipment installed in the
Improvements, in an amount equal to one hundred percent (100%) of the full replacement cost of
the Improvements which policies shall insure against physical damage to and loss of occupancy
and use of the Improvements arising out of an accident or breakdown covered thereunder.

(d)  [f the Land or any part thereof is identified by the Secretary of Housing
and Urban Development as being situated in an area now or subsequently designated as having
special flood hazards (including, without limitation, those areas designdted as Zone A or
Zone V), flood insurance in an amount equal to one hundred percent (100%) of the replacement
cost of the [miprovements or the maximum amount of flood insurance available, whichever is the
lesser.

(e)” ~ During the period of any construction on the Land or renovation or
alteration of the Improvemsats, a so-called "Builder's All-Risk Completed Value" or "Course of
Construction” insurance pol'zy in non-reporting form for any Improvements under construction,
renovation or alteration in an amncunt approved by Lender and Worker's Compensation Insurance
covering all persons engaged in sach construction, renovation or alteration.

()  Rental value or rental income insurance in amounts sufficient to
compensate Borrower for all Rents and P'rofits during a period of not less than one (1) year in

which the Property may be damaged.or destroyed.

(g) Law and ordinance coverage n an amount satisfactory to Lender if the
Property, or any part thereof, shall constitute a noncénforming use or structure under applicable
zoning ordinances, sub- d1v151on and building codes ci ~ther laws, ordinances, orders and
requirements. :

(h)  Such other insurance on the Property <r-on any replacements or
substitutions thereof or additions thereto as may from time to time be rcuuired by Lender against
other insurable hazards or casualties which at the time are commonly insured against in the case
of property similarly situated, due regard being given to the height and type of buildings, their
construction, location, use and occupancy.

. The "all-risk" commercial. property and rental income insurance required under
Section 1.4(a) and 1.4(f) above shall cover penils of terrorism and acts of terrorism and borrower
shall maintain commercial property and rental income insurance for loss resulting from. perils
and acts of terrorism on.terms (including amounts) consistent with those required under
Section 1.4(a) and 1.4(f) above at all times during the term of the Loan, provided, however,
Borrower's insurance coverage may exclude perils and acts of terrorism if Borrower also obtains;
at Borrower's sole cost and expense, a Terrorism Policy (hereinafter defined). The term
"Terrorism Policy", as used herein, shall mean a separate stand-alone terrorism insurance policy
obtained by Borrower which corresponds to Borrower's primary insurance exclusion relating to
acts or perils of terrorism such that there are no gaps in coverage and being otherwise acceptable
to Lender and consistent asto coverage amounts, ratings and conditions with the requirements of
this Section 1.4 as it relates to other sorts of insurance coverage. Borrower shall not decline .or
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otherwise terminate any terrorism coverage offered under Borrower's all-risk policy unless a
Terrorism Policy is already in place.

All such insurance shall (i) be issued by companies approved by Lender and licensed to
do business in the state whére the Property is located, with a claims paying ability rating of "A-"
or better by Standard & Poor's Rating Services, a division of The McGraw Hill Companies, Inc.,
(ii) contain the complete address of the Land (or a complete legal description), (iii) be for a term
of at least one (1) year, (iv) contain deductibles no greater than $10,000.00 or as otherwise
required by Lender, and (v) be subject to the approval of Lender as to insurance companies,
amounts, content, forms of policies, any exclusions, method by which premiums are paid and
expiration dates.

Borrowzr shall as of the date hereof deliver to Lender evidence that said insurance
policies have b=e: paid current as of the date héréof and certified copies of such insurance
policies and originai certificates of insurance signed by an authorized agent evidencing such
insurance satisfactory ic'T.ender. Borrower shall renew all such insurance and deliver to Lender
certificates evidencing such.renewals at least thirty (30) days before any such insurance shall
expire. Without limiting the 1=quired endorsements to insurance policies, Borrower further
agrees that all such policies shat! provide that proceeds thereunder shall be payable to Lender, its
successors and assigns, pursuant ¢nd subject to a mortgagee clause (without contribution) of
standard form attached to, or otherwis riade a part of, the applicable policy and that Lender, its
successors and assigns, shall be named 23-an additional insured under all liability insurance
policies. Borrower further agrees that all such insurance policies: (i) shall provide for at least
thirty (30) days' prior writtén notice to Lender prior to any cancellation or termination thereof
and prior to any modification thereof which affetts the interest of Lender; (ii) shall contain an
endorsement or agreement by the insurer that any loss shiall be payable to Lender in accordance
with the terms of such policy notwithstanding any act or'negligence of Borrower which might
otherwise result in forfeiture of such insurance; and -{ii) shall either name Lender as an
additional insured or waive all rights of subrogation against Lander. The delivery to Lender of
the insurance policies or the certificates of insurance as provided) above shall constitute an
assignment of all proceeds payable under such insurance policies ‘ov Borrower to Lender as
further security for the indebtedness secured hereby. In the even: of foreclosure of this
Mortgage, or other transfer of title to the Property in extmgmshment in wnolz-ar in part of the
secured indebtedness, all right, title and interest of Borrower in and to all proceeds ayable under
such policies then in force concerning the Property shall thereupon vest in the purchaser at such
foreclosure, or in Lender or other transferee in the event of such other transfer of titl=. Approval
of any insurance by Lender shall not be a representation of the solvency of any insurer or the
sufficiency of any amount of insurance. Lender shall not be responsible for nor incur any
liability for the insolvency of the insurer or other failure of the insurer fo perform, even though
Lender has caused the insurance to be placed with the insurer after fallure of Borrower to furnlsh
such insurance.

As required pursuant to the Collateral Protection Act, 815 ILCS 180/10(3), Borrower is
hereby notified that in the event Borrower fails to provide, maintain, keep in force or deliver and
furnish to Lender the policies of-insurance required by this Mortgage or evidence, of their
renewal as required herein, Lender, upon ten (10) days prior written notice to Borrower (except
in circumstances where Borrower has not provided Lender ewdence of- ongomg coverage
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consistent with the requirements of this Section 1.4 within twenty (20) days before any such
existing insurance shall expire, in which case no notice or opportunity to cure need be provided
by Lender), may, but shall not be obligated to, procure such insurance at Borrower's expense to
protect Lender's interests in the Property. This insurance may, but need not, protect Borrower's
interests. The coverage Lender purchases may not pay any claim that Borrower makes or any
claim that is made against Borrower in connection with the Property. Borrower may later cancel
any insurance purchased by Lender, but only after providing Lender with evidence that Borrower
has obtained insurance as required by the terms of this Mortgage. If Lender purchases insurance
for the Property as set forth herein, Borrower shall pay all amounts advanced by Lender, together
with interest thereon at the Default Interest Rate (as defined in the Note) from and after the date
advanced by Lender until actually repaid by Borrower, promptly upon demand by Lender. Any
amounts so-advanced by Lender, together with interest thereon, shall be secured by this
Mortgage and by all of the other Loan Documents securing all or any part of the indebtedness
evidenced by the-1¥ste. The costs of the insurance may be more than the cost of insurance
Borrower may be abie 3 obtain on its own.

1.5  Payment ox 72xes. Borrower shall pay or cause to be paid, except to the extent
provision is actually made therefor pursuant to Section 1.6 of this Mortgage, all taxes and
assessments which are or may bécome a lien on the Property or which are assessed against or
imposed upon the Property. Borrovzer shall furnish Lender with receipts (or if receipts are not
immediately available, with copies ol canceled checks evidencing payment with receipts to
follow promptly after they become availabl<) showing payment of such taxes and assessments at
least fifteen (15) days prior to the applicable d=linquency date therefor. Notwithstanding the
foregoing, Borrower may in good faith, by appronriate proceedings and upon notice to Lender,
contest the validity, applicability or amount of any ass<rted tax or assessment so long as (a) such
contest is diligently pursued, (b) Lénder determines, ir s reasonable opinion, that such contest
suspends the obligation to pay the tax or assessment zac that nonpayment of such tax or
assessment will not result in the sale, loss, forfeiture or-diininution of the Property or any part
thereof or any interest of Lender therein, and (¢) prior to the earlizr of the‘commencemént of
such contest or the delinquency date of the asserted tax or assessmint, if Botrower has not paid
such taxes (under protest or otherwise) Borrower deposits in the tmpound Account (as
hereinafter defined) an amount determined by Lender to be adequate to cover the payment of
such tax or assessment and a reasonablé additional sum to cover possible irerest, costs and
penalties; provided, however, that Borrower shall promptly cause to be’ paidany amount
adjudged by a court of ‘competent Jurisdiction to be due, with all interest, costs-and penalties
thereon, promptly after such judgment becomes final; and provided further that in any event each
such contest shall be concluded and the taxes, assessmerits, interest, costs and penalties-shall be
paid prior to the date any writ or order is issued under which the Property may be sold, lost or
forfeited.

1.6 Tax and Insurance Impound Account. Borrower shall establish and maintain at
all times while this Mortgage continues in effect an impound account (the "Impound Account")
with Lender for payment of real estate taxes and assessments and insurance on the Property and
as additional security for the indebtedness secured hereby. Borrower shall deposit in the
Impound Account an amount determined by Lender in its reasonablé discretion to be sufficient
(when added to the monthiy dep0s1ts described herein) to pay the next due annual instaliment of
real estate taxes and assessments on the Property at’ least orie (1) month pnor ‘to the delmquency
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date thereof and the next due annual insurance premiums with respect to the Property at least one
(1) month prior to the due date thereof. Commencing on the first monthly payment date under
the Note and continuing thereafter on each monthly payment date under the Note, Borrower shall
pay to Lender, concurrently with the monthly payment due under the Note, deposits in an
amount equal to one-twelfth (1/12) of the amount of the annual real estate taxes and assessments
that will next become due and payable on the Property, plus one-twelfth (1/12) of the amount of
the annual premiums that will next become due and payable on insurance policies which
Borrower is required to maintain hereunder, each as estimated and determined by Lender in its
reasonable discretion. So long as no Event of Default hereunder or- under the other Loan
Documents has occurred and is continuing, all sums in the Impound Account shall be held by
Lender in the Impound Account to pay said taxes, assessments and insurance premiums before
the same bezome delinquent. Borrower shall be responsible for ensuring the receipt by Lender,
at least thirty (30> days prior to the respective due date for payment thereof, of all bills, invoices
and statements for 2l taxes$, assessments and insurance premiums to be paid from the Impound
Account, and so long ¢s no Event of Default hereunder or under the other Loan Documents has
occurred and is continuing, Lender shall pay the governmental authority or other party entitled
thereto directly to the extert funds are available for such purpose in the Impound Account. In
making any payment from th¢ Jinsound Account, Lender shall be entitled to rely on any bill,
statement or estimate procured fiom the appropriate public office or insurance company or agent
without any inquiry into the accuracy of such bill, statement or estimate and without any inquiry
into the accuracy, validity, enforceability ot contestability of any tax, assessment, valuation, sale,
forfeiture, tax lien or title or claim thercof  No interest on funds contained in the Impound
Account shall be paid by Lender to Borrower and any interest or other earnings on funds
deposited in the Impound Account shall be soleiy-for the account of Lender. - If the total funds in
the Impound Account shall exceed the amount of payments actually applied by Lender for the
purposes of the Impound Account, such excess may bz credited by Lender on subsequent
payments to be made hereunder or, at the option of Lendc, refunded to Borrower. If, however,
the Impound Account shall not contain sufficient funds to pay the sums requxred when the same
shall become due and payable, Borrower shall, within ten (10) aays dfter receipt of written notlce
thereof, deposit with Lender the full amount of any such deﬁcwncy

1.7  Tenant Improvements and Leasing Commissions Reserve. As additional security
for the indebtedness secured hereby, Borrower shall establish and maintain at ii times while this
Mortgage continues in effect a reserve (the "TILC Reserve") with Lender forir:c payment of
costs and expenses incurred by Borrower for Tenant Improvements and Leasing Commissions.
All such sums, together with any interest thereon, are hereinafter collectively referred ta as the
"TILC Funds". As wused herein, the term "Tenant Improvements" shall mean construction or
modification of improvements on or installation of fixtures or equipment in the Property as
required to be performed by Borrower pursuant to the terms of any lease which is hereafter
approved or, if such lease does not require approval by Lender, is hereafter entered into by
Borrower and tenant pursuant to Section 1.12 hereof ("Approved Lease"). As used herein, the
term "Leasing Commissions” shall mean reasonable and customary commissions paid to a real
estate broker licensed in the state where the Property is located in connection with an Approved
Lease, pursuant to commission agreements containing such terms and prov1S1ons including,
without limitation, as to the timing of the payment of the commission, as are then prevailing
between third party, unaffiliated owners and brokers for comparable leases of space at propertles
similar to the Property in the market area in which the Property is located.
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(a) Deposits Into the TILC Reserve/Interest on TILC Funds. Commencing
with the first monthly payment due under the Note and continuing thereafter on each monthly
payment date under the Note, Borrower shall pay to Lender, concurrently with and in addition to
the monthly payment due under the Note and until the Note and all other indebtedness secured
hereby is fully paid and performed, a deposit to the TILC Reserve in a monthly amount equal to
$17,600.00. To the extent the balance of the TILC Reserve should equal or exceed $600,000.00,
then Borrower's obligation for monthly deposits under this Section 1.7 shall thereafter. be
suspended; provided, however, such obligation for monthly deposits shall be reinstated to the
extent the balance of the TILC Reserve should ever thereafter be less than $600,000.00. So long
as no Event of Default hereunder or under the other Loan Documents has occurred and is
continuing, all sums in the TILC Reserve shall be held by Lender in the TILC Reserve to pay
and/or reimburs: Borrower for the costs and expenses of Tenant Improvements and for paying
Leasing Commissions as herein set forth, Interest on the funds contained in the TILC Reserve
shall be credited 1o Sorrower as provided in Section 4.28 hereof.,

(b)  Disbursements from the TILC Reserve. So long as no Event of Default
hereunder or under the otherLoan Documents has occurred and is continuing, and to the extent
TILC Funds are available for such nurpose, Lender shall, within ten (10) days after receipt of a
written request from Borrower ‘specifying the amount requested and the applicable Tenant
Improvements or Leasing Commussions to be paid for with the requested TILC Funds
("Disbursement Request"), release to Eozrawer TILC Funds in-the amount of the Disbursement
Request; subject, however, to the following “onditions precedent. Lender shall not be required
to make advances from the TILC Reserve more frequently than once in any thirty (30) day
period. In making any payment from the TILC Ressrve, Lender shall be entitled to rely on such
request from Borrower, and on any bill, statement, o¢ <stimate from any thu'd party, without any
inquiry into the accuracy, validity or contestablhty of any such amount.

(i) With respect to a ‘Disbursement-Request to pay for Tenant
Improvements, Borrower shall provide evidence reasonably satisfactory to Lender
(including, if requested by Lender, access to the Property t'y._ender ‘and/or an architect
and/or an engineer specified by Lender for the purpose of inspscting the work done, at
Borrower's expense) that the Tenant Improvements, or such portion thereof, for which the
TILC Funds are being requested have been completed in accordance wiihy Section 1.7(c)
below. Borrower shall submit to Lender copies of invoices for whick T(:C Funds are
being requested, and if required by Lender, shall also submit final or, i{_appropriate,
partial or conditional waivers of lien. Borrower shall execute and deliver i fender a
certificate (in form and substance reasonably satisfactory to Lender) that the Tenant
Improvements covered by the applicable Disbursement Request comply with, and have
fully satisfied, the terms and provisions of Section 1.7(c) below. Botrower shall provide
Lender with a copy of any and all applicable permanent certificates of occupancy and
other governmental permits, if any be required, issued by applicable governmental
authorities with respect to the Tenant Improveients, which certificates and permits allow
the tenant to open for business as conterplated unider such lease. Borrower shall provide
such additional clocuments certlﬁcates and afﬁdawts as Lender may reasonably request. -

(u) Wlth respect to the ﬁnal Disbursement Request relative to any
Approved Lease, Borrower shall provnde Lender with (A) an original cst()ppel certificate,
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in form and substance satisfactory to Lender executed by the tenant under the Approved
Lease for which such request relates, stating that such tenant has accepted the Tenant
Improvements, and has occupied the space covered by the Tenant Improvements and that,

to the actual knowledge of such tenant, there are no defaults under such lease (nor does
there exist any event or conditions, which with the passage of time or the giving of
notice, or both, could result in such a default) and addressing such other issues as Lender
may reasonably request, (B)if required by Lender, an original subordination,
non-disturbance and attornment agreement in form acceptable to Lender executed by the
tenant under the Approved Lease in favor of Lender, (C) evidence of payment of rent by
the tenant under the Approved Lease, and (D) if required by the local governmental
jurisdiction, certificates of occupancy or comparable local certificates or permits with
respeci ty any Tenant Improvements.

(i) ~ With respect to a Dlsbursement Request to pay any portion of the
Leasing Couuaysions, Borrower shall provide evidence as reasonably requested by
Lender that such'[2asing Commissions are then due and payable or have been properly
paid, and such addit'sial documents, certificates and affidavits as Lender may reasonably
request,

(iv)  Notwithstanding any provision of this Section 1.7 to the contrary,
TILC Funds disbursed with respect to any Approved Lease (i} for Tenant Improvements
shall be an amount not to exceed; xnder any circumstances, the reasonable costs and
expenses (inclusive of applicable change rders) actually incurred by-Borrower therefor,
and (ii) for Leasing Commissions sheall he- an amount not to exceed, under any
circumstances, the ‘commission actually incurred by Borrower therefor which is
reasonable and customary for a licensed real esiatc broker in-the market area in which the
Property is located.-

(¢} . General Requirements. Borrower shall consiruct and complete all Tenant
Improvements within the time periods and as required by, and in accordance with, the Approved
Leases. Borrower or tenant shall pay. for and obtain or cause to b¢ paid for and obtained all
permits, licenses and approvals required by all applicable laws wita regard to the Tenant
Improvements, whether necessary for commencement, completion, use or otheiwise. Borrower
shall perform or cause to be performed all work in connection with the Tenant Iirrovements in
a good and workmanlike manner, in compliance with all applicable laws (includrag, without
limitation, any and all applicable life safety laws, Environmental Laws, as hereinaiter defined,
and laws for the handicapped and/or disabled) and, with respect only to those leases requiring
Lender approval, with the plans and specifications approved (in writing) by Lender covering the
same, which performance by Borrower shall be without regard to the sufficiency of the TILC
Funds. Borrower covenants and agrees that Tenant Improvements shall be constructed, installed
or completed, as applicable, free and clear of any and all liens (including mechanic’s,
materialman's or other liens), claims and encumbrances whatsoever subject, however, to ‘the
provisions of Section 1.10 hereof : - :
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1.8 Security Interest in Reserves.

(a)  As additional security for the payment and performance by Borrower of
all duties, responsibilities and obligations under the Note and the other Loan Documents,
Borrower hereby unconditionally and irrevocably assigns, conveys, pledges, mortgages,
transfers, delivers, deposits, sets over and confirms unto Lender, and hereby grants to Lender a
security interest in all sums on deposit or due under this Mortgage and the other Loan
Documents including, without limitation, (i) the Impound Account, the TILC Reserve, the
Replacement Reserve, the Environmental Reserve, the Repair Reserve, the Existing Tenant TI
Reserve and any other reserve, if any, set forth on Exhibit C attached hereto and made a part
hereof (collectively, the "Reserves"), (ii) the accounts into which the Reserves have been
deposited, (il all insurance on said accounts, (iv) all accounts, contract rights and general
intangibles or ciner rights and interests pertaining thereto, (v) all sums now or hereafter therein
or represented ‘thereby, (vi)all replacements, substitutions or proceeds thereof, (vii)all
instruments and docurients now or hereafter evidencing the Reserves or such accounts, (viii) all
powers, options, rights, privileges and immunities pertaining to the Reserves (including the right
to make withdrawals ther~from), and (ix) all proceeds of the foregoing, Borrower hereby
authorizes and consents to the account into which the Reserves have been deposited being held
in Lender's name or the namc of any entity servicing the Note for Lender and hereby
acknowledges and agrees that Lender, or at Lender's election, such servicing agent, shall have
exclusive control over said account. Norice of the assignment and security interest granted to
Lender herein may be delivered by Lendsi at any time to the financial institution wherein the
Reserves have been established, and Lender, or such servicing entity, shall have possession of all
passbooks or other evidences of such accounts. Rorrower hereby holds Lender harmless with
respect to all risk of loss regarding amounts on depesic in the Reserves, except to the extent that
any such loss is caused by the gross negligence or ini¢riional misconduct of Lender. Borrower
hereby knowingly, voluntarily and intentionally stipulats.’ acknowledges and agrees that the
advancement of the funds from the Reserves as set forth licrein iz at Borrower's direction and is
not the exercise by Lender of any right of set-off or other reniedy upon a default. If a default
shall occur hereunder or under any other of the Loan Documents wixch is not cured within any
applicable grace or cure period, then Lender may, without notice or deraand on Borrower, at its
option: (A) withdraw any or all of the funds (including, without limitation, interest) then
remaining in the Reserves and apply the same, after deducting all costs aud expenses of
safekeeping, collection and delivery (including, but not limited to, attorneys'“f43s, costs and
expenses) to the indebtedness evidenced by the Note or any other obligations of Boriower under
the other Loan Documents in such manner as Lender shall deem appropriate in-its sole
discretion, and the excess, if any, shall be paid to Borrower, (B) exercise any and all rights and
remedies of a secured party under any appheable Uniform Commercial Code, or (C) exercise any
other remedies available at law or in equity. No such use or application of the funds contained i i
the Reserves shall be deemed to cure any defauIt hereunder or under the other Loan Documents

‘ (b) - The Reserves are solely for the protection of Lender and entail no
responsibility on Lender's part beyond the payment of the respective costs and expenses ir
accordance with the terms thereof and beyond the allowing of due credit for the sums actually
received. Upon assignment of this Moitgage by Lender, any funds in the Reserves shall be
turned over to the assignee -and any responsibility of Lender, as assignor, with respect thereto
shall terminate. The Reserves shall not, unles$ otherwise explicitly required by applicable law,
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be or be deemed to be escrow or trust funds, but, at Lender's ijtlon ﬁé%‘—tenders discretion,

may either be held in a separate account or be commingled by Lender with the general funds of
Lender (but accounted for in such a way that the Reserves shall be consistently susceptible to
segregation from such other funds). Upon full payment of the indebtedness secured hereby in
accordance with its terms (or if earlier, the completion of the applicable conditions to release of
each Reserve to Lender's satisfaction) or at such earlier time as Lender may elect, the balance in
the Reserves then in Lender's possession shall be paid over to Borrower and no other party shall
have any right or claim thereto. '

(c)  Any amounts received by Lender from Borrower shall be invested by
Lender (or its servicer) as an Approved Investment (hereinafter defined), and Lender shall not be
obligated to jay, or credit, any interest earned thereon to Borrower except as may be otherwise
specifically provided in this Mortgage. As used herein, the term "Approved Investment" shall
mean any one or moeze of the following obligations or securities acquired at a purchase price of
not greater than par,-irciuding those issued by any servicer, the trustee under any securitization
or any of their respective sffiliates, having maturities of not more than ninety (90) days and
meeting one of the standaid: set forth below: _

(1) obligations of, or obligations fully guaranteed as to payment of
principal and interest by, the United States or any agency or instrumentality thereof
provided such obligations are backed by the full faith and credit of the United States of
" America including, without limitetion, obligations of: the U.S. Treasury (all direct or
fully guaranteed obligations), the 'Farmers Home Administration (certificates of
beneficial ownership), the General Services Administration (participation certificates);
the U.S. Maritime Administration (guarantecd Title XI financing), the Small Business
Administration (guaranteed participation cenificates and guaranteed pool certificates),
the U.S. Department of Housing and Urban Deveicptent (local authority bonds) and the
Washington Metropolitan Area Transit Authority(-zuaranteed transit bonds); provided,
however, that the Investments described in this clause must (A) have a predetermined
fixed dollar of principal due at maturity that cannot vary or Change, (B) if rated by S&P,
must not have an "r" highlighter affixed to their rating, (C) i sich investments have a
variable rate of interest, such interest rate must be tied to a single inicrest rate index plus
a fixed spread (if any) and must move proportionately with that index, and (D) such
investments must not bc subject to 11qu1dat10n pnor to their matunty,

(i)  Federal Housing Administration debentures;

(i)  obhgations of the following United States government sponsored
agencies: Federal Home Loan Mortgage Corp. (debt obligations), the Farm Credit
System (consolidated systemwide bonds and notes), the Federal Home Loan Banks
(consolidated debt: obligations), the :Federal - National. Mortgage " Association (debt
obligations), the Student Loan Marketing Association (debt obligations), the Financing
Corp. (debt obligations), and the Resolution Funding Cotp. (debt obligations); provided,
however, that the investments described in: this clause must (A) have a predetermined
fixed dollar of principal due at maturity that cannot vary or change, (B) if rated by S&P;
must not have an "r" highlighter affixed to their rating, (C) if such investments have a
variable rate of interest, such interest rate must be tied to a single interest rate index plus

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT Page 19
3011-102 VEIk Grove Industrial {1 (Slough Porcfoho) '



UNOFFICIAL CQRY,,.

a fixed spread (if any) and must move proportionately with that index, and (D) such
investments must not be subject to liquidation prior to their maturity;

(iv) federal funds, unsecured certificates of- deposit, time deposits,
bankers' acceptances and repurchase agreements with maturities of not more than 365
days of any bank, the short term obligations of which at all times are rated in the highest
short term rating category by each Rating Agency (or, if not rated by all Rating Agencies,
rated by at least one Rating Agency and otherwise acceptable to.each other Rating
Agency, as confirmed in writing that such investment would not, in and of itself, result in
a downgrade, qualification or withdrawal of this initial, or, if higher, then current ratings
assigned to the certificates) in the highest short term rating category; provided, however,
that the investments described in this clause must (A) have a predetérmined fixed dollar
of principal due at maturity that cannot vary or change, (B) if rated by S&P, must not
have an " highlighter affixed to their rating, (C) if such investments have a variable rate
of interest, sucltinterest rate must be tied to a single interest rate index plus a fixed spread
(if any)} and mus¢ r=ove proportionately with that index, and (D) such investments must
not be subject to ligiridation prior to their maturity;

(v}  tully Federal Deposit [nsurance Corporation-insured demand and
time deposits in, or certificates of deposit of, or bankers' acceptance issued by, any bank
or trust company, savings and 10a: association or.savings bank, the short term obligations
of which at all times are rated in the highest short term rating category by each Rating
Agency (or, if not rated by alt Rating Agencies, rated by at least one Rating Agency and
otherwise acceptable to each other Rating Agency, -as confirmed in writing that such
investment would not, in and of itself, resuitin. a downgrade, qualification or withdrawal
of the initial or, if higher, then current ratings-assigned to the certificates) in the highest
short term rating category; provided, however, tliat the investments described in this
clause must (A) have a predetermined fixed dollar ¢i principal due at maturity that cannot
vary or change, (B)if rated by S&P, must not have a "t highlighter affixed to their
rating, (C) if such investments have a variable rate of inter<it such interest rate must be
tied to a single interest rate index plus a fixed spread (i*” any) and must move
proportionately with that index, and (D)such investments inusi not be subject to
liquidation pricr to thelr maturity; :

1\v1) - debt obligations w1th maturities of not more than 565 days and at
all times rated by each Rating Agency (or, if not rated by all Rating Agencies, rated by at
least one Rating Agency and otherwise :acceptable to each other Rating Ageacy, as
confirmed in writing that such investments would not, in and of itself, result in a
downgrade, qualification or withdrawal of the initial; or, if higher, then current ratings
assigned to the certificates) in its highest long-term unsecured debt rating category,
provided, however, that the investments described in this claise must (A)have a
predetermined fixed dollar of principal due-at maturity that cannot vary or change, (B) if
rated by S&P, must not have an "r* highlighter affixed to their rating, (c)if such
investments have a variable rate of interest, such interest rate must be tied to a singl¢
interest rate index plus a fixed spread (if any) and must move proportionately with that
index, and (D} such investments must not be subject to liquidation ptior to their maturity;

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT Page 20
3011-1021/Elk Grove Industrial I1 (Slough Portfolio)



UNOFFICI Al GOPY

(vil) commercial paper (including both non-interest-bearing discount
obligations and interest-bearing obligations payable on demand or on a specified date not
more than one year after the date of issuance thereof) with maturities of not more than
365 days and that at all times is rated by each Rating Agency (or, if not rated by all
Rating Agencies, rated by at least one Rating Agency and otherwise acceptable to each
other Rating Agency, as confirmed in writing that such investment would not, in and of
itself, result in a downgrade, qualification or withdrawal of the initial, or, if higher, then
current ratings assigned to the certificates) in its highest short-term unsecured debt rating;
provided, however, that the investments described in this clause must (A)have a
predetermined fixed dollar of principal due at maturity that cannot vary or change, (B) if
rated by S&P, must not have an "r" highlighter affixed to their rating, (C)if such
investments have a variable rate of interest, such interest rate must be tied to a singlé
interest <are index plus a fixed spread (if any)'and must move proportionate with that
index, and 412} such investments must not be subject to liquidation prior to their maturity;

{viily- units of taxable money market funds or mutual funds, which funds
are regulated investrsat companies, seek to maintain a constant net asset value per share
and invest solely in obligations backed by the full faith and credit of the United States,
which funds have the highest rating from each Rating Agency for money market funds or
mutual funds (or, if not so rated by all Rating Agencies, rated by at least one Rating
Agency and otherwise acceptable to each other Rating Agency, as confirmed in writing
that such investment would not, in-ard of itself; result in a downgrade, qualification or
withdrawal of the 1mt1a1 or, if highez, t then current ratings assigned to the certlﬁcates)
and

(ix) any other security, obligaiion or investment which has been
approved as a Permitted Investment in writing by {2} Lender and (b) each Rating Agency,
as evidenced by a written confirmation that the desigation of such security, obligation or
investment as a Permitted Investment will not, in and of itself, result in a downgrade,
qualification or withdrawal of the initial, or,if hlgher then‘cdrrent ratings assigned to the
certificates by such. Ratmg Agency, :

provided, however, that such mstrumer;t continues to qualify as a "cash flow investment”
pursuant to Code Scction 86DG(a)(6) earning.a passive return in the nature of interest and no
obligation or security shall be a Permitted Investment if (A) such obligation or secarici evidences
a right to receive only interest payments or (B)the right to receive principal ¢nd interest
payments on such obligation or security are derived from any underlying investincat that
provides a yield to maturity in excess of 120% of the yleld to maturity at par-of such underlying
investment.

1.9 Casualty and Condemnation. Borrower shall give Lender prompt written notice
of the occurrence of any casualty affecting, or the institution of any proceedings for eminent
domain or for the condemnation of| the Property or any portion thereof (collectively, an "Insured
Event"). All insurance proceeds on the Property, and all causes of action, claims, compensation,
awards and recoveries for any damage, condemnation or taking of all or any part of the Property
or for any damage or injury to-it for any loss or diminution in value of the Property, are hereby
assigned to and shall be paid to Lender. Lender‘may participate in any suits or proceedings
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relating to any such proceeds, causes of action, claims, compensation, awards or recoveries, and
Lender is hereby authorized, in its own name or in Borrower's name, to adjust any loss covered
by insurance or any condemnation claim or cause of action, and to settle or compromise any
claim or cause of action in connection therewith, and Borrower shall from time to time deliver to
Lender any instruments required to permit such participation; provided, however, that Lender
shall not have the right to participate in the adjustment of any loss which is not in excess of the
lesser of (i) ten percent (10%) of the then outstanding principal balance of the Note, and
(i1) $500,000.00. Provided no default is then continuing hereunder or under any of the other
Loan Documents and no event has occurred which, with the giving of notice or the passage of
time or both, would constitute a default hereunder or under any of the other Loan Documents,
Lender shall apply any sums received by it under this Section first to the payment of all of its
costs and expenses (including, but not limited to, reasonable legal fees and dlsbursements)
incurred in obtaring those sums, and then, as follows

(a) i the event that Lender recei’ves insurance proceeds or condemnation
awards upon the occurzenve of an Insured Event in an amount not in excess of the lesser of
(i) ten percent (10%) of the tiien outstanding principal balance of the Note, and (ii) $500,000.00,
(collectively, the "Threshold Ampuat"), Borrower shall repair or restore the Property, and Lender
shall, to the extent such insurance proceeds or condemnation awards are available for such
purpose, disburse to Borrower the amount paid or incurred by Borrower as a result of any such
Insured Event for costs and expenses incurred by Borrower to repair or restore the Property
(colléctively, the "Casualty Repairs”) in aceordance with, and satisfaction of, the same terms and
conditions for disbursement to be used relative-to the Replacement Reserve as described on
Exhibit C to this Mortgage but as applied-to disenrsements for Casualty Repairs.

(b}  In the event any proceeds or awards from an Insured Event exceed the
Threshold Amount but less than fifty (50%) of the Imprm «eraents located on the Land have been
taken or destroyed, then if’ :

(1) the Property can, in Lender's reasordble judgment, with diligent
restoration or repair, be returned to a condition at least equal *o e condition thereof that
existed prior to the casualty or partial taking causing the loss or damage by the earlier to
occur of-the following dates: : (i) twelve (12) months after the recsint of insurance
proceeds or condemnation awards by either Borrower or Lender, and {ii¥ iz (6) months
prior to the Maturity Date (as defined in the Note) and -

(2) . all necessary govemmental approvals-can be obtained to'aliow the
rebuilding and reoccupancy of the Property as described in Section 1.9(b)(1) above, and .

{3) \ there are sufficient sums available (through insurance proceeds or
condemnation awards and contributions by Borrower, the full amount of which shall at
Lender's option have been deposited with Lender) for such restoration or repair
(including, without. limitation, for any reasonable costs and expenses of Lender to be
incurred in administering said restoration or repatr) and for payment of principal and
interest to become due and payable under the Note during such restoration or repair, and
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(4)  theeconomic feasibility of the Improvements after such restoration
or repair will be such that income from their operation is reasonably anticipated to be
sufficient to pay operating expenses of the Property and debt service on the indebtedness
secured hereby in full with the same coverage ratio conS1dered by Lender 1r1 its
determination to make the Loan, and

(5)  Borrower shall have delivered to Lender, at Borrower's sole cost
and expense, an appraisal report from an appraiser, in form and substance satisfactory to
Lender appraising the value of the Property as proposed to be restored or repaired to be
not less than the appraised value of the Property cons1dered by Lender in its
determination to make the Loan,

then, Lender shall, solely for the purposes of such restoration or repair, advance so much of the
remainder of such sims as may be required to facilitate such restoration or repair, and any funds
deposited by Borrower-therefor, to Borrower in the manner and upon such terms and conditions
as would be required by a rrudent interim construction lender, including, but not limited to, the
prior approval by Lender’ of nlans and specifications, contractors and the form of construction
contracts and the furnishing to Lender of permits, bonds, lien waivers, invoices, receipts and
affidavits from contractors and subcontractors, in form and substance reasonably satisfactory to
Lender. Any remaining proceeds thal. be applied by Lender for payment of the indebtedness
secured hereby in whatever order Lender directs, or released to Borrower, in its absolute
discretion. Borrower shall, in good faiti: undertake reasonable efforts to cause the conditions
described in this Section 1.9(b) to be fully satisfied (e.g., Borower shall timely make
applications for necessary governmental perm.its, shall ‘'order an appropriate appraisal report,
etc.). If such conditions are satisfied, Borrower sh2il be obligated to undertake restoration and
repair of the damaged improvements subject to the termisef this Section 1.9,

Any disbursement pursuanit to this clause (b} of sums by Lender shall, subject to
Borrower's satisfaction of the provisions hereof, be in a manner to promptly facilitate the
restoration or repair of the Property. In the event Borrower fails to sazet the requirements of this
clause (b), then Lender may elect, in its absolute discretion and withovt rogard to the adequacy of
Lender's security, to accelerate the Maturity Date and declare any and all of the indebtedness
secured hereby to be immediately due and payable and apply the remainde: of such sums to the
payment of the secured indebtedness in whatever order Lender directs in its sole niscretion, w1th
any rcmamder being paid to Borrower

(¢ In all other cases, namely, in the event that fifty percent (50%) ¢t raore of
the Improvements located on the Land have been takén or destroyed Lender may elect, in
Lender's absolute discretion and without regard to the adequacy of Lender's securty, to
(i) accelerate the Maturity Date and declare any and ail indebtedness secured hereby to be
immediately. due and payable and apply the remainder of such sums received pursuant to this
Section to the payment of the secured indebtedness in whatever order -Lender directs in its
absolute discretion, with any remainder being paid to Borrower, or (ii) make insurance or
condemnation proceeds available to Borrower for repair or restoration if Borrower establishes to
the satisfaction of Lender, in its sole discretion, ‘that Borrower otherwise satisfies the
requirements of Section 1.9(b) above. Should Lender make the election described immediately
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above in item (11) of this Section 1.9(c), Borrower shall be obligated to undertake restorati_on an_d
repair of the damaged Improvements consistent with the provisions of this Section 1.9.

(d)  Any reduction in the indebtedness secured hereby resulting from Lender's
application of any sums received by it hereunder shall take effect only when Lender actually
receives such sums and elects to apply such sums to the indebtedness secured hereby and, in any
event, the unpaid portion of the indebtedness secured lereby shall remain in full force and effect
and Borrower shall not be excused in the payment thereof. Partial payments received by Lender,
as described in the preceding sentence, shall be applied against the Note consistent with the
prepayment provisions described therein for casualty or condemnation proceeds. If Borrower
undertakes to restore or repair the Property after the occurrence of a casualty or partial taking of
the Property-as provided above, Borrower shall promptly and diligently, at Borrower's sole cost
and expense aud regardless of whether the insurance proceeds or condemnation award, as
appropriate, shal! kesufficient for the purpose, restore, repair, replace and rebuild the Property as
nearly as possibl¢ w0 s value, condition and character immediately prior to such casualty or
partial taking in accordzncz with the foregoing provisions and Borrower shall pay to Lender all
costs and expenses of Lendcr incurred in administering said rebuilding, restoration or repair,
provided that Lender makes such proceeds or award available for such purpose. Borrower
agrees to execute and deliver from time to time such further instruments as may be reasonably
requested by Lender to confirm tle foregoing assighment to Lender of any award, damage,
insurance proceeds, payment or other' compensation. Borrower hereby irrevocably constitutes
and appoints Lender as the attorney-in-fact of Borrower (which power of attorney shall be
irrevocable so long as any indebtedness secured ticreby is outstanding, shall be deemed coupled
with an interest, shall survive the voluntary or 12 vo'"ntary dissolution of Borrower and shall not
be affected by any disability or incapacity suffered-yy” Borrower subsequent to the date hereof),
with full power of substitution, subject to the terms’e{ this Section, to settle for, collect and
receive any such awards, damages, insurance proceeds nayments or other compensation from
the partles or authorities making the same, to appear 1n a.ua presecute any proceedings therefor
and to give receipts and acquittance therefor.

1.10 Mechanics' Liens. Borrower shall pay ‘when due ail <laims and demands of
mechanics, materialmen, laborers and others for any work performed or materials delivered: for
the Land or the Improvements; provided, however, that, Borrower shall have the right to contest
in good faith any such claim or demand, so long as-it does so diligentiv, 6y appropriate
proceedings and without prejudice to Lender and provided that neither the Prope:ty nor any
interest therein would be in any material danger of sale, loss or forfeiture as a remliof such
proceeding or contest. In the event Borrower shall contest any such claim oi demand, Borrower
shall promptly notify Lender of such contest and thereafter shall, upon Lender's request,
promptly provide a bond, cash deposit or other security reasonably satisfactory to Lender fo
protect Lender's interest and security should the contest be unsuccessful. If Borrower shall fail
to discharge or provide security against any such claim or demand as aforesaid within thirty (30)
days after receipt of such claim or demand, Lender may do so and any and all expenses incurred
by Lender, together with interest thereon at the Default Interest Rate (as defined in the Note)
from the date incurred by Lender until actually paid by Borrower, shall be'immediately paid by
Borrower on demand and shall be secured by this Mortgage and by all of the other Loan
Documents securing all or any part of the 1ndebtedness ewdenced by the Note
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1.11  Assignment of Leases and Rents Borrower acknowledges and conﬁrms that, as
additional collateral security for the payment of the indebtedness secured hereby, and cumulative
of any and all rights and remedies herein provided, it has executed and delivered to Lender an
Assignment of Leases and Rents of even date herewith (the "Assignment"), intending such
Assignment to create a present, absolute assignment to Lender of all current or future leases of
all or any portion of the Property and Rents. Upon the occurrence of a default under this
Mortgage which has not been cured within-any applicable grace or cure period, Lender shall be
entitled to exercise any or all of the remedies provided in this Mortgage and in the Assignment,
including, without limitation, the appointment of a receiver. The Assignment shall continue in
full force and effect during any period of foreclosure or redemption with respect to the Property.

1.12 < Leases and Licenses.

(ay - . Borrower covenants and agrees that it shall not enter into any lease
affecting 5,000 square feet or more of the Property or having a term (including any renewal or
extension term) of moirs than 10 years without the prior written approval of Lender, which
approval shall not be unrcasenably withheld. The request for approval of each such proposed
new lease shall be made to Lezder in writing and shall state that, pursuant to the terms of this
Mortgage, failure to approve or disapnrove such proposed lease within ten (10) business days is
deemed approval and Borrower shill furnish to Lender (and any loan servicer specified from
time to time by Lender): (i) such bicgraphical and financial information about the proposed
tenant as Lender may reasonably requice 1y conjunction with its review,.(ii)a copy of the
proposed form of lease, and (iii) a summa‘y of the material terms of such proposed lease
(including, without limitation, rental terms and ‘he term of the proposed lease and any options):
It is acknowledged that Lender intends to include 2ipong its criteria for approval of any such
proposed ‘lease the following: (i) such lease shall be4vith a bona-fide arm's length tenant;
(i1} such lease shall not contain any rental or-other concessiors which are not-then customary and
reasonable for similar properties and leases in the market ai¢a of-the Land; (iii) such lease shall
provide that the tenant pays for its expenses; (iv) the rental shall bz at-least at the market rate
then prevailing for similar propertics and leases in the market areus of the Land; and (v) such
lease shall contain subordination and attornment provisions in form and content reasonably
acceptable to Lender. Failure of Lender to approve or disapprove auy such proposed lease
within ten (10) business days after receipt of such written request and aii thz-documents and
information required to be furnished to Lender with such request shall be desirad approval,
provided that the written request for approval spec1ﬁcally mentloned the sa:me

(b)  All other'leases shall be written on the standard form lease (without any
material changes) which Lender has approved arid shall be on arm’s length terms consistent with
the terms for similar leases in the market area of the Land, shall provide for free rent only if the
same is consistent with prevailing market conditions and shall provide for market rents then
prevailing in the market area of the Land. Such leases shall also provide for Security Deposits in
réasonable amounts. Borrower shall also submit to ‘Lender for Lender's approval, which
approval shall not be unreasonably withheld or delayed, prior to the execution thereof, any
proposed lease, license or' occupancy agreement of the Property or any portion thereof that
differs materially and adversely from the aforementioned form lease. Borrower shall not execute
any lease, license or occupancy agreement for all or a substantial portion of the Propeity, except
for an actual occupancy b'y the tenant, leSs'ée or licensee thereunder, and shall at all times
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promptly and faithfully perform, or cause to be performed, all of the covenants, conditions and
agreements contained in all leases, licenses and occupancy agreements with respect to the
Property, now or hereafter existing, on the part of the landlord, lessor or licensor thereunder to be
kept and performed. In addition to the requirements set forth in Section 1.18{c) of this
Mortgage, Borrower shall furnish to Lender, within ten (10) days after a request by Lender to do
s0, a current rent roll, certified by Borrower as being true and correct, containing the names of all
tenants, lessees and licensees with respect to the Property, the terms of their respective leases,
licenses or occupancy agreements, the spaces occupied and the rentals or fees payable thereunder
and the amount of each tenant's security deposit. Within ten (10) days after Lender's request
written request thereof, Borrower shall deliver to Lender a copy of each such lease, license and
occupancy agreement. Borrower shall not do or suffer to be done any act that might result in a
default by th< landlord, lessor or licensor under any such lease, license or occupancy agreement
or allow the teiant, lessee or licensee thereunder to withhold payment or rent and, except as
otherwise expressiy permitted by the terms of Section'1.13 hereof, shall not further assign any
such lease, license or acoupancy agreement or any such rents. Borrower, at no cost or expense to
Lender, shall enforce, siiore of termination, the performance and observance of each and every
material condition and coveiant of each of the parties under such leases in a manner that is
consistent with sound and custdrary leasing and management practices for similar properties in
the community in which the Property-is located. Borrower shall not, without the prior written
consent of Lender, modify any of the leases in any material respect, terminate or accept the
surrender of any leascs, waive or releaseany other party from the performance or observance of
any material obligation or condition under such leases except, with respect only to leases
affecting less than 5,000 square feet and havinga term of ten (10) years or less, in the normal
course of business in a manner which is consistsnt with sound and customary leasing and
management practices for similar properties in the coinmunity in which the Property is located.
Borrower shall not permit the prepayment of any rents v ader any of the Ieases for more than one
(1) month prior to the (lue date thereof. '

1.13  Alienation and Further Encumbrances.

(a)  Borrower acknowledges that Lender has relicd anon the principals of
Borrowér and their experience in owning and operating properties sinlile to the Property in
connection with the closing of the Loan. Accordingly, except as spesifically allowed
hereinbelow in this Section and notwithstanding. anything ‘to the contrary’ <ontained in
Section 4.5 hereof, in the event that the Property or any part thereof or interest th<rein shail be
sold {(including any installment sales agreement), conveyed, disposed of, alicnated, hyporhecated,
leased (except to tenants of space in the Improvements- in accordance with the provisions of
Section 1.12 hereof), assigned, pledged, mortgaged, further encumbered or otherwise transferred
or Borrower shall be divested of its title to the Property or any interest therein, in any manner or
way, whether voluntarily or involuntarily, without the prior written consent of Lender being first
obtained, which consent may be withheld in Lender's sole discretion, then the same shall
constitute a default hereunder and Lender shall have the right, at its option, to declare any or all
of the indebtedness secured hereby, irrespective of the Maturity Date, inimediately due and
payable and to otherwise exercise any of its other rights and remedies contained in-Article I11
hereof. If such acceleration is during any period when a prepayment fee is payable pursuant to
the provisions set forth in the Note, then, in addition to all of the foregoing, such prepayment fee
shall also then be immediately due and payable to the same end as though Borrower weére
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prepaying the entire indebtedness secured hereby on the date of such acceleration. For the
purposes of this Section, the sale, conveyance, transfer, disposition, alienation, hypothecation,
pledge or encumbering (whether voluntarily or involuntarily) of all or any portion of the
ownership interest in (or, directly or indirectly through constituent parties, any of the ultimate
beneficial ownership interest in) Borrower shall be deemed to be a transfer of an interest in the
Property. Notwithstanding the foregoing, however, transfers or assignments of ownership
interests in Borrower {or its constituent parties) may be undertaken without the consent of
Lender in the following circumstances: :

(1) In the case of a Borrower which is a limited partnership, up to
49% of the limited partnership interests in Borrower shall be freely transferable so long
as those persons responsible for the management and control of Borrower and the
Property 1., the current owners and directors of Draper and Kramer Incorporated)
remain unc'u' ged following such transfer.

(2).7 . In the case of a Borrower which constitutes a limited lLability
company, up to 49% of the non-managing membership interests in Borrower shall be
freely transferable (or upw 85% so long as such transfer is to an entity wholly owned or
controlled by the owners, a5 of the date hereof, of Draper and Kramer, Incorporated). Up
to 49% of any manager's inteest or managing membership interest in such a Mortgagor
may be transferred without the consent of Mortgagee -In either case (and as a condition
to such transfer), those persons respongiole’ for the management and control of Borrower
and the Property (i.e., the current owrers and directors of Draper and Kramer
[ncorporated) shall remain unchanged following such transfer.

- {(3) In the case of a Borrower'vhich constitutes a corporation, up to
49% of the aggregate of the issued and outstandizg capital stock of Borrower may be
sold or assigned, taking into account (i) any pricr sales or assignments, and {ii) the
effective change in ownership resulting from any issuanc: ot rew shares of capital stock
in Borrower or its constituent- party so long -as those pzrsons responsible for the
management and control of Borrower and the Property (i.e.,/tb< current owners and
directors of Draper and Kramer-Incorporated) remain unchanged follewing such transfer:
No assignment of stock, issuance of new shares or similar transaciion in.the case of a
corporate Borrower shall cause those persons responsible for the managemet.and control
of Borrower and the Property (i.e., the current owners and dlrectors cr u*dper and
Kramer Incorporated) to change following’ such transfer.

(4)  Gifts for estate planning purposes of any individual's interests in
Borrower or in any of Borrower's general partners, members or joint venturers to the
spouse or any lineal descendant of such individual, or to a trust for the benefit of any on¢
or more of such individual, spouse or lin¢al descendant, shall not be a defauit under this
Mortgage so long as Borrower is reconstituted, if required, following such gift and so
long as those persons responsible for the management of the Property and Borrower (i.e.,
the current owners and directors of Draper and Kramer Incorporated) remain unchanged
following such gift or any replacement managemeént is approved by Lender.
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(5) . Involuntary assignments or transfers caused by the death,
incompetence or dissolution of Borrower, one of its constituent parties or the owner of
one of its constituent parties are permitted if: (i) Borrower is reconstituted, if required,
following such death, incompetence or dissolution, and (i1) those persons responsible for
the management and control of Borrower and the Property (i.e., the current owners and
directors of Draper and Kramer Incorporated) remain unchanged as a result of such death,
incompetence or dissolution or any replacement management is approved by Lender.

In all cases where assignment of ownership interests is allowed pursuant to this Section 1.13(a),
the proportionate ownership which is proposed to be transferred shall be calculated so as to take
into account prior transfers or assignments. Furthermore, the sale, conveyance, transfer,
disposition alienation, hypothecation, pledge or encumbering (whether voluntarily or
involuntarily).of all or any portion of the ownership interest in (or, directly or indirectly through
constituent pariies;-any of the ultimate beneficial ownership interest in) any guarantor of
Borrower's 0b11ga1,u.‘ hereunder or under any of the other Loan Documents shall constitute a
default hereunder and-Leuder shall have the right to exercise its various remedies described
hereinabove; provided, hozcver, ownership interests in any such guarantor may be transferred in
a manner consistent with the ajlowable transfers of ownership interests in Borrower described
hereinabove.

(b)  Notwithstanding the foregoing provisions of this Section, Lender shall
consent to a sale, conveyance or transfes o <he Property in its entirety (hereinafter, a "Sale™) to
any person or entity provided that each of thz follawing terms and conditions are satisfied:

(1) No default is then corinuing hereunder or under any of the other
Loan Documents; _ . :

(2) Borrower gives Lender writien notice of the terms of such
prospective Sale not less than thirty (30) days befor: thz date on which such Sale is
scheduled to close and, concurrently therewith, gives Lesder all reasonable information
concerning the proposed transferee of the Property (heremarte:, a "Buyer") as Lender
would require in evaluating an initial extension of credit t0'a horrower and pays to
Lender a non-refundable application fee in the amount of $5,000.00 (the "Application
Fee"), which Application Fee shall be applied against the costs and expenses detailed in
subparagraph (14) below. Lender shall have the right, in its reasonabie discretion, to
approve or disapprove the proposed Buyer which approval or disapproval shall not be
unreasonably conditioned or delayed. Furthermore, if Borrower or the propcsed Buyer
provides evidence that the proposed Buyer has financial strength and creditworthiness
equivalent to or greater than Borrower, Lender agrees that it will not unreasonably
withhold its approval of the proposed Buyer. In determining whether to give or withhold
its approval of the proposed Buyer, Lender shall consider, among other things, the
Buyer's experience and track record in -owning and operating facilities similar to the
Property, the Buyer's entity structure, the Buyer's financial strength, the Buyer's general
business standing and the Buyet's relationships and expenenoe with oontractors, vendors,
tenants, lenders and other business entities; ~ : :
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(3)  Borrower or Buyer pays Lender, concurrently with the closing of
such Sale, a non-refundable assumption fee (the "Assumption Fee") in an amount equal
to one percent (1%) of the then outstanding principal balance of the Note;

(4)  The Buyer assumes and agrees to pay the indebtedness secured
hereby subject to the provisions of Section 4.23 hereof and to perform the covenants of
Borrower under the Loan Documents, and, prior to or concurrently with the closing of
such Sale, the Buyer executes, without any cost or expense to Lender, such documents
and agreements as Lender shall rcasonably require to evidence and effectuate said
assumption and delivers such legal opinions as Lender may require;

(5)  Borrower and the Buyer hereby authorize Lender to prepare, file of
record sr otherwise effectuate new financing statements or financing statement
amendments 2which describe all or any portion of the assets of Borrower and the Buyer as
collateral thcirander and further, Borrower and the Buyer will ‘execute any other
additional docurer’s reasonably requested by Lender, all without cost to Lender.
Borrower and the Buyer specifically authorize Lender to cause such financing statements
to be filed without any signature of a representative of the Borrower or Buyer appearing
thereon, where such filings are nermitted by applicable law;

(6)  Borrower d:livers to Lender, without any cost or expense to
Lender, such endorsements to ‘Lzpder's Title Insurance Policy, hazard insurance
endorsements or certificates and other similar materials as Lender may deem necessary at
the time of the Sale, all in form and sub:tance satisfactory to Lender, including, without
limitation, an endorsement or endorsements *o Lender's Title Insurance Policy insuring
the lien of this Mortgage, extending the eflecive date of such policy to the date of
execution and delivery (or, if later, of recording) ¢fibe assumption agreement referenced
above in Subsection (4) of this Section 1.13(b), witii no_additional exceptions added to
such policy, and insuring that fee simple title to the Prop=rty is vested in the Buyer;

(7)  Borrower executes and delivers to Lende(, without any cost or
expense to Lender, a release of Lender, its officers, directors, emplovees and agents, from
all claims and liability relating to the transactions evidenced by ike L.oan Documents,
through and-including the date of the closing of the Sale, which agreem:ot shall be in
form and substance: satlsfactory to Lender and shall be binding upon the Buva;

(8) - Subject to the provisions of Section 4.23 hereof such Sale is not
construed so as to relieve Borrower of any personal liability under the Note or any of the
other Loan Documents for any acts or events occurring or obligations arising prior to or
simultaneously with the closing of such Sale, and Borrower executes, without any cost or
expense to Lender, such documents and agreements as Lender shall reasonably reqmre to
evidence and ef’ Fectuate the ratlﬁcatlon of sald personal hablhty, -

(9).-. Such Sale is not construed $0 as to -reheve any current guarantor or
indemnitor of its obligations under any- guaranty -or indemnity agreement executed in
connection with the Loan and each such current guarantor and indemnitor executes;
without any cost or:expense to Lender, such documents and agreements as Lender shall
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reasonably require to evidence and effectuate the ratification of each such guaranty and
indemnity agreement, provided that if a party associated with the Buyer approved by
Lender in its sole discretion assumes the obligations of the current .guarantor or
indemnitor under its guaranty or indemnity agreement and such party associated with the
Buyer executes, without any cost or expense to Lender, a new guaranty or indemnity
agreement in form and substance satisfactory to Lender, then Lender shall release the
current guarantor or indemnitor from all obligations arising under its guaranty or
indemnity agreement after the closing of such Sale; ' '

{10)  The Buyer shall furnish, if the Buyer is a corporation, partnership,
or other entity, all documents evidencing the Buyer's capacity and good standing, and the
qualification of the signers to execute the assumption of the indebtedness secured hereby,

“which documents shall include, but not in any way be limited to, certified copies of alt
documemis-reiating to the organization and formation of the Buyer and of the entities, if
any, which ard partners or members of the Buyer. The Buyer and such constituent
partners, membe:s o shareholders of Buyer (as the case may be), as Lender may require,
shall be single-pursose, single-asset "bankruptcy remote" entities, whose formation
documents shall be appiroved by counsel to Lender. An individual recommended by the
Buyer and approved by ‘Lender shall serve as an Independent Director (as defined in
Section 1.32(t) of this Mortgage) of the Buyer (if the Buyer is a corporation or a limited
liability company) or the Buyer's sarporate or limited liability company general partner
(if the Buyer is a partnership) or 7o independent member or, in Lender's discretion,
manager, of Buyer (if the Buyer is a linrited liability company). Unanimous consent of
the board of directors (including the Inuenendent Director) shall be required for, among
other things, any merger, consolidation, aissolution, -bankruptcy or’ insolvency of any
such constituent partner, member or shareholder 0° the Buyer (as the case may be) or of
the Buyer :

(11)  The Buyer, if required by Lender, shall furnish an opinion of
counsel satisfactory to Lender and its counsel (i) that the Tsuyer's formation documents
provide for the matters described in Section 1.13(b)(10) hereos, fi1) that the assumption of
the indebtedness evidenced hereby has béen duly authorized, executed and delivered, and
that the Loan Documents are valid; binding and enforceable agaiust, the Buyer in
accordance with their terms, (iii) that the Buyer and any entity which s« controlling
stockholder, member or general partner of Buyer, have been duly organizéd; and are in
existence and in good standing, (iv) that the assets of the Buyer will not be consalidated
with the assets of any other entity (including the Buyer's general partner or 1aanaging
member, if any) having an interest in, or affiliation with, the Buyer, in the event of
bankruptcy or insolvency -of any such entity or such general partner or managing
member, and (v) with respect to-such other matters, as Lender may reasonably request;

(12) - If the Buyer is a single-member limited liability company, Buyer
must be formed in:the state of Delaware, and the Buyer's operating agreement must
provide for the continued existence of the Buyer in the €vent of the bankruptcy, death, or
dissolution, liquidation, termination or adjudication of incompetency of the sole member:
The Buyer, if required by Lender, shall also furnish an opinion of counsel satisfactory to
Lender and its counsel that if the Buyer is a single-member limited liability company,
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(1) the Buyer is a separate legal entity formed in the state of Delaware; (ii) the separate
existence of the Buyer shall continue until the cancellation of the certificate of
organization,; (iii) the Buyer's operating agreement provides for the continued existence
of the Buyer in the event of the bankruptcy, death, or dissolution, hqu1dat1on termination
or adjudication of incompetency of the sole member, and that such provisions would be
enforceable notwithstanding the bankruptcy, death, dissolution, liquidation, termination
or adjudication of incompetency of the sole member; (iv) any judgment creditor of the
sole member may not satisfy its claims against the sole member by asserting a claim
against the Property or any other assets of the Buyer; and (v) a federal bankruptcy court
would hold that the laws of the state of organization of the Buyer, and not federal law,
govern the determination of what persons or entities have authority. to file a voluntary
bankrunt:y petition-on behalf of the Buyer; (vi) in order for any person or entity to file a
voluntary hankruptcy petition on behalf of the Buyer, the prior unanimous approval or
written conszint of the member and the board of directors, including the Independent
Director, of tiie SPC Entity (each as defined in Section 1.32(t)) is required; and (vii) such
requirements anc a'i other provisions of the Buyer's operating agreement are the valid,
binding and enforcesbie agreements of the sole member; and

(13) If required under the operative documents with respect to a
Secondary Market Transaction (as hereinafter defined), Lender shall have received
evidence in writing from the Rating Agency (as hereinafter defined) to the effect that the
proposed transfer will not result in o rz-qualification, reduction, downgrade or withdrawal
of any rating initially assigned or to be assigned in a Secondary Market Transaction or, if
no such rating has been issued, in Lender's good- faith judgment, such transfer shall not
have an adverse effect on the level of rating ebtainable in connection with the Loan;

(14) - Borrower shall reimburse © ¢nder for all of Lender's reasonable
out-of-pocket costs and expenses (including, without limitation, reasonable attorneys'
fees and disbursements and Rating Agency fees and expenses) incurred or anticipated to
be incurred by Lender in connection with a Sale including without limitation, Lender's
determination of whether Borrower has satisfied- all of the conditions and reqmrements
set forth in this Section 1. 13(b), : : : "

: (‘15) Borrower s obhgatlons under the contract of sale our.m'«mt to Wthh
such Sale, conveyance or transfer is proposed to.occur shall expressly be sahject to the
satisfaction of the terms and conditions of this Section 1.13(b); and

(16)  Such Sale is effectuated and consummated jointly and severally by
all entities defined as Borrower hereunder and Buyer purchases the entlre interest of a11
such entities in and to the Property pursuant to the- Salo o

1.14 Payment of '-Utilities, Assessments, Chames. Etc. Borrower. shall pay prior to
delinquency all utility charges which are incurred by Borrower or which may become a charge or
lien against any portion of the Property for gas, electricity, water and sewer services fumished to
the Land and/or the Improvements and all other assessments or charges of a similar nature, or
assessments payable pursuant to any restrictive covenants, whether public or private, affecting

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCTNG STATEMENT Pagc 31
3011-102 I/Elk Grove Industriat I (Slough Ponfoho} o 7



UNOFFICIAL CORY, .

the Land and/or the Improvements or any portion thereof, whether or nof such assessments or
charges are or may become liens thereon.

1.15 Access Privileges and Inspections. Lender and the agents, representatives and
employees of Lender shall, subject to the rights of tenants, have full and free access to the Land
and the Improvements and any other location where books and records concerning the Property
are kept at all reasonable times for the purposes of inspecting the Property and of examining,
copying and making extracts from the-books and.records of Borrower relating to the Property.
Lender shall strive to provide Borrower one (1) business day's prior written notice prior to
Lender so accessing the Land or Improvements pursuant to the preceding sentence except in
circumstances of perceived emergency by Lender or circumstances where: Lender reasonably
determines *aat its interests may be jeopardized absent such immediate access being obtained.
Borrower shalliend assistance to all such agents representatlves and employees of Lender.

1.16  Waate: ‘\lteratwn of the Property. Borrower shall not comm1t suffer or permit
any waste on the Properiy nor take any actions that might invalidate any insurance carried on the
Property. Borrower shail maintain the Property in good condition and repair. No part of the
Improvements may be removed, demolished or materially altered, without the prior written
consent of Lender, which conse:it shall not be unreasonably withheld or delayed. Without the
prior written consent of Lendcr, Borrower shall not commence construction of any
improvements on the Land other than improvements required for the maintenance or repa1r of the
Property or undertaken pursuant to an Approved Lease. ‘

1.17 Zoning/Use. Without the prio” wiitten consent of Lender, Borrower shall not
seek, make, suffer, consent to or acquiesce in any change in the zoning or conditions of use of
the Land or the Improvements. Borrower shall comply with and make all payments required
under the provisions of any covenants, conditions or réstrictions affecting the Land or the
Improvements. Borrower shall comply with all- existiig and future requirements of all
governmental authorities having jurisdiction over the Property. Borrower shall keep all licenses,
permits, franchises, certificates of occupancy, .consents, and. other approvals necessary for the
operation of the Property in full force and effect. Borrower shail opcrate-the Property as an
industrial and/or office complex for so long as the indebtedness secur:d hereby is outstanding.
If, under applicable zoning provisions, the use of all or any part of the Lanc or the Improvements
is or becomes a nonconforming use, Borrower shall not cause or pemit cuch use to be
discontinued or abandoned without the prior written consent of Lender.” Fordher, without
Lender's prior written consent, Borrower shall not file or subject any part of the Land or the
Improvements to any declaration of condominium or cooperative or convert any part of ie Land
or the Improvements to a condommlum cooperative or other form of rnultlple ownershlp and
governance, -

1.18  Financial Statements and Books and- Records. -Borrower shall keep ‘acctirate
books and records of account of the Property and-its own financial affairs sufficient to permit the
preparation of financial statements therefrom in accordance with generally accepted accounting
principles. Lender and its duly authorized representatives shall have the right from time to time
at all times during normal business hours upor at least one (1) business day's prior written notice
to examine, copy and audit the records and books- 6f account: of Borrower at the office of
Borrower or other person"-maintaining such books, reo'ords -and accounts” So long as this
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Mortgage continues in effect, Borrower shall provide to Lender, in addition to any other financial
statements required hereunder or under any of the other Loan Documents, the following financial
statements and information, all of which must be certified to Lender as being true and correct by
Borrower or the entity to which they pertain, as applicable, be prepared in accordance with
generally accepted accounting principles consistently applied and be in form and substance
acceptable to Lender:

(a)  copies of all tax returns filed by Borrower, within thirty (30) days after the
date of filing; : : - .

(b)  quarterly operating statements. for the Property, within twenty (20) days
after the end st sach March, June, September and December, provided operating statements shall
be delivered momhly for the first twelve (12) full calendar months of the Note within twenty (20)
days after the end o 2ach month; - , ,

(c)  ‘curcent rent rolls for the Property, within twenty (20) days after the end of
each March, June, Septeniber and December, provided, rent rolls shall be delivered monthly for
the first twelve (12) full calendar months of the Note within twenty (20) days after the end of
each month;

(d)  annual balance gheets, statements of income and expenses and statements
of changes in financial position for the Froperty and annual financial statements for Borrower,
each principal, member or general partner in 3orrower, and each indemnitor and guarantor under
any indemnity or guaranty executed in connecdon with the Loan, within one hundred twenty
(120) days after the end of each calendar year; ana : :

(e) such other information with rispest to the Property, Borrower, the
principals, members or general partners in Borrower and esch indemnitor and guarantor under
any indemnity or guaranty executed in connection with the Zoan, which may be reasonably
requested from time to time by Lender, within a reasonable time aftcr-the apphcable request.

If any of the aforementloned materlals are not furmshed to Lender wiliun the applicable time
periods, Borrower shall pay to Lender a late fee.of $250.00. .Furiker, if any of the
aforementioned materials are, not furnished to Lender within the applicable titne periods, or
Lender is, in its reasonable discretion, dissatisfied with the contents of any of tic {6regoing, and
such materials are not provided or corrected within ten (10) days of Lender's writ‘en notice to
Borrower of such missing or inadequate items, in addition to any other rights and reriedies of
Lender contained herein, Lender shall have the right, but not the obligation, to obtain the same
by means of an audit by an independent certified public accountant selected by Lender, in which
event Borrower agrees to pay, or to reimburse Lender for, any reasonable expense of such audit
and further agrees to provide all necessary information to said accountant and to otherwise
cooperate in the making of such audit. Borrower agrees that any and all materials furnished
hereunder are the property of Lender (and Lender's. servicer) and ‘may be.released and made
available to such parties as Lender or its servicer deems reasonably appropriate, including any
Rating Agency responsible. for rating securities issued in any Secondary Market Transaction (as
such terms are defined in Section 4.32 hereof).
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119  Further Documentation. Borrower shall, on the request of Lender in Lender's
reasonable discretion and at the expense of Borrower, promptly correct any defect, error or
omission which may be discovered in the contents of this Mortgage or in any of the other Loan
Documents and promptly execute, acknowledge, deliver and record or file such further
instruments and do such further acts as may be reasonably necessary, desirable or proper to carry
out more effectively the purposes of this Mortgage and the other Loan Documents or as may be
deemed advisable by Lender, in Lender's reasonable discretion, to protect, continue or preserve
the liens and security interests hereunder, including, without limitation, security instruments,
financing statements and continuation statements.

1.20  Paymerit of Costs: Advances to Protect Property.

%j Payment of Costs. Borrower shall pay all reasonable costs and expenses
of every charactér ipcurred in connection with the closing of the Loan or otherwise attributable
or chargeable to Borower as the owner of the Property, including, without limitation, appraisal
fees, recording fees, documentary, stamp, mortgage or intangible taxes, brokerage fees and
commissions, title policy /rremiums and title search fees, uniform commercial code/tax
lien/litigation search fees, escrow fees and reasonable attorneys' fees.

(b)  Advances to Proiect Property. Without limiting or waiving any other
rights and remedies of Lender hereunder if Lender reasonably determines that Borrower is not
adequately performing or has failed to pcrforin any of its obligations, covenants or agreements
contained in this Mortgage or in any of th> other Loan Documents and such inadequacy or
failure is not cured within any applicable grace ‘or cure period, or if any action or proceeding of
any kind (including, but not limited to, any bankruptoy, insolvency, arrangement, reorganization
or other debtor relief proceeding) is commenced wiich would reasonably be expected to
materially and adversely affect Lender's interest in the Pioperty or Lender's right to enforce its
security, then Lender may, at its option, with or witheat natice to Borrower, make any
appearances, disburse or advance any sums and take any action: as may be reasonably necessary
or desirable to protect or enforce the security of this Mortgage ¢t to remedy the failure of
Borrower to perform its covenants and agreements (without, howevzr, waiving any default of
Borrower). Borrower agrees to pay on demand all expenses of Lender rzassnably incurred with
respect to the foregoing (including, but not limited to, reasonable fees aud disbursements of
counsel), together with interest thereon at the Default Interest Rate (as défined in toz Note) from
and after the date on which Lender incurs such -expenses until reimbursement thercof by
Borrower. Any such expenses so incurred by Lender, together with interest thereon as provided
above, shall be additional indebtedness of Borrower secured by this Mortgage and by all of the
other Loan Documents securing all or any part of the indebtedness evidenced by the Note. The
necessity for any such actions and of the amounts to be paid shall be determined by Lender in its
reasonable discretion. Lender is hereby empowered to enter and to authorize others to enter
upon the Property or any part thereof, subject to the rights of tenants, for the purpose of
performing or obsérving any such defaulted term, covenant or condition without thereby
becoming liable to Borrower or any person in possession holding under Borrower. Borrower
hereby acknowledges and agrees that the remedies set forth 'in this Section 1.20(b) shall be
exercisable by Lender, and any and all payments made or reasonable costs or expenses incurred
by Lender in connection therewith shall be secured hereby and shall be within ten (10} days of
demand therefor, repaid by 'Bor_rOWéf “with interest thereon at the Default Interest Rate (as
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defined in the Note), notwithstanding the fact that such remedies were exercised and such
payments made and costs incurred by Lender after the filing by Borrower of a voluntary case or
the filing against Borrower of an involuntary case pursuant to or within the meaning of the
Bankruptcy Reform Act of 1978, as amended (the "Act™), Title 11 U.S.C., or after any similar
action pursuant to any other debtor relief law (whether statutory, common law, case law or
otherwise) of any jurisdiction whatsoever, now or hereafter in effect, which may be or become
applicable to Borrower, Lender, any guarantor or indemnitor, the secured indebtedness or any of
the Loan Documents. This indemnity shall survive payment in full of the indebtedness secured
hereby. This Section 1.20(b) shall not be construed to require Lender to incur any expenses,
make any appearances or take any actions.

1.21.7 Security Interest. This Mortgage is also intended to encumber and create a
security interest in, and Borrower hereby grants to Lender a security interest in all Reserves (as
hereinabove defincd}, fixtures, chattels, accounts, equipment, inventory, contract rights, general
intangibles and otnei jscrsonal property included within the Property, all renewals, replacements
of any of the aforementioricd items, or articles in substitution therefor or in addition thereto or
the proceeds thereof (said pioperty is hereinafter referred to collectively as the "Collateral"),
whether or not the same shall beattached to the Land or the Improvements in any manner. It is
hereby agreed that to the extent permitted by law, all of the foregoing property is to be deemed
and held to be a part of and affixea to the Land and the Improvements. The foregoing security
interest shall also cover Borrower's leasepeld interest in any of the foregoing property which is
leased by Borrower. Notwithstanding the £regoing, all of the foregoing property shall be owned
by Borrower and no leasing or installment sales s-other financing or title retention agreement in
connection therewith shall be permitted without the prior written approval of Lender. If
replacement is required or desirable for Borrower's n:se of the Land and Improvements for the
current purposes for which such are used, Borrower spail promptly replace all of the Collateral
subject to the lien or security interest of this Mortgage when worn out or obsolete with Collateral
comparable to the worn out or obsolete Collateral when new-and will not, without the prior
written consent of Lender, which consent shall not be unreasonshly withheld or delayed, remove
from the Land or the Improvements any of the Collateral subject to(tiv lien or security interest of
this Mortgage except such as is replaced by an article of equal suitabititv and value as above
provided, owned by Borrower free and clear of any lien or secunty interest Gxcept that created by
this Mortgage and the other Loan Documents and except as otherwise expressly permitted by the
terms of Section 1.13 of this Mortgage. All of the Collateral shall be kept at il Tacation of the
Land except as otherwise required by the terms of the Loan Documents. Borrower snall not use
any of the Collateral in violation of any applicable statute, ordinance or insurance policv '

1.22  Security Agreement. This Mortgage constitutes both a real property mortgage
and a "security agreement” between Borrower and Lender with respect to the Collateral in which
Lender is granted a security interest hereunder, and, cumulative of all other rights and remedies
of Lender hereunder, Lender shall have all of the rights and remedies of a secured party under
any applicable Uniform Commercial Code." Borrower héreby authorizes Lerder to prepare, file
of record or otherwise effectuate new financing statements or financing statement amendments
which describe all or any portion of the -assets of Borrower as collateral thereunder. Borrower
specifically agrees that Lender may cause such financing statements and financing statement
amendments to be filed without any signature of a representative of the Borrower appearing
thereon, where such filings are perm1tted by apphcable l_aw Borrower hereby further agrees to
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execute and deliver on demand and hereby irrevocably constitutes and appoints Lender the
attorney-in-fact of Borrower to execute and deliver and, if appropriate, to file with the
appropriate filing officer or office such security agreements, financing statements, continuation
statements or other instruments as Lender may request or require in order to impose, perfect or
continue the perfection of the lien or security interest created hereby. Expenses of retaking,
holding, preparing for sale, selling or the like (including, without limitation, Lender's reasonable
attorneys' fees and legal expenses), together with interest thereon at the Default Interest Rate (as
defined in the Note) from the date incurred by Lender until actually paid by Borrower, shall be
paid by Borrower on demand and shall be secured by this Mortgage and by all of the other Loan
Documents securing all or any part of the indebtedness evidenced by the Note. If notice is
required by law, Lender shall give Borrower at least ten (10) days' prior written notice of the
time and place of any public sale of such property or of the time of or after which any private
sale or any otherintended disposition thereof is to be made, and if such notice is sent to
Borrower, as the sariie is provided for the mailing of notices herein, it is hereby deemed that such
notice shall be and 1s r=asonable notice to Borrower. No such notice is necessary for any such
property which is perishakie, threatens.to decline speedily in value or is of a type customarily
sold on a recognized markez” Any sale made pursuant to the provisions of this Section 1.22 shall
be deemed to have been a pudlic.sale conducted in a commercially reasonable manner if held
contemporaneously with the foreclosure sale as provided in Section 3.1(e) hereof upon giving the
same notice with respect to the sale-of the Property hereunder as is required under said
Section 3.1(e). Furthermore, to the exicot permitted by law, in conjunction with, in addition to
or in substitution for the rights and remeriss available to Lender pursuant to any applicable
Uniform Commercial Code' R '

(a) In the event of a foreclosuu, sale the Property may, at the optlon of
Lender, be sold as a whole; and

(b) It shall not be necessary that Lende1 idke prossession of the aforementioned
Collateral or any part thereof, prior to the time that any. sale pursizant to the provisions of this
Section is conducted and it shall not be necessary that said Colizteral, or any part thereof, be
present at the location of such sale; and -

(c)  Lender may appomt or delegate -any one or mor¢ perscns as agent to
perform any act or acts necessary or incident to any sale held by Lender, including, the sending of
notices and the conduct of the sale, but in the name and on behalf of Lender.

Borrower will not change uthe principal place of business or chief executive office set fortli below
without providing Lender prior written notice. Moreover, Borrower will not change the state of
its organization or registration, or change its name, without in each instance the prior written
consent of Lender, which consent shall not be unreasonably withheld, delayed or conditioned.
Lender's consent will, however, be conditioned upon, among other things,. the execution and
delivery of additional financing statements, security agreements and other instruments which
may be necessary to effectively evidence or perfect Lender's security interest in the Collateral as
a result of such changes. The name, principal place of business and chief executive office of
Borrower (as Debtor under -any applicable Uniform Commercial Code), as-of the date hereof;
are: :
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D&K Elk Grove Industrial 11, LLC DK Rolling Exchange, LLC

¢/o Draper and Kramer, Incorporated c/o Draper and Kramer, Incorporated
33 West Monroe Street, Suite 1900 33 West Monroe Street, Suite 1900
Chicago, lllinois 60603 Chicago, Illinois 60603

The name and address of Lender (as Secured Party under any appllcable Uniform Commerc1al
Code), as of the date hereof, are: :

Column Financial, Inc.

11 Madison Avenue

5th Floor -

New York, New York 10010-3629
Attention: Edmund Taylor

The record owne: ¢ithe Property is D&K Elk Grove Industrial II, LLC and DK Rolling
Exchange, LLC, jointly 21 severally as tenants in common.

1.23 Easements and Rights-of-Way. Borrower shall not grant any easement or
right-of-way with respect to all 6»'any portion of the Land or the Improvements without the prior
written consent of Lender, which chnsent shall not be unreasonably withheld or delayed. The
purchaser at any foreclosure sale hercurder may, at its discretion, disaffirm any easement or
right-of-way granted in violation-of any of the provisions of this’ Mortgage and may take
immediate possession of the Property free from, and despite the terms of, such grant of easement
or right-of-way. If Lender consents to the grant'of an easement or right-of-way, Lender agrees to
grant such consent without charge to Borrower olber than reasonable expenses, including,
without limitation, reasonable attorneys' fees, incurres v Lender in the review of Borrower's
request and, if applicable, in the preparation of documeuts relating to the subordination of this
Mortgage to such easement or right-of-way.

1.24 Compliance with Laws.

(a) Borrower shall at all' times -comply with all statutes, ordinances,
regulations and other governmental or quasi-governmental requirements ard private covenants
now or hereafter relating to the ownership, construction, use or operatior. of the Property,
including, but not limited to, those concerning employment and compensatior of persons
engaged in operation and ‘maintenance of the Property and any environmental or ecological
requirements, even if such compliance shall require structural changes to the Property; provided,
however, that, Borrower miay, upon providing Lender with security reasonably satisfactory to
Lender, proceed diligently and in good faith to contest the validity or applicability of any such
statute, ordinance, regulation or requirement so long as during such contest the Property shall not
be subject to any lien, charge, fine or other liability and shall not be in danger of being forfeited,
lost or closed. Borrower shall not use or occupy, or allow the use or occupancy of, the Property
in any manner which violates any lease of or any other agreement applicable to the Property or
any applicable law, rule, regulation or order or which constitutes a public or private nuisance or
which makes void, voidable or cancelable or increases the premium of, any insurance then in
force with respect thereto. '
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(b)  Borrower agrees that the Property shall at all times compl?f t’dﬂl;_-'extent
applicable with the requirements of the Americans with Disabilities Act of 1990, the Fair
Housing Amendments Act of 1988 and all other state and local laws and ordinances related to
handicapped access and all rules, regulations, and orders issued pursuant thereto including,
without limitation, the Americans with Disabilities Act Accessibility Guidelines for Buildings
and Facilities ("Access Laws"). Borrower agrees to give prompt notice to Lender of the receipt
by Borrower of any complaints. related to violations of any Access Laws and of the
commencement of any proceedmgs or investigations which relate to compliance with applicable
Access Laws. :

1.25 Additional Taxes. In the event of the enactment after this date of any law of the
state where t'ie Property is:located or of any other governmental entity deducting from the value
of the Property for the purpose of taxation any lien or security interest thereon, or imposing upon
Lender the paymeut-of the whole or any part of the taxes or assessments or charges or liens
herein required to s raid by Borrower, or changing in any way the laws relating to the taxation
of mortgages or security-agreements or debts secured by mortgages or security agreements or the
interest of the mortgagee or-secured party in the property covered thereby, or the manner of
collection of such taxes, so as 10_adversely affect this Mortgage or the indebtedness secured
hereby or Lender, then, and in any srch event, Borrower, within ten (10) days after demand by
Lender, shall pay such taxes, assessments, charges or liens, or reimburse Lender therefor;
provided, however, that if in the redmablé opinion of counsel for Lender (a)it might be
unlawful to require Borrower to make suck payment, or (b) the making of such payment might
result in the imposition of interest beyond the maximum amount permitted by law, then and in
either such event, Lender may elect, by notice in writing given to Borrower, to declare all of the
indebtedness secured hereby to be and become due 2zl payable 1 in full, mncty (90} days from the
giving of such notice.

1.26 Borrower's Wawers To the full extent peniutted by law, Borrower agrees that
Borrower shall not at any time insist upon, plead, claim or tak: the benefit or advantage of any
law now or hereafter in force providing for any appraisement, vaiuation, stay, moratorium or
extension, or any law now or hereafter in force providing for/th< reinstatement of the
indebtedness secured hereby prior to any sale of thé Property to be made pursuant to any
provisions contained herein or prior to the éntering of any decree, judgment or erder of any court
of competent jurisdiction, or any right under any statute to redeem all or any part.of the Property
so sold. To the full extent permitted by law, Borrower shall not have or assert ary right under
any statute or rule of law pertaining to the exemption of homestead or other exemptioa under any
federal, state or local law now or hereafter in effect, the administration of estates of decedents or
any other matters whatsoever to defeat, reduce or affect the right of Lender under the terms of
this Mortgage to a sale of the Property, for the collection of the secured indebtedness without any
prior or different resort for collection, or the right of Lender under the terms of this Mortgage to
the payment of the indebtedness secured hereby out of the proceeds of salé of the Property in
preference to every other claimant whatever. Borrower, for Borrower and Borrower's successors
and assigns, and for any and all persons ever claiming any interest in the Property, to the full
extent permitted by law, hereby knowingly, intentionally and voluntarily with the advice of
competent counsel waives, releases, relinquishes and forever forgoes: (a) all rights of valuation,
appraisement, stay of execution, reinstatement and notice of election or intention to mature or
declare due the secured indebtedness (except such notices as are specifically provided for
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herein); (b) all right to a marshaling of the assets of Borrower, including the Property, to a sale in
the inverse order of alienation, or to direct the order in which any of the Property shall be sold in
the event of foreclosure of the liens and security interests hereby created and agrees that any
court having jurisdiction to foreclose such liens and security interests may order the Property
sold as an entirety; (c)all rights and periods of redemption provided under 735 ILCS
5/15-1601(b) or any other applicable law; and (d) all present and future statutes of limitations as
a defense to any action to enforce the provisions of this Mortgage or to collect any of the
indebtedness secured hereby to the fullest extent permitted by law and agrees that it shall not
solicit or aid the solicitation of the filing of any Petition (as hereinafter defined) against the
Borrower, whether acting on its own behalf or on behalf of any other party. Without limiting the
generality of the foregoing, Borrower shall not (f) provide information regarding the identity of
creditors or tiie nature of creditors' claims to any third party unless compelled to do so by order
of a court of coinpatent jurisdiction or by regulation promulgated by a governmental agency; or
(i1) pay the legal f=coor expenses of any creditor of or interest holder in Borrower with respect to
any matter whatsoever, - !

1.27  SUBMISSIGM TO JURISDICTION; WAIVER OF JURY TRIAL.

(a) BORROWER. TO THE FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTIENTIONALLY AND VOLUNTARILY, WITH AND
UPON THE ADVICE OF COMPXTENT. COUNSEL, (i) SUBMITS TO PERSONAL
JURISDICTION IN THE STATE CF 'LLINOIS OVER ANY SUIT, ACTION OR
PROCEEDING BY ANY PERSON ARISING.FROM OR RELATING TO THE NOTE,
THIS MORTGAGE OR ANY OTHER Ol THE LOAN DOCUMENTS, (ii) AGREES
THAT ANY SUCH ACTION, SUIT OR PROCEEDING MAY BE BROUGHT IN ANY
STATE OR FEDERAL COURT OF COMPETENT JAURISDICTION PRESIDING OVER
COOK COUNTY, ILLINOIS, (iii) SUBMITS TO FJE JURISDICTION OF SUCH
COURTS, AND (iv) AGREES THAT IT WILL NOT -LRING ANY ACTION, SUIT OR
PROCEEDING IN ANY OTHER FORUM (BUT NOTHING UEREIN :SHALL AFFECT
THE RIGHT OF LENDER TO BRING ANY ACTION, SUTY)OR PROCEEDING IN
ANY OTHER FORUM).  TO THE FULL EXTENT PERMITTED BY LAW,
BORROWER FURTHER CONSENTS AND AGREES TO SERVICE OF ANY
SUMMONS, COMPLAINT OR OTHER LEGAL PROCESS IN ANY-SUCH SUIT,
ACTION OR PROCEEDING BY REGISTERED OR CERTIFIED .S, MAIL,
POSTAGE PREPAID, TO THE BORROWER AT THE ADDRESS FGP. NOTICES
DESCRIBED IN SECTION 4.4 HEREOF, AND CONSENTS AND AGREES THAT
SUCH SERVICE SHALL CONSTITUTE IN .EVERY RESPECT VALID' AND
EFFECTIVE SERVICE (BUT NOTHING HEREIN SHALL AFFECT THE VALIDITY
OR EFFECTIVENESS  OF PROCESS SERVED IN ANY OTHER MANNER
PERMITTED BY LAW).

(b) ]BORROWER, TO THE FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND
UPON THE ADVICE OF COMPETENT COUNSEL, WAIVES, RELINQUISHES AND
FOREVER FORGOES THE RIGHT TO A TRIAL BY JURY-IN ANY ACTION OR
PROCEEDING BASED UPON, ARISING OUT OF, OR IN ANY WAY RELATING TO
THE INDEBTEDNESS SECURED HEREBY OR ANY CONDUCT, ACT OR OMISSION
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OF LENDER OR BORROWER, OR ANY' OF THEIR DIRECTORS, OFFICERS,
PARTNERS, MANAGERS, MEMBERS, EMPLOYEES, AGENTS OR ATTORNEYS,
OR ANY OTHER PERSONS AFFILIATED WITH LENDER OR BORROWER, IN
EACH OF THE FOREGOING CASES, WHETHER SOUNDING IN CONTRACT, TORT
OR OTHERWISE.

1.28 Intentionally Deleted.

1.29 Man g=ment The management of the Property shall be by either: (a) Borrower
or an entity affiliated with Borrower approved by Lender for so long as Borrower or said
affiliated entity is managing the Property in a first class manner, or (b) a professional property
management company approved by Lender {any such person or entity which manages the
Property, other“than Borrower, is hereinafter referred to as the "Manager"). Any such
management by ‘ar affiliated entity or a professional property management company shall be
pursuant to a writien#zreement approved by Lender, which approval shall not be unreasonably
withheld or delayed. Caliiand any manager approved by Lender (whether such manager is an
entity affiliated with Boriower or is a professional property management company) shall enter
into a written agreement in recsrdable form with Lender subordinating any liens in favor of such
manager to the lien of this Mortgage. In no event shall any Manager be removed or replaced or
the terms of any management agreenent modified or amended without the prior written consent
of Lender, which consent shall not b¢ vareasonably withheld or delayed. In the event (x) of
default hereunder or under any managemn.ent contract then in effect, which default is not cured
within any applicable grace or cure period, or (y).of a change in contro! (fifty percent or more) of
the ownership of Manager or if Manager provides cause for termination, including, without
limitation, gross negligence, willful misconduct or fraud, or (z)of the Manager becoming
insolvent or a debtor in any bankruptcy or insolvency proceeding, Lender shall have the right to
terminate, or direct Borrower to terminate, such managcrieat contract at any time and, in any
such event of termination of the management contract, to retdin, or to direct Borrower to retain, a
new management agent chosen by Borrower and approved by {ender, which approval shall not
be unreasonably withheld or delayed. Each and any Manager approvei by Lender (whether such
Manager is an entity affiliated with Borrower or is a professiosial property management
company) shall enter into a written agreement in recordable form with Lencer subordinating any
liens in favor of such Manager to the lien of this Mortgage. Any such successor manager shall
be a reputable management company having a senior executive with at least scven (7) years'
experience in the management of office/industrial properties in the state where the Property is
located, shall be the manager of at least five (5) projects comparable to the Property and shall be
reasonably acceptable to Lender. All Rents and Profits generated by or derived &om the
Property shall first be utilized solely for current expenses directly attributable to the ownership
and operation of the Property, including, without limitation, current expenses relating to
Borrower's liabilities and obligations with respect to this Mortgage and the other Loan
Documents, and none of the Rents and Profits generated by or derived from the Property shall be
diverted by Borrower and utilized for any other purposes unless all such current expenses
attributable to the ownership and operation of the Property have been fully paid and satisfied:
Borrower further covenants and agrees that Borrower shall require the Manager (or any
successor managers) to maintain at all times during the term of this Mortgage worker's
compensat10n insurance - as required by apphcable govemmental authontles or legal
requirements.
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_ 1.30 Hazardous Materials and Environmental Concemns.

(a)  Borrower hereby represents and warrants to Lender that, as of the date
hereof: (i) to Borrower's actual knowledge, information and belief, except as disclosed in the
Environmental Report (as hereinafter defined) the Property is not and has not been in direct or
indirect violation of any local, state or federal laws, rules and regulations pertaining to
environmental regulation, contamination, remediation or human health or safety (including the
regulation or remediation of Hazardous Substances as defined below) (collectively,
"Environmental Laws"), all as amended; (ii) to ‘Borrower's actual knowledge, information and
belief, except as disclosed in the Environmental Report, no hazardous, toxic or harmful
substances, wastes, materials, pollutants or contaminants (including, without limitation, asbestos,
polychlorinzied biphenyls, petroleum products, radon, lead-based paint, flammable explosives,
radioactive maierials, infectious substances or raw miaterials which may include hazardous
constituents) or auy-other substances or materials which are included under or regulated by
Environmental Laws (collectively, "Hazardous Substances") are located on or have been
handled, manufactured, gexerated, stored, processed, transported to or from, or disposed of on or
Released or discharged iromi the Property (including underground contamination) except for
those substances used by Borovrer. or any tenant at the Property in the ordinary course of their
respective businesses and in compliznce with all Environmental Laws; (iii) the Property is not
subject to any private or governmental lien or judicial, administrative or other notice or action
relating to Hazardous Substances or non f‘fnpliancc with Environmental Laws, nor is Borrower
aware of any basis for such lien, notice or action; (iv)to Borrower's actual knowledge,
information and belief, éxcept®as disclosed-in the Environmental Repot, there are no
underground storage tanks or other underg.nuwi storage receptacles {(whether active or
abandoned) for storage of Hazardous Substances o the Property; (v) Borrower has received no
notice of, and to Borrower's actual knowledge and beiisr, there does not exist any investigation,
action, proceeding or claim by any agency, authority or wut of government or by any third party
which could result in any liability, penalty, sanction or judgment under any Environmental Laws
with respect to any condition, use or operation of the Property,-.nor does Borrower know of any
basis for such 1nvest1gat10n action, proceedmg or claim; (vi) Borte wer has received no notice
that, and, to the best of Borrower's knowledge and belief, after du¢ i:guwiry and investigation;
éxcept as disclosed in the Environmental Report, there has been no claim by any party that, any
use, operation or condition of the Property has caused any nuisance, trespass or any other
liability or adverse condition on any other property, nor does Borrower know-ofany basis for
such notice or claim; and (vii) to Borrower's actual knowledge, information and belicf, except as
disclosed in the Environmental Report, there are no present or past environmental cenditions or
events on or near the Property that could be reasonably anticipated to materially adversely affect
the value of the Property. As used herein; "Environmental Report" shall collectively refer to the
Phase I Environmental Reports prepared by National Assessment Corporation and defined as
follows: (a) Phase I Environmental Site Assessment Report prepared for Regent Business Center
A, dated December 30, 2002, (b) Phase I Environmental Site Assessment Report prepared for
Regent Business Center B dated Decemnber 30, 2002, (c) Phase I Environmental Site Assessment
Report prepared for Regent Business Center E dated December 30, 2002, (d) Phase I
Environmental Site Assessment Report prepared for Regent Business Center F dated December
30, 2002, (e) Phase I Environmental Site Assessment Report prepared for RBC Tech Center 1,
dated December 27, 2002, (f) Phase I Environmental Site Assessment Report prepared for RBC
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Tech Center II dated December 27, 2002, and (g) Phase 1 Environmental Site Assessment Report
prepared for Regent Office Center I, dated December 27 2002. :

(b) Bormwer shall keep or cause the Property to be kept tree from Hazardous
Substances (except those substances used by Borrower or any tenant in the ordinary course of its
business and in compliance with all applicable Environmental Laws) and in full compliance with
all applicable Environmental Laws, shall not install or use any underground storage tanks, shall
expressly prohibit the use, generation, handling, storage; production, processing and disposal of
Hazardous Substances by all tenants (except those substances used by tenants in the ordinary
course of their activities and in compliance with all applicable Environmental Laws), invitees
and trespassers, and, without limiting the generality of the foregoing, during the term of this
Mortgage, shell not install-in the Improvements or permit to be installed in the Improvements
asbestos or any substance containing asbestos. ' [f required by Lender or under any applicable
Environmental Lav.-Borrower shail maintain an Operations and Maintenance Program ("O&M
Program") for the tizitagement of asbestos, lead-based paint, radon or any other Hazardous
Substances at the Propetty.

(¢)  Borrowe:shall promptly notify Lender if Borrower shall become aware of
(i) any Hazardous Substances at, on, under, affecting or threatening to affect the Property (except
those substances used by Borrow(r or tenants in the ordinary course of their business or
activities, respectively, and-in compliaiics, with all Environmental Laws), (ii) any lien, action or
notice affecting or threatening to affect the roperty or Borrower resulting from any violation or
atleged violation of applicable Environmenta. La, (iii) any investigation, inquiry or proceeding
concerning Borrower or the Property pursuant to.anv applicable Environmental Law or otherwise
relating to Hazardous Substances, or (1v) any occursense, condition or state of facts which would
render any representation or warranty in this Section iucoivect in any material respect if made at
the time of such discovery. Further, immediately upoireceipt of the same, Botrower shall
deliver to Lender copies of any and all orders, notices, pennits..applications, reports, and other
communications, documents and instruments pertaining to ‘he sctual, alleged or potential
non-compliance with any applicable Environmental Laws: In cowection with the Property or
presence or existence of any Hazardous' Substances at, on “about, ‘urdter, ‘within, near or i
connection with the Property (except those substances used in the ordinary course of its business
and in compliance with all Environmental Laws). Borrower shall, prompily «id when and as
required, at Borrower's sole cost-and expense, take all actions-as shall be necez2s2iv or advisable
for compliance with the terins of this Section 1.30 or for the remediation of any and ail portions
of the Property or other affected property, including, without limitation, all irvestigative,
monitoring, removal, containment, remedial and response actions in accordance with all
applicable Environmental Laws (and in all events in a manner reasonably satisfactory to Lender)
and shall further pay or cause to be pald at no expense to Lender, all remediation, response,
administrative and enforcement costs of applicable governmental agencies which may be
asserted against the Property. In the event Borrower fails to do so (1) Lendér may, but shall not
be obligated to, undertake remediation at the Property or other affected property necessary to
bring the Property into conformance with the terms of Environmental Laws, and (2) Borrower
hereby grants to Lender and its agents and employees access to the Property, subject to the rights
of existing tenants thereon,-and a license to do all things Lender shall deem reasonably necessary
to bring the Property into conformarnce with applicable Environmental Laws, Any and all
reasonable costs and expenses reasonably incurred by Lender in conne(;tion_'ﬂlerewith, together
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with interest thereon at the Default Interest Rate (as defined in the Note) from the date incurred
by Lender until actually paid by Borrower, shall be immediately paid by Borrower on demand
and shall be secured by this Mortgage and by all of the other Loan Documents securing all or any
part of the indebtedness- evidenced by the Note. BORROWER COVENANTS AND
AGREES, AT BORROWER'S SOLE COST AND EXPENSE, TO INDEMNIFY,
DEFEND (AT TRIAL AND APPELLATE LEVELS, AND WITH ATTORNEYS,
CONSULTANTS AND EXPERTS REASONABLY ACCEPTABLE TO LENDER), AND
HOLD LENDER HARMLESS FROM AND AGAINST ANY AND ALL LIENS,
DAMAGES, LOSSES, LIABILITIES, OBLIGATIONS, SETTLEMENT PAYMENTS,
PENALTIES, ASSESSMENTS, CITATIONS, DIRECTIVES, CLAIMS, LITIGATION,
DEMANDS, DEFENSES, JUDGMENTS, SUITS, PROCEEDINGS, COSTS,
DISBURSEMMENTS AND EXPENSES OF ANY KIND OR OF ANY NATURE
WHATSOEVEER. (INCLUDING, WITHOUT [LIMITATION, REASONABLE
ATTORNEYS', - CONSULTANTS' AND EXPERTS' FEES AND DISBURSEMENTS
ACTUALLY INCUKRED IN INVESTIGATING, DEFENDING, SETTLING OR
PROSECUTING ANY CIL.AIM, LITIGATION OR PROCEEDING) WHICH MAY AT
ANY TIME BE IMPOS<3 UPON, INCURRED BY OR ASSERTED OR AWARDED
AGAINST LENDER OR/ THE PROPERTY, AND ARISING DIRECTLY OR
INDIRECTLY FROM OR OUT OF: (A) THE PRESENCE, RELEASE OR THREAT OF
RELEASE OF ANY HAZARDCUS SUBSTANCES ON, IN, UNDER, AFFECTING OR
THREATENING TO AFFECT ALL &P ANY PORTION OF THE PROPERTY OR ANY
SURROUNDING AREAS, REGARDLISS OF WHETHER OR NOT CAUSED BY OR
WITHIN THE CONTROL OF BORRCWER; (B) THE VIOLATION OF ANY
APPLICABLE ENVIRONMENTAL LAWS. RELATING TO OR AFFECTING OR
THREATENING TO AFFECT THE PROPERTY, WHETHER OR NOT CAUSED BY
OR WITHIN THE CONTROL OF BORROWER; /() THE FAILURE BY BORROWER
TO COMPLY FULLY WITH THE TERMS ‘AND CONDITIONS OF THIS
SECTION 1.30; (D) THE BREACH OF ANY REPRESFNTATION OR WARRANTY
CONTAINED IN THIS SECTION 1.30; OR (E) THE ENFORCEMENT OF THIS
SECTION 1.30, INCLUDING, WITHOUT LIMITATION. THE COST OF
ASSESSMENT, CONTAINMENT AND/OR REMOVAL OZ- ANY AND ALL
HAZARDOUS SUBSTANCES ON AND/OR FROM ALL OR ANY. FORTION OF THE
PROPERTY OR ANY SURROUNDING AREAS, THE COST OF aARNY ACTIONS
TAKEN IN RESPONSE TO THE PRESENCE, RELEASE OR THREAT X RELEASE
OF ANY HAZARDOUS SUBSTANCES ON, IN, UNDER OR AFFECTING ANY
PORTION OF THE PROPERTY OR ANY SURROUNDING AREAS TO PREVZENT OR
MINIMIZE SUCH RELEASE OR THREAT OF RELEASE SO THAT IT DOES NOT
MIGRATE OR OTHERWISE CAUSE OR THREATEN DANGER TO PRESENT OR
FUTURE PUBLIC HEALTH SAFETY WELFARE OR THE ENVIRONMENT, AND
COSTS INCURRED TO COMPLY WITH ALL APPLICABLE ENVIRONMENTAL
LAWS IN CONNECTION WITH ALL OR ANY PORTION OF THE PROPERTY OR
ANY SURROUNDING AREAS THE INDEMNITY SET FORTH IN THIS
SECTION 1.30(c) SHALL ALSO INCLUDE 'ANY DIMINUTION IN THE VALUE OF
THE SECURITY AFFORDED BY THE PROPERTY OR ANY FUTURE REDUCTION
IN THE SALES PRICE OF THE PROPERTY BY REASON OF ANY MATTER SET
FORTH IN THIS SEC']_'ION 130!c[ LENDER'S RIGHTS UNDER THIS SECTION
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SHALL SURVIVE PAYMENT IN FULL OF THE INDEBTEDNESS SECURED
HEREBY AND SHALL BE IN ADDITION TO ALL OTHER RIGHTS OF LENDER
UNDER THIS MORTGAGE, A.THE NOTE AND THE OTHER LOAN DOCUMENTS.
NOTWITHSTANDING THE FOREGOING, THE INDEMNITY DESCRIBED ABOVE
IS HEREBY EXPRESSLY LIMITED AS FOLLOWS:

(). THE FOREGOING INDEMNITY SHALL: SPECIFICALLY
NOT INCLUDE ANY COSTS RELATING TO (a) HAZARDOUS SUBSTANCES
WHICH ARE INITIALLY PLACED ON, IN OR UNDER THE PROPERTY
AFTER THE TERMINATION DATE (HEREINAFTER DEFINED), AND (b) ANY
HAZARDOUS SUBSTANCE THAT FIRST IS CATEGORIZED OR DEEMED TO
BE A‘@AZARDOUS SUBSTANCE AFTER THE TERMINATION DATE;

(i) THE FOREGOING INDEMNITY SHALL SPECIFICALLY
NOT INCLERE ANY COSTS TO THE EXTENT SUCH ARE THE DIRECT
RESULT OF 173E GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF
LENDER OR ITs REPRESENTATIVES, WHETHER BEFORE OR AFTER THE
TERMINATION DATE; AND

(i) THE FOREGOING INDEMNITY SHALL SPECIFICALLY
NOT INCLUDE ANY COST5 RELATING TO CLAIMS INITIALLY MADE ON
OR AFTER THE SECOND (IND) ANNIVERSARY OF THE: TERMINATION
DATE WHICH WERE NOT THE SUBJECT OF WRITTEN NOTICE TO
LENDER PRIOR TO SUCH DATE.:

AS USED HEREIN, THE TERM "TERMINAT_IQN DATE" SHALL MEAN THE
EARLIEST OF (i) PAYMENT IN FULL -OF T¢X INDEBTEDNESS SECURED
HEREBY, (ii) THE DATE ON WHICH LENDER OR1"5 AGENT TAKES POSSESSION
AND CONTROL OF THE PROPERTY, (iii) THE DATF, BORROWER NO LONGER
HOLDS TITLE TO THE PROPERTY AS A RESULT OF A ¥QRECLOSURE OF THIS
MORTGAGE OR DE ED IN LIEU OF F ORECLOSURE OF THIS M ORTGAGE

(d) Upon Lenders request, at any tlme after the ocenrrence of a default
hereunder or at such other time as Lender has reasonable grounds to believe that Hazardous
Substances are or have been handled, generated, stored, processed, transported <o or from, or
released or discharged from or disposed of on or around the Property (other.than i iiie normal
course of Borrower's or the tenants' business or activities, respectively, and in comphiice with
all applicable Environmental Laws) or that Borrower, any tenant or the Property may be in
violation of applicable Environmental Laws, Borrower shall provide, at Borrower's sole cost and
expense, an inspection or audit of the Property. prepared by a hydrogeologist or environmental
engineer or other appropriate consultant approved by-Lender indicating the presence or absence
of Hazardous Substances on the Property or any surrounding properties (including as to asbestos
containing material and lead-based paint). If Borrower fails to provide such'inspection’or audit
within thirty (30) days after such request, Lender may-order the same, and Borrower hereby
grants to Lender and its employees and agents access to the Property and a license to undertake
such inspection or audit. The cost of such 1nSpect10n or.audit, together with' interest thereon at
the Default Interest Rate {as deﬁned in: the Note) from the date 1ncurred by Lender until actually
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paid by Borrower, shall be immediately ;ﬁaid by Borrower on demand and ‘_shall be secured by
this Mortgage and by all of the other Loan Documents securing all or any part of the
indebtedness evidenced by the Note. ‘ ,

(e) Without limiting the foregoing, Lender and its authorized representatives
may, during normal business hours and at its own expense, inspect the Property and Borrower's
records related thereto for the purpose of determining comphance with applicable Env1ronmental
Laws and the terms and cond1t10ns of this Sect1on 1 30

() As used herein, the term "Release” or "Released" shall include, without
limitation, any intentional or unintentional placing, spilling, leaking, pumping,, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, disposing, discarding or
abandoning of auy Hazardous Substance, other than in the normal course of business or activities
of Borrower or i's tenants, and in compliance with all applicable Environmental Laws.

1.31  Indemuuiycation; Subrogation.

() BOKROWER SHALL INDEMNIFY, DEFEND AND HOLD
LENDER HARMLESS AGAINST: (i) ANY AND ALL CLAIMS FOR BROKERAGE,
LEASING, FINDER'S OR SIMILAR FEES WHICH MAY BE MADE RELATING TO
" THE PROPERTY OR THE SFECURED INDEBTEDNESS, (i) ANY AND ALL
LIABILITY, OBLIGATIONS, LOSSES. DAMAGES, PENALTIES, CLAIMS, ACTIONS,
SUITS, LIENS, CHARGES, ENCUMBRANCES, COSTS AND EXPENSES (INCLUDING
LENDER'S ATTORNEYS' FEES, TOGETHER WITH REASONABLE APPELLATE
COUNSEL FEES, IF ANY) OF WHATEVEE. KIND OR NATURE WHICH MAY BE
ASSERTED AGAINST, IMPOSED ON OR INCHRRED BY LENDER UNDER ANY
LEASE OR OCCUPANCY AGREEMENT; FOR ANY .LOSS ARISING FROM A
FAILURE OR INABILITY TO COLLECT RENTS AND PROFITS OR IN
CONNECTION WITH THE SECURED INDEBTEDNESS, ' THIS MORTGAGE, THE
PROPERTY, OR ANY PART THEREOF, OR THE EXEKCiSE BY LENDER OF ANY
RIGHTS OR REMEDIES GRANTED TO IT UNDER THIS MORTGAGE, AND ANY
DEFAULT UNDER THIS MORTGAGE, (iii) ANY LIENS (WHt THER JUDGMENTS,
MECHANICS', MATERIALMEN'S' OR OTHERWISE), ‘WTHARGES AND
ENCUMBRANCES FILED AGAINST THE PROPERTY, AND (iv) ANY (LAIMS AND
DEMANDS FOR DAMAGES OR INJURY, INCLUDING CLAIMS FOE YROPERTY
DAMAGE, PERSONAL INJURY OR WRONGFUL DEATH, ARISING OUT OF OR IN
CONNECTION WITH ANY ACCIDENT OR FIRE OR OTHER CASUALTY ON THE
LAND OR THE IMPROVEMENTS OR ANY NUISANCE OR TRESPASS MADE OR
SUFFERED THEREON, INCLUDING, IN ANY CASE, REASONABLE ATTORNEYS'
FEES, COSTS AND EXPENSES AS AFORESAID, WHETHER AT PRETRIAL, TRIAL
OR APPELLATE LEVEL FOR ANY -CIVIL, 'CRIMINAL OR ADMINISTRATIVE
PROCEEDINGS. SHOULD LENDER INCUR ‘ANY LIABILITY UNDER THIS
MORTGAGE OR ANY OF THE OTHER'LOAN DOCUMENTS, THE AMOUNT
THEREOF, INCLUDING, WITHOUT - LIMITATION, COSTS, EXPENSES AND
REASONABLE ATTORNEYS' FEES, TOGETHER WITH INTEREST THEREON AT
THE DEFAULT INTEREST RATE (AS DEFINED IN THE NOTE) FROM THE DATE
INCURRED BY LENDER UNTIL ACTUALLY PAID _BY BORROWER, SHALL BE
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IMMEDIATELY DUE AND PAYABLE TO LENDER BY BORROWER ON DEMAND
AND SHALL BE SECURED HEREBY AND BY ALL OF THE OTHER LOAN
DOCUMENTS SECURING ALL OR ANY PART OF THE INDEBTEDNESS
EVIDENCED BY THE NOTE. HOWEVER, NOTHING HEREIN SHALL BE
CONSTRUED TO OBLIGATE BORROWER TO INDEMNIFY, DEFEND AND HOLD
HARMLESS LENDER FROM AND AGAINST ANY AND ALL LIABILITIES,
OBLIGATIONS, LOSSES, DAMAGES, PENALTIES, CLAIMS, ACTIONS, SUITS,
COSTS OR EXPENSES ASSERTED AGAINST, IMPOSED ON OR INCURRED BY
LENDER BY REASON OF LENDER'S WILLFUL MISCONDUCT OR GROSS
NEGLIGENCE. THIS INDEMNITY SHALL SURVIVE PAYMENT IN FULL OF THE
INDEBTEDNESS SECURED HEREBY.

f0)-. Lender may engage the services of attorneys if it is made a party
defendant to any-Jiigation (or threatened action or clalm) or to enforce the terms of this
Mortgage or to protéqi Us rights hereunder, and in the event of any such engagement, Borrower
shall pay Lender's reascaabie attomeys fees (together with reasonable appellate counsel fees, if
any), consultants' fees, exneris' fees and expenses reasonably tncurred by Lender, whether or not
an action is actually commeanc:d-against Borrower. All references to "attorneys" in this
Subsection and elsewhere in this Martgage shall include without limitation any attorney or law
firm engaged by Lender and Lender < in-house counsel, and all references to "fees and expenses”
in this Subsection and elsewhere in this Mortgage shall include without limitation any fees of
such attorney or law firm and any allocaiivz charges and allocation costs of Lender's in-house
counsel.

(c) A waiver of subrogation shail‘v¢ obtained by Borrower from its insurance
carrier and, consequently, Borrower waives any and ai right to claim or recover against Lender,
its officers, employees,. agents and representatives, for ioss of or damage to Borrower, the
Property, Borrower's property ot the property of others under Bemrower's control from any cause
insured against or requ1red to be msured against by the: pr0v131m sof chls Mortgage

132 Covenants with Respect to Indebtedness, Operations and Fundamental Changes of
Borrower. Borrower represents, warrants and covenants as of the date hereaf and until such t1me
as the indebtedness sec ured hereby is paid in full, that Bom)wer ‘

(a) does not own and will not OWn any encumbered asset otner than (i) the
Property, and (ii) incidental personal property necessary for the operation of the Property;

(b)y is net engaged and will 'not-‘er’lgage' in any business other than the
ownership, management and operation of the Property; -

(¢) . wil not enter into any contract or agreement with any member, manager,
general partner, principal, or affiliate’ of Borrower or any affiliate thereof, except in the ordinary
course of business and upon terms and conditions that are intrinsically fair and substantially
similar to those that would be obtained in a comparable arms-length transaction with unrelated
third parties other than an affiliate; - : :
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(d)  has not incurred and will not incur any debt, secured or unsecured, direct
or contingent (including guaranteeing any obligation), other than (i) the secured indebtedness,
and (ii) unsecured tracde and operational debt incurred in the ordinary course of business not
outstanding for more than sixty (60) days with trade creditors and in amounts as are normal and
reasonable under the circumstances, but, in no event, to exceed $210,000.00 in the aggregate; no
debt whatsoever may be secured (senior, subordinate or pan passu) by the Property except the
Indebtedness;

(¢)  has not made and will not make ziny loans or advances to any third party
(including any member, manager, general partner, principal or affiliate of Borrower, or any
guarantor);

‘) is and will be solvent and pay its debts from its assets as the same shall
become due; '

(8) s done or caused to be done and will do all things necessary to preserve
its existence limited liability company formalities, and will not, nor will any member or manager
thereof, amend, modify or otherwise change its certificate, articles of incorporation, by-laws,
certificate of organization or Iefmation, or articles of organization, operating agreement or
regulations in a manner which adversely affects Borrower's, or its manager's existence as a
single-purpose, single-asset "bankruptcy remote” entity; .. :

(hy wil conduct and opera te it husiness as preéently conducted and operated;

(1) has mamtamed and will maintain books and records.and bank accounts
separate from those of its affiliates, including its gencral rartners, principals and members;

()  will be, and at all times will hold itsetfout to the public as, a legal entity
separate and distinct from any other entity (including any affillate'of Borrower, any constituent
party of Borrower, any guarantor or any affiliate of any consufoent party or guarantor); has
corrected, and shall correct any known misunderstanding regarding iis sizius as a separate entity;
has conducted, and shall conduct, its business in its own name; has paid, and will pay, its own
liabilities out of its own funds and assets; has not, and shall not identify' itself or any of its
affiliates as a division or part of the other; and has maintained and utilized, and shall maintain
and utilize a separate telephone number and separate statlonery, invoices and chienis from any
other entity; - :

- (k) will file its own tax returns; -

() will maintain Iadequate capital for the normal obiigations reasonably
foreseeable in a business .of its size and character and in light of its contemplated business
operations;

(m)  will not, nor will :iny"mer-riber',' manager, principal or affiliate, seek the
dissolution or winding up, in-whole or in part, of Borrower;
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: (n)  will not enter into any transaction of merger or consolidation, or acquire
by purchase or otherwise all or substantially all of the business or assets of, or any stock or
beneficial ownership of, any entity;

(0)  has not, and will not commingle the funds and other assets of Borrower
with those of any member, manager, general partner, principal or affiliate or any other person;

(p)  has maintained, and will maintain its assets in such a manner that it is not
costly or difficult to segregate, ascertain or identify its individual assets from those of any
affiliate or any other person;

(1)  has, and any manager of Borrower has, at all times since their respective
formation, observed all legal and customary formalities regarding their respective formation and
will continue to ¢bserve all legal and customary formalities;

(r) doues not and will not hold itself out to be responsible for the debts or
obligations of any other pérson;

(s}  upon the” commencement of a voluntary or involuntary bankruptcy
proceeding by or against Borrower Berrower shall not seek a supplemental stay or otherwise
pursuant to 11 U.S.C. 105 or any oiher provision of the Act, or any other debtor relief law
(whether statutory, commeon law, case law, or atherw1se) of any jurisdiction whatsoever, now or
hereafter in effect, which may be or beconic apphcable to stay, interdict, condition, reduce or
inthibit the ability of Lender to enforce any righ's o Lender against any guarantor or indemnitor
of the secured obligations or any other party i‘able W1th respect thereto by virtue of any
indemnity, guaranty or otherwise; :

{t) if Borrower is a limited .partnership or a limited lability company, the
general partner or managing member (the "SPC Entity") shall be, a corporation or limited liability
company whose sole asset is its interest in Borrower and the SPC Entity will at all times comply,
and will cause Borrower to comply, with each of the representations, ~varranties, and covenants
contained in this Section 1.32 as if such representation, warranty or cov:nant was made directly
by the SPC Entity. If Borfower is a corporation, Borrower itself shall conyply with each of the
representations, warranties and covenants contained in this Section 1.32 as an SPC Entity.
Borrower shall at all times cause there to be at least one duly appointed member 4t tiie board of
directors of the SPC Entity or as a separate independent manager of Borrowei teasonably
satisfactory to Lender (an "Independent Director") who shall not have been at the time ¢f such
individual's appointment, and may not have been at any time during the preceding five (5) years
(i) a shareholder of, or an officer, director, attorney, counsel, paitner or employee of, Borrower
or any of its shareholders, subsidiaries or affiliates, (ii) a customer of, or supplier to, Borrower or
any of its shareholders, subsidiaries or affiliates, (iii) a person or other entity controlling or under
common control with any such shareholder, partner; supplier or customer, or (iv) a member of
the immediate family of any such shareholder, officer; director, partner, émployee, supplier,
customer or any other director of the SPC Entity. As used herein, the term "control" means the
possession, directly or indirectly, of the power to diréct or cause the direction 'of the management
and policies of a person-or entity, whether through ownership of voting securities, by contract or
otherwise;
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(u)  has not caused and shall not cause, as applicable, the board of directors of
Borrower, the members or managers of Borrower or the board of directors, members or
managers of any general partner of Borrower to take any action which, under the terms of the
organizational documents for Borrower and its general partner or manager, as applicable,
requires the unanimous affirmative vote of one hundred percent (100%) of the members of the
board of directors, members or manager, unless at the time of such action there shall be at least
one director, member or manager, as applicable, who is an Independent Director; :

(v)  shall conduct its business so that the assumptions of fact made with
respect to Borrower in those certain opinion letters dated the date hereof delivered by
Sonnenschein Nath & Rosenthal (collectively, the "Non-Consolidation Opinion") with respect to
non-consolicetion issues, delivered in connection with the execution and delivery of the Loan
Documents sheli re true and correct, in all material respects at all times; and -

(wy as same relates solely to DK Rolling Exchange, LI.C, is and shall remain
organized in the Statc of Delaware, has and shall maintain in effect an a limited liability
company agreement or operating agreement which provides for the continued existence of
Borrower in the event of the banjzmptcy or dissolution of the sole member, and shall conduct its
business in accordance with the balance of the terms hereof so that the Critical Assumptions of
Fact (as defined below) with respect to Borrower in that. certain single member limited liability
company opinion letter dated the date'heceof delivered by Prickett, Jones & Elliott (the "Single
Member LLC Opinion") delivered in conznection with the execution and delivery of the Loan
Documents shall be true and correct, in all material respects at all times. As used herein,

"Critical Assumptions of Fact" shall mean: (i) that the LLC Agreement and the Amended LLC
Certificate (both as definedin the Single Member L1 Opinion) constitute the entire agreements
with respect to the subject matter set forth in the Siigle Member LLC Opinion and are in full
force and effect; (it) the due organization or formation, valio’ existence and good standing of DK
Rolling Associates Limited Partnership, an Illinois limiicd parinership (the "Sole Member"),
under its jurisdiction of authorization; (iii) that Sole Member bas the capacity, power and
authority to execute and deliver, and to perform its obligations unaer the LLC Agreement; (iv)
the due authorization, execution and delivery of the LLC Agreement; () that the Sole Member
has paid to the Company the full consideration due as of the date of tne Single Member LLC
Opinion, if any, for its interests and the admission of thé Sole Member is reflested in the records
of the Company; (vi) that all distributions and payments required under the LLC Agzreement will
be made in accordance with the Delaware Limited Liability Company Act, 6 Del. GLCh. 18, and
(vii) that no steps have been taken to dissolve or terminate the Company. -

1.33  Litigation. Borrower will give prompt written notice to Lender of any litigation
or governmental proceedings pending or threatened (in writing) against Borrower which mlght
have a Material Adverse Effect.

1.34 ERISA.

(a) Borrower shall not engage in-any transaction Wthh would cause any
obllgatlon or action taken or-to: be taken, hereunder (or the .exercise by Lender of any of its
rights under the Note, this Mortgage or-any of the other Loan Documents) to be a non-exempt
under a statutory or administrative .class-exemption) prohibited transaction under ERISA.
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(b)  Bormrower further covenants and agrees to deliver to Lender such
certifications or other evidence from time to time throughout the term of this Mortgage, as
requested by Lender in its sole discretion, that (i) Borrower is not an "employee benefit plan" as
defined in Section 3(3) of ERISA, which is subject to Title [ of ERISA, or a "governmental plan"
within the meaning of Section 3(3) of ERISA; (ii} Botrower is not subject to' state statutes
regulating investments and fiduciary obligations with respect to governmental: plans; and (111) one
or more of the followmg c1rcumstances 1§ true: :

-(1) Equity interests in Borrower are publicly offeréd securities within
the meaning of 29 C.F.R. Section 2510.3-101(b)(2);

(2)  Less than twenty-five percent (25%) of each outstanding class of
equity juierests in Borrower are held by "benefit plan investors” within the meaning of
29 C.F.R. Section 2510.3-101(f)(2); or

3y~ Borrower qualifies as an "operating company” or a "real estate
operating company” within the meaning of 29 C.F.R. Section 2510.3-101(c) or (e) or an
investment company registered under the Investment Company Act of 1940.

(¢) BORROWER SHALL INDEMNIFY LENDER AND DEFEND AND
HOLD LENDER HARMLESS ¥FROM AND AGAINST ALL CIVIL PENALTIES,
EXCISE TAXES, OR OTHER LOSS,; CO5T, DAMAGE AND EXPENSE (INCLUDING,
WITHOUT  LIMITATION, REASONABLE ATTORNEYS' FEES AND
DISBURSEMENTS AND COSTS INCURRED IN THE INVESTIGATION, DEFENSE
AND SETTLEMENT OF CLAIMS AND LOSSES INCURRED IN CORRECTING ANY
PROHIBITED TRANSACTION OR IN THE SALZL OF A PROHIBITED LOAN, AND IN
OBTAINING ANY INDIVIDUAL PROHIBITEL  TRANSACTION EXEMPTION
UNDER ERISA THAT MAY BE REQUIRED, IN.EEZNDER'S SOLE DISCRETION)
THAT LENDER MAY INCUR, DIRECTLY OR INDIRIIC11.Y, AS A RESULT OF A
DEFAULT UNDER THIS SECTION 1.34. THIS INDEMNI't< \SHALL SURVIVE ANY
TERMINATION, SATISFACTION OR FORECLOSURE OF TH1S MORTGAGE.

1.35 Defeasance.

(8  Notwithstanding anything to the contrary contained in.ihb¢ Note, this
Mortgage or the other Loan Documents, at any time after the second (2nd) annive:sery of the
date that is the "startup day,” within the meaning of Section 860G(a)(9) of the Interna’ Revenue
Code of 1986, as amended from time to time or any successor statute (the "Code"), of a "real
estate mortgage investment conduit” ("REMIC") within the meaning of Section 860D of the
Code, that holds the Note and this Mortgage and provided (unless: Lender shall otherwise
consent, in its sole discretion) no Event of Default has occurred and is continuing hereunder or
under any of the other Loan Documents, Borrower shall have the right to obtain the release of the
Property from the lien of this Mortgage and the other Loan Documents upon the satisfaction of
each of the following condmons precedent (such transactnon being referred to herein as a
"Defeasance") : R : - . .
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(1}  not less than thirty (30) days' prior written notice to Lender
specifying a regular Payment Date under the Note (the "Release Date"} on which the
Defeasance Collateral (hereinafter defined) is to be delivered;

(2)  the remittance to Lender on the related Release Date of interest
accrued and unpaid on the outstanding principal amount of the Note to and including the
Release Date and the scheduled amortization payment due on such Release Date, together
with all other amounts then due and payable under the Note, this Mortgage and the other
Loan Documents;

(3)  thedelivery on or prior to the Release Date to Lender of:

(A)  anamount equal to that which is sufficient to purchase U.S.
Government Securities (hereinafter defined) that provide for payments prior, but'
as c1oge-as possible, to all successive monthly Payment Dates (as defined in the
Note) oeourring after the Release Date including the payment made on the
Maturity Date. with each such payment being equal to or greater than the amount
of the corresponding installment of principal, interest and, if applicable, the fee of
the Servicer requirzd to be paid hereunder and/or under the Note (the "Defeasance
Collateral"), each of which shall be duly endorsed by the holder thereof as
directed by Lender or accompanied by a written instrument of transfer in form
and substance wholly satisfactory to Lender (including, without limitation, such
instruments as may be. required-by the depository institution holding such
securities to effectuate book-entry transfers and pledges through the book-entry
facilities of such institution) in orcer to- create a first priority security interest
therein in favor of Lender in conformivy with all applicable state and federal laws
governing grantmg of such security interesis;

(B) a pledge and security ageenient, in form and substance
satisfactory to Lender, creating a first priority securit; interest in favor of Lender
in the Defeasance Collateral (the "Defeasance Secutiy Agreement"), which
Defeasance Security Agreement shall (i) provide, among other things, that any
excess received by Lender from the Defeasance Collateral over the amounts
payable by Bormrower hereunder shall be refunded to Borrower promptly after
each Payment Date, and (ii) be included within the definition of "Murigage" for
purposes of each Loan Document from and afteér the date of its execution,;

(C)  a certificate’ of an authorized representative of Borrower
certifying that the requirements set. forth in thls Section 1.35(a) have been
satisfied;

(D) . an opinion of counsel for Borrower in form and substance
satisfactory to Lender to the effect that Lender has a perfected first priority.
security interest in the Defeasance Collateral and the Defeasance Security
Agreement is.enforceable against Borrower in accordance with:its terms;
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(E)  an opinion of counsel for Lender, prepared and delivered
by counsel for the Servicer at Botrower's reasonable expense, stating that any
trust formed as a REMIC in connection with any Secondary Market Transaction
(as defined in Section 4.32 hereof) will not fail to maintain its status as a REMIC
as a result of such Defeasance; '

4102

(F)  acertificate from a firm of independent public accountants
acceptable to Lender certifying that the Defeasance Collateral is sufficient to
satisfy the requirements of Section 1 35[a)(31(A) hereinabove;

- {G) a proposed release of the Property from this Mortgage, the
Assignment and any UCC Financing Statements relating thereto (for execution by
Lénder) in a form appropriate for cancellation of such documents in the
jurisdiction in which the Property is located,;

(H) evidence in writing from the applicable Rating Agency to
the effect ‘that the collateral substitution will not result in a downgrading,
withdrawal or gualification of the respective ratings in effect immediately prior to
such Defeasance for any securities issued in connection with the Secondary
Market Transaction' (a; defined in Sect10n4 32 hereof) Whlch are then
outstanding; and . o

() - such oiker certificates, documents or instruments as Lender
may reasonably request;

(4)  the payment by Borrowzr to Lender of all reasonable out-of-pocket
costs and expenses (including, without limitation.teasonable attorneys' and accountant's
fees and disbursements, and Rating Agency fees and xpenses, if any)-incurred by Lender
in connection with the satisfaction of the conditions ard requirements described in this
Section 1.35. )

(b)  Upon compliance with the requ1rements of thls Secuion 1,35 1 .33, the Property
shall be released from the lien of this Mortgage, the Assignment and oniy UCC Financing
Statements related thereto, the obligations hereunder and under the other Loa Dpcuments with
respect to the Property shall no longer be applicable and the Defeasance Collateral shall be the
sole source of collateral securing the Note and all other obligations under the Loan ucuments.
Lender shall apply the Defeasance Collateral and the payments received therefroin to the
payment of all scheduled principal and interest payments (the "Scheduled Defeasance
Payments") due on all successive Payment Dates under the Note after the Release including the
payment due on the Maturity Date. Borrower, pursuant to the Defeasance Security Agreement or
other appropriate document, shall direct that the payments received from the Defeasance
Collateral shall be made directly to Lender and applied to satisfy the obhgatlons of Borrower
under the Note and the Defeasance Security Agreement.

(c) In connection with the release of the Property in accordance with this
Section 1.35, if Borrower shall continue to own any assets other than the Defeasance Collateral,
Borrower shall establish or designate a single-purpose, bankmptcy—remote successor entity
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acceptable to Lender (the "Successor Trustor"), with respect to which a non-consolidation
opinion satisfactory in form and substance to Lender has been delivered to Lender (if such
non-consolidation opinion was required of Borrower in connection with the origination of the
indebtedness secured hereby) in which case Borrower shall transfer and assign to the Successor
Trustor all obligations, rights and duties under the Note and the Defeasance Security Agreement,
together with the pledged Defeasance Collateral. The Successor Trustor shall assume the
obligations of Borrower under the Note and the Defeasance Security Agreement pursuant to an
assumption agreement satisfactory to' Lender in its sole discretion. As a condition to such
assignment and assumption, Borrower shall (i) deliver to Lender an opinion of counsel in form
and substance and delivered by counse! satisfactory to Lender in its reasonable discretion stating,
among other things, that such assumption agreement is enforceable against Borrower and such
successor ety in accordance with their respective terms, and (ii) pay all costs and expenses
incurred by Lead<s or its agents in connection with such assignment and assumption (including,
without limitation. {ni review of the proposed transferee. and. the preparation of the assumption
agreement and relate documentation). Upon such assumption, Borrower shall be relieved of its
obligations hereunder, urder the other Loan Documents and under the Defeasance Security
Agreement other than those obligations which are specifically intended to survive the
termination, satisfaction or astigoruent of this Mortgage or the exercise of Lender's rights and
remedies hereunder.

(d)  Upon the release of the Property in accordance with this paragraph,
Borrower shall have no further right to prernay the Note pursuant to the other provisions of this
paragraph or otherwise. In connection witn the conditions set forth in Section 1.35(a)}(3)(A)
above, Borrower hereby appoints Lender as its-agent and attomney-in-fact for the purpose of
purchasing the Defeasance Collateral with funds provided by Borrower. Borrower shall pay any
and all expenses incurred in the purchase of the Def:asance Collateral and any revenue,
documentary stamp or intangible taxes or-any other tax ‘o7 charge due in connection with the
transfer of the Note or otherw1se required to accomplish: the agrecinents of this paragraph.

() As used herein, the term "U.S. Governrieut Securities” shall mean
non-redeemable securities evidencing an obligation to timely pay prin<ipal and/or interest in a
full and timely manner that are direct obligations of the United States of Arierica for the full and
timely payment of which its full faith and crcdlt is- pledged : .

1.36  Multiple Tracts. Borrower recogmzes that the -Property consists of multiple
parcels or tracts. At Lender's request, Borrower agrees to.amend and/or supersede th:s Bortgage
and other Loan Documents. with twe (2) or more Mortgages and corresponding Loan Documents,
each such new instrument corresponding to a portion of the Property such that all the new
instruments will collectively encumber the Property. Borrower further agrees that such new
multiple Mortgages and other new instruments may include such partial release provisions as
Lender may require; provided, however, any such new partial release provisions shall not be
economically inconsistent with those currently provided in this Mortgage.. Borrower further
agrees to cooperate with Lender with respect to Lendet's reasonable request for additional or
supplemental documents relative to the new instruments described in this Section 1,36 (e.g., title
updates or endorsements, evidence of authority, etc.) provided, Lender shall retmburse
Borrower s reasonable costs incurred in complymg with such requests. : "
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ARTICLE II
EVENTS OF DEFAULT

2.1  Events of Defauit. The occurrence of any of the following events shall be an
Event of Default (so called herein) hereunder:

(a)  Borrower fails to (i) make any payment under the Note when due, or
(1i) timely make any regularly scheduled monthly deposit into a Reserve when due.

(b)  Borrower fails to punctually perform any other covenant, agreement,
obligation, term or condition hereof which requires payment of any money to Lender {except
those specifica,in Section 2.1(a) above) and such failure continues for ten (10) days after
Lender's writtern-notice to Borrower of such amount due (it being expressly agreed and
understood that 1o rotice or grace period whatsoever shall be applicable with respect to those
items described in‘iection 2.1(a) hereinabove).

(c)  Borcower fails to provide insurance as required by Section 1.4 hereof or

fails to perform any covenant, sgreement, obligation, term or condition set forth in Section 1.16
or Section 1.30 hereof.

(d)  Borrower fails ic'perform any other covenant, agreement, obligation, term
or condition set forth herein, other than thosz otherwise deseribed in this Section 2.1, and, to the
extent such failure or default is susceptiblé of being cured, the continuance of such failure or
default for thirty (30) days after written notice thereof from Lender to Borrower; provided,
however, that if such default is susceptible of curz but such cure cannot be accomplished with
reasonable diligence within said period of time, and 17 Borrower commences to cure such default
promptly after receipt of notice thereof from Lender, and toireafter prosecutes the curing of such
default with reasonable diligence, such period of time shail’b¢ extended for such period of time
as may be necessary to cure such default with reasonable diligence, but not to exceed an
additional ninety (90) days. e :

(e) Any representation or warranty made herein, in & 1 connection with any
application or commitment relating to the Loan, or in any of the other L.oan Documents to
Lender by Borrower, by any principal, managing member or general partner ‘n Borrower, or by
any indemnitor or guarantor under any indemnity or guaranty executed in conncction with the
Loan is determined by Lender to have been false or mlsleadmg in any material respect at the
time made. s

® There shall be a sale, conveyance, disposition, alienation, hypothecation,
leasing, assignment, pledge, mortgage, granting of a security interest in or other transfer or
further encumbrancing of the Property, Borrower or its owners, or any portlon thereof or any
interest therein, in violation of Section 1.13 hereof. ' :

@ A default occurs under any of the- other Loan Documents which has not
been cured within any applicable grace or cure period therein provided.

(h)  Borrower, the manager of Borrower or any indemnitori_or guarantor under
any indemnity or guaranty execute_d in connection —with,- the Loan becomes, insolvent, or shall
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make a transfer in fraud of creditors, or shall make an assignment for the benefit of credrtors
shall file a petition in bankruptcy, shall voluntarily be adjudicated insolvent or bankrupt or shall
admit in writing the inability to pay debts as they mature, shall petition or apply to any tribunal
for or shall consent to or shall not contest the appointment of a receiver, trustee, custodian or
similar officer for Borrower, for the manager of Borrower or for any such indemnitor or
guarantor or for a substantial part of the-assets of Borrower, of any such manager of Borrower or
of any such indemnitor or guarantor, or shall commence any case, proceeding or other action
under any bankruptcy, reorganization, arrangement, readjustment or debt, dlssolutlon or
quurdatron law or statute of any ]UIlSdlCtIOI’l whether now or hereafter in effect.

(i) A petition ("Petition") 1s filed or any case, proceeding or other action is
commenced agrinst Borrower, against the manager of Borrower or against any indemnitor or
guarantor under any indemnity or guaranty executed in connection with the Loan seeking to have
an order for relicf entered against it as debtor or seeking reorganization, arrangement,
adjustment, liquidatioz, dissolution or composition of it or its debts or other relief under any law
relating to bankruptcy, insolvency, arrangement, reorganization, receivership or other debtor
relief under any law or statitc of any jurisdiction, whether now or hereafter in effect, or a court
of competent jurisdiction entcrs an order for relief against Borrower, against the manager of
Borrower or against any indemritor-or guarantor under any indemnity or guaranty executed in
connection with the Loan, as debtov, ot an order, judgment or decree is entered appointing, with
or without the consent of Borrower, of ary-such manager of Borrower or of any such indemnitor
or guarantor, a receiver, trustee, CllStOdlar. v similar officer for Borrower, for any such manager
of Borrower or for any such indemnitor or guarantor, or for any substantial part of any of the
properties of Borrower, of any such manager. of Borrower or of any such indemnitor or
guarantor, and if any such event shall occur, suclPetition, case, proceeding, action, order
judgment or decree shall not be d1sm1ssed within sixty (50} days after being commenced

(1) Borrower solicits or aids the sohcl‘tatiOf: of the filing of any Petition
against Borrower including, without limitation: (i) providing information regarding the identity
of creditors or the nature of creditors' claims to any third party wilzss compelled to do so by
order of a court of competent jurisdiction or by regulation promulgated by a governmental
agency, or (ii} paying the Iégal fees or expenses of- any credttor of or interest holder in Borrower
thh respect to any matter whatsoever. :

(k)  The Property or any part thereof shall be taken on execruon of other
process of law in any action against Borrower.

() Borrower ahandons' all or any material portion of the Property

(m) The holder of any l1en or securrty interest on the Property (wrthout
1mp1y1ng the consent of Lender to the existence or.creation of any such lien or security interest),
whether superior or subordinate to this' Mortgage or any-of the other . Loan Documents, declarés a
default and such default is:not cured within any applicable grace or cure period set forth in the
applicable document or such holder institutes foreclosure or other proceedlngs for the
enforcement of its remedies thereunder. :
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(n)  The Property, or any part thereof, is subjected to actual or threatened
waste or to removal, demolition or material alteration so that the value of the Property is
materially diminished thereby and Lender determines (in its subjective determination) that it 1s
not adequately protected from any loss, damage or risk associated therewith.

(0) Any dissolution, termmatwn partial or complete 11qu1dat10n merger or
consolidation of Borrower or the manager of Borrower.

(p) If any of the facts forming the basis of the assumptibns set forth in the
Non-Consolidation Opinion, shall no longer be true and correct in all material respects.

(@ The Propeny,' or any part fherebf, is subjected o a partition action
pursuant to the t<zms of the TIC Agreement or otherwise.

(9] If any of the facts forming the basis of the Cnitical Assumptions of Fact (as
defined in Section 1,32{w} above) set forth in the Single Member LLC Opinion, shall no longer
be true and correct in all nia'erial respects.

ARTICLE i1
REMEDIES

3.1  Remedies Available. If there'shall occur a default under this Mortgage, and such
default has not been cured within any applicakie grace or cure period, then this Mortgage is
subject to foreclosure as provided by law and Lender may, at its option and by or through a
trustee, nominee, assignee or otherwise, to the fullest ¢xtent permitted by law, exercise any or all
of the following rights, remedies and recourses, either successively or concurrently:

(a)  Acceleration. Accelerate the Maturity Daic and declare any or all of the
indebtedness secured hereby to be immediately due and payabl¢ without any presentment,
demand, protest, notice or action of any kind whatever (each ot which is hereby expressly
waived by Borrower), whereupon the same shall become immediatety #ue and payable. Upon
any such acceleration, payment of such accelerated amount shall constitute & prepayment of the
principal balance of the Note and any applicable prepayment fee provided for it the Note shall
then be immediately due and payable.

(b)  Entry on the Property. Without in any way curing or waiving 2ny-default
of Borrower, either in person or by agent or by court-appointed receiver, with or-without
bringing any action or proceeding, or by a receiver appointed by a court and without regard to
the adequacy of its security, enter upon and take possession of the Property, or any part thereof,
in its own name, without force or with such force as is permitted by law and without notice or
process or with such notice or process as is required by law, unless such notice and process are
waivable, in which case Borrower hereby waives such notice and process, and do any and all acts
and perform any and all work which may be desirable or necessary in Lender's judgment to
complete any unfinished construction on the Land, to preserve and/or enhance the value;
marketability or rentability of the Property, to increase the income therefrom, to manage and
operate the Property or to protect the security hereof, and all sums expended by Lender therefor,
together with interest thereon at the Default Interest Rate (as defined in the Note), shall be
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immediately due and payable to Lender by Borrower on demand and shall be secured hereby and
by all of the other Loan Documents securing all or any part of the indebtedness evidenced by the
Note.

(c)  Collect Rents and Profits. With or without taking possession of the
Property, sue for or otherwise collect the Rents and Profits, including those past due and unpaid,
and apply the same, less costs and expenses of operation and collection, including reasonable
attorneys' fees, upon any indebtedness secured hereby, alI in such order as Lender in its
discretion may determine. : : -

(d)  Appointment of Receiver. Upon, or at any time prior or after instituting
any judicial {oreclosure or instituting any other foreclosure of the liens and security interests
provided for heiein or any other legal proceedings hereunder, make application, ex parte, to a
coust of competen! furisdiction for appointment of a receiver for-all or-any patt of the Property,
as a matter of strict-ryzht and without notice to Borrower and without regard to the adequacy of
the Property for the repayment of the indebtedness secured hereby or the solvency of Borrower
or any person or persoas liable for the payment of the indebtedness secured hereby, and
Borrower does hereby irrevocably consent to such appointment, waives any and all notices of
and defenses to such appointmert and agrees not to oppose any application therefor by Lender,
but nothing herein is to be construzd to deprive Lender of any other right, remedy or privilege
Lender may now have under the law (o have a receiver -appointed; provided, however, that the
appointment of such receiver, trustee or o)<t appointee by virtue of any court order, statute or
regulation shall not impair or in any manner preiudice the rights of Lender to receive payment of
the Rents and Profits pursuant to other terms ar.d provisions of this Mortgage or the Assignment.
Any such receiver shall have all of the usual pow«rs-and duties of receivers in similar cases,
including, without limitation, the -full power to hoid; Jdavelop, rent, lease, manage,’ maintain,
operate and otherwise use or permit the use of the Prope v upon such termis and conditions as
said receiver may deem to be prudent and reasonable undcr the circumstances as more fully set
forth in Section 3.3 below. Such receivership shall, at the opiion ef Lender, continue until full
payment of all of the indebtedness secured hereby or until title to tie Property shall have passed
by foreclosure sale under this Mortgage or deed in lleu of foreclosure

(e)  Foreclosure. Immedlately commence' an action to foreclose this Mortgage
or to specifically enforce its provisions or any of the indebtedness secured hereay, pursuant fo
the statutes in such case made and provided, and sell the Property or cause thé Froperty to be
sold in accordance with the requirements and procedures provided by said ‘statutes i a single
parcel or in several parcels at the option of Lender. In the event foreclosure procecaings are
instituted or filed by Lender, all expenses incident to such proceedings, inctuding, but not limited
to, attorneys' fees and costs, shall be paid by Borrower and secured by this Mortgage and by all
of the other Loan Documents securing all or any part of the indebtedness evidenced by the Note.
The secured indebtedness and all other obligations secured by this Mortgage, including, without
limitation, interest at the Default Interest Rate (as defined in the Note), any prepayment charge,
fee or premium required to be paid under the Note in order to prepay principal (to the extent
permitted by applicable law), reasonable attorneys' fees and any other amounts due and unpaid to
Lender under the Loan Documents, may be bid by Lender in the event of a foreclosure sale
hereunder Lender may, by followrng the procedures and satrsfymg the requrrernents prescnbed
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by law, foreclose on only a portion of the Property and, in such event, said foreclosure shall not
affect the lien of the Mortgage on the remaining portlon of the Property not foreclosed.

(f)  Judicial Remedies. Proceed by suit or suits, at law or in equity, instituted
by Lender, to foreclose the liens and security interests of this Mortgage as against all or any part
of the Property, and to have all or any part of the Property sold under the judgment or decree of a
court of competent jurisdiction. In the event of a judicial sale pursuant to a foreclosure decree, it
is understood and agreed that Lender or its assigns may become the purchaser of the Property.
This remedy shall be cumulative of any other non-judicial remedies available to the Lender with
respect to the Loan Documents. Proceeding with the request or receiving a judgment for legal
relief shall not be or be deemed to be an election of remedies or bar any avallable non—;udwlai
remedy of the Lender.

(g)- - Other. Exercise any other right or remedy available hereunder, under any
of the other Loan Uscuinents or at law or in equity. '

3.2 Application of Proceeds. To the fullest extent permitted by law, the proceeds of
any sale under this Mortgage shall be applied, to the extent funds are so available, to the
following items in such order as Kender in its discretion may determine:

(a)  To payment of (n¢ costs, expenses and fees of taking possession of the
Property, and of holding, operating, mair ta;n?ng,'nsing, leasing, repairing, improving, marketing
and selling the same and of otherwise enforcing Lender's right and remedies hereunder and under
the other Loan Documents, including, but not limiced to, receivers' fees, court costs, attorneys',
accountants', appraisers’, auctioneers’, managers &nd nther professionals' fees title charges and
transfer taxes.

_ (b)  To payment of all sums expended by/Lender under the: terms of any of the
Loan Documents and not yet repaid, together with interest on such sums at the Default Interest
Rate (as defined in the Note).

(¢ To payment of the secured indebtedness and all‘cther obligations secured
by this Mortgage, including, without limitation, interest at the Default Intecest Rate (as defined in
the Note) and, to the extent permitted by applicable law, any prepayment fee,.*harge or premium
required to be paid under the Note in order to prepay principal, in any order that Lerder chooses
in its sole discretion.

(dy The _remainder, if any, of such funds shall be disbursed to Borrower or to
the person or persons legally entitled thereto.

3.3  Right and Authority of Receiver or Lender in the Event of Default; Power of
Attorney. Upon the occurrence of a default hereunder; which default is not cured within any
applicable grace or cure period, and entry upon the Property pursuant to Section 3.1(b) hereof or
appointment of a receiver pursuant to Section 3.1(d) hereof, .and under such terms and conditions
as may be prudent and reasonable under the circumstances in Lender's or the receiver's sole
discretion, all at Borrower's expense, Lender or said receiver, or such other persons or entities as
they shall hire, direct or engage, as the case may be, may do or permit one or more of the
following, successively or- eoncurrenﬂy (a) enter upon and take possess1on and control of any
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and all of the Property; (b) take and maintain possession of all documents, books, records, papers
and accounts relating to the Property; (c)exclude Borrower and its agents, servants and
employees wholly from the Property; (d) manage and operate the Property; (e) preserve and
maintain the Property; (f) make repairs and alterations to the Property; (g)complete any
construction or repair of the Improvements, with such changes, additions or modifications of the
plans and specifications or intended disposition and use of the Improvements as Lender may in
its sole discretion deem appropriate or desirable to place the Property in such condition as will,
in Lender's sole discretion, make it or any part thereof readily marketable or rentable; (h) conduct
a marketing or leasing program with respect to the Property, or employ a marketing or leasing
agent or agents to do so, directed to the leasing or sale of the Property under such terms and
conditions as Lender may in its sole discretion deem appropriate or desirable; (i) employ such
contractors, sut contractors, materialmen, architects, engineers, consultants, managers, brokers,
marketing ageats, or other employees, agents, independent contractors or professionals, as
Lender may in iis sole discretion deem appropriate or desirable to implement and effectuate the
rights and powers nerein granted; (j)execute and deliver, in the name of Lender as
attorney-in-fact and agent of Borrower or in its own name as Lender, such documents and
instruments as are necessary Or appropriate to consummate authorized transactions; (k) enter into
such leases, whether of real cr rerconal property, or tenancy agreements, under such terms and
conditions as Lender may in its sole discretion deem appropriate or desirable; (1) collect and
receive the Rents and Profits from the Property; (m) eject tenants or repossess personal property,
as provided by law, for breaches of the-ceaditions of their leases or other agreements; (n) sue for
unpaid Rents and Profits, payments, incumz-or ‘proceeds in the name of Borrower or Lender;

(0) maintain actions in forcible entry and- detaimer, ejectment for possession and actions in
distress for rent; (p) compromise or give acquitianze for Rents and Profits, payments, income or
proceeds that may become due; (q) delegate or assign.any and all rights and powers given to
Lender by this Mortgage; and (rf)do any ‘acts which Lender in its sole discretion deems
appropriate or desirable to protect the security hereof anc vse such measures, legal or equitable,

as Lender may in its sole discretion deem appropriate or desiravie to implement and effectuate
the provisions of this Mortgage. This Mortgage shall constitute-a direction to and full authority
to any lessee, or other third. party who has heretofore dealt or contracied or may hereafter deal or
contract with Borrower or Lender, at the request of Lender, to pay all amounts owing under any
lease, contract, concession, license or other agreement to Lender without proof of the default
relied upon. Any such lessee or third party is hereby irrevocably authorized to, rely upon and
comply with (and shall be fully protected by Borrower in so doing) any icduest, notice or
demand by Lender for the payment to Lender of any Rents and Profits or other sums which may
be or thereafter become due under its lease, contract, concession, license or other agrectent, or
for the performance of any undertakings under any such lease, contract, concession, license or
other agreement, and shall have no right or duty to inquire whether any default under this
Mortgage or under any of the other Loan Documents has actually occurred or is then existing;
Borrower hereby constitutes and appoints Lender, ‘its assignees, successors, transferees and
nominees, as Borrower's true and lawful attorney-in- -fact and agent, with full power of
substitution in the Property, in Borrower's name, place and stead, to do or permit any one or
more of the foregoing described rights, remedies, powers and authorities, successively or
concurrently, and said power of attorney shall be deemed a power coupled w1th an interest and
irrevocable so long as any indebtedness secured hereby is outstanding. Any money advanced by
Lender in connection w1th any actlon taken under this Sect1on 3. 3 together w1th interest thereon
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at the Default Interest Rate (as defined in the Note) from the date of making such advancement
by Lender until actually paid by Borrower, shall be a demand obligation owing by Borrower to
Lender and shall be se(,ured by thlS Mortgage and by every other instrument securing the secured
indebtedness.

34  Occupancy After Foreclosure. In the event there is a foreclosure or comparable
sale or sales hereunder and at the time of such sale or sales, Borrower or Borrower's
representatives, successors or assigns, or any other persons claiming any interest in the Property
by, through or under Borrower (except tenants of space in the Improvements subject to leases
entered into prior to the date hereof), are occupying or using the Property, or any part thereof,
then, to the extent not prohibited by applicable law, each and all shall, at the option of Lender or
the purchaser at such sale, as the case may be, immediately become the tenant of the purchaser at
such sale, whicii tenancy shall be a tenancy from day-to-day, terminable at the will of either
landlord or tenant; 2¢a reasonable rental per day based upon the value of the Property occupied
or used, such rental 1 be due daily to the purchaser. Further, to the extent permitted by
applicable law, in the everi the tenant fails to surrender possession of the Property upon the
termination of such tenancv, tie purchaser shall be entitled to institute and maintain an action for
unlawful detainer of the Property in the appropriate court of the county in which the Land is
located.

3.5 Notice to Account Debior; . Lender may, at any time after a default hereunder,
which default is not cured within any applicable grace or cure period, notify the account debtors
and obligors of any accounts, chattel paper, negotiable- instruments or other evidences of
indebtedness to Borrower included in the Propeity to pay Lender directly. Borrower shall at any
time or from time to time upon the request of Lender nrovide to Lender a current list of all such
account debtors and obligors and their addresses. - - :

3.6 Cumulative Remedies. All remedies contaiied in this Mortgage are cumulative
and Lender shall also have-all other remedies provided at law axd in-equity or in any other Loan
Documents. Such remedies may be pursued separately, successively or concurrently at the sole
subjective direction of Lender and may be exercised in any order-ard as often as occasion
therefor shall arise. No act of Lender shall be construed as an election t-proceed under any
particular provisions of this Mortgage to the exclusion of any other provisioir of this Mortgage or
as an election of remedies to the exclusion of any other remedy which may then or thereafter be
available to Lender. No delay or failure by Lender to exercise any right -or remedy under this
Mortgage shall be construed to be a waiver of that right or remedy or of any defaul( hereunder.
Lender may exercise any one or more of its rights and remedies at its option w1thout egard to
the adequacy of its security. :

3.7  Payment of Expenses. Borrower shall pay on demand all of Lender's expenses
reasonably incurred in any efforts to enforce any terms of this Mortgage, -whether or not any
lawsuit is filed and whether or not foreclosure is commenced but not completed, including, but
not limited to, reasonable legal fees and disbursements, foréclosurc costs and title charges,
together with interest thereon-from and after the date incurred by Lender until actually paid by
Borrower at the Default Interest Rate (as defined in the Note), and the same shall be secured by
this Mortgage and by all of the other Loan Documents securing all or any part of the
indebtedness ev1denced by the Note.
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ARTICLE IV _
MISCELLANEOUS TERMS AND CONDITIONS

" 41  Time of Essence. Time is of the essence with respect to all provisions of this
Mortgage. ' o ‘

42  Release of Mortgage. If and when Borrower has paid all of the secured
indebtedness as the same becomes due and payable, or there is a Defeasance regarding the lien of
this Mortgage in accordance with, and in satisfaction of, the provisions of Section 1.35 of this
Mortgage, then, and in such event only, all rights under this Mortgage shall terminate, except for
those provisions hereof which by their terms survive, and the Property shall become wholly clear
of the liens, security interests, conveyances and assngnments evidenced hereby, which shall be
released by Lesder in due form at Borrower's cost. * Borrower shall be responsible for the
recordation of sich release and payment of any recordation costs associated therewith.

43  Certair Rights of Lender. Without affecting Borrower's liability for the payment
of any of the indebtedness secured hereby, Lender may from time to time and without notice to
Borrower: (a)release any persan liable for the payment of the indebtedness secured hereby;
(b) extend or modify the terms of payment of the indebtedness secured hereby; (c)accept
additional real or personal propert’ ot any kind as security or alter, substitute or release any
property securing the indebtedness secured hereby; (d)recover any part of the Property;
(e) consent in writing to the making of any subdivision map or plat thereof; (f) join in granting
any easement therein; or (g) join in any exte 1510n agreement of this Mortgage or any agreement
subordinating the lien hereof. :

44  Notices. Any notice, report, demand, réquest or other instrument authorized or
required to be given or furnished hercunder, under any uf the other Loan Documents or as
required by law ("Notices") shall be in writing and shal’-be given as follows: (a)by hand
delivery; (b) by deposit in the United States mail as first class ‘certified mail, return receipt
requested, postage paid; (c) by expedited, prepaid, nationwide covir:x service, either commercial
or United States Postal Service, with proof of actual:or attempted déiivery; or (d) by telecopy
transmission (other than.for notices of default) with a' confirmation copy to be delivered by
duplicate notice in accordance with any of clauses (a)-(c) above, in each case. addressed to the
party intended to receive the same at the following address{es):

Lender: . Column Financial, Inc.

~ 11 Madison Avenue
5th Floor
New York, New York 10010-3629

© Attention: Edmund Taylor

- Telecopier: .(212) 325-8106
- Re:  Elk Grove Industrial II (Slough Portfoho),
Elk Grove Village, Illinois
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with copies to: Credit Suisse First Boston Mortgage Capital LLC
Legal & Compliance Department
One Madison Avenue
New York, New York 10010
Attention:  Pamela L. McCormack, Esq.
Telecopier:  (917) 326-7805
Re:  Elk Grove Industrial II (Slough Portfolio),

Elk Grove Village, [llinois

and Servicer: KeyCorp Real Estate Capital Markets, Inc.
911 Main Street
Suite 1500
Kansas City, Missouri 64105
Attention:  Diane Haislip
Telecopier:  (216) 357-6543
or any successor servicer of the Loan.
Re:  Elk Grove Industrial II (Slough Portfolio),
Elk Grove Village, Illinois

Borrower: D&K Elk Grove Industrial I, LLC and
DK Rolling Exchange, LLC -
¢/o Drarer and Kramer, Incorporated
33 Wes. Monroe Street, Suite 1900
Chicago, Llinois 60603
Attention: Forrest D. Bailey
Telecopier:  (312;346-6059

with a copy to: Sonnenschein Nath & Rosenthal
8000 Sears Tower
233 South Wacker Drive
Chicago, Illinois 60606
Attention:  Marlene D. Nations, Esj.
Telecopier:  (312) 876-7934

Any party may change the address to which any such Notice is to be delivered to any
other address within the United States of America, by furnishing ten (10) days writtén notice of
such change to the other parties in accordance with the provisions of this Section 4.4, All
notices, demands and requests shall be effective upon personal delivery, or one (1) business day
after being deposited with the private courier service, or two {2) business days after being
deposited in the United States mail as required above. The inability to deliver Notices because
of a changed address of which no Notice was given, or rejection or refusal to accept any Notice
offered for delivery shall be deemed to be receipt of the Notice as of the date of such inability to
deliver or rejection or refusal to accept delivery. Notice for either party may be given by its
respective counsel. Additionally, Notice from Lender may also be given by the Servicer. For
any notice, demand, request or other communication sent hereunder to Borrower, a single such
notice given in accordance herewith shall be effective as joint notice to all parties constituting
Borrower and multiple copies of the same notice shall not be required to be separately delivered
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to each party constituting Borrower in order to be effective notice to all such parties hereunder or
under any of the Loan Documents.

4.5  Successors and Assigns. The terms, provisions, indemnities, covenants and
conditions hereof shall be binding upon Borrower and the successors and assigns of Borrower,
including all successors in interest in and to all or any part of the Property, and shall inure to the
benefit of Lender and its successors and assigns and shall constitute covenants running with the
land. If Borrower consists of more than one person or entity, each will be jointly and severally
liable to perform the obligations of Borrower.

46  Severability. A determination that any provision of this Mortgage is
unenforceabls ot invalid shall not affect the enforceability or validity of any other provision.

4.7  Cender. Within this Mortgage, words of any gender shall be held and construed
to include any othér 2ender, and words in the singular shall be held and construed to include the
plural, and vice versa, upiess the context otherwise requires.

- 4,8  Waiver; Discontinuance of Proceedings. Lender may waive any single default by
Borrower hereunder without waiving any other prior or subsequent default, and may remedy any
default by Borrower hereunder witnout waiving the default remedied. Neither the failure or
delay by Lender in exercising, any right, power. or remedy upon any default by Borrower
hereunder shall be construed as a waiver o such default or as a waiver of the right to exercise
any such right, power or remedy at a later date. No single or partial exercise by Lender of any
right, power or remedy hereunder shall exhaust the same or shall preclude any other or further
exercise thereof, and every such right, power or remedy hereunder may be exercised at any time
and from time to time. No modification or waiver ©f any provision hereof nor consent to any
departure by Borrower therefrom shall in any event oe eifective unless the same shall be in
writing and signed by Lender, and then such waiver or:consent shall be effective only in the
specific instance and for the specific purpose given. No notice t¢ nor demand on Borrower in
any case shall of itself entitle Borrower to any other or further rotice or demand in similar or
other circumstances. Acceptance by Lender of any payment in an aroreat less than the amount
then due on any of the secured indebtedness shall be deemed an acceprance on account only and
shall not in any way affect the existence of a default hereunder.

49  Section Headings. - The headings of the sections and paragraphs of this Mortgage
are for convenience of reference only, are not to be considered a part hereof and shaliaiot limit or

otherwise affect any ofthe terms hereof

-~ 4.10 GOVERNING LAW THIS MORTGAGE WILL BE GOVERNED BY
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF
ILLINOIS, PROVIDED THAT TO THE EXTENT THAT ANY OF SUCH LAWS MAY
NOW OR HEREAFTER BE PREEMPTED BY FEDERAL LAW, SUCH FEDERAL
LAW SHALL SO GOVERN AND BE CONTROLLING.

4.11 Counting of Days. The term "days."‘when‘used herein shall rﬂean calendar ddys.
If any time period ends on a Saturday, Sunday or holiday officially recognized by the state
within which the Land is located, the period shall be deemed to end on the next succeeding
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business day; provided, however, that in the case of payments due by Borrower to Lender on a
Saturday, Sunday or holiday (c.g., monthly deposits into Reserves, payments on the Note, etc.)
such payments shall be deemed due on the immediately preceding business day. The term
"business day" or "Business Day" when used herein shall mean a weekday, Monday through
Friday, except a legal holiday or a day on which banking institutions in New York, New York
are authorized by law to be closed.

412 Application of the Proceeds of the Note. To the extent that proceeds of the Note
are used to pay indebtedness secured by any outstanding lien, security interest, charge or prior
encumbrance against the Property, such proceeds have been advanced by Lender at Borrower's
request and Lender shall be subrogated to any and all rights, security interests and liens owned
by any own«r or holder of such outstanding liens, security interests, charges or encumbrances,
irrespective of wiiether said liens, security interests, charges or encumbrances are released.

4.13  Unsezoved Portion of Indebtedness. If any part of the secured indebtedness
cannot be lawfully secured by this Mortgage or if any part of the Property cannot be fawfuily
subject to the lien and security interest hereof to the full extent of such indebtedness, then all
payments made shall be applica on said indebtedness first in discharge of that portion thereof
which is unsecured by this Mortgage.

4,14 Cross Default. A default hereunder which has not been cured within any
applicable grace or cute period shall be a del2ult under each of the other Loan Documents

4.15 Interest After Sale. In the evert the Property or any part thereof shall be sold
upon foreclosure as provided hereunder, to the exiert permitted by law, the sum for which the
same shall have been sold shall, for purposes of redetarinn (if applicable pursuant to the laws of
the state in which the ]’roperty is located) bear interest a# d:'. Default Interest Rate (as deﬁned in
the Note). : :

416 Construction of this Document. This document niy be construed as a mortgage,
security deed, deed of trust, chatte]l mortgage, conveyance, assignmient; security agreement,
pledge, financing statement, hypothecation or contract, or any one or iror¢ of the foregoing, in
order to fully effectuate the liens and security interests created hereby ‘and the purposes and
agreements herein set forth.

-4.17 No Merger. It is the desire and intention of the parties hereto that t!os Mortgage
and the lien hereof shall not merge in fee simple title to the Property.

4.18 Rights With Respect to Junior Encumbrances. Any person or entity purporting to
have or to take a junior mortgage or other lien upon the Property or any interest therein shall be
subject to the rights of Lender to amend, modify, increase, vary, alter-or supplement this
Mortgage, the Note or any of the other Loan Documents, to extend the Maturity Date, to, increase
the amount of the indebtedness secured hereby, to waive or forebear the exercise of any of its
rights and remedies hereunder-or under any of the other Loan Documents and to release any
collateral or security for the indebtedness secured hereby, in each and every case without
obtaining the consent of the holder of such junior lien and without the lien or security interest of
this Mortgage losing its priority over the rights-of any-such junior lien.

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT - Page 64
30[[ 1021/Elk Grove Industrial [T (Slough Portfoho) . )



UNOFFICIAL COP Y

4.19 Lender May File Proofs of Claim. In the.case of any receivership, insolvency,
bankruptcy, reorganization, arrangement, adjustment, composition or other proceedmgs affecting
Borrower or the principals, members or general partners in Borrower, or their respective
creditors or property, Lender, to the extent permitted by law, shall be entitled to file such proofs
of claim and other documents as may be necessary or advisable in order to have the claims of
Lender allowed in such proceedings for the entire secured indebtedness at the date of the
institution of such proceedings and for any additional amount which may become due and
payable by Borrower hereunder after such date.

420 After-Acquired Property. All property acquired by Borrower after the date of this
Mortgage which by the terms of this Mortgage shall be subject to the lien and the security
interest cresied hereby, shall immediately upon the acquisition thereof by Borrower and without
further mortgage, deed, conveyance or assignment become subject to the lien and security
interest created by flis Mortgage. '

421 No Reprsseutation. By accepting delivery of any item required to be observed,
performed or fulfilled or te. be given to Lender pursuant to the Loan Documents, including, but
not limited to, any officer's Ceitificate, balance sheet, statement of profit and loss or other
financial statement, survey, app:aisal.or insurance policy, Lender shall not be deemed to have
warranted, consented to, or affirmed the sufficiency, legality, effectiveness or legal effect of the
same, or of any term, provision or censition thereof, and such acceptance -of delivery thereof
shall not be or constitute any warranty, consent or affirmation with respect thereto by Lender.

422 Counterparts. This Mortgage niay he executed in any number of counterparts,
each of which shall be effective only upon delivers” 2nd thereafter shall be deemed an original,
and all of which shall be taken to be one and the saiie‘instrument, for the same effect as if all
parties hereto had signed the same signature page.

4.23  Personal Liability; Joint and Several Liability. ' Notwithstanding anything to the
contrary contained in this Mortgage, the liability of Borrower and its general partners for the
indebtedness secured hereby and for the' performance of the other agrcements, covenants and
obligations contained herein and in the Loan Documents shall be limited as set forth in
Section 1.5 of the Note; provided, however, that nothing herein shall be decined-ta be a waiver of
any right which Lender may have under Sections 506(z), 506(b), 1111(b}) or any sther provisions
of the U.S. Bankruptcy Code to file a claim for the full amount of the indebtedress secured
hereby or to require that all collateral shall continue to secure all indebtedness owirig vo Lender
in accordance with the Note, this Mortgage and the other Loan Documents. Notwiithstanding
anything to the contrary contained herein, subject to Section 1.5 of the Note, the representations,
warranties, covenants and agreements made by each entity constituting Borrower herein, and the
liability of each entity constituting Borrower hereunder, is joint and several, both with respect to
one another and with respect to any other obllgors or mdemmtors relative to the Loan,

4.24 Recording and Filing. Borrower w111 cause the Loan Documents and - all
amendments and supplements thereto and substitutions therefor to be recorded, filed, re-recorded
and re-filed in such manner and in such places as Lender shall reasonably request, and will pay
on demand all such recording, filing, re-recording and re-filing taxes, fees and other charges.
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Borrower shall reimburse Lender, or its servicing agent, for the costs incurred in obtaining a tax
service company to verify the status of payment of taxes and assessments on the Property.

425 Entire Agreement and Modifications. This Mortgage and the other Loan
Documents contain the entirc -agreements between the parties and supersede any prior
agreements (oral or written), and may not be amended, revised, waived, discharged, released or
terminated orally but only by a written instrument or instruments executed by the party against
which enforcement of the amendment, revision, waiver, discharge, release or termination is
asserted.

426 Maximum Interest. The provisions of this Morigage and of all agreements
between Borrower and Lender, whether now existing or hereafter arising and whether written or
oral, are hereby ¢xpresslyilimited so that in no contingency or event whatsoever, whether by
reason of demand oracceleration of the maturity of the Note or otherwise, shall the amount paid,
or agreed to be paia{‘interest") to Lender for the use, forbearance, retention or detention of the
money loaned under the INote exceed the maximum amount permissible under applicable law. If,
from any circumstance wha:soever, performance or fulfillment of any provision hereof or of any
agreement between Borrower anl ender shall, at the time performance or fulfillment of such
provision shall be due, exceed th< limit for Interest prescribed by law or otherwise transcend the
limit of validity prescribed by applizable law, then ipso facto the obligation to be performed or
fulfilled shall be reduced to such limit, 24 if, from any circumstance whatsoever, Lender shall
ever receive anything of value deemed inieiest by applicable law in excess of the maximum
lawful amount, an amcunt equal to any excessive-interest shall be applied to the reduction of the
principal balance owing under the Note in the inverse order of its maturity (whether or not then
due} or at the option of Lender be paid over to Borrgwer, and not to the payment of Interest. All
Interest (including any amounts or payments judicialiv'or otherwise under law deemed to be
Interest) contracted for, charged, taken, reserved, paid or agreed to be paid to' Lender shall, to the
extent permitted by applicable law; be amortized, prorated; allosated and spread throughout the
full term of the Note, including any extensions and renewals thereof until payment in full of the
principal balance of the Note so that the Interest thereon for such !l term will not at any time
exceed the maximum amount permitted by apphcable law. ~ This "ecnon w111 control all
agreements between Borrower and Lender.

427 Apphcanon of Default Interest Rate' Not a Waiver. Application of the Default
Interest Rate (as defined in the Note) shall not be déemed to constitute a waiver of 4ny default or
any rights or remedies of Lender under this Mortgage, any other Loan Document o arplicable
legal requirements, or a consent to any extension of time for the payment or performance of any
obligation with respect to which the Default Interest Rate (as defined in the Note} may be
invoked.

428 Interest Payable by Lender. Lender shall cause funds in the TILC Reserve, the
Lease Termination Payrent Reserve and the Replacement Reserve (the "Funds") to be deposited
into interest bearing accounts of the type customarily maintained by Lender of its servicing agent
for the investment of sirnilar reserves, which accounts may not yield the highest interest rate then
available. The Funds shall be held in an account in Lender's name (or such other account name
as Lender may elect) at a financial institution .or other depository selected by Lender (or its
servicer) in its sole discretion (collectively, the "Depository Institution"). Borrower shall eari no
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more than an amount of interest on the Funds equal to an amount determined by applying to the
average monthly balance of such Funds the quoted interest rate for the Depository Institution's
money market savings account, as such rate is determined from time to time (such allocated
amount being referred to as "Borrower's Interest”). Lender, the servicer or the Depository
Institution shall be entitled to report under Borrower's Federal tax identification number, the
Borrower's Interest on the Funds. If the Depository Institution does not have an established
money market savings account (or if an interest rate for such account cannot otherwise be
determined in connection with the deposit of such Funds), a comparable interest rate quoted by
the Depository Institution and acceptable to Lender (or its servicer) in its reasonable discretion
shall be used. The amount of Borrower's Interest allocated to Funds shall be added to the
balance in the TILC Reserve, the Lease Termination Payment Reserve and the Replacement
Reserve and shall be disbursed for payment of the items for which other Funds in the TILC
Reserve, the Lease Termination Payment Reserve and the Replacement Reserve are to be
dlsbursed

429 Further Sarulations. The additional covenants, agreements and provisions set
forth in Exhibit C attached zreto, if any, shall be a part of this Mortgage and shall, in the event
of any conflict between suc’i ‘urther stipulations and any of the other provisions of this
Mortgage, be deemed to control.

430 Relationship of the Partles. The relationship between Borrower and Lender is that
of a borrower and a lender only and neitae: of those parties is, nor shall it hold itself out to be,
the agent, employee, joint venturer or partner of the other party

431 Fixture Filing. This Mortgage shall be Pffectwe from the date of its recording as a
financing statement filed as a fixture filing with respect to all goods constituting part of the
Property which are or are to become fixtures. The mailizig; address.-of Borrower and the address
of Lender from which information concerning the securlty iiierests may be obtained are set forth
in Section 1.22 above. :

432 Sale of Note and Securitization. At the request of tlie’Lznder and, to the extent
not already required to be provided by Borrower under this Mortgzge. Borrower shall use
reasonable efforts to satisfy the market standards to which the Lender customarily adheres or
which may be reasonably required in the marketplace or by the Rating Ager cies jn connection
with any Secondary Market Transaction of rated single or multi-class securities (tae ‘Securities")
secured by or evidencing ownershlp interests in the Note and this Mortgage, including, without
limitation, to: :

(@) (i) provide such financial and other information with respect to the
Property, the Borrower and the Manager, (ii) provide budgets relating to the Property;
(iii) perform or permit or cause to be performed or permitted such site inspection, appraisals;
market studies, environmental reviews and reports (Phase I's and, if appropriate, Phase II's),
engineering reports and other due diligence investigations of the Property, as may be reasonably
requested by the Lender or the Rating Agencies or as may be necessary or appropriate in
connection with the Secondary Market Transaction; and (iv) make such representations and
warranties as of the closing date of the  Secondary Market Transaction with respect to the
Property, Borrower.and the Loan Documents as are customarily provided in securitization

MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT - Page 67
3011-1021/Elk Grove Industrial 11 (Slough Portfolio)



UNOFFICIAL COP¥o:

transactions and as may be reasonably requested by the Lender or the Rating Agencies and
consistent with the facts covered by such representations and warranties as they exist on the date
thereof, including the representations and warranties made in the Loan Documents (collectively,
the "Provided Information"), together, if customary, with appropriate verification and/or consents
of the Provided Information through letters of auditors or opinions of counsel of independent
attorneys acceptable to the Lender and the Rating Agencies;

(b)  at Lender's expense, cause its counsel to render opinions, which may be
relied upon by the Lender, the Rating Agencies and their respective counsel, agents and
representatives, as to non-consolidation, fraudulcnt conveyance, and true sale or any other
opinion customary in securitization transactions W1th respect to the Property and Borrower and
its affiliates, which counsel and opinions shall be reasonably satisfactory to- the Lender and the
Rating Agencies: and '

(c)y’ - crecute such amendments to the Loan Documents and organizational
documents, enter into a-iockbox or similar arrangement with respect to the Rents and establish
and fund such reserve" funds (including, without limitation, reserve funds for deferred
maintenance and capital impiovements) as may be requested by the Lender or the Rating
Agencies or otherwise to effect ‘ne Secondary Market Transaction; provided, however, that the
Borrower shall not be required to niodify or amend any Loan Document if such modification or
amendment would (i) change the interést cate, the stated maturity or the amortization of principal
set forth in the Note, or (ii) modify or amend-any other material economic term of the Loan: -

For purposes hereof, a "Secondary Market Trznsaction" shall be (a) any sale-or assignment of
this Mortgage, the Note and the other Loan Docunterts to one or more investors as a whole loan;
(b) a participation of the Loan.to one or more investsars; () any deposit of this Mortgage, the
Note and the other Loan Documents with a trust or other entity which may sell certificates or
other instruments to investors evidencing an ownership inteiest in the assets of such trust or other
entity; or (d) any other sale, assignmeént or transfer of the Loal or 2ny interest therein to one or
more investors. At any time during which the'Loan is an asset of 2 Scuritization or is otherwise
an asset of any rated transaction, "Rating Agency" shall mean the iating agency or ratlng
agencies that from time to time rate the Securities, certificates or other : instruments issued in
connection with such securitization or other transaction.

All reasonable third party costs and expenses incurred by Lender i, connection
with Borrower's complying with requests made under this Section shall be paid by Lencer.

In the everit that the provisions of this Mortgage or any of the other Loan
Documents require the receipt of written confirmation from each Rating Agency with respect to
the ratings on the Securities, or, in.accordance with the terms of the transaction documents
relating to a Secondary Market Transaction, such a rating confirmation is required in order:for
the consent of the Lender to be given, the Borrower shall pay all of the costs and expenses of the
Lender, Servicer and each Rating Agency in connection therewith, and, if applicable, shall pay
any fees imposed by any Ratmg Agency as a condition to the dehvery of such conﬁrmanon S
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IN WITNESS WHEREOF, Borrower, intending to be legally bound hereby, has duly
executed this Mortgage to be effective as of the date set forth in the first paragraph hereof.

BORROWER:

D&K ELK GROVE INDUSTRIAL II,
LLC, a Delaware limited liability company

By: D&K ELK GROVE INDUSTRIAL
MANAGER 11, LLC,
a Delaware limited liability company,
its Managing Member

By: DRAPER AND KRAMER,
INCORPORATED,
an llinois corporation,
its Sole Member

Sl DLt

Name: Forrest D.
Title: Presxdent

DK ROLLING EXCHANGE, LLC,
a Delaware limited liability company

By. DK ROLLING ASSOCIATES
! J"'ITED PARTNERSHIP,
aiz Jdinois limited partnershlp, '
its Sole’ Miamber

By: D& ROLLING LLC,
~ an [llinois Jimited liability
company, :
its Managing Gencral Partner
By: DRAPER AN XRAMER,
INCORPORATER,
an llinois corporaiicn
its Sole Member

SO D

Name:Forrest D, Bailey
Tltle President
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STATE OF ILLINOIS §
§
COUNTY OF COOK §

This instrument was ACKNOWLEDGED before me on March '_(O_, 2003 by FORREST

D. BAILEY, as President of DRAPER AND KRAMER, INCORPORATED, an Illinois

corporation, as Sole Member of D&K ELK GROVE INDUSTRIAL MANAGER 1I, LLC, a

Delaware limited liability company, as Managing Member of D&K ELK GROVE

INDUSTRIAL 11, LLC, a Delaware limited liability company, on behalf of said limited liability
000000000000 00000Y

company. "
Py e OFFICIAL SEAL b4

L 4
¢ RACHEL D. ADERHOLDT 3
+  Notary Public, State of lliinois | % J
[SEAL] ¥y Commission Expires 08/21/08¢ |

Yessnosrosacsssrsesereetngy Public State of [llinois

My Commission Zxpires: Qa\
c lv.\ \L %S‘hb \. t\j

4 -d\-by, ¢ Printed Name of Notary Public
STATE OF ILLINOIS §
§
COUNTY OF COOK 8

This instrument was ACKNOWLEDGED tefore me on March ﬁ_ﬂ, 2003 by FORREST
D. BAILEY, as President of DRAPER AND/ KRAMER, INCORPORATED, an lllinois
corporation, as Sole Member of D&K ROLLING LLC, an Tllinois limited liability company, the
Managing General Partner of DK ROLLING ASSOCIATES LIMITED PARTNERSHIP, an
Itlinois limited partnership, as the Sole Member of DK ROLLING EXCHANGE, LLC, a
Delaware limited liability company, on behalf of said limited lixbility company.

$90000400000000000000800 /f’
"OFFICIAL SEAL" ¢f3 C/w :D Y% J(/L—-/—
[SEAL)] RACHEL D. ADERHOLDTY-# -

&

4

+

¢ Notary Public, State of Nlinas ; .-
My C ission E :My Commission Expires 08/2 8&%}, PUbhc’ State of Illinois

y Lomimission xm»roe&ouuouuuooo ‘(E‘/\.ﬂ,‘ 'I) P l I/ID l(\:.'{‘_ .

QL -Q\-00 Printed Name of Notary Public
EXHIBIT LIST

Exhibit A - Legal Description
Exhibit B - Permitted Exceptions
Exhibit C - Additional Stipulations
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Legal Description

Parcel 1:

Lot 1 in RBC Tech Center Subdivision in the North West 1/4 of the South West 1/4 of
Section 26 Township 41 North, Range 11 East of the Third Principal Meridian, in Cook County,
[llinois.

Parcel 2:

Lot 10 in SDK-Subdivision No. 2 of parts of Lots | and 2 in Everding Subdivision of part of the
South West 17470f Section 26 Township 41 North, Range 11 East of the Third Principal
Meridian, in Cook County, Illinois.

Parcel 3:

Lot 11 in SDK Subdivision No. Z 4{ parts of Lots 1 and 2 in Everding Subdivision of part of the
South West 1/4 of Section 26° Tewnship 41 North, Range 11 East of the Third Principal
Meridian, in Cook County, llinois.

Parcel 4:

Lot 1 in RBC Tech Center Subdivision Unit 2, a resubdivision of Lot 2 in Everding Subdivision
of part of the South West 1/4 of Section 26 Townszkip 41 North, Range 11 East of the Third
Principal Meridian (excepting therefrom the fcilowing described property taken by
Condemnation Order entered in Case 02L50283: beginuirg at the southwest comer of Lot 1
aforesaid; thence on an assumed bearing of North 01 degtees 1 l-minutes 31 seconds West along
the west line of said Lot 1, a distance of 25.00 feet; thence Joutli 46 degrees 17 minutes 46
seconds East, 35.29 feet to the south line of Lot 1 aforesaid; thence South 88 degrees 36 minutes
00 seconds West along said south line of Lot 1, a distance of 2540 feet to the point of
beginning), in Cook County, Hlinois.

Parcel 5:

Lot 2 in the resubdivision of Lots 12 to 16, both inclusive, in SDK Subdivision No. 2 of parts of
Lot 1 and 2 in Everding Subdivision of part of the South West 1/4 of Section 26 Township 41
North, Range 11 East of the Third Principal Meridian, in Cook County, Illinois.

Parcel 6:

Lot 1 in Regent Business Center Parcel F, being a resubdivision of Lots 1 through 9, both
inclusive, in SDK Subdivision No. 2 of parts of Lot 1 and 2 in Everding Subdivision of the South
West 1/4 of Section 26 Township 41 North, Range 11 East of the Third Principal Meridian, in
Cook County, I1hnois.
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Parcel 7:

Lot 2 in Regent Business Center Parcel F, being a resubdivision of Lots 1 through 9, both
inclusive, in SDK Subdivision No. 2 of parts of Lot { and 2 in Everding Subdivision of the South
West 1/4 of Section 26 Township 41 North, Range 11 East of the Third Principal Meridian, in
Cook County, Illinois.

Parcel &:

Lot 3 in Regent Office Center-Phase II, being a subdivision in the South East 1/4 of the South
East 1/4 of Section 22, Township 41 North, Range 11 East of the Third Principal Meridian, in
Cook County, lilinois.

Parcel 9:

Easement for the beneiit-of Parcel 8 created by Cross-Easement Agreement for Ingress and
Egress recorded May 13,1999 as Document 99485434 between LaSalle Bank National
Association as Trustee under Trust No. 51005 and the Chicago Trust Company as Trustee under
Trust No. 1107118 over the Higgins Driveway and the portion of the access drive located on the
Chicago property as depicted on Ex'ubi: C.

Street Address: 821-891 Busse Road and 1810-1860 Jarvis Avenue (Parcel 1)
873-895 Cambridge Drive (Farcel 2)
870-898 Cambridge Drive (Parce! 3)
901-985 Busse Road (Parcel 4)
1800 Landmeter Road (Parcel 5)
1001-1051 Cambridge Drive (Parcel 6)
901-951 Cambridge Drive (Parcel 7)
1500 Higgins Road (Parcel 8)
Elk Grove Village, Illinois

Permanent Tax Identification Numbers (P.IN.):  08-26-300-026 (Parcel 1)
08-26-300-016 (Parcel 2)
08-26-300-017 (Parcel 3)
08-26-300-027 (Parcel 4)
08-26-300-024 (Parcel 5)
08-26-300-028 (Parcel 6)
08-26-300-029 (Parcel 7)
08-22-403-015 (Parcel 8)

DALLAS_ 113780643\
3011-1021 03/05/2003
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EXHIBIT B "

Permitted Exceptions

Easement in favor of Northern Illinois Gas Company for the installation, maintenance,
repair, relocation, removal and renewal of gas mains recorded April 23, 1987 as
Document 87215469 as shown on the Survey dated August 15, 2000, last revised March
5, 2003 prepared by Donald R. Smith, LR.L.S. No. 2182, on behalf of Chicagoland
Survey Company as File No.70-85; as amended by Partial Vacation of Easement
recorded February 16, 2001 as Document 0010129355, and the terms and conditions
thereof.

(Affectsfarcel 4)

Easement in-ravor of Commonwealth Edison Company and Illinois Bell Telephone
Company, ana/or their successors in interest, for pole lines, conduits and maintenance
purposes granted by Document 27303527, recorded on October 22, 1984, and the terms
and conditions thereof, as shown on the Survey dated August 15, 2000, last revised
March 5, 2003 preparcd by DonaldR. Smith, LR.L.S. No.2182, on behalf of
Chicagoland Survey Compaay as File No. 70-85.

(Affects Parcel 1)

Easement in favor of Commonwealth Edison Company and Illinois Bell Telephone
Company, and/or their successors in interes, for pole lines, conduits and maintenance
purposes granted by Document 87135967, recorded on March 12, 1987, and the terms
and conditions thereof, as shown on the Survey dated August 15, 2000, last revised
March 5, 2003 prepared by DonaldR. Smith,~1R.L.S. No.2182, on behalf of
Chicagoland Survey Company as File No. 70-85.

(Affects Parcel 4)

Easement in favor of Commonwealth Edison Company and Iilinois Bell Telephone
Company, and/or their successors in interest, for pole lines, conduits ard maintenance
purposes granted by Document 26099934, recorded on December 31, 1981, 4nd the terms
and conditions thereof, as shown on the Survey dated August 15, 2000, iast revised
March 5, 2003 prepared by DonaldR. Smith, LR.L.S. No.2182, on ochalf of
Chicagoland Survey Company as File No. 70-85.

(Affects Parcels 2 and 3)

Grant of easement to the Village of Elk Grove Village for underground sewer and water
lines recorded August 19, 1981 as Document 25973217, and the terms and conditions
thercof, as shown on the Survey dated August 15, 2000, last revised March 5, 2003
prepared by Donald R, Smith, LR.L.S. No. 2182, on behalf of Chicagoland Survey
Company as File No. 70-85.

(Affects Parcel 2)
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