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ASSIGNMENT OF RENTS (AND LEASES)

TH!S A3SIGNMENT OF RENTS (AND LEASES) (this "Assignment™), dated as of March 26,
2003, is made by WESTWACKER RETAIL & GARAGE LLC, a Delaware fimited liability company
{"Borrower’) to FREMONT INVESTMENT & LOAN, a California industrial bank ("Lender").

RECITALS

A Borrower is the-owner of the real property described on Exhibit A attached hereto,
together with the improvements rUs or hereafler located thereon (collectively, the "Project’).

B. Borrower and Lender #(e (e parties to that certain Loan and Security Agraemant of even
date herewith (the "Loan Agreement”), our=uant to the terms of which Lender has agreed to maks a loan
to Borrower in the Loan Ameunt (the “Loan™ Al inilially-capitalized terms not otherwise defined herein
shall have the meanings given such terms in'the Loan Agreement.

C. Lender has required the execubion a'd oalivery of this Assignment as a condition to the
closing of the Loan.

NOW, THEREFORE, In consideration of the foregting Rscitals and for other good and valuable
congideration, the receipt and sufficiency of which are hereby ackrowledged, Borrower agress as follows: D

1. Definitions. %‘
Whert used herein, the following initially-capitalized terms shall hava the following meanings: ﬁ 8

“Attorneys’ Fees, " "Attorneys’ Fees and Costs,” “attorneys’ feed aru “atlorneys’ fees and
costs” are defined in the Loan Agreemant.

‘Leases means all ieases, subleases, licenses, franchises, otoupancy or other agreements now
existing or hereafter created and affecting ail or any portion of the Project or the use or ccocvpa oy

thereof, including, without fimitation, alf guaranties, madifications, amendments, extengions and ranewals
thereof and all rights and priviieges incident thereto. The term “Leasey shall also incliile, withcot Qi\
fimitation, all reciprocal easement agreements, operating covenants and covenants, conditions ana

restrictions relating to the any of the foregeing or the operation of the Project,

“Preservation Costs’ means the reasonable costs of protecting and preserving the Project, /bf}j

inciuding payment of taxes and insurance and compliance with bullding codes, if any. /
"Rents’ means all rents, additional rent, termination payments, escalations, issues, profits, /< y

revenue, royalties, income, proceeds, security deposits, letiers of credit, leiter of credit proceeds, escrow

deposits, insurance proceeds, earnings and other benefits and payments, including, without limitation, all 0/

prepaid rents, derived from any of the Leases or the Project.
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"Tenants’ means the tenants under the Leases and any guarantors of any or all of any tenant's
obligations under the Leases.,

2 Assignment.

Borrower each hereby presently, absolutely and irrevocably grants, sells, assigns, transfers and
sels over to Lender ail of the Rents, together with all of Borrower's right, title and interest in (a) the
Leases and all security deposits and other security now or hereafter held by Borrower as securily for the
performance of the obligations of the Tenants thereunder, (b} all insurance procesds with respect to the
Leases including, without limitation, rental loss coverage and business inlerruption coverage, and (g) all
damages, dlaims, judgments and seftlements of claims in favor of Borrower ariging from the Leases orin
connection with the Rents, and all rights, claims and causes of action under any legal proceeding,
including, vathout limitation, any bankruptcy, reorganization or insolvency proceeading, or otherwise,
arising from ths Leases or in connection with the Rents,

This Assiniment is intended by Borrower and Lender to create and shall be construed to create
an absolute present assiynmant fo Lender of alt of Borrower's right, title and interest in the Rents, the
Leases and the other riglits and interests described herein, and shall not be deemed fo create a security
interest therein for the paymant-of any indebtedness or the performance of any obligations of Borrower
under the Loan Documents. Borrswer and Lender further agree that, dusing the term of this Assignment,
the Rents and cther rights and irtziests described hersin shall not constitute propetty of Borrower {or of
any estate of Borrower) within the meanig of 11 U.8.C. §541 or any other provision of the Bankruptoy
Code, as amended from time to time. By its acceptance of this Assignment and so long as an Event of
Default shall not have occurred under any of the Loan Documenis, Lender hereby grants io Borrower a
revocable license to enforce the Leases, o goeratz, maintain, repair and restore the Project in
accordance with the Loan Documents, 10 collect <1l hold the Rents as a frust fund to be applied to the
payment of the costs and expenses incurred in connrction with the development, operation,
maintenance, repair and restoration of the Project and {o the Loan and any other indebtedness secured
by the Project and permitied by the terms of the Loan Cocuments, and fo distribute the balance, if any, fo
Borrower, in each case in accordance with the terms of the Lzan Documents,

3 R i icense.

From and after the occurrence of an Event of Default under any of b2 Loan Documents, Lender
shall have the right to revoke the license granted to Borrower in Segtion 20+ giving wiitten notice of such
revocation to Borrower without the necessity of Lender taking control of the Praizstin person, by agent or
by a court-appointed recelver. Upon such revocation, Borrower shall promplly ditiver to Lender all Rents
then held by Borrower or, without limiting the terms of this Assignment, thereafer received by Barrower,

4, ollection ar.

From and after the occurrence of an Event of Default under any of the Loan Documents, Lender
shall have the right to collect ali or any portion of the Rents, including, without limitation, all Rentz accrued
and unpaid as of such date, directly or through a court-appointed receiver, tagether with, without
limitation, the right to:

A give natice fo the Tenants in accordance with the provisions of Section 5§ hereof and, with
or without taking possession of the Project, to demand that ail Rents, including, without fimitation, all
Rents accrued and unpaid as of such date, under the Leases thereafier be paid to Lender without
deduction or offset;

B enter into pessassion of the Project, fo assume control with respect to, and {o pay all
expenses incurred in connection with, the development, operation, maintenance, repair of restoration of
the Project, to enforce the Leases and to collect all Rents dug thereunder, to apply all Renls received by
Lender as provided in Saclion § hereof, to amend, modify, extend, renew and terminate any or all Leases,
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to execute new Leases and fo do all other acts which Lender shall determineg, in its good faith scole
discretion, to be necessary or desirable io carry oul the purposes of this Assignment; and

C. spacifically enforce the provisions of this Assignment and to use all other measures, legal
and equitable, deemed by Lender in its good faith sole discretion necessary or proper {o enforce this
Assignment and to collect the Renls.

Borrower hereby irrevocably constitutes and appoints Lender as its attorney-in-fact, effective
upon an Event of Default under any of the Loan Documents, which power is coupled with an interest, and
is desmed to be non-cancelable, with full power of substitution, to, in Lender's own name and capacity, or
in the name and capacity of Borrower, demand, collect, receive and give complete acquittances for any
and all Rents. and at Lender's good faith sole discretion to file any claim or take any other action or
proceedingwng make any seftfement of any claims, either in its own name or in the name of Borrower,
which Lender may deem necessary or desirable In its good faith sole discretion In order to collect and
enforce the payniert of the Rents.

5. Protestion of Tenanis

Borrower and Lende! agree that all Terants shall be bound by and required to comply with the
provisions of this Assignment. In-connection therewith, Borrower further agrees as follows:

A i requested by Lender wilh respect to any Tenant other than a residential Tenant,
Borrawer shall (i) notify each Tenant o the existence of this Assigrment and the rights and obligations of
Borrower and Lender hereunder: and (il} yse t bast efforts to obtain such Tenant's agreement to be
bound by and comply with the provisions of Y45 Assignment.

B. From and after the ocourrence of ancvent of Default under any of the Loan Documents,
Lender may, at its option, send any Tenant a written ndtice that: {i} an Event of Default has occurred and
Lender has revoked Borrower's license to collect the Rents, /i) Lender has elected to exercise is rights
under this Assignment; and (iif) such Tenant is thereby direntnd fo thereafter make all payments of Rent,
including, without limitation, all Rents accrued and unpaid as of such date, and to perform all obligations
under its Lease, to or for the benefit of Lender or such parly as LenJer shall direct.

C. Upon receipt of any such notice from Lender, each Te.ant ie heraby instructed by
Borrower and Lender to comply with the provisions of notice, to make all pavments of Rent, including,
without limitation, all Rents agcrued and unpald as of such date, and te perlona 2l shiigations under the
applicable Lease, to and for the bensfit of Lender or such party as Lender shafl fi-act. Such notice and
direction shall remain effective untif the first to occur of: (i) the receipt by such Tenant of a subsequent
written notice from Lender directing another method of payment of the Rents, (i} the wppoirdment of 8
receiver, in which event such Tenant shall therealter make payments of Rent and perform al obligations
under the applicable Lease as may be directed by such recelver, or (i} the issuance of anorsenof a
court of competent jurisdiction terminating this Assignment or otherwise directing ancther metliod of
payment of the Rents.

D. Each Tenant who receives a written notice from Lender pursuant to this Assignment shall
be entitled tc rely upon such notice andg shall not be required 1o investigate or datermine the validity or
accuracy of such notice or the validity or enforceability of this Assignment. Borrower hereby indemnifies
and agrees to defend and hold each Tenant harmiess for, from and against any and aif expenses, loss,
claims, damage or Hability arising out of such Tenant's compliance with such notice or performance of the
obligations under the applicable Lease by such Tenant made in good faith in reliance on and pursuant fo
such notice,

E Neithar the payment of Rent to Lendear pursuant to any such written notice, nor the

performance of the obligations under any Leass 1o or for the benefit of Lender or such party as Lender
directs, nor the enforcement by Lender of any provision in any Lease, shall cause Lender to assume or
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be bound by, or be deemed or construed to constitute an assumption by Lender of, the provisions of any
Lease.

F. The provisions of this Section § are expressly made for the benefit of, and shall be
binding on and enforceable by, each Tenant under the Leases.

A, All Rents received by Lender pursuant to this Assignment shall be applied by Lender, in
its good faith sole discretion and in the order it slects, to any of the following:

] the costs and expenses of collection of the Rents, including, without imitation,
ressonsble attorneys’ fees and costs;

i} the costs and expenses incurred in connection with the development, operation,
ownershigied se, maintenancs, repair andfor restoration of the Project;

{ifi) e Lstablishment of reasonable reserves as determined by Lender for working
capital and for anticinated or projected costs and expensas, including, without limitation, capital
improvements which may-be reasonably necessary or desirable in Lender's reasonable discration
or which may ba required Uy caw; and

{iv} the payment of anv indebtedness then owing by Bormower 1o Lender.

8 Notwithstanding the foregoing, I¥ Lender revokes Borrower’s license to receive the Renls
pursuant to Section 2 by any means other than {re appeiniment of a recelver, and pursuant to this
Assignment Tenants pay Rents directly to Borrower, Sonower may make writter damand upon Lender to
pay the Preservation Costs from such Rents received hy Laender. From and afier Lender's receipt of such
written demand by Borrower, Lender shall pay, within ten £40) days of Lender's recelpl of invoices, bills,
statements or other evidence reasonably satisfactory to Leiwdzrof the amounts due, the Preservation
Costs then due and payable to the extent of any Rents tﬁen acty afv held and unapplied by Lender;
provided, however, that neither the provisions of this Section § nor any such acts by Lender, shall
cause Lender to become a morigagee in possession or fo expenu any pranunts in excess of the Rents
actually received by Lender pursuant to this Assignment. Except as € pressly provided herein with
respect to Preservation Costs then due and payable lo the extent of any Rar then actually held and
unapplied by Lender, (i) nothing contained in this Section 8/B) shall be desmed o zonstrued to limit or
affect Lender's right to apply any Rents as provided in Section 6(A] or elsewhere «rovided in the Loan
Documents or by applicable faw; and (fi) no Rents applied by Lender ag provided in Sgqiion 8(A)or
elsewhare provided in the Loan Documents or by applicable law shall be deemed of consimied to be
avallable for the payment of Praservation Costs. Lender's duties under this Section 8(B, upn receipt of
a written demand by Borrower pursuant to this Saction 8(B), shall not be deemed of consirued 2 wobligate
Lender to operate or manage the Project, which obligations shall remain those of Borrower. Lender's
obligations undar this Section B(B) shall continue until the earlier of (a) the date on which Lende” obtains
the appointment of a receiver for the Project pursuant to application in a court of competent jurisdictivy, or
{b) the date on which Tenants are no longer obligated to pay Rents lo Lender pursuant to this
Assignment. Nothing contained herein shall be deemed or construed to affect, supersede or diminish the
right of Lender to the appointment of a receiver or any of such receiver's rights or obligations.

C. Borrower further agrees that all Renis received by Lender from any Tenant may be
allocated first, if Lender so elects, to the payment of all current obligations of such Tenant under its Lease
and not to amounts which may be accrued and unpaid as of the date of revocation of Borrower's license
to collect such Rents. Lender may, but shall have no obligation to, pursue any Tenant for the payment of
Rent which may be due under iis Lease with respect to any period prior 10 the exercise of Lender's right
to revoke Borrower's license under this Assignment or which may become dus thereafter. Lendar shall
held and apply in accordance with the applicable Leases any security deposits or prepaid rental that has
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been paid to and received by Lender, but otherwise, and notwithstanding anything to the contrary
contained herein, Lender shall not be liable to any Tenant for the payment or retum of any security
deposit under any Lease except and to the extent that such security deposit hes been paid to and
received by Lender and Borrower hereby indemnifies and agrees to defend and hold the Indemniiees
harmiess for, from and against any and all expens es, loss, claims, damage or Rability arlsing out of any
claim by a Tenant with respect thereto. Borrower further agrees that the collection of Renlts by Lender
and the application of such Rents by Lender to the costs, expenses and obllgations referrad ta in this
Section 6 shall not cure or waive any default, Polential Default, or Evant of Default, under any of the Lean
Documents or invalidate any act {including, but not limited to, any sale of all or any portion of the Project
or any other Collateral now o hereafter securing the Loan) done in response 1o or as a result of such
default, Potential Default, or Event of Default, under any of the Loan Documents.

7. Indemnity,

Borrowe hereby indemnifies and agrees to defend and hold the Indemnitess harmless Tor, from
and against alf exprnses, loss, claims, damage or liability which the Indemnitees incur under any of the
Leases or under or by reason of this Assignment or by reason of any alleged obligation or undertaking on
Lendet’s part to perform or discharge any covenants ¢r agreernents confained in any of the Leases;
provided that such indemrity shall not extend to expenses, loss, claims, damage or liability to the extent
arising from an Indemnitee’s grose-negiigence or wiliful misconduct or arising after the date, if ever, that
Lender takes fitle to the Project Lvnuya the foreclosure of the Security Instrument or a deed in lieu or in
aid thereof,

8. Priority of Assignment; Further Assurances

Borrower hereby represents and warran’y inai this Assignment is g first priority assignment and
that no other assignments of all or any portion of the Rents or the Leases exist or remain outstanding.
Borrower agrees fo take such actions and, within ten (10} rdays after Lender's written request, 1o execute,
deliver and record such documents in form reasonably satisfactory te Lender not inconsistent with the
terms hereol, as may be reasonably requesied by Lender 16 slidence the assigriments set forth herein, 1o
establish the priority thereof and to carry out the intent and purpese hereof, f requested by Lender,
Borrower shall, within ten (10} days after Lender’s writien reques’, execute and deliver to Lender a
specific assignment of any Lease now or hereafter affecting all orzay portion of the Project, in form and
substance reasonably satisfactory to Lender.

Notwithstanding the absolute, unconditional, present nature of this Assignmeni, nothing contained
narein shall operate or be construed to obligate Lender to perform any of the terms, cuvenants and
condifions contained in any Lease or otherwise to impose any cbligation upon Lender with respect to any
Lease, including, without limitation, any obligalion arlsing out of any covenant of quiet enjoymentin any
Lease in the event the Tenant under such Leasa is joined as a party in any foreclosure actionard the
estate of such Tenant is thereby terminated. Prior to actual entry into and taking possession of 1ne
Froject by Lender, this Assignment shall not operate to place upon Lender any rasponsibility for the
development, oparation, control, maintenance, repair or restoration of the Project or any portion theraof,
and the execution of this Assignment by Borrower shall constitute conclusive evidence that ail
responsibility therefor is and shali be that of Borrower,

19, Termination of Assignment.

A full and complete release and reconveyance of the Securily Instrument shall operate as a full
and complete release of all of Lender's rights and interest hersunder, except as provided in this Section
10. Upoen the recordation of such full and comgplete release and reconveyance, excepl s provided in this
Section 10, this Assignment shall thereatter be vod and of no further effect, Notwilhstanding anything in
this Assignment or implied by law to the contrary, any indemnilies made by Borrower herein shall survive
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the payment of the Loan, the satisfaction of the Secured Qbligations and/or the termination of this
Assignment.

11. WAIVER OF JURY TRIAL,

BORROWER AND LENDER EACH HEREBY KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAIVE ANY RIGHT THEY MAY HAVE TO A TRIAL BY JURY WITH RESPECT TG
ANY CONTROVERSY OR CLAIM, WHETHER ARISING IN TORT OR CONTRACT OR BY STATUTE
OR LAW, BASED HEREON, OR ARISING OUT OF, UNDER OR IN CONJUNCTION WITH THIS
ASSIGNMENT (INCLUDING, WITHOUT LIMITATION, THE VALIDITY, INTERPRETATION,
COLLECTION OR ENFORCEMENT HEREOF) OR ANY COURSE OF CONDUCT, COURSE OF
DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY IN
CONNECTON HEREWITH. EACH PARTY ACKNOWLEDGES AND AGREES THAT NO
REPRESENTATIONS OF FACT OR OPINION HAVE BEEN MADE BY ANY PERSON TG INDUCE
THIS WAIVER JF TRIAL BY JURY OR TO IN ANY WAY MODIFY OR NULLIFY ITS EFFECT. THIS
PROVISION IS A WA TERIAL INDUCEMENT FOR BORROWER'S AND LENDER’S ENTERING INTO
THE LOAN DOCUMERY'S AND THE PARTIES WOULD NOT HAVE ENTERED INTO THE LOAN
DOCUMENTS WITHOUS 1248 WAIVER. LENDER AND BORROWER ARE EACH HEREBY
AUTHORIZED TO FILE A COPY OF THIS SECTION 11 IN ANY PROCEEDING AS CONCLUSIVE
EVIDENCE OF THIS WAIVER OF JURY TRIAL.

12, Successors and Assigis

The provisions of this Assignmen shall be binding upon and shall inure o the benefit of
Borrower, Lender and their respective successcreand assigns.

13.  Notices

Any notice, or other document or demand, required or permitted to be given under this
Assignment shall be in writing and shall be given in the manvies provided in the Loan Agreement.

14,  Counterparts

This Assignment may be executed in any number of counterparts, each of which when so
exgcuted and delivered shall be deemed {0 be an original and all of whick counterparts taken together
shall constitute but one and the same instrument. Signature and acknowledgirint pages may be
detached from the counterparts and attached 1o a single copy of this Assignmer. e chysically form one
document, which may be recorded

18, . Governing Law.

This Assignment shall be govemed by, and construed and enforced In accordance with, the laws
of the Governing State.

16. Limitations on Recourse .

The provisions of Section 4.11 of the Note, regarding certain limitations on Lender's recourse
under the Loan Documents, are incorporated herein by this reference as if set forth in full herein,
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IN WITNESS WHEREOQF, Borrower has executed and delivered this Assignment.

13042846.3 032003 2129 063013800

Borrowar:

WESTWACKER RETAIL & GARAGE LLC,
a Delaware limiled liabilty company

4 / Zﬂ,

Allan Guest
Manager

By: * " . W —
Hidenort Kui
Manager
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WESTWACKER RETAIL & GARAGE LLC

STATE OF ﬂ%i AL }
COUNTY OF _ LM }
On Makett 23 2003 , before ma,M P E, . Nf{ b&km a

Motary Public, personally appeared Allan Guest and Hidenori Kui, personally known to ma (or proved to
me on the basis of satisfactory evidance) to be the persons whose names are subscribed 1o the within

instrument ard acknowledged to me that they executed the same in their authorized capacity, and that by
thair signatures an the instrument the eniity upoan behalf of which they acted, executed the insfrument.

NITNEGS oy hand and official seal.

“OFFICIAL SEAL”  §
M. E. WEICHMAN

' Notary Public, State of lllinois
Expios Jan, 2, 2005 J

LW

Notary Public

13042846.3 032003 2128C 03013500
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That certain real property iocated in the Gity of Chicago, County of Cook, State of lllinais, having a street
address of 302-352 East lilinois Street, more parlicularly described as follows:

LOTS 1A, 1B, 1C, 1D, 1E, 1F, 2A, 3A, 3B, 3C, 3B, 3E, 3F, 3G, 3H, 31, 3J, 3K, 3L, 3M, 3N, 3P IN RIVER
EAST CENTER SUBDIVISION, BEING A RESUBDIVISION OF PART OF LOT { AND LOT 2 iN BLOCK
2N CITYFRONT CENTER, BEING A RESUBDIVISION IN THE NORTH FRACTION OF SECTION 10,
TOWNSHIP 29 JORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO
THE PLAT THEREOF RECORDED NOVEMBER 15, 2001 AS DOCUMENT 0011072755, ALL IN COOK
COUNTY, ILLINOIE.

PARCEL 2: EASEMENTS FOR INGRESS, EGRESS, SUPPORT, USE AND ENJOYMENT FOR THE

BENEFIT OF PARCEL 1AS GET FORTH IN AND CREATED BY DECLARATION OF EASEMENTS AND
OPERATING REQUIREMENT S -RECORDED AS DOCUMENT NUMBER 0011072756,

13042846.4 032503 2241C 03013500 A-1
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. EXHIBIT A (Cont.)

PIN Nos.: 17-10-223-001-0000
17-10-223-002-0000
17-10-223-003-0000
17-10-223-004-0000
17-10-223-6035-0000
17-10-223-006-0000
17-10-223-007-0000
17-10-223-016-0000
17-10-223-017-0000
17-10-223-018-0000
11-10-223-019-0000
17:46:223-020-0000
17-10223-021-0000
17-10-27.3-022-0000
17-10-223025-0000
17-10-223-024-5G00
17-10-223-025-0000
17.10-223-026-0000
17-10-223-027-0000
17-10-223-028-0000
17-10-223-029-0000

Addresses: 302-352 E. Ilinois St. and 373-3535 E. Grand Ave., Chicago, Illinois 60611

Al
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