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MORTGAGE, ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT AND F[XTURE FILING

made by - ' (O

MIDAS PLALTY CORPORATION a Delaware corporation
(Mortgagor) ’

in favor of

BANK ONE, NA, as/Ad.ninistrative Agent
(Mortgage2 4‘

|
Property Locaf_ion:

5610 West Dempster
Morton Grove, Cook County, Illinois

Dateﬂ as of March ﬁ, 2003

S |
This Mortgage Was Prepared By and When Recorded, Return to:

Winston & Strawn

35 West Wacker Drive

. Chicago, Illinois
Attention: William J. Takahashi, Esq.

Site 80

‘ PL 10F 2 OEC
‘CHI:1182'946.1'




UNOFFICIAL COPY -



—_——

P S

tasca, Hlinoi:

" holder of fee simple title in and to the
~ - attached hereto and made a part hereof;
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MORTGAGE, ASSIGNMENT OF LEASES AND RENTS,

SECURITY AGREEMENT AND FIXTURE FILING
|

!

- THIS MORTGAGE, ASSIGNMENTI OF LEASES AND RENTS,

SECURITY AGREEMENT AND FIXTURE FILING (heremaﬁer together with any and all
" amendments, supplements modifications or restatements of any kind, referred to as this

“Mortgage"), is made as of March £7, 2003, by MI)DAS REALTY CORPORATION, a
Delaware corporation, having its pnn01pa1 place of business at 1300 Arlington Heights Road,

60143 ("Mortgagor"), in favor of BANK ONE, NA, a national banking
association, having its principal place of business at 1 Bank One Plaza, Chwago liinois 60603,
as administrative azent (in such capacity, together with 1ts successors and assigns, "Mortgagee™)

for itself and for zach of the financial institutions and thelr respective successors and assigns

* which from time to time shall be a "Lender" under the Loalm Agreement (as hereinafter defined).

RECITAL'S:J

-WI-IEREAS,'Midas Realty Corporation, ‘a‘f Delaware corporation is the owner and
Land (as hereinafier defined) described on Exhibit A

WHEREAS on the date hereof, Midas, Inc and cettain of its subsidiaries (whlch
together with Mortgagor- are hereinafter referred 45 each individually as a "Borrower" and
collectively as the "Borrowers"), entered into that ceriai ',oan and Security Agreement, dated of

even date herewith (as the same may be amended, modn' &0, restated or otherwise supplemented

and in effect from time to time, the "Loan Agreement”), with th=-Lenders (as defined in the Loan

- Agreement) and Morigagee, as administrative agent for the Lenders, pursuant to which the
Lenders agreed to extend to the Borrowers certain revolving credii.and term loan facilities and
other financial accommodations in the aggregate on gtnal principal atac'mt of up to One Hundred
Twenty-Seven Million Five Hundred Thousand and 00/100 Dollars ($127,500,600.00)

(collectively, the "Loan"); and

. WHEREAS, as a condition to the Lenders executing the Loan” Agreement, the:
Lenders are requiring that Mortgagor grant to Mortgagee as administrative agent. for the
Lenders, a security interest in and a first mortgage l:en upon the fee interest in Mortgaged
Property (as heremafter defined), to secure (i) the payment of all of the Revolver Qbligations- (as
defined in the Loan Agreement), (ii) the payment of all jTerm Loan Obligations (as defined in the
Loan Agreement), and (iii) the performance of all terms, covenants, conditions, provisions,
agreements and labilities contained in this Mortgage, the Loan Agreement. and the other Loan

~ Documents.

NOW, THEREFORE, in order to comply with the terms and conditions of the
Loan' Agreement and for other good and valuable cons1derat10n the receipt and sufficiency of
Wthh are hereby acknowledged, Mortgagor hereby agrees with Mortgagee as follows:

y

/
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“"ARTICLE I

DEFINITIONS |

Section 1.01 Terms Defined Above. As used in this Mortgage, the. terms

defined in the introductory paragraph to this Mortgage aqd in the Recitals set forth above shall

have the meanings respectively assigned to such terms in such paragraph and Recitals.

‘ : Section 1.02 Definitions. As used herein, the 'following terms shall have the
following mesnings: ' :

SAdnliate” has the meaning assigned to sucjh term in the Loan Agreement.

"Agen " Vias the meamng assigned to such term in the Loan Agreement
I

"Applicable bL,C" means the Uniform Commeraal Code as presently in effect in
the State or Commonwealth wae.ethe Mortgaged Propeﬂy 1s located.

|

: "Bankruptcy Code" means the United States Bankruptcy Code (11 US.C. § 101
. et seq. ), as amended, and any successorsi2fute.

"Buildings" means any anc a]' huﬂdmgs structures, garages, utility sheds,
workrooms, air conditioning towers, open parking areas and other improvements, and any and all
additions, alterations, betterments or appurtenancec nzre}o now or at any time hereafier situated,

placed or constructed upon the Land or any part thereer j

"Default" has the meamng aSSIgned to suc‘r wrm in the Loan Agreement

"Default Rate" means ‘the interest rate charged to tiee, Borrowers upon a Default
under the Loan Agreement

"Event of Defaﬁlt" has the meaning assigned to such term in Section 7.01 hereof:

"Fixtures" means all equipment, apparatus and other items of Peisstial Property -
. now or hereafter acquired by Mortgagor and 1ncorporatled into the Mortgaged Preperiy so as to

constitute fixtures under the Apphcable UCC. [
o

_"Governmental Authonty has the meaz‘ung asmgned to such term in the Loan

Agreement.

. "Governmental Requirements” means any and all present and future judicial
decisions, statutes, rulings rules, regulations, permits, certificates or ordinances of any
Governmental Authority in any way applicable to Mortgagor or the Mortgaged Property,
including, without Tmitation, the ownership, use occupancy, possession, operation,’

maintenance, alteration, repair or reconstruction thereof,

. "Guarantor" has the meaning assigned to such term in the Loan Agreement.
. | | .

|
o
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"Impositions” means any and all real esta{e and personal property taxes; water,
gas, sewer, electricity and other utility rates and chargesi charges for any easement, license or
agreement maintained for the benefit of the Mortgaged Property; and any and all other taxes,
charges and assessments, whether general or special, o‘rdinary or extraordinary, foreseen or
unforeseen, of any kind and nature whatsoever which at any time prior to or after the execution
hereof may be assessed, levied or imposed upon the Mortgaged Property or the ownership, use,

occupancy, benefit or enjoyment thereof, together with any lnterest costs or penaltles that may
become payable in connection therewith.

"Indemmﬁed Person" has the meaning rassigned to such term in the Loan

r

Agreement.

"Lead” means the real property or mterestitherem descnbed in Exhlblt A attached
hereto, and all rights, t1iies and interests appurtenant thereto.

"Leases" mcans any and all leases, master leases, subleases, licenses, concessions

or other agreements (whether ‘wxitzn or oral, and whether now or hereafier in effect) which grant

to third Persons a possessory inteiest in and to, or the right to use, all or any part of the
Mortgaged Property, together with all sccurity and other deposits made in connection therewith
and any guarantee of the obhgatlons of ire jandlord or the tenant thereunder.

"License" has the meaning assigried to such term in Section 3.02(a) hereof.

"Lien" has the meaning assigned to socn term in the Loan Agreement. -
. | , :
"Loan Documents" has the meaning “assigned to such term in the Loan

- Agreement,

"Loan Parties" means, collectively, all ofjthe Borrowers and the Guarantors. The
term “Loan Party" means any of the Borrowers or the Guarantors.

"Losses" means s all obhgatlons damages, claims, causes of action, costs, fines,
fees, cha:rges penalties, deficiencies, losses, d1rnmut10n‘s in value, expenses (inchiding, without
limitation, court costs, reasonable fees and expenses of attorneys, accountants, conrsultants and
other éxperts) and other liabilities, and, with respect to any indemnity, includes ail 1easonable
attorneys' fees and expenses incurred by the indemnified party in connection . with the

: enforcement and collecnon of such indemnity. The term "Loss" means any such Losses.

"Mortgaged Property” means all of Mortgagors nght title, interest and estate in
and to the Land, the Buildings, the Fixtures and the Personalty (as hereinafter defined), whether
now owned or leased or hereafter acquired, together with:

1) all rights, privileges, tenements, hereditaments, rights-of-way, easements,
" air rights, development rights or credits, zoning rights, appendages and
appurtenances in anywise appertaining thereto, and all right, title and
interest of Mortgagor in and to any streets, ways, alleys, strips or gores of

‘land adjoining the Land or any p'art thereof, and all right, title and interest

of Mortgagor in and to all rights%, royalties and profits with respect to all
-3-

|
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minerals, coal, oil, gas and other substances of any kind or character on or
underlymg the Land, together with all i ight, title and interest of Mortgagor
in and to all water and water nights (whether riparian, appropriative or
-otherwise and whether or not appurtenant),

(i) all rights of Mortgagor (but not its obligations) under any contracts and -
agreements, including, without 11m1tat10n construction contracts and
architectural agreements, relating to the Land, the Buildings, the Fixtures

or the Personalty;

(131)  all of Mortgagor's right, title and interest in and to all permits, licenses,
franchises, certificates, authoﬁzatiohs, consents, approvals and other rights
and privileges (each, a "Permit") obltained‘in connection with the Land, the
Buildings, the Fixtures or the Personalty or the use or operation thereof;

(iv)  all-ur Mortgagor's night, title and interest in and to 2ll plans and
“specificatiolis, designs, schemaucs drawings and other information,
materials and'mutters heretofore or hereafter prepared-relating to the Land,
"~ the Bulldmgs, th Fixtures or the Personalty;

(v) all of Mortgagor's r"‘Em, t1tle and mterest in and to all proceeds arising
from or by virtue of the sais, 1eaee or other disposition of the Land, the

. Buildings, the Fixtures or th< Petsonalty or any part thereof or any interest

therein or from the operation thiersof;
f

(vi) all of Mortgagors right, tltle and Dterest in and to all Leases now or
hereafter in effect and all Rents royalties, bonuses, issues, profits,-
revenues or other benefits ansmé from-or- attnibutable to the Land, the
Buildings, the Fixtures or the Per’sonalty, unices qpeclﬁcally excluded n

the Loan Agreement; i

(vii) all of Mortgagor's right, title and interest in and *o all betterments,
" additions, alterations, appurtenances substitutions, replicements and
revisions to the Land, the Buﬂdmgs the ' Fixtures or the Perscnalty and all

reversions and remainders relating thereto;
RN

(viii) all of Mortgagor's right, title |and interest in and to any awards,
remuneration, settlements or compensation now or hereafter made by any
Governmental Authority pertalmng to the Land, the Buildings, the
Fixtures or the Personalty, mcludmg, without limitation, those arising
from or attributable to any vacatlon of, or change of grade in, any streets
affecting the Land or the Bulldmgs

(ix)  all of Mortgagor's right, title and interest in and to all awards, payments
and proceeds of conversion, whether voluntary or involuntary, of any of
the Land, the Buildings, the Fi 1xtures the Personalty or any of the property
and rights described in the foregomg clauses (i) through (viii), including,
without limitation, all insurance,|condemnation and tort claims, refunds of

_4-
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" real estate taxes and assessmentsj rent claims and other obhgatlons
dtschargeable in cash or cash equivalents; and

-(x) all other property and rights of Mortgagor of every kind and character
relating to and/or used or to be used in connection with the foregoing, and
all proceeds and products of any of the foregoing.

As used in this Mortgage the term "Mortgaged Property'} shall be expressly defined as meaning
all or, where the context permits or requires, any portion of the above, and all or, where the

context permic or requlres any interest thercln
"Obligations" has the meamng assigned to such term in the Loan Agreement.

| "Perrn'ttt,c1 Liens" has the meaning assigned to such term in the Loan Agreement,
to the extent that such aefinition applies to Real Property (as defined in the Loan Agrecment).

"Person" has the 10zaning assigned to such term in the Loan Agreement.

"Personalty" 'means all of Mortgagor's ‘right title and interest in and to all

" furniture, furnishings, equipment, macrinery, goods, genera] intangibles, money, insurance
proceeds contract rights, option rights, i 'e'ltory, together with all refundable, returnable or

reimbursable fees, dep031ts or other funds or eviaences oif credit or indebtedness deposned byor
on behalf of Mortgagor W1th any Governmeniz! \uthonty, boards, corporations, providers of
utility services, ‘public or private (including, witkicat ]umtatlon all refundable, returnable or
reimbursable tap fees, utility deposits, commitment fces and development costs, and all other
personal property of any kind or character), and mcludljr g ‘without limitation, all such property
that is now or hereafter located or to be located upon, witiin or about the Land and the
Buildings, or which are or may be used in or related to ‘the plannrig, development, financing or
operation of the Mortgaged Property, together with all atc:cs"ones, replacements and

substltutlons thereto or therefor and the proceeds thereofI

SR "Principal Balance" has the meamng assngned to such term 1nt S‘act‘on 7.02 hereof.

.- "Rents" means all of the rents, revenues, income, proceeds issues, proﬁts
secunty and other types of deposits (after Mortgagor zthulres title thereto), and cther benefits
' paid or payable by parties (other than Mortgagor) for using, leasing, licensing, possessing,
operating from, residing in, benefiting from or othermse enjoying all or any part of the Land, the

- Buildings, the Fixtures and/or the Personalty.

. "Revolver Obligations" has the meaning assigned to such term in the Loan
Agreement, ( ‘

"Term Loan Obligations" has the meafting_ assigned_to such term in the Loan

. |
Section 1.03  Terminology. Except as otherwise provided herein:

Agreement.

CHI:1182946.1
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(a) references to Articles and Sections shall mean the corresponding Article or
Section of this Mortgage;

(b) words used herein in the singular, t?}here the context so permits shall be
deemed to include the plural and vice versa, and the definitions of words used in the singular
herein shall apply to such words when used in the plural where the context so permits and vice
versa; and

(c) the words "herein," "hereof," "hereunder," and other words of similar import
when used in this Mortgage refer to this Mortgage as a whole and not to any particular Art1cle or
Section.

‘.J © Sector 1.04  Other Defined Terms. Any capitalized term used in this Mortgage
and not otherwise defizied herein shall have the meaning assigned to such.term in the Loan
Agreement. : ' B

-ARTICLE I

! GRANT OF LIEN AND SECUR[TY INTEREST

Section 2.01  Grant of Licii < To secure the full and timely payment performance

- and dlscharge of all of the Revolver Obligations {on a ﬁrst and senior basis), and to secure the

full and tlmely payment, performance and discharge of the Term Loan Obligations (on a second
and junior basis), Mortgagor hereby irrevocavly GRANTS BARGAINS, CONVEYS,
ASSIGNS, SELLS, TRANSFERS, MORTGAGES ‘2id SETS OVER unto Mortgagee, with
POWER OF SALE and right of entry and possession, fcc fne use and benefit of Mortgagee, as

administrative agent for the Lenders pursuant to the Loan A gieement, the real and personal
property; all right, title, interest and estate in, to and I.IIIldeI' the Mortgaged Property, subject,
however, to the Permitted Liens; TO HAVE AND TO HOLD "he Mortgaged Property unto
Mortgagee, subject to the terms and conditions of thlcl'. Mortgage, vith-POWER OF SALE,
forever, and Mortgagor does hereby bind itself, its successors and assigns to WARRANT AND
FOREVER DEFEND the title to the Mortgaged Property unto Mortgagee againit every Person
whomsoever lawfully claiming or to claim the same or any part thereof; provided, hawever, that
if Mortgagor shall pay (or cause to be paid) and perform : de discharge (or cause to b performed
and discharged) all of the Revolver Obligations and Term Loan Obligations on or beiora ihe date
on which the same are to be paid, performed and dlscharged and there exist no commiiments of
the Lenders which could give rise to any Revolver Obhgatmns or Term Loan Obligations, then

the Liens, estates and rights granted by this Mortgage shall terminate and Mortgagee shall, at

Mortgagor's cost and expense, execute any and all custor'nary documents necessary to release or

discharge the liens and security interests created hereby, a:s detailed in Section 8.15 herein.

'

Section 2.02  Grant of Security Interest. !Thjs Mortgage shall be construed as a
mortgage on the Land and the Buildings and it shall allso. constitute and serve as a "security
agreement” within the meaning of, and shall constitute a first and prior security interest under,
the Applicable UCC with respect to the Personalty and the Fixtures. To this end, Mortgagor by
these presents does GRANT, BARGAIN, CONVEY, ASSIGN SELL, TRANSFER and SET
OVER unto Mortgagee as administrative agent for the Lenders pursuant to the Loan Agreement,

|-6_
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a security interest in all of Mortgagor's right, title and interest in, to and under the Personalty and

. the Fixtures, to secure the full and timely payment, performance anddischarge of the Revolver

Obligations {on a first and senior basis), and to secure thel‘ full and timely payment, performance,

and discharge of the Term Loan Obligations (on a seconcll and junior basis); provided, however,
that if Mortgagor shall pay (or cause to be paid) and perform and discharge (or cause to be
performed and discharged) all of the Revolver Obhgatlons and Term Loan Obligations on or
before the date on which the same are to be paid, performed and discharged, and there exist no

commitments of the Lenders which could give rise to arjly Revolver Obligations or Term Loan

-Obligations, then the security interest grarited by this Mortgage shall terminate and Mortgagee

shall, at Morgagor's cost and expense, execute any and|all customary documents necessary to

release or discharge the liens and security interests crea“ced hereby, as detailed in Section 8.15
herein. Mortgagor hereby consents to Mortgagee filing and recording financing statements (and -

" continuations theieo{)-with the appropriate filing and recording offices in order to perfect (and
. maintain the perfectron 71) - the secunty interests granted herem

* Section 2.03 Mo Obligation of Mortgagela The assrgnment and security interest
herein granted to Mortgagee sball not be deemed or construed to constitute Mortgagee as a -
mortgagee-in-possession of the Moitgaged Property, oblrgate Mortgagee to lease the Mortgaged
Property or attempt to do the same, or'to take any action, incur any expense or perform or
dlscharge any obligation, duty or liability WL{SOeVer. -

Section 2.04  Fixture Frlmg Vithout in any manner limiting the generality of

, any of the other provisions of this Mortgage: (a} cyne* portions of the goods described or to

which reference is made herein are or are to become Fr.v‘ures on the Land described or to which

reference is made herein or on Exhibit A attached to thlc ifortgage; (b) this Mortgage is to be | '
filed of record in the real estate records as a financing statcment and shall constitute a "fixture
filing" for purposes of the Applicable UCC; and (c) Mortgagor is the record owner and lessee of

“the real estate or interests in real estate constituting the Mcrigaged Property hereunder.

Information concerning the security interest herein granted may be cbtzined at the addresses set
forth on the first page hereof. The addresses of the Secured Party (Moﬂ gaoee) and of the Debtor
{Mortgagor) are set forth on the first page hereof ,

Section 2.05 Future Advances. It is the| intention of Mortgagor-and Mortgagee
that this Mortgage shall secure future advances and readavances, and the Lien and secunty
interest created by this Mortgage shall attach upon execu‘tlon and delivery and have prinitiy from
the time of recording as to all such advances, whether obligatory or dlscretlonary, until this’

Mortgage is released of record

Section 2.06 Revolving Funds. Pursrlaant to the provisions of the Loan
-Agreement, Mortgagor may reborrow on a revolving loan basis a portion of the Loan, all subject
to the terms and conditions of the Loan Agreement. A]l such reborrowings shall be included
within the Revolver Obligations and shall be secured by this Mortgage. ~

'CHI:1182946.1
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ARTICLE m -

ASSIGNMENT OF LEASES AND RENTS

Section 3.01 Ass1ggment To secure the| full and timely payment, performance
and dlscharge of the Revolver Obligations (on a first and senior basis), and to secure the full and
tlmely payment, performance and- discharge of the Terr'n Loan Obhgatlons (on a second and
junior basis), Mortgagor has presently, absolutely and 1rrevocably GRANTED, BARGAINED,
CONVEYED ASSIGNED, SOLD, TRANSFERRED and SET OVER, and by these presents
does presentl absolutely and irrevocably GRANT, BARGA]N CONVEY, ASSIGN, SELL,
TRANSFEK aud SET OVER, unto Mortgagee, as admimstrative agent for the Lenders pursuant
to the Loan Agrcement, all of the Leases and Rents (if any) subject only to the Permitted Liens
applicable thereto anl the License (as hercinafter deﬁﬂed) TO HAVE AND TO HOLD the
Leases and the Rents onto Mortgagee, forever, and Mortgagor does hereby bind itself, its
successors and assigns te warrant and forever defend the title to the Leases and the Rents unto

Mortgagee against every Ferson. whomsoever lawfully cLummg or to claim the same or any part

- thereof; provided, however, that i Mortgagor shall pay (or cause to be paid) and perform and

discharge (or cause to be performed and discharged) all of the Revolver Obligations and Term
Loan Obligations on or before the daiz on which the| same are to be paid, performed and
discharged, and there exist no commutments .of the Lenders which could give rise to any

. Revolver Obligations or Term Loan Obligatons, then. thls assignment shail terminate, and.all

right, title and interest conveyed pursuant to thi; ase 1gnment shall become vested in Mortgagor.

Section 3.02 Revocable License. (
I

(a) Mortgagee hereby grants to Mortgagor a revocable license (the "License"),
nonexclusive with the rights of Mortgagee reserved i in Sections’3. 73.02(b), 3.04 and 3.05 hereof, to
exercise and enjoy all incidences of the status of a lessor under the Leases and the Rents,
mcludlng, without limitation, the right to collect, demand, sue ini, attach, levy, recover and
receive the Rents and to give proper receipts, releases! and acquittares-therefor. Mortgagor
hereby agrees to receive all Rents and hold the same as ja trust fund to b= applied, and to apply
the Rents so collected, except to the extent otherwise provided i in the Loan Agreement, first to
the payment performance and discharge of the Revolver Obligations, then w *ic payment,
performance and discharge of the Term Loan Obllgatlons and then to the pa yr'u.nt of the
Impositions. . Thereafter, Mortgagor may use the balance of the Rents collected in ar y._manner
not inconsistent with the Loan Documents. {

(b) If an Event of Default shall occur and‘ be continuing,rthe License shall

- immediately and automatically terminate without the necessity of any action by Mortgagee or

any other Person, and Mortgagee shall have the right iln such event to exercise the rights and
remedies provided under this Mortgage or otherwise available to Mortgagee under applicable

" law. If an Event of Default shall occur, then, upon dema.nd by Mortgagee, Mortgagor shall

promptly pay to Mortgagee all security deposits under the Leases and all Rents allocable-to any
period commencing from and after the occurrence of such Event of Default. Any Rents received
hereunder by Mortgagee may be applied and dlsbursed to the payment, performance and
discharge of the Revolver Obligations and then the payment performance and discharge of the -

_ Term Loan Obligations, subject to the terms of the Loan Agreement; provided, however, that,

-8.- ‘
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sub]ect to any apphcable requirement of law, ary security deposits actually received by
Mortgagee shall be held, applied and disbursed as prowded in the applicable Leases.

Section 3.03  Enforcement of Leases. Unless otherwise expressly provided for
in the;Loan Agreement, Mortgagor shall (a) submit any and all proposed Leases (including,
without limitation, subleases provided to Mortgagor for approval) to Mortgagee for approval
prior to the execution (or consent) thereof; (b) duly and punctually perform and comply with any
and all representations, warranties, covenants and agreements expressed as binding upon the
lessor under any Lease; (c) maintain each of the Leases| in full force and effect during the term
thereof: (d) nrovide Mortgagee with concurrent notice of each notice of default sent to a tenant
-under a Lease, »rovide Mortgagee with prompt notice of each notice of default received from (or
relating to) a tenant under a Lease, and otherwise prclmptly notify Mortgagee of any and all
conditions or factsi. us and when known to Mortgagor, that reasonably indicate that a material
default or terminatioi uf'a Lease may occur (other than by reason of the expiration of the term of
such Lease); (e) appear in and defend any action or proceeding In any manner connected with
any of the Leases; (f) deliver to Mortgagee true and complete copies of all Leases; and.
(2 deliver to Mortgagee all sucp 1urther information, and execute and deliver to Mortgagee such
further assurances and assignments, with respect to the Leases as Mortgagee may from time to
time request. Without Mortgagee’s prior written consent, Mortgagor shall not (i) do or
knowingly permit to be done anything ‘o ‘mpair the value of any of the Leases; (ii) except for
security or similar deposits, collect any of ‘he Rent more than one (1) month in advance of the
time when the same becomes due under the terms of any‘ Lease; (ii1) discount any future accruing
Rents; (iv) amend, modify, accept the surrender of or terminate any of the Leases; or (v) assign

or grant a security interest in or to the License or any ot ‘he Leases or Rents.

Section 3.04  Direction to Tenants. Upou ‘he occurrence of an Event of Default,
Mortgagor hereby authorizes and directs, and shall, ‘at the direction of Mortgagee, further
authorize and direct, in wrltlng, the tenant under each Lease to puy-directly to, or as directed by,
Mortgagee all Rents accruing or due under its Lease ‘without. zioof to the tenant of the
occurrence and continuance of such Event of Default. |Mortgagor hereby authorizes the tenant
under each Lease to rely upon and comply with any notice or demaind from Mortgagee for
payment of Rents to Mortgagee, and Mortgagor shall ha\ve no claim against (ny lenant for Rents

pald by such tenant to Mortgagee pursuant to such notice or demand

" Section 3.05 Appomtment of Attorney-m—Fact

~ (a) Mortgagor hereby constitutes and appoints Mortgagee the true and lawful
attomey—m-fact coupled with an interest, of Mortgagor and Mortgagor hereby confers upon
Mortgagee the right, in the name, place and stead of Mortgagor to, upon the occurrence and
during the continuance of an Event of Default, demand, sue for, attach, Ievy, recover and receive
any of the Rents and any premium or penalty payable upon the exercise by any third Person
under any Lease of a privilege of cancellation orlgmally provided in such Lease and to give
proper receipts, releases and acquittances therefor and, alfter deducting expenses of collection, to
apply the net proceeds as provided in the Loan Agreement Mortgagor hereby authorizes and
directs any such third Person to deliver such payment to Mortgagee in accordance with this
Article III, and Mortgagor hereby ratifies and conﬁrms all that its said attomey-in-fact, the
Mortgagee shall do or cause to be done by virtue of the powers granted hereby. The foregoing

-9- \
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appointment is irrevocable and continuing, and such|rights, powers and privileges shall be
exclusive in Mortgagee, and its successors and assigns, so long as any part of the Revolver
Obligations or Term Loan Obligations remains unpaid o} unperformed and undischarged.

(b) Mortgagor hereby constitutes and a|pp01nts Mortgagee the true and lawful
attorney-in-fact, coupled with an interest, of Mortgagor and Mortgagor hereby confers upon
Mortgagee the right (to the extent allowed by apphcabllc law), in the name, place and stead of
Mortgagor, to subject and subordinate at any time and from time to time aﬁy Lease or any part
thereof 'to this Mortgage, or to any other mortgage, deed of trust, assignment or security
agreement o7 o any ground lease or surface lease, w1th respect to all or a portion of the
Mortgaged Prorcrty, or to request or require such subordmatlon where such reservation, option
or authority wag reserved to Mortgagor under any such|Lease; or in any case where Mortgagor
otherwise -would ‘Gav#-the right, power or privilege so to do. The foregoing appointment is
irrevocable and cominuing, and such rights, powers| and privileges shall be exclusive in
Mortgagee, and its successors and assigris, so long as any part of the Revolver Obligations or
Term Loan Obligations rema’us unpaid or unperformed and undlscharged Mortgagor hereby
represents and warrants that oo’ Person other than Mortgagee 'is its present true and lawful
attorney-in-fact, and Mortgagor hereby covenants not to grant such power to any Person other

than Mortgagee for so long as any pest of the Revolver Obligations or Tcrm Loan Obligations
-remains unpaid or unperformed and undisciiziged.

‘Sec_tion‘ 3.06 No Liability of Mortgz_xgeel. Neither the acceptance hereof nor the

exercise of the rights and remedics hereunder no:* a1y otther action on the part of Mortgagee or
.any Person exercising the rights of Mortgagee hercunder shall be construed to.(a) be an

" assumption by Mortgagee or any such Person or to othcrwise make Mortgagee or such Person

liable or responsible for the performance of any of the ?F Ligations of Mortgagor under or with

~ respect to the Leases or for any Rent, security deposit or oth(r araount delivered to Mortgagor,

provided that Mortgagee. or any such Person exermsmg the ‘rights of Mortgagee shall be
accountable for any Rents, security deposits or other amounts actuaily received by Mortgagee or
such Person, as the case may be; or (b) obligate Mortgagee or any such Person to take any action
under or with respect to the Leases or with respect to|the Mortgaged Property, to incur any
expense or perform or discharge any duty or obl1gat10n under or with respe ot t_the Leases or,
with respect to the Mortgaged Property, to appear in or defend any action or procecdi ing relatmg

to the Leases or the Mortgaged Property, to constitute Mortgagee as a mortgagee-in-possession

(unless Mortgagee actually enters and takes possessmn1 of the Mortgaged- Property,, or to be
liable in any way for any injury or damage to Persons or property sustained by any Person in or
about the Mortgaged Property, other than to the extent caused by the gross negligence or willful
misconduct of Mortgagee or any Person exerc1smg the ri ghts of Mortgagee hereunder.

Section 3.07 Mortgagor's Indemmtlcs Mortgagor hereby agrees to protect,
mdemmfy and hold harmless Mortgagee and each Indennnﬁed Person from and against any and
all Losses which Mortgagee or any such Indemnified Person may incur under or by reason of this
Article IIT, or for any action taken by Mortgagee or any Euch Indemnified Person hereunder, or
by reason or in defense of any and all claims and demands whatsoever which may be asserted

. against Mortgagee or any such Indemnified Person ansmg out of the Leases, including, without

limitation, any claim by any third Person for credit on account of Rents paid to and received by

~ Mortgagor, but not delivered to Mortgagee or its agents,‘ representatives or employees, for any

-10 -
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period under any Lease more' than one (1) month in ahvmce of the due date thereof: The
foregoing indemnity shall include, in" any case, such Loss as may result from the ordinary
negligence of Mortgagee or any such Indemnified Persoﬂ but not any such Loss that is caused
by the gross negligence or willful misconduct of Mortgagee or any such Indemnified Person.
WITHOUT LIMITATION, THE FOREGOING INDEMNITY SHALL APPLY TO
MORTGAGEE AND EACH INDEMNIFIED PERSON WITH RESPECT TO LOSSES
WHICH IN WHOLE OR IN PART ARE CAUSED BY OR ARISE OUT OF ANY
- NEGLIGENT ACT OR OMISSION OF MORTGAGFE SUCH INDEMNIFIED PERSON
OR ANY OTHER PERSON. In the event that Mortgagee or any Indemnified Person incurs
any Losses c2vered by the indemnity set forth'in this. Sectlon 3.07, the amount thereof, including,
without limitatidi. reasonable attorneys' fees, shall be a demand obligation (which obligation
Mortgagor hereby¢x nressly promises to pay) owing by Mortgagor to Mortgagee and shall be
subject to the piovizions of Section 8.07(b) hereof. | This Section 3.07 shall survive the
termination of this Moitzage and the payment and performance of the Revolver Obligations and

Term Loa.n Obligations.

' Section 3.08 No. M Mod fication of . Mortgagor s Obhgatlon Nothing herein
contained shall modify or otherwis¢ alter the obligation of Mortgagor to make prompt payment
of all Revolver Obligations and Terni }.oan Obhgatlonls as and when the same become due,
regardless of whether the Rents describéd i this Article III are sufficient to pay the Revolver
Obligations and Term Loan Obligations, and the securityprovided to Mortgagee pursuant to this
Article III shall be cumulative of all other security of any and every character now or hereafter
existing to secure payment of the Revolver Obligatioiis al;ld Term Loan Obligations.
ARTICLEIV

REPRESENTATIONS AND WARRANTIES

Mortgagor . hereby unconditionally rcprflsents ana- warzants to Mortgagee as
follows: : o J ’ L
Section 4.01  Title to Mortgaged Property and Lien of this Mcrtgzge. Mortgagor
has good, marketable and indefeasible fee simple title to the Land and the Buildiigs, and has
good, marketable and indefeasible title to the Fixtures, thc Personalty and the othérMortgaged
- Property. The Mortgaged Property is free and clear of any and all Liens, charges, encuiibrances,
security interests and adverse claims whatsoever, except Jfor Permitted Liens. '

‘ Section4.02 Taxes and Other Payments. To the best of Mortgagor's
knowledge, Mortgagor has filed all federal, state, commonwealth, county, municipal and city
income and other tax returns required to have been ﬁled by it as of the date hereof and has paid -
all taxes and other Impositions which have become due  pursuant to such returns or pursuant to
any assessments or charges received by it as of the date hercof and Mortgagor does not know of
any basis for any additional assessment or charge in respect of any such taxes or other
Impositions. Mortgagor has paid in full all sums owing|or claimed for labor, material, supplies,
personal property (whether or not formmg a Fixture her eunder) and-services of every kind and

character used, furnished or mstalled in or on the Mortgaged Property that .are now due and

-1 -
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owmg and no claim for same exists or will be permitted to be created, except such claims as may
arise in the ordinary course of busmess and that are not yet past due,

Section 403  Power to Create Lien and Security. Mortgagor has full power and
lawful authority to grant, bargain, sell, assign, transfer, m{)rtgage and convey a Lien and security
interest in all of the Mortgaged Property in the manner and form herein prov1ded and without..

~ obtaining the authorization, approval consent or waiver o(f any Person.

Section 4.04 Loan and Loan Agreement‘ Mortgagor has received a copy of

and is fully funiliar with the terms and provisions of the Loan Agreement. All representations
and warranties made by Mortgagor in the Loan Agreement are incorporated herein by reference

- and are hereby mede by Mortgagor as to itself and the Mortgaged Property as though such
representations and -warranties were set forth at length herein as the representations and .

~ warranties of Mortgago.

Section 4.05 Zoning, Building and Land Use Requirements. To the best of

Mortgagor's knowledge, ‘all ‘of ihe improvements on! the Land comply with all material
requirethents of all applicable lews)and ordinances with respect to zoning, subdivision,
construction, building and land use, ir<iuding, without Ilmltatlon requirements with respect to
parking; access and certificates of occupzney (and similar certificates). Mortgagor has not
received-any notice of, or other communicaiion with respect to, an alleged violation with respect
to any of the foregoing. Except as specifically dis ,losed on the survey or title insurance policy
relating to the Mortgaged Property delivered to Mart 7agee by Mortgagor, all of the Buildings lie
wholly within the boundaries and building restrictica H‘IBS of the Land. Except as specifically
disclosed on the title insurance policy relating to the Mor' gaged Property delivered to Mortgagee
by Mortgagor no improvements on adjoming properue' ¢ncroach upon the Land, and no
easements or other encumbrances upon the Land matenﬁlly eicrcach upon or under any of the

Buildings or any portion of the Mortgaged Property. - t

- Section4.06 Flood Zone. Except as spewaﬁcally disclosed on the t1tle insurance
policy relating to the Mortgaged Property delivered to Mortgagee by Mufgagor, to the best of
Mortgagor's knowledge, -the Mortgaged Property -is not located .in an are:. identified by the
Federal Emergency Management Agency ("FEMA") as havmg special flood haza'a"

ARTICLE V

|
AFFIRMATIVE COVENANTS

. Mortgagor hereby unconditionally cove{nants and agrees with Mortgagee as
follows:

Section 5.01  Lien Status. Except as otherwise expressly provided in the Loan
Agreement, Mortgagor shall not place, or permit to be placed, or otherwise mortgage,
hypothecate or encumber the Mortgaged Property, or any portion thereof or interest thereiti, with
any other Lien or security interest of any nature whatsoever (statutory, constitutional or
contractual), other than Permitted Liens, regardless of whether such Lien or security interest is
inferior to the Lien and security interest created by this Mortgage, and, if any such Lien or

e
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security mterest is asserted against the Mortgaged Propertv, Mortgagor shall promptly, at its own
cost and expense, (a) pay the underlying claim in full (except for so long as'such claim is being
contested by Mortgagor in good faith and in accordance with the terms of the Loan Agreement)
or take such other action as may be necessary to cause the| same to be bonded over or released of
record and otherwise, and (b) within ten (10) business days after the date on which such Lien or
security interest is so asserted, give Mortgagee notice of such Lien or security interest. Such

notice shall specify who is assertmg such Lien or secunty interest and shall detail the origin and

nature of the underlying claim giving rise to such asserted Lien or security interest.

Section 5.02 Payment of Impositions, N:Iortgagor shall duly pay and discharge,
or cause to be paid and discharged, all Impositions not later than the due date thereof, or the day

“on which any fine) penalty, interest or cost may be added thereto or imposed, or the day on

which any Lien ruay be filed for the nonpayment thereof (if such day is used to determine the -
due date of the respective item); provided, however, }that Mortgagor may, if permitted by
applicable law and if such/mmstallment payment would not create or permit the filing of a Lien
against the Mortgaged Properiv, pay the Impositions in installments. Notwithstanding the
foregoing, Mortgagor may witiihoid payment of any Imposition if, in each case, the validity or
‘amount thereof is the subject of a Pirmitted Protest under the Loan Agreement.

. |
: Section 5.03  Repair. M Jr‘gagor shall keep the Mortgaged Property n
reasonably good order and condition, and snail make all repalrs replacements and improvements
thereof and thereto, interior and exterior! structural and non-structural, ordinary and

‘ extraordmary, which are necessary to keep thc same in such order and condition and in

compliance with all applicable laws. Mortgagor shall-a! Iso use reasonable efforts to prevent any

act or occurrence which might impair the value or usef*h ness of the Mortgaged Property for its
mtended usage. '

' Section 5.04 Insurance and Application of Iﬂsura:;r;g Proceeds.

(a) During the term of this Mortgage, Mortgagor at 115 sole cost and expense,
shall maintain or cause to be maintained all insurance on the Mortgaged Property that is required
to be maintained under the Loan Agreement. In addition, Mortgagor, a. its sole cost and -
expense, shall maintain or cause to be maintained such other msurance as may, {rom time to

time, reasonably be required by Mortgagee in order to protect its interests in the-Mortgaged
Property. i : | ‘

: (b) Except as may otherwise be expresslly provided in the Loan Agreement, all
such insurance policies with respect to the Mortgaged‘Property shall contain a standard, non-
contnbutory mortgagee clause naming Mortgagee, and its successors and assigns, as an
additional insured under all liability insurance policies, as the first mortgagee and loss payee on
all property insurance policies, and as the sole loss payee on all rental loss. or business
interruption insurance policies. Mortgagor shall not take out separate insurance with respect to
. the Mortgaged Property concurrent in form or contributing in the event of loss with that required

to be maintained Kereunder or under the Loan Agree:rnent unless Mortgagee is named as an
additional insured thereon under a standard mon‘,gagee clause reasonably acceptable to

Mongagee and ‘each such pollcy is otherwise in form| and substance reasonably acceptable to
Mortgagee : : (
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: (c) In the event of the foréclosure of this Mortgage, or in the event of any transfer
of title to the Mortgaged Property, or any part thereof, by foreclosure sale or by power of sale or
deed in lieu of foreclosure, the purchaser of the Mortgaged Property, or such part thereof, shall-
succeed to all of Mortgagor's rights with respect to the Mortgaged Property, including, without
limitation, any rights to unexpired, unearned or retumjable insurance premiums, subject to
limitations on the assignment of blanket policies, but h;mited to such rights as relate to the
Mortgaged Property or such part thereof. If Mortgagee aclquires title to the Morigaged Property,
or any part thereof, in any manner, Mortgagee shall thereupon (as between Mortgagor and
Mortgagee) become the sole and absolute owner of the Jlnsurance policies with respect to the
Mortgaged Troperty, and all insurance proceeds payable thereunder with -respect to the
Mortgaged Prozcity, with the sole right to coliect and retam all unearned or returnable premiums
thereon with respect to the Mortgaged Property, or such paft thereof, if any.

, (d) If anvdamage to, destruction or loss ofjor other casualty with respect to any-of
the Mortgaged Property chall occur, the proceeds of any|insurance available as a result of such

~ destruction, loss or casualty shall be disbursed and admmlstered in accordance with the terms

and provisions of the Loan Agreﬂnent

Section 5. 05 Condem*‘tat‘on and Application of Condemnation Proceeds.

|
(a) Promptly upon its obtam ng knowledge of the institution or the threatened

institution of any proceeding for the condemna‘ion or other taking of the Mortgaged Property, or
any portion thereof or interest therein, Mortgages Qha.llj notify Mortgagee of such proceeding.
Mortgagor shall then, if requested by Mortgagee, file or defend its claim thereunder and
prosecute same with due diligence to its final dlSpO‘f'l'f on and shall cause any awards or
settlements to be paid over to Mortgagee for disposition{pv rruant to the terms of this Mortgage. |
Mortgagee shall be entitled to participate in any such proceecing, at Mortgagor's sole cost and
expense, and Mortgagor shall deliver or cause to be delivered to Mcrigagee such mstruments as
may be requested by Mortgagee from time to time to permit such partriipation.

- (b) If the Mortgaged Property or any part thereof is taken 1 diminished in value,

~orifa consent settlement is entered by or under threat of such- proceecing the award or

settiement payable to Mortgagor by virtue of its interest}in the Mortgaged Properiy shall be, and
by these presents is, assigned, transferred and set over unto Mortgagee to be held bty Mortgagee,
subject to the Lien and security interest of this Mortgag'e, and:disbursed in accordance viith the
provisions of the Loan Agreement or, if there is no proyision contained in the Loan Agreement
‘governing how the same is to be disbursed, then Mortgagee shall apply the entire amount thereof
to the payment of the Revolver Obligations and then the Term Loan Obligations, whether or not
then due and payable, in such manner and order as Molrtgagee may elect. NotW1thstand1ng the
foregomg but subject to the terms of the Loan Agreement, if the proceeds arising from any single
award or settlement are less than $100,000.00 in the aggregate, then, absent a continuing Default
.or Event of Default, Mortgagor shall be entitled to rec;eive such award or settlement, provided
that (i) such proceeds are adequate, in Mortgagee's {easonable discretion, to restore and/or
improve the remaining portion of the Mortgaged Property in a manner reasonably acceptable to
Mortgagee and (ii) Mortgagee shall have determined, m‘ the reasonable exercise of its discretion,
that the remaining portion of the Mortgaged Property can be restored and/or improved (x) within-

six (6) months and (y) at least three (3) months prior to the Matunty Date; and (iit) after such
-14 -

CHI:1182946.1



*“UNOFFICIAL COPY



P,

S e S T T e

e

e S —

' CHI:1182946.1

( | 30444994

UNOFFICIALI COPY

1

restoration and/or improvement, the remaining portion of the Mortgaged Property will-have an
Appraised Value at least equal to its Appraised Value|on the date hereof, in each case, as
determined by Mortgagee in its reasonable discretion. In all events, Mortgagor hereby covenants
and agrees to promptly commence- and to dlhgently prosecute the restoration and/or
improvement of the Mortgaged Property upon' the occurrence of any condemnation or other
taking affecting the Mortgaged Property, without regard ito the availability or adequacy of any
award or settlement, but in all events in a manner reasonably approved by Mortgagee.
Notwithstanding any condemnation or other taking of any of the Mortgaged Property, Mortgagor
shall continue to pay the Revolver Obligations and Term Loan Obligations at the time and in the
manner provided for in the Loan Agreement and the other Loan Documents, until the Revolver
Obligations apd Term Loan Obligations have been pmd in full. If the Mortgaged Property is

- sold, through forellosure or otherwise, prior to the recelpt by Mortgagee of such condemnation

award or settlement; Mortgagee shall have the right, whether or not a deficiency judgment on
any Loan Document shaj’ have been sought, recovered or denied, to receive either (i) such
condemnation award or ‘settlement, or (i) a portion thereof sufficient to pay the then unpaid
Revolver Obligations and Terrii Loan Obligations, whmhjever is less.
. Section 5.06 - Mairtencnce of Rights- of Way,: Easements Licenses and Other
Rights.” Mortgagor shall maintain, presérve and rénew all rights-of-way, 'easements, tenements,
hereditaments, development rights and ‘redits, zoning rlghts grants, privileges, appurtenances,
licenses, franchises and other rights reasonably necessary for the use or operation of the
Mortgaged Property, from time to time, o- othenm'se relevant to the value thereof, and
Mortgagor shall not, without the pnor written cofisept of Mortgagee (which consent shall not be
unreasonably withheld), initiate, join in or consent t5 any private restrictive covenant or other

public or private restriction as to the present or futurc use or operatlon of the Mortgaged
Property. - : :

Section 5 07 Payment and Perfonnancz‘s of Oblkipations. Mortgagor shall duly

and punctually pay and perform all of the Revolver Obhgatlons and Terr Loan Obligations.

Section 5.08 Compliance _with Permitted’ Liens and) Other _Obligations.
Mortgagor shall fully comply with any and all obhgatlons restrictions and re(uir:ments that may
be set forth in each and every document constituting a‘ Permitted Lien. In additivh; Mortgagor
shall fully comply with each and every obligation legallly imposed upon it and/or r<iating to the
Mortgaged Property pursuant to applicable law (including, without limitation, 4il’ matters
described in Section 4.05 hereof), contract or other agfreement It is hereby acknowledged that
Mortgagee's consent to a Permitted Lien as of the date hereof shall in no way be deemed to
constitute approval of any future Lien which may be lmposed upon any portion of the Mortgaged
Property, or any other enforcement action affecting Mortgagor or the Mortgaged Property, as a
result of Mortgagor's failure to perform or comply with its obligations under any document

constituting a Permitted Lien as of the date hereof.

Section 5.09  Additional Affirmative |Covenants. All affirmative covenants
made by Mortgagor in the Loan Agreement are 1ncorporated herein by reference and are hereby
~made by Mortgagor as to itself and the Mortgaged Property as though such covenants were set
forth at length herein as the covenants of Mortgagor.

-15- I
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ARTICLE V1

- NEGATIVE COVENANTS

Mortgagor hereby covenants and agrees |with Mortgagee that, until all of the
Revolver Obligations and Term Loan Obhgatrons shall have been.paid or performed in full and
dlscharged

Section 6.01  Use Violations. Mortgagor shall not use, maintain, operate or
occupy, or atiow the use, maintenance, operation. or occupancy of, the Mortgaged Property in

any manner which (a) violates any Governmental cht‘nrement (b) may be dangerous unless
safeguarded as (reynired by applicable law, (c) const1ﬁutes a public- or private nuisance, or
(d) makes void, vaiduble or cancelable, or increases the premium of, any insutance then in force

with respect thereto. l

Section 6.0Z Waste Mortgagor shall not. comm1t or permit any waste with
respect to the Mortgaged Properyy.

Section 6.03 Alteraiions  Except as| expressly allowed under the Loan
Agreement, Mortgagor shall notify Morigagee, in writing and in advance, with respect to all
proposed alterations, improvements or acliiions to the Mortgaged Property which are of a
material nature, and Mortgagor shall not effect any maténal alteration, improvement or addition
to the Mortgaged Property without the prior wriitén consent of Mortgagee Wthh consent shall

not be unreasonably w1thheld

jl .
Section 6.04 No Further Encumbranoesf Except as expressly allowed under the
Loan Agreement, Mortgagor shall not, without the prior written consent of Mortgagee, create,

- place or permit to be created or placed, or through any act or fulure to act, acquiesce in the

placing of, or allow to remain, any mortgage, _pledge, Lien {(statutory, constitutional or
contractual), security interest, encumbrance or charge on, or condiioral sale or other title
retention agreement with respect to, the Mortgaged Prolperty, or any porticn thereof or interest
therein, other than the Permitted Liens, regardless of whether the same are suvordinate to the

Lien(s) and security interest(s) created by this Mortgagc.l .

Section 6.05  Transfer Restrictions. 'Except as cxpressly allowed under ihe Loan

- Agreernent, Mortgagor shall not sell, lease, assign, tran'sfer or otherwise dispose of or abandon

all or any part of the Morigaged Property (or any interest therein), except as expressly permitted
by Mortgagce in writing, pursuant to thls Mortgage or the Loan Agreement.

Section 6.06  Additional Negative Covenantc _ All negative covenants made by
Mortgagor in the Loan Agreement are incorporated hermn by reference and are hereby made by
_Mortgagor as to itself and the Mortgaged Property as though such negative covenants were set

forth at length hcrem as the negative covenants of Mortg‘agor

ARTICLE VII\
|
EVENTS OF DEFAULT AND REMEDIES

w6 |
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- Section 7.01  Event of Default. The ocofurrence of an Event of Default (as
defined in the Loan Agreement, shall constitute an "Event of Default" under this Mortgage.

Sectmn 7.02 Accelerauon Upon the occurrence and dunng the continuance of

any Event of Default, in addition to any other rights, powc‘:rs or remedies conferred herein, or in

the Loan Agreement or any of the other Loan. Documents or by operation of law, Mortgagee
may, at its option, declare the then unpaid principal. balance of the Loan (the "Principal
Balance™), the accrued interest thereon and any other accrued but unpaid portion of the Revolver .
Obligations and Term Loan Obligations to be, and they shall then forthwith become,
immediately due and payable without presentment, demand, protest or other notice of any kind,

all of whlch are iereby expressly waived by Mortgagor.

3 Seritor. 7.03  Foreclosure and Sale. If an Event of Default shall occur and be
continuing, Mortgagee shall have the nght and optlonlto take possession of the Mortgagcgi
Property and/or proceed with foreclosure and to sell, to the extent and in the manner permitted
by applicable law, all or any portion of the I%/,Iortga,gedll Property at one or more sales, as an
entirety or in parcels, at such pirce ot places, in such manner and upon such notice as may be
required by applicable law, or, in the absence of any such requirement, as Mortgagee may deem
appropnate and to make conveyance t the purchaser [or purchasers. - Where the Mortgaged
-Property is situated in more than one co’in’y, notice as above provided shall be posted and filed
in all such counties (if such notices are rejuired by apphcable law), and all such Mortgaged
Property may be sold in any such county and ‘he hotice' of such sale shall designate the county
where such Mortgaged Property is to be sold. - Nofaing contained in this Section 7.03 shall be
construed so as to limit in any way Mortgagee's righislto sell the Mortgaged Property, or any
portion: thereof, by private sale if, and to the extent that, guch private sale is permitted under the
laws of the applicable jurisdiction or by public or private ‘aie after entry of a judgment by any
court of competent jurisdiction so ordering. If an Event of Default shall occur and be continuing,
Mortgagor hereby irrevocably appoints Mortgagee to be the 2‘iomey-in-fact of Mortgagor
(coupled with an interest) and in the name and on behaifiof Mortgago: 1o execute and deliver any .
deeds,  transfers, conveyances, assignments, assurances and noticés which Mortgagor may
otherwise execute.and deliver, and to do and perform. aﬁy other acts or tangs which Mortgagor

may otherwise do and perform under the covenants herein contained and, gene'ally, to use the

name of Mortgagor in the exercise of any of the powersihereby conferred on Mcitgagee. At any

such sale (a} whether made under the power herein contained or-any other legal enacay.ent, or by
virtue of any judicial proceedings or any other legal nght remedy or recourse, it shali not be
‘necessary for Mortgagee to have physically present, or to have constructive possession of, the
- Mortgaged Property (Mortgagor hereby covenanting and ‘agreeing to deliver to Mortgagee any
portion of the Mortgaged' Property not actually or’ ’constructively' possessed by Mortgagee
immediately upon demand by Mortgagee) and the titic to and right of possession of any such
property shall pass to the purchaser thereof as completely as if the same had been actually
" present and delivered to purchaser at such sale; (b) eaoh instrument of conveyance executed by
Mortgagee shall contain a general warranty of title, bmdmg upon Mortgagor and its successors
and assigns; {c) each and every recital contained in any instrument of conveyance made by
Mortgagee shall conclusively establish the truth and accuracy of the matters recited therein,
including, without limitation, nonpayment and/or nonperformance of the Revolver Obligations or
the Term Loan Obligations and advertisement and conduct of such sale in the manner provided

herein and othcrw1se required by applicable law; (d) any and all prerequisites to the validity
-17-
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thereof shall be conclusively presumed to have been performed; (e) the receipt of Mortgagee, or
of such other Person or officer making the sale, shall be ’a sufficient discharge to the purchaser
for its purchase money and.neither such purchaser nor its assigns or personal representatives
shall thereafter be obligated to see to the application of such purchase money, or be in any way
answerable for any loss, misapplication or non-apphmtlon thereof; (f) to the fullest extent
permitted by applicable law, Mortgagor shall be eomplete]y and irrevocably divested of all of its
right, title, interest, estate, claim and demand whatsoever either at law or in equity (including,
without limitation, any statutory or common law right of redemptron which is hereby waived to
the fullest extent permitted by applicable law), in and to the property sold in any such event, and
such sale shuli be a perpetual bar, both at law and in equity, against Mortgagor and any and all
Persons claimiiz by, through or under Mortgagor; and (g)to the extent and under such
circumstances as 2 permitted by applicable law, Mortgagee may be a purchaser at any such
sale, and shall have 1Ge right, after paying or accountmg for all costs of said sale or sales, to
credit the amount of the ihen unpaid Revolver Obhgatlons followed by the then unpaid Term
Loan Obligations, to the umount of its bid (in-the order of priority set forth in Section 7.16
hereof) in lieu of cash paymeitt: Each remedy prowded in this instrument is distinct from and

cumulative with all other rights.and remedies provided hereunder or afforded by apphcable law

or equity, and may be exeicised coucurrently, independently or successively, in any order
whatsoever - : :

| {

Section 7.04 Mortgeg s Agents, Mortgagee may appoint or delegate any one -
or more Persons as agent to perform any act ‘or acts neccssary or incident to any.sale held by
Mortgagee, including, without limitation, the postirg of notices and the conduct of sale, but in

the name-and on behalf of Mortgagee. ‘i

‘ Section 7.05  Judicial Foreclosure. If aiw Cvent of Default shall occur and be
continuing, Mortgagee shall have the right and power to‘ proceed LV a suit or suits in equity or at
law, whether for the specific performance of any covenant or agroement herein contained or in
aid of the execution of any power herein granted, or for jany foreclosure nereunder or for the sale
of the Mortgaged Property under the judgment or decree of any cout or courts of competent

jurisdietion, or for the enforcement of any other appropri ate legal or equitable remedy.

: Scction7.06 Receiver. If any Event of Default shall occur and & ¢ continuing,
Mortgagee may apply for and ‘obtain as a matter of nghi and without notice to Moitgagor, which
notice is hereby expressly waived by Mortgagor, the appomtment of a receiver to collect the
Rents of the Mortgaged Property and to preserve the secunty hereof, either before or after any
foreclosure sale or the sale of the Mortgaged Property| under the order of a court or courts of
competent jurisdiction or under executory or other legal process, without regard to the value of
the Mortgaged Property as security for the amount then *due to Mortgagee, or the solvency of any
entity or entities, person or persons primarily or secondanly liable for the payment of such
amounts; the Rents of the Mortgaged Property, in any such event, having heretofore been
assigried to Mortgagee pursuant to Section 3.01 as addltzonal security for the payment of the
Revolver Obligations and Term Loan Obligations secured hereby. Any money advanced by
Mortgagee in connection with any such recelvershlp shall be a demand obligation (which
obligation Mortgagor hereby expressly promises to pay) owing by Mortgagor to Mortgagee and
shall be subject to the provisions of Section 8.07(b) hereof.

-18- |
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Section 7.07  Foreclosure for Installments. To the extent allowed by applicable
law, Mortgagee shall also have the option to proceed|with foreclosure in satisfaction of any
installments of the Revolver Obligations or Term Loan Obligations which have not been paid
when due, either through the courts or otherwise, by norll-judicial_ power of sale in satisfaction of
the matured but unpaid portion of the Revolver Obli gatic;ns or Term Loan Obligations as if under
a full foreclosure, conducting the sale as herein prm\llded and without declaring the entire .
principal balance and accrued interest due. Such sale may be made subject to the unmatured
portion of the Revolver Obligations or Term Loan Obhgatlons and any such sale shall not in any
manner affect the unmatured portion of the Revolver Obhgatlons or Term Loan Obligations, but
as to such ramatured portion of the Revolver Obhgatlons or Term Loan Obligations this
Mortgage shall rérnain in full force and effect just as thou gh no sale had been made hereunder. It
is further agreed thut-several sales may be made hereunder without exhausting the right of sale
for any unmatured pait-of the Revolver Obligations or Term Loan Obligations, it being the intent
and purpose hereof to provide for a foreclosure and sale tof the security for any matured portion
of the Revolver Obligations or Term Loan Obligations without exhausting the power to foreclose .

and sell the Mortgaged Properiy for any subsequently maturing portion of the Revolver \
Obligations or Term Loan Obligations

Section 7.08 Sgparate Sales. To the extent allowed by applicable law, the
Mortgaged Property may be sold in on& or more parcels and in such manner and order as
Mortgagee, in its sole discretion, may elect, it being expressly understood and agreed that the
right of sale arising out of any Event of Default chali not b{e exhausted by any one or-more sales.
Section 7.09 Possessmn of Mortgaged” Pr Property. Mortgagor agrees to the fall
extent that it lawfully may, that, in case one or more of th Lvents of Default shall have occurred
and be continuing, then, and in every such case, Mortgav shall have the right and powet to
enter into and upon and take possession of all or any- pLart o’ the Mortgaged Property in the
possession of Mortgagor, its successors or assigns, or its or theil #gents or servants, and may
exclude Mortgagor, its successors or assigns, and all Persons clairiinz by, through or under
Mortgagor, and its or their agents or servants wholly or parnly therefrom, ard, holding the same,
Mortgagee may use, administer, manage, -operate and control the Mortgaged Pmperty and
conduct the business thereof to the same extent as Mortgag,or, its successors o- assigns, might at
the time do and may exercise all rights and powers of Mortgagor, in the name, place snd stead of
Mortgagor, or otherwise as Mortgagee shall deem best. l All reasonable costs, éxpeases and
liabilities; of every character incurred by Mortgagee in administering, managing, operatiag and
confrolling the Mortgaged Property shall constitute a demand obligation (which obligation
Mortgagor hereby expressiy promises to pay) owing by Mortgagor to Mortgagee and shall be
subject to the provisions of Section 8.07(b) hereof. If an Event of Default shall have occurred
and be continuing, Mortgagor hereby irrevocably constitutes and appoints Mortgagee as
Mortgagot's attorney-m-fact-rn—fact (coupled with an mterest) to perform such acts and execute
such documents as Mortgagee, in its sole discretion, shall deem appropriate, including, without
limitation, endorsement of Mortgagor's name on any instruments. Regardless of any provision of
this Mortgage, the Loan Agreement or any other Loan ]Document Mortgagee shall not be
considered to have accepted any property other than cash or immediately available funds in

satisfaction of any obligation of Mortgagor to Mortgagee unless Mortgagee shall have given
express wntten noUce of Mortgagee's election to the contrarv

CHI:1182946.1
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A Section 7.10  Occupancy After Acceleration. In the event that there is an
acceleration of the Loan and Mortgagor or Mortgagor's representatives, successors or assigns or
any other Person claiming any interest in. the Mortgq‘ged Property by, through or under
"Mortgagor, continues to occupy or use the Mortgaged Property or any part thereof, then, to the
extent permitted by applicable law, each and all. shall‘ at Mortgagee's option, lmmedlately
become the tenant of Mortgagee (or its successor, if apphcable) which tenancy shall be a
tenancy from day-to-day, terminable at the will of either|the landlord or tenant, at a rent to be
determined by Mortgagee (which may be in excess of fair |market value); provided, however, that
until Mortgagee sets forth the amount of such rent, such rent shall be a fair market rental per day
based upon the value of the Mortgaged Property as a Whole and such rental shall be due daily to
the Mortgagee for its successor, if applicable). To the extent permitted by applicable law,
Mortgagee (or its successor, if applicable), notwithstanding any language herein to the contrary,
shall have the sole‘op.ion to demand immediate possession or to pemut the occupants to remain
as tenants at will. In thi cvent that the tenant fails to surrender possession of said property upon
demand, Mortgagee (and its successor, if applicable) shall be entitled to institute and maintain a
summary action for possession-of the Mortgaged Property (such as an action for forcible entry o

“and detainer) in any court having Appropnate jurisdiction.

. Section7.11 Remedies o Cumulative, Concurrent and Nonexclusive. Every nght,
power and remedy herein given to Morigagze shall be cumulatlve and in addition to every other |
right, power and remedy herein specifically given or now or hereafier existing in equity, at law |
or by statute (including, without limitation, speeiti .,ally those granted by the Applicable UCC).
Each such right, power and remedy, whether specilically herein given or otherwise existing, may
be exercised from time to time and so often and in aUCh order as may be deemed expedient by -
Mortgagee, and the exercise, or the beginning of the exerﬂc s, of any such right, power or remedy
shail not be deemed a waiver of the right to exercise, at the-same time or thereafter, any other
right, power or remedy. Mortgagee shall be entitled to clollect all vosts and expenses incurred in
exercising its rights. hereunder as set forth in Section 8. 07(b) heréef, No delay or omission by
Mortgagee in the exercise of any such right, power or remedy shali-impair any such right, power
or remedy or operate as a waiver thereof or of any other right, power o1 emedy then or thereafter

existing,

Section 7.12  No Release of Obhgauons Neither Mortgagor nor any. Borrower,
Guarantor or other Person now or hereafter obligated for ‘the payment or performarce of all or
any part of the Revolver Obligations or Term Loan O})llgatlons shall be relieved of any such
obligation by reason of (a) the failure of Mortgagee to comply with any request of Mortgagor or
any Borrower, Guarantor or other Person so obligated to foreclose the Lien of this Mortgage or
to enforce any provision hereunder or under the Loan Agreement (b) the release, regardless of
consideration, of the Mortgaged Property or any portion thereof or interest therein or the addition
of any other property. to the Mortgaged Property; (c) any agreement or stipulation between any
subsequent owner of the Mortgaged Property and Mortg’agee extending, renewing, rearranging or
in any'other way modifying the terms of this Mortgage without first having obtained the consent
of, given notice to or paid any consideration to Mortgagor or any Borrower, Guarantor or other
Person; and in any such event Mortgagor and all Borrol‘wers, Guarantors and such other Persons
shall continue to be liable to make payment according to the terms of any such extension or
modification agreement unless expressly released and discharged in writing by Mortgagee; or (d)

=20 -
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any other act or occurrence save and except the complete payment and performanee of all of the
Revolver Obligations and Term Loan Obligations.

Section 7.13 Release of and Resort to Collatera] Mortgagee may release,
regardless of consideration, any part of the Mortgaged Property without, as to the remainder, in
any way impairing, affecting, subordinating or releasing the Lien or security interest created in or
evidenced by this Mortgage or its stature as a first and pﬁor Lien and security interest in and to
the Mortgaged Property, and without in any way releasmg or diminishing the liability of any
Person liable for the payment or performance of the Revolver Obligations or Term Loan
Obligations. ~Mortgagee may resort to any other security for the payment and performance of
Revolver Obligations or Term Loan Obligations held by Mortgagee in such manner and order as

Mortgagee may elect. i

Section 7.4  Waiver of Redemption, Noltice and Marshaling of Assets. To the
fullest extent permitted by applicable law, Mortgagor hereby ‘irrevocably and unconditionally
waives and releases {(a) ali bepefits that might accrue to| Mortgagor by virtue of any present or
future moratorium law or other i~ v exempting the Mortgaged Property from attachment, levy or
sale on' execution or providing for any appraisement, valuanon stay of execution, exemption
from civil process, redemption or extension of time for payment (b} except for notices expressly

- prov1ded for herein or in the Loan 2grzement, all notices of any Event of Default or of

Mortgagee's intention to accelerate matuiiiy of the ’Revolver Obligations or Term Loan
Obligations or of Mortgagee's election to exercisz any right, remedy or recourse provided for
hereunder or under the Loan Agreement; (c) any yight to a marshaling of assets or a sale in
inverse order of alienation; and (d) any and -all conflicts with any provision of the Loan
Documents. If any law referred to in this Mortgage and |‘,.~ W in force, of which Mortgagor or its
successor or successors might take advantage despite tne niovisions hereof, shall hereafter be
repealed or cease to be in force, such law shall thereafter be déem=d not to constitute any part of

1
the contract herein contained or to preclude the operation or appiization of the provisions hereof.

Section 7.15  Discontinuance of Proceedings. In cuve Mortgagee shall have
proceeded to invoke any right, remedy or recourse ﬂennitted hereunder or under the Loan
Agreement and shall thereafter elect to discontinue or abandon same for any rezson, Mortgagee
shall have the unqualified right so to do and, in such an event, Mortgagor and Meingagee shall be
restored to their former positions with respect to thé Revolver Obligations ard Term Loan
Obhgatlons, this Mortgage, the Loan Agreement, the Mortgaged Property and otherwise, and the

rights, remedies, recourses and powers of Mortgagee shall continue as if same had never been
- invoked. : /

Section 7.16  Application of Proceeds( Afier the occurrence and during the
contmuance of an Event of Default, the proceeds of any sale of and any other amounts generated
by the holding, leasing, ‘operating or other use of the Mortgaged Property shall be applied by
Mortgagee (or the receiver, if one is appointed), to the extent that funds are so available
therefrom, in accordance with Section 2.04 of the Loan Agreement Mortgagor shall be liable, in

all events, for any deficiency remaining.

: Section 7.17  Uniform Commercial Code Remedies. Mortgagee shall have all of
the rights, remedies and recourses with respect to the Personalty and the Fixtures afforded to it

.21-
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by the Applicable UCC, including, without limitation, the right to take possession of the
Personalty and the Fixtures ‘or any part thereof, and to take such other measures as Mortgagee
may deem necessary for the care, protection and preservatzon of the Personalty and the Fixtures,
in addition to, and not in limitation of, the other rights, rleme(hes and recourses afforded by this

Mongage and the other Loan Documents.

Section 7.18  Indemnity. "In connection| with any action taken by Mortgagee
pursuant to this Mortgage, neither Mortgagee nor any Indemnified Person shall be liable for any
Loss sustained by Mortgagor, including, without limitation, those resulting from (a) any
aSSCI‘tIOI‘l that Mortgagee or any Indemnified Person reclewed funds from the operations of the
Mortgaged Prorerty claimed by third Persons, or (b) any act or omission of Mortgagee or such
Indemnified Pe'scn in administering, managing, opqratmg or controlling the Mortgaged
Property, including, wvithout limitation, in either case such Loss as may result from the ordinary
negligence of Mortgages or such Indemnified Person or which may result from strict Liability, -
whether under applicabledaw or otherwise, unless such Loss is caused by the gross negligence or
willful misconduct of Mortgagee or such Indemmﬁedl Person, nor shall Mortgagee or such
Indemnified Person be obligaied io perform or d1scharge any obligation, duty or liability of
Mortgagor. Mortgagor shall and does hereby agree to indemnify Mortgagee and each -
Indemnified Person for, and to hold Mbortgagee and each such Indemnified Person harmless
from, any and all Losses which may o1 mizht be 1ncurred by Mortgagee or any Indemnified -
Person by reason of this Mortgage or the exercise of rlghts or remedies hereunder, including,
without limitation, such Losses as may result f'om the 'ofdinary negligence of Mortgagee or any
Indemnified Person or which may result from sti1ct liability, whether under applicable law or
otherwise, unless such Loss is caused by the. g:oss'l negligence or willful misconduct of
Mortgagee or such Indemnified Person. WITHOUT {L'xMITATION THE FOREGOING
INDEMNITY SHALL APPLY TO MORTGAGEE AN £t ACH INDEMNIFIED PERSON
WITH RESPECT TO LOSSES WHICH IN WHOLE OK. IN PART ARE CAUSED BY
OR ARISE OUT OF ANY NEGLIGENT ACT OR OMISSI()Br OF MORTGAGEE, SUCH
INDEMNIFIED PERSON OR ANY OTHER PERSON Should Mortgagee or any
Indemnified Person make any expendlture on account of any such Losses, the amount thereof,
including, without limitation, costs, expenses and reasoﬁable attomeys tecs, shall be a demand
obligation (which obligation Mortgagor hereby expressly promises to pay) o'ving hy Mortgagor
to Mortgagee and shall be subject to the provisions of Section 8.07(b) hereof. Moragor hereby
assents to, ratifies and confirms any and all actions of Mortgagee with respect to tn: Mortgaged
Property taken under this Mortgage. Notwithstanding the foregomg, nothmg in this Section 7.18

-shall be construed to indemnify the Indemnified Part1e|s against losses arising from their own

gross negligence or willful misconduct. This Section 7. 18 shall survive the termination of this
Mortgage and the payment and performance of the Revolver Obhganons and Term Loan
Obl]gatlons |

|

Section 7.19 Morfgagees Remedies Against Multiple Parcels. The Revolver

. Obhgatlens and Term Loan Obligations hereby secured a are also secured by other properties, lots,

parcels. or leasehold estates covered by other mortgages or deeds of trust ("Other Mortgages™)
within and/or outside of the state in which the Mortgaged Property is located., If this Mortgage
or any of the Other Mortgages is foreclosed upon, or if Judgment is entered upon any Revolver
Obligations or Term Loan Obligations secured hereby, lor if Mortgagee exercises its power of
sale, execution may be made upon, or Mortgagee may exercise its power of sale against any one |

-22.
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or more of the properties, lots or parcels, either together orlseparately, and at different times or at.
the same time, and execution sales or sales under the power of sale herein granted may likewise
bé conducted separately or concurrently, m each case at Mortgagees election. No event of
enforcement taking place in any other state shall (and no failure to prosecute any such other

.- enforcement) in any way stay, preclude or bar enforcement of this Mortgage and Mortgagee may
pursue any or all of Mortgagee's rights and remedies under this Mortgage to the maximum extent

permitted by applicable law until the Revolver Obligations and Term Loan Obligations are paid
and discharged in full. ‘

ARTICLE VII

- MISCELLANEQUS

Section 3.01  Instrument Construed as l\}ortgage, Etc. This Mortgage may be
construed as a mortgags, deed of trust, chattel mortgage, conveyance, assignment, security
agreement, pledge, financing statement, hypothecation or contract, or any one or more of them,
in order to fully effectuate the-Liins and security. interests created hereby and the purposes and

agreements set forth herein.

. |
: , Sectmn 8.02 Performaice at. Mortgagors Expense. The cost and expense of
performing or cofnplying with any and all vi the Revolver Obligations or Term Loan Obhgatlons

- shall be borne solely by Mortgagor, ‘and no por/ion of such cost and expense shall be, in any way

or to any extent, credited against any installmeut on OIJ pomon of the Revolver Obligations or
Term Loan Obligations.
Section 803  Survival of Obligations. Eacli and all of the Revolver Obligations

and Term Loan Obligations shall survive the execution land deiiv ary of this Mortgage and shall
continue in full force and effect until all of the Revolver Obhga tiows and Term Loan Obligations

shall have been fully satisfied. (

’ ]

Section 8.04 Further Assurances.. Mor'tgagor, upon the tequest of Mortgagee,

_shall execute, acknowledge, deliver and record and/or file such further reasonable instruments

(including, without limitation, financing statements) and do such further—aris-as may be

reasonably necessary, desirable or proper to carry out more effectively the puipose of this

Mortgage and to subject to the. Liens and security mter‘ests hereof any property intend=d by the

“terms hereof to be covered hereby, including,. w1thout limitation, any renewals, additions,
substitutions, replacements, betterments or appurtenances to the then Mortgaged Property.

‘  Section8.05 Notices. All notices or other communications required or
permitted to be glven pursuant to this Mortgage shall be in writing and shall be considered
properly given if given in the manner prescribed by Section 12 of the Loan Agreement at the
addresses set forth in the first paragraph of this Mortgage and to each of the parties to the Loan
Agreement at the addresses set forth i in Section 12 thereof. Any party shall have the right to
change its address for notice hereunder to any other loclatlon within the continental United States
by the giving of ten (10) days' notice to the other party in the manner set forth above.

=23 -
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Section 8.06 No Waiver. Any failure by IIVIortgagee to insist, or any election by
Mortgagee not to.insist, upon strict performance by Mortglagor of any of the terms, provisions or
conditions of this Mortgage shall not be deemed tobe a walver of the same or of any other terms,,
provision or condition hereof, and Mortgagee shall have thle right, at any.time or times thereafier,
to ‘insist upon strict performance by Mortgagor of any and ail of such terms, provisions and
conditions. Mortgagee may, in Mortgagee's sole and aﬁsolute discretion, (i) in the case of a

Default, determine whether such Default has been cured and (ii) in the case of an Event of

- Default, .accept or reject any proposed cure of an Event of Default. In no event shall any

provision of this Mortgage or any other Loan Documem‘: which provides that Mortgagee shall
have certain rights and/or remedies only during the contmuance of an Event of Default be
construed so as-ic require Mortgagee to accept a cure of any such Event of Default. Unless and
until Mortgagee accents-any proposed cure of an Event of Dcfault such Event of Default shall be
deemed to be continuizg for purposes of this Mortgage and the other Loan Documents.

Section 8.07 | _Mortgagee's Right to Perform; Mortgagee's Expenditures.
|

(a)' Mortgagor egrees that if Mortgagj)r fails to perform any act or take any
action which Moﬂgagor is required to )erfonn or take hereunder or under the Loan Agreement -

. or to pay any money which Mortgigor is required to pay hereunder or under the Loan

Agreement, Mortgagee may, but shall no” bz cbligated to‘ perform or cause to be performed such
act or take such action or pay such money. :

‘(b) . All costs and expenses incurred by‘ Mortg'agee (or any Indemnified Party),
including, without hmltatlon ‘reasonable attorneys fies Pnd expenses all monies paid by (or on
behalf of) Mortgagee and the monetary value of all scr' ices performed by (or on behalf of
Mortgagee) in connection with a Default or Event of Defavit iéreunder or under any other Loan
Document, including, without limitation, the (i} the enfoxl‘"ceme it of any term or provision of this
Mortgage or any other Loan Document, (i) the performance by Msrtgagee of any obligation of
Mortgagor under this Mortgage or any other Loan Document if Moigasee elects to so perform,
in its sole and absolute discretion, and (111) any action Moﬂgagee elecis to take, in its sole and
absolute discretion, to protect its interest in or the Value of the Mortgagec. Property, shall be a
demand obligation owing by Mottgagor to Mortgagee, as the case may be, ard tc the extent any
payment is made to a third Person, Mortgagee, upon makmg such payment, shali ke subrogated
to all of the rights of the Person recewmg such paymenlt All'such costs and experses, monies
and the monetary value of such services performed shall (x) bear interest at the Detault Rate
from the date of such incurrence, payment or perfonﬂance as applicable, until paid, and (y)
constitite a portion of the Obligations and shall be secured by this Mortgage and all of the other
Loan Documents. If Mortgagee shall elect to pay ahy Irnposmon or other sums due with
reference to the Mortgaged Property, Mortgagee may do so in reliance on any bill, statement or

assessment procured from the appropriate Governmental Authorlty or other issuer thereof.

Section 8.08  Successors and Assigns. All of the terms hereof shall apply to, be
binding upon and inure to the benefit of the parties hereto their successors, assigns, heirs and
legal representatives, and all other Persons clmmngby, through or under them; provided,
however, that nothlng herein shali be deemed to 1mp|ly any right on behalf of Mortgagor to
assign its interest in any of the Mortgaged Property except as may be expressly set forth in the

Loan Agreement
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Section 8.09  Severability. This Mortgage is ‘intended to be performed in
accordance with, and only to the extent permitted by, all applicable’ laws and regulations of
applicable Governmental Authorities and the provisions hjereof are intended to be limited to the
extent necessary that they will not render this Mortgage mvahd unenforceable or not entitled to
be recorded, registered or filed under the provisions of any applicable law. If any provision
hereof or the application thereof to any Person or circumstance shall, for any reason and to any
extent, be invalid or unenforceable; neither the remainder of this Mortgage nor the application of

such provision to other Persons or circumstances shall be affected thereby, but rather shatl be-
enforced to the greatest extent permitted by applicable law, :

Section 8.10  Entire Agreement and Modification. This Mortgage may not be -
a:mended reviscd, waived, discharged, released or temnnated orally, but only by a written
instrument or insawzpents executed by Mortgagee and Mortgagor Any alleged amendment,
revision, waiver, dischrage, release or termination whrch is not so documented shall not be

_ effective as to any party. T

o Section 8.11  Aputicable  Law. THIS MORTGAGE SHALL BE
GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE INTERNAL
LAWS OF THE STATE IN WHICH THE MORTGAGED PROPERTY IS LOCATED;
PROVIDED, HOWEVER, THAT Td2- LOAN AGREEMENT IS, BY ITS TERMS,
GOVERNED BY THE INTERNAL 'LAWS OF J THE STATE OF ILLINOIS AS
PROVIDED THEREIN, AND, IN THE EVENTY THAT IT BECOMES NECESSARY, IN

. CONNECTION WITH THE ENFORCEMUNT OF THIS MORTGAGE OR

OTHERWISE, TO CONSTRUE OR ENFOPCT THE OBLIGATIONS (WHICH
OBLIGATIONS ARE SECURED BY THIS MORT% vaGE), THE LOAN AGREEMENT
SHALL BE CONSTRUED AND ENFORCED- (!!'f- ACCORDANCE WITH THE
INTERNAL LAWS OF THE STATE OF ILLINOI1S. -

Section 8.12  Satisfaction of Prior Encumbrance. Vo *he extent that proceeds '
advanced pursnant to the Loan Agreement are usedl‘ to pay indebiedness secured by any
outstanding Lien, security interest, charge or prior encumbrance against the Mortgaged Property,
such proceeds shall be desmed to have been advanced by Mortgagee at Mortzagr.r's request, and
Mortgagee shall be subrogated to any and all rights, sef:unty interests and Liens swaed by any -
owner or holder of such outstanding Liens, security interests, charges or e¢rcumbrances,
irrespective of whether said Liens, security interests, charges or encumbrances are relzased, and
it is expressly understood .that, in consideration of the{payment of such other indebtedness by
Mortgagee, Mortgagor_hereby waives and releases all demands and causes of action for offsets
and payments to, upon and in connection with the said indebtedness.

Section 8.13  No Partnership. Nothing f:ontamed in this Mortgage is intended to,
or shall be construed to, create to any extent and in any manner whatsoever arty partnership, joint
venture, or association between Mortgagor and Mortgagee, or in any way make Mortgagee a co-

principal with Mortgagor with reference to the Mortg'rged Property, and any inferences to the
contrary are hereby expressly negated. :

-25-
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Section 8.14 Headings. The Article, Section and Subsection headings hereof
are inserted for convenience of reference only and shall in no way alter, modify or define, or be
used in construing, the text of such Articles, Sections or Subsections.

Section 8.15  Release of Mortgage. ‘If all of the Revolver Obligations and Term
Loan Obhgatlons shall. be paid, performed and dlscharged and the Loan Agreement is
terminated, and there exist no commitments on the part of the Lenders which could give rise to

~ Revolver Obligations or Term Loan Obligations, Mortgagee shall forthwith cause satisfaction

and discharge of this Mortgage to be entered upon the record at the sole cost and expense of
Mortgagor, 2id shall execute and deliver (or cause to be executed and delivered) such
imstruments ot satisfaction and discharge as may be approprate, such instruments to be duly
acknowledged and ‘p form for recording, at the sole cost and expense of Mortgagor. .

Section %.J4  Limitation of Obligations with Respect to Mortgaged Property.

(a) Neither Morteagee nor any Lender shall have any duty fo protect OI preserve,

- or any hablhty with respect to the protection and preservation of, any Mortgaged Property or to

preserve rights pertaining thereto ot’ier than the duty to use reasonable care in the custody and

preservation of any Mortgaged Propertyin its actual poss'ession._ Mortgagee shall be deemed to
have exercised reasonable care in the custody and preserv‘ation of any Mortgaged Property in its
possession if such Mortgaged Property is accorded treatment substantially equal to that which
Mortgagee accords its own like property. Mortgagee shall| be relieved of all responsibility for any
Mortgaged Property in its possession upon surrzad ermg it, or tendering surrender of it, to

Mortgagor or to such other Person entitled thereto by apr liicable law.

: -(b) Nothing contained in this Mortgége shall be construed as requiring or
obligating Mortgagee or any Lender, and neither Mortgagee nicr any Lender shall be required or
obligated, to (i) make any demand or inquiry as to the naturc-c: sufficiency of any payment
received by it, or present or file any claim or notice or take any action with respect to any
Mortgaged Property or the monies due or to become due ‘in connectionierswith, (ii) ascertain or
take action with respect to calls, conversions, exchanges, maturities, terders, offers or other
matters relating to any Mortgaged Property, whether or 1;10t Mortgagee has or'1s (eemed to have
knowledge or notice thereof, (iii) take any necessary steps to preserve rights agarvst any prior
parties with respect to any Mortgaged Property, or (iv) ﬁotlfy Mortgagor or any 0t11‘°1. Person of

any decline in the value of any Mortgaged Property.

Section 8.17 Inconsistency with Loanl Agreement. To the fullest extent
possible, the terms and provisions of the Loan Agreement shall be read together with the terms
and provisions of this Mortgage such that the terms \and provisions of this Mortgage shall
supplement, rather than conflict with, the terms and prov{tsmns of the Loan Agreement provided,
however, that, notwithstanding the foregoing, in the event any of the terms or provisions of this
Mortgage conflict with any of the terms or provisions|of the Loan Agreement, such that it is

" impractical for such terms or provisions to coexist,|the terms or provisions of the Loan
Agreement shall govern and control for all purposes; and, provided further, that the inclusion in -
this Mortgage of terms and provisions, supplemental rf‘ights or remedies in favor of a secured
party but which are not addressed in the Loan Agreement shall not be deemed to be a conflict

: i
: l
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with the Loan Agreement and all such additional termls, provisions, supplemental -rights or-
remedies contained herein shall be given full force and effect.

Section 8.18 Llrmtatlon on Interest Pavable It is the intention of the parties to
conform strictly to the usury laws, whether federal or state, that are applicable.to the transaction

- of which this Mortgage is a part. All agreements between Mortgagor and Mortgagee or any

Lender, whether now existing or hereafter arising and whether oral or written, are hereby
expressly limited so that in no contingency or event whatsoever shall the amount paid or agreed
to be paid by Mortgagor for the use, forbearance or dete‘ntmn of the money to be loaned under
the Loan Agicsment or any other Loan Document, or for the payment or performance of any
covenant or obfigation contained herein or in the Loan Agreement or any other Loan Document,
exceed the max’mum amount permissible under appllcable federal or state usury laws. If, under
any circumstances, fulfillment of any such provision, at lhe time performance of such provision
shall be due, shall involve exceeding the limit‘of vahdity prescribed by applicable law, then the |
obligation to be fulfilled shall be reduced to the hmlt of such validity. If, under any
circumstances, Mortgagor shall have paid an amount of money which is deemed to be interest
.and such interest would excecd «iie highest lawful rate, such amount that would be excessive
interest under applicable usury laws shall be applied td the reduction of the principal amount
owing in respect of the Obligations and not to the payment of interest, or if such excessive
interest exceeds the unpaid balance of punciral and any other amounts due hereunder, the excess
shall be refunded to Mortgagor. All sums ')ald or agreed to be paid for the use, forbearance or
_detention of the principal under any extension of credit by Mortgagee shall, to the extent
permitted by applicable law, and to the extent nece ssary to preclude exceeding the limit of
validity prescnbed by apphcable law, be amortized, n:or ated, allocated and spread from the date
of this Mortgage until payment in full of the Revolver O‘:Lgatlons and Term Loan Obligations so
that the actual rate of interest on account of such prm&rm amounts is umfonn throughout the

term hereof.

 Section8.19 Covenants To Run Wilth the Land.~ All of the grants,
representations; warranties, ‘undertakings, covenants, terms, provisions and conditions in this
Mortgage shall n with the Land and shall apply to Jand bind the successors and assigns of
Mortgagor. If there shall be more than one mortgagor, the covenants, representations and
warranties made herein shall be deemed to be joint and severali

Section 8.20  Last Dollar. So long as tl}e balance of the Revolver Obligstions or
Term - Loan Obligations exceeds the portion of the Revolver Obligations or Term Loan
Obligations secured by this Mortgage, respectively, no payment on account of the Revolver
Obligations or Term Loan Obligations shall be deemed to be applied against or to reduce the
portion of the Revolver Obligations or Term Loan Obhgatlons secured by this Mortgage, but
shall, instead, be deemed to be applied against only such portions of the Revolver Obligations or
Term Loan Obhgatlons, respeetlvely, that are not secured by this Mortgage.

Section 8.21 Defense of Claims. Moﬂgagor shall promptly notify Mortgagee in

- writing of the .commencement of any legal proceedmgs affecting Mortgagor's title to the
Mortgaged Property or Mortgagee's Lien on or seeunty interest in the Mortgaged Property, or
any part thereof, and shall take all such action, employmg attorneys reasonably agreeable to
Mortgagee as may be necessary to preserve Mortgagors and Mortgagee's rlghts affected

227
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thereby, If Mortgagor fails or refuses to adequately or vi gorously, in the reasonable judgment of
Mortgagee, defend Mortgagor's or Mortgagee's rights to the Mortgaged Property, Mortgagee
may take such action on behalf of and in the name of Mortgagor and at Mortgagor's expense.

. Moreover, Mortgagee may take (or cause its agents| to take) such independent action in

connection therewith as they may in their discretion deem pr'oper including, without limitation,
the right to employ independent counsel and to 1nterve|ne in any suit affecting the Mortgaged
Property. All costs, expenses and reasonable attomeys fees incurred by Mortgagee (or its
agents) pursuant to this Section 8.21 or in connection Iw1th the defense by Mortgagee of any

" claims, demands or litigation relating to Mortgagor, the|Mortgaged Property or the transacttons!'

contemplated in this Mortgage shall be paid by Mortgagor on demand, plus interest thereon from -
the date of the 2dvance by Mortgagee until retmbursement of Mortgagee at the Default Rate.

Serdion 8.22 Exculpatlon Provisions. E'ACH OF THE PARTIES HERETO
SPECIFICALLY AG#EES THAT IT HAS A DUTY TO READ THIS MORTGAGE;
AND AGREES THAT T IS CHARGED WITH NOTICE AND KNOWLEDGE OF THE
TERMS OF THIS MORTGAGE; THAT IT HAS IN FACT READ THIS MORTGAGE

AND IS FULLY INFORMEX AND HAS FULL NOTICE AND KNOWLEDGE OF THE

TERMS, CONDITIONS AND E¥FrCTS OF THIS MORTGAGE THAT IT HAS BEEN
REPRESENTED BY INDEPENDENT LEGAL‘ COUNSEL OF ITS- CHOICE
THROUGHOUT THE NEGOTIA1TONS PRECEI)ING ITS EXECUTION OF THIS
MORTGAGE AND HAS RECEIVEn THE ADVICE OF ITS ATTORNEY IN
ENTERING INTO THIS MORTGAGE; AND ‘THAT IT RECOGNIZES THAT
CERTAIN OF THE TERMS OF. THIS RIORTGAGE RESULT IN ONE PARTY
ASSUMING THE LIABILITY INHEREN®' ‘N SOME ASPECTS OF THE
TRANSACTION AND RELIEVING THE OTHER PARTY OF ITS RESPONSIBILITY
FOR SUCH LIABILITY. EACH PARTY HERETO ‘A’JREES AND COVENANTS THAT
IT WILL NOT CONTEST. THE VALIDITY OR ‘LNFORCEABILITY OF ANY
EXCULPATORY PROVISION OF THIS MORTGAGE O THE BASIS THAT THE
PARTY HAD NO NOTICE OR KNOWLEDGE OF!SUCH PROYISION OR THAT THE

- PROVISION IS NOT "CONSPICUOUS."

Section 8.23 No Merger of Estates. To the'extent allowed b, vap pllcable law, so
long as any part of the Revolver Obligations or Term Loan Obhgatlons fegain unpaid, -
unperfonned or undischarged, the fee, easement and Ieasehold estates to the Mortgazed Property
shall not merge but rather shall remain separate and dlstmct notw1thstand1ng the union of such
estates either in Mortgagor, Mortgagee, any lessee, any tlnrd—party purchaser or otherwise.

Section 8.24 . Intentionally Deleted.

Section 8.25 Counterparts. This Mortgage may be executed in any number of
counteiparts, each of which shall be deemed to be an ongmal and all of which, taken together,
shall be deemed to constitute one single instrument, except that, to facilitate recordation, portlons
of Exhibit A hereto which describe properties situated in counties other than the county in which

this Mortgage is to be recorded may be omitted. |

Section 8.26 State Specific Rlde The provisions of the State Specific Rider
attachcd hereto as Exhibit B (the "Rider") are hereby n‘morporated herein by reference. In the

228 -
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event that any provision of thls Mortgage shall be mconslstent with any provxswn contained in
the attached Rider, the provisions of the attached Rider sh‘all take precedence over the pr0v151ons
of this Mortgage, but shall not invalidate or render unenforceable any other provision of this

Mortgage that can be construed in a manner consistent with the Rider.

. Section827 Assignment by Mortgagee Mortgagee shall have the nght to
a551g11 or transfer its rights under this Mortgage. Any as|s1gnee or transferee shall be entitled to
all of the benefits afforded Mortgagee under this Mortgage. : '

[NO FUPTHER TEXT ON THIS PAGE; SIGNATURE PAGE FOLLOWS] |
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IN WITNESS WHEREOQF, Mortgagor has executed this Mortgage as of the date first

MORTGAGOR:

MIDAS REALTY CORPORATION, a Delaware
corpqrationl

By: V@M 7. 1
Name: !
Tts: . " ' :
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" STATE OF ILLINOIS )

| Cyss I
\COUNTYOFCOOK )

On this Z7 day of March, 2003 before me, the undersigned, a Notary Public in

and for the State of Ilinois, personally known, who, bemg by me duly sworn, did say that he is

L ey A Pemar e , the \1 e Voesidanlt of

Midas Realty Corpoglon a Delaware corporatlon and that the instrument was signed and

sealed by him on behalf of said corporation, and that the foregoing signatory acknowledged the
execution of the instrument to be the voluntary act and decd of said corporation.

iN-TESTIMONY WHEREOF, I have hereunto set by hand and affixed my
official seal in the Cu; anty and State aforesaid, the day and year first above written.

| - Notary Public
~ (Seal)

. . e
My commission expires: 9 /6-0¢ , 3 LORR’E N CPIAL SEA el
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] : . Site No. 80
P ' 5610 West Dempster
| ' . Morton Grove, Iilinois
! f o EXHIBIT A

! . ' : _ .

J LEGAL DESCRIPTION

| | S

|

LOTS 18, 19 AND 20 IN BLOCK 16 $(EXCEPT‘ THAT | PART TAKEN FOR STREET) IN HIELD
AND MARTIN'S DEMPSTER STREET TERMINAL. SUBDIVISION IN THE SOUTHWEST 1/4 OF
SECTION 16 AND THE SOUTHEAST 1/4 OF SECTION|17, TOWNSHIP 41 NORTH, RANGE
13, EAST OF THE THIRD PRINCIPAL MERIDIAN, AS PER PLAT RECORDED JUNE 2, 1924
AS DOCUMENT @445276, IN COOK COUNTY, ILLINOIS. :

P 10-17-4E)- 036, ~037, —O3
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_ EXHIBITB |

STATE SPECIFIC RIDER FOR STATE OF ILLINOIS

This llinois Specific Rider-(this “Iilinois Rider”), is aftac‘hed‘to and forms a part of this
Mortgage. Any capitalized term used in this Illinois Rider shall have the meaning given to Such termin
the Mortgage, unless otherwise expressly defined in this Hllinois Rider,

1.

The terms “ WARRANTS DEMISES, CONVEYS” shall be inserted in the ﬁrst
sentence of Sectlon 2.01 of the Mortgage between the words “MORTGAGES” and

“z0G SETS OVER”

I
‘The latest Marurlty Date of the Revolver Obhgatlons and Term Loan Obligations is

Septerae-24, 2004.

DC}DL(.’ \ .
The followmg shiall be added to the end of Se},ctlon 2.05: “This Mortgage i is given to

secure a “revoiving credit” loan, as defined and authorized under 205 ILCS 5/5d, 205

. ILCS 105/1-6, 815 728 205/4.1 and 735 IL(‘S 5/15-1207, and it secures all present

and future loan disbursements made by Mortgagee under the Notes, and all other
sums from time to time owing to Mortglagee by Mortgagor under the Loan
Documents. The total amouxt ¢ f rndebtcdness that may be so secured may decrease
or increase from time to time, but all mdebtedness secured hcreby shall in no event
exceed an amount equal to two (2) tlmcs' the original prm01pal amount of the
Revolver Obhgat]ons _ ,

Notwithstanding the’ provisions of Section /.5 ” Xof this Mortgage, any foreclosure of
all or any portion of the lien of this Mortgage shzil be in accordance with the Illinois
Mortgage Foreclosure Act, 735 ILCS 5/15 1101 et seq., as from time to time
amended (the “Act”).

The following shall be added to the end of Secﬁon 7.14: “vicitgagor acknowledges
that the transaction of which this Mortgage i 1s a part is a transection which does not
inclnde either agricultural real estate (as defined in Section 15-1201 of the Act) or

' residential real estate (as defined in SCCthIll 15-1219 of the Act), and ‘v the fullest

extent permitted by law, Mortgagor hereby voluntarily and knowingiywaives its
rights to reinstatement and redemption as allowed under Sections 15-1601(>) and 15-
1602 of the Act, and to the full extent permltled by law, the benefits of all present and

- future valuation, appraisement, homestezfd exemption, stay, redemption and

moratorium law under any state or federal law

. Subordination of Property Manzyggr s Llen/ and Real Estate Broker’s Lien. Any

property management agreement for the Mortgaged Property entered into hereafter by
Mortgagor with a property manager shall contain a “no lien” provision whereby the
property manager waives and releases any[ and all mechanics’ lien rights that the
property manager may have pursuant to the Illinois Mechanics Lien Act, 770 ILCS
60/1 et seq. Such property management agrecment or a 'short form thereof shall, at
Mortgagee’s request, be recorded. with the Recorder of Deeds of the county where the
Mortgaged Property is located. - In addltlon Mortgagor shall cause the property

B-1
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‘manager to enter into a subordination of manalgement agreement with Mortgagee, in
recordable form, whereby the property manager subordinates present and future lien
rights and those of any party claiming by, thrcfugh or under the property manager, to’
the lien of this Mortgage. Any agreement entered into hereafier by Mortgagor or any
- agent of Mortgagor with any “broker” (as deﬁned in the Real Estate License Act of

- 1983, 225 ILCS 455/1 et seq.) that i Is an afﬁhate of Mortgagor for the purpose of
selling, leasmg or otherwise conveying an mterest in the Mortgaged Property shall’

 contain a “no lien” provision whereby such ‘l?roker waives and releases any and all-

- lien rights that such broker or anyone claiming by, through or under such broker may
" have pursuant to the Commercial Broker Lien fAct 770 ILCS 15/1 et seq. Mortgagor
shaiicause such broker to enter into a subor(hnatlop agreement with Mortgagee, in
. . recoriable form, whereby such broker, on its lown behalf and on behalf of any party
. claiminy bv, through or under such broker, subordinates present and future lien rights

to the lien of this Mortgage.
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