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THIS CONSTRUCTION MORTGAGE, ASSIGNMENT Qﬁ E
SECURITY AGREEMENT ("Mortgage") is made as cf 1993, by
H20 PLUS, L.P., a Delaware limited partnership {"Mortgagor"},
whose mailing address is as set forth herein, in favor of
AMERICAN NATIOMAL BANK AND TRUST COMPANY OF CHICAGO, a national
banking association, (together with its successors and assigns
including each and every holder from time to time of the Hote
hereinafter referred to, the "Mortgagee'"), whose mailing address

is as set forth herein.
WITNESSETH:

Mortgagee has agreed to extend to Mortgagor a construction
loan (the "Construction Loan®) in a principal amount not to
exceed ¢four Million and 00/100 Dollars ($4,000,000.00) pursuant
to the tarms of that certain Secured Credit Agreement (together
with all) smendments, modifications, restatements, replacements,
consolidations, substitutions, renewals and extensions thereof,
the "Credit J.greement") of even date herewith by and between

Mortgagor and Mortgagee.
Article 1
TERMS OF THE INDREBTEDNESS

i.1 cCertain Terms »f Indebtedness: The following is a
summary of certain teras of the Indebtedness (as hereinafter

defined) secured by this rmortgage:

{(a) HNote: The term "Mcce" shall refer tc that certain
"property Note" of even dat¢ nerewith made by Mortgagor and
payable to the order of Mortgacee in the original principal
amount of Four Million and 00/.00 ($4,000,000.00).

{b) *s: Interest shall accrue
under the Note a2t the interest rate - rates set forth in the
Credit Agreement. Principal and intel¢«st shall be due and
payable in the amounts, at the times ind _as otherwise set forth

in the Note.

(c) Maturitv Date. All of the unpai?d principal balance of
the Note and all unpaid interest accrued thereon shall become due
and payable, if not sooner paid, or if not scocaec due by
acceleration, or otherwise, on August 31, 1994/ FMaturity Date"};
provided, however, the Maturity Date may be extended annually
thereafter at the sole discretion of Mortgagee.

1.2 initjen o e t ss: The term
*Tndebtedness” shall mean the principal amount and intelast
payable thereon, and all the fees, amounts, payments, 1i~bilities
and monetary liabilities and obligations due or required t~- be
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paid by Mortgagor under the Note, the Credit Agreement, other
notes as set forth in the Credit Agreement, this Mortgage or the
other Loan Documents (as hereinafter defined), and all
apendmerts, nodifications, restatements, replacements,
consolidations, substitutions, renewals, extensions, and
increases thereto, whether heretofore or herearfter existing, and

whether direct or indirect, absolute or contingent.

aArticle 2
DEFINITIONS
2.1 Definitrions: The following terms shall have the -

following meanings (any other capitalized term used herein that
is not expressly defined in this Article shall have the meaning

as deZined elsewhere in this Mortgage or in the Credit
Agrecmant) ¢

(a} Affiliated Person: (i) If Mortgagor is a trustee, any
beneficiai’y af the trust, including the general partners of any
general or iimited partnership that is a beneficiary of the
trust, and apy Jjoint venture partners of any joint venture that
is the beneficinury of the trust; (ii) If Mortgagor is a general
or limited part.iership, the general partners thereof; and (iii}
If Mortgagor is a/jcint venture, the joint venture partners

therecof.

(k} Awarprds: All awards and payments heretofore or
hereafter made by any municipal, state or federal agency or
authority to Mortgagor, aacluding any awards or payments for any
taking of the Mortgaged Proserty as a result of the exercise of
the right of condemnation o eminent domain and any and ail
proceeds and payments heretofore or hereafter made by any
insurance company as a result ~f-any casualty or other event in

connection with the Mortgaged Pli-ocperty.
{c) Intenticnally Omitted.

(d} Buildings: Any and all strvriures and on-site
improvements, and any and all additions, alterations, betterments
and appurtenances thereto, now or at any tirme hereafter situated,
placed or constructed upon the Real Estate fas hereinafter

defined) or any part thereocf.

(e) <Code: The Uniform Commercial Code ai; enacted in

Illinois, Ill. Rev. Stat., ch. 26 §9-101 et seg., as now or
heregfter amended from time to time.

{£) contracts: Any and all contracts, documencs oy
agreements pertaining to the ownership, use, occupancy,
developmant, design, construction, financing, operation,
oanagement, alteration, repair, marketing, sale, lease or
enjaoyment of the Mortgaged Property, and all rights, privileges,
authority and benefits thereunder (but under no circumstances any
liakilities, obligations or responsibilities thereunder).

(g} Default Rate: The lesser o0f: (i) two percent (23%) in
excess of Mortgagee's Base Rate (as defined in the Credit
Agreement), or (ii) the highest rate aliowed to be charged or

collected under applicable law.

{h) Event of Default: The occurrences defined in Article 9

of this Mortgage.

266000

(i) FEixtures: All fixtures, as defined in and subject tc
the Code, located on the Real Estate including, without
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all systems, fittings, structures, equipeent,
apparatus, f{ixtures and cther improvements and items now or
hereafter temporarily or permanently attached to, installed in or
used in connection with any of the Buildings or the Real Estate,
including, but not limited to, any and all partitions, hardware,
aotors, engines, boilers, furraces, pipes, plumbing, conduit,
sprinkler systems, fire extinguishing equipment, elevator
equipment, telephone and other communications equipment, security
equipment, master antennas and cable television equipment, water
tanks, heating, ventilating, air conditioning and refrigeration
equipment, laundry facilities, and incinerating, gas and electric
machinery and equipment, together with all replacements and
substitutions thereto or therefor and the proceeds therefrom.

(j) Covernmental Authority: Any and all courts, boards,

agenc.ids, comnissions, offices or other authorities of any nature
whatsciver for any governmental unit (federal, state, county,
distri~t, municipal, city or ctherwise) or arbitration authority,
whether( povw or hereafter in existence,

(k) fwvositions: All (i) general and special real estate
and personai property taxes and assessments, water and sewer
rates and chargs:s, and all other governmental charges and any
interest or coftis or penalties with respect thereto, (ii) charges
for any easement oOr agreement paintained for the benefit of the
Mortgaged Property whiich at any time prior te or after the
execution of %the Loan uvacuments may be assessed, levied or
imposed upon the Mortgaged Property or the rent or income
received therefrom cr auy use or occupancy thereof, (iii) other
taxes, assessments, fees und governmental charges ievied, imposed
or assessed upon or againzi Mortgagor in connection with the
Mortgaged Property, and (iv] annual premiums for insurance
peolicies required to be maintsinad under this Mortgage or the
Loan Agreement with respect tc. the Mortgaged Property.

(1) Imbrovements: The Buildings together with all
improvements set forth in accordanisz with the Plans and
Specificaticons for constructing the 411ldings.

limitation,

(m) Leases: Any and all leases, su’ieases, licenses,
concessions or grants of other possessory interests (written or
oral} now or hereafter in force, covering o< affecting the
Mortvgaged Property, or any part thereof or .nL%erest therein,
together with all rights, powers, privileges, outions and other
benefits of Mortgagor thereunder (but under no -ircumstances any
liabilities, obligations or responsibilities theriunder);
provided that any such Leases nust first be consentez to in

writing by Mortgagee.

(n) Legal Regquirements: The terms, covenants, c¢rpilitions

and restrictions now or hereafter existing to which Morcjagor or
any other Affiliated Person may be bound or to which the
Mortgaged Property is subject under (i) any and all present and
future statutes, laws, rulings, opinions, rules, regulations,
codes, permits, certificates, approvals, ordinances, judicial
decisions or orders of any Governmental Authority in anv way
applicable to Mortgagor or any other Affiliated Person or the
Mcortgaged Property, and the ownership, use, cccupancy,
possession, development, design, construction, financing,
operation, maintenance, alteration, repair, marketing, sale,
lease or enjoyment thereof, including without limitation, any
related to zoning, building, utility service, sewer service, fire
safety, land and water use, subdivision control, environmental
protection, occupational health and safety or flood hazard:; (ii)
Mortgagor's or any other Affiliated Persons' presently or
subsequently effective partnership agreement, joint venture or
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trust agreement; {(iii) any and alil Leases: (iv) any and all
Contracts: (v) any lease, sublease, option, articles of agreement
for deed, installment contract or other contract or agreement
pursuant to which Mortgagor is granted any possessory, legal,
2quitable, beneficial or other interest in the Mortgaged
Property; and (vi) any and alli other easements, covenants,
conditions, restrictions, leases or other contracts and
agreements (written or oral) of any nature to which Mortgagor or
any other Affiliated Person may be bound or to which the

Mortgaged Property may be subject.
{(0) L1eoan Documents: This Mortgage, the Note, the

Assignment of Leases, the Credit Agreement, and each and every
one of the other "Loan Docuxments” as defined in the Credit
Agreepont, all of even date herewith, and any and all other
docurien’.s now or hereafter evidencing or securing the payment of
the Ind:btedness or the observance or performance of the
Cbligatiors, and any and all amendments, modifications,
restatemercs, replacements, substitutions, renewals, extensiocons
and increaczes, thereto whether heretofore or hereafter entered

into in connection therewith.

(p) Mortyn~ed Property: The Real Estate, Fixturas, Leases,
Contracts, Rents, hwvards and Personalty together with:

(i) any and.all rights, privileges, tenements,
hereditaments, r(ghts-of-way, easements, appendages and
appurtenances of tbhs Real Estate belonging or in anyway
appertaining thereve,. . and all right, title and interest
of Mortgagor in and tc any streets, ways, strips or
gnres of land adicinirc the Real Estate or any part

thereof:;

(ii) any and all bettements, additions,
appurtenances, substitutions,  replacements and after
acqQuired title or interests crereof and all reversions

and remainders therein:; and

(iii} any and all other secuiitv and collateral of
any nature whatsoever, now or herea’ter given for the
repayment of the Indebtedness or the parfarmance and
discharge of the Obligations.

{(q) Mortgagee: The above named Mortgagec and any and all
successors, transferees, assignees and subsequent holders of the

Note or other Loan Documents.
{r) ee's ess: 33 North LaSalle Stree’s, Chicago,
Illinois 60690.

(s) Mortgagor: The above named Mortgagor and any ard all
permitted successcors, transferees, assignees and subsequent
owners of the Mortgaged Property.

it) Mortaagor's Address: 676 North Michigan Avenue,
Chicago, Illinois 60611.

(u) oOhligaticons: Any and all of the covenants, conditions,
warranties, representations and other obligations {(other than the
obligation to repay the Indebtedness) of Mortgagcr or others to
Mortgagee under or as set forth in the Note, the Credit
Agreement, this Mortgage or the other Loan Documents and under
the Legal Requirements, whether heretofore or hereafter existing,
and whether primary or secondary, direct or indirect, absolute or
contingent, including the enforcement by Mortgagee of its rights
and remedies under any and all of the Loan Documents (including
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all costs, expenses and reasonable attorneys and raralegal’'s feeas
and expenses incurred by Mortgagee).

axXceptions specifically described in Exhibit B attached hereto
and made a part hereor.

(w) : All right, title and interest of Mortgagor

(V) i < i : The encumbrances and title

Bersonalty
in and to all other tangible personal property and any
intangibles of any kind or character as defined in the provisions
of the Uniform Commercial Code, and.not the subject of loans
under the Credit Agreement other than the Property Loan {for
purposes of this document, "Property Loan” shall have the maaning
assigned to it in the Credit Agreement), now or hereafter located
upon, /¥ithin or about the Real Estate and the Buildings, or used
or useful in connection therewith, together with all existing or
future accessories, replacements and substitutions thereto or
therefor and the proceeds therefrom, including, but not limited
to: (i) aXi building materials and equipment intended to be
incorporavsi in the improvements now or hereafter to be
constructed or. the Real Estate, whether or not yet incorporated
in such improvenents; (ii) all machinery, apparatus, systems,
equipment or arricles used in supplying heating, gas,
electricity, ventilation, air conditioning, water, light, power,
refrigeration, firs [Srotection, elevator service, telephone and
other communicatior. service, master antennas and cable television
service, waste remaval and all fire sprinklers, smoke detectors,
alarm systems, securivy zystems, electronic monitoring equipment
and devices: (iii) all wirndow or structural cleaning and
maintenance equipment; {(iv) ‘cabinets, wall safes and other
furnishings: (v) all rugs, :arpets and other floor coverings,
draperies, drapery rods and brackets, awnings, window shades.
venetian blinds and curtains;' (vi) all lamps, chandeliers and
other lighting fixtures:; (vii) 411 kitchen equipment and
appliarces, including refrigerator's, ovens, dishwashers, range
hoods and axhaust systemrs and disgozol units; (viii)y all
tractars, nowers, sweepers, sSnow repdal eguipment and other
equipment used in maintenance of intirior and exterior portions
of the Real Estate or the Buildings: and ‘ix) all other
maintenance supplies and inventories:; provided, that the
enumeration of any specific articles of rorsonalty set forth
above shall in no way exclude or be held tc exclude any items of
property not specifically enumerated, ard thac any of the
foregoing items that do not constitute persond) property but
canstitute fixtures under applicable law shail be \included ir the
definition of the term "Fixtures" as used herein.:

(x) RBeal Cstate: The Real Estate owned in fec simple
absolute, subject to the Permitted Exceptions, by Mortyg~rgor
consisting of approximately 2.005 acres of land located at the
southeast corner of Madison Street and Peoria Street, City of
Chicago, the County of Cook, State of Illinois and legally
described on Exhibjit A attached hereto and made a part hereof.

{y} Repnts: All of the rents, revenues, income, profits,
deposits and other benefits payable under the Leases and/or
otherwise arising from or out of the Mortgaged Property or out o
the ownership, use, enjoyment or disposition of all or any
portion of the Mortgaged Property or interest therein.

(4.
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Article 3
GRANT

3.1 Grapnt. To secure the full and timely payment of those
portions of the Indebtedness relating to the Property Loan (as
defined in the Credit Agreement) and the full and timely
performance and discharge of the Cbligations relating to the
Property Loan, Mortgagor by these presents hereby GRANTS,
BARGAINS, SELLS, ASSIGNS, MORTGAGES and CONVEYS unto Mortgagee
the Mortgaged Property, subject to the Permitted Exceptions, to
have and to hold the Mortgaged Property unto Mortgagee, its
successors and assigns forever, free and clear from all rights
and benefits under and by virtue of the Homestead Exemption Laws
of the State of Illinois (which rights and benefits are hereby
exprersly released and waived) and Mortgagor does hereby warrant
that Mocrtgagor is well and lawfully seized of good, absolute and
indefeasitle fee simple absolute title to the Mortgaged Property,
free and ~)aar of all mortgages, liens, charges, security
interests ar.d encumbrances whatsoever, except the Permitted
Excepticns, (and does hereby bind itself, its successors and
assigns to wanrint and forever defend fee simple absoclute title
to the Mortgag:d Property unto Mortgagee, and the guiet and
peaceful enjoyi:tnt and possession thereof, against every person
whomsocever claiming the same or any part thereof or interest

therein.

3.2 condition of Grant: The condition of these presents is
such that if Mortgagor tch7ll pay or cause to be paid the
Indebtedness as and when t.hi _same shall become due and payable
and shall observe, perform 7nd discharge the Obligations in
accordance with this Mortgage and the other Loan Documents, then
this Mortgage and the cother lLoan Documents and the estates and
rights granted by them shall be-rcleased and terminated by

Mortgagee.
Article 4
ASSIGNMENT OF LEASES ANF, RENTS

4.1 Agsignment of leases and Rents: IO further secure the
full and timely payment of Indebtedness and tb: full and timely

performance and discharge of the Obligations, 2= such
Indebtedness and Obligations relate to the Propaer%yv Loan,
Mortgagor hereby sells, assigns and transfers unic Mortgagee all
of the Leases and the Rents now due and which may hrreafter
become due under or by virtue of any of the Leases ithich may have
been heretofore or may be hereafter made or agreed +2 .07
Mortgagor, or the agents of Mortgagor, it being the inteeption
hereby to establish an absclute and present transfer and
assignment of all such Leases and all Rents and avails
thereunder, to Mortgagee: provided, however, the acceptance by
Mortgagee of the foregoing assignment, with all of the rights,
powers, privileges and authority so created, shall not, prior to
entry upon and taking possession of the Mortgaged Property by
Mortgagee, be deemed or construed to constitute Mortgagee a
"Mortgagee in Possession,” nor thereafter or at any time or in
any event obligate Mortgagee to appear in or defend any actions
thereunder, to expend any money, incur any expenses, or perform
or discharge any obligation, duty or liability under the Leases
or to assume any cobligation or responsibility for any security
deposits or other deposits delivered to Mortgagor thereunder.
long as no Event of Default shall exist, Mortgagee shall not
demand from any tenants under the Leases, any Rents or avails
hereby assigned arising from or out of said Leases or any

So
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extensions or replacements thereof, or from or out of
the Mortgaged FProperty or any part thereof, but shall permit the
Mortgagor to collect, but not prior to accrual, all such Rents
and avails and enjoy the same:; provided that notwithstanding the
foregoing, all tenants under the Leases shall comply with any
demand for Rents or avails made by Mortgagee without inquiring or
investigating as to whether such demand is made in compliance
herewith. A demanc by Mortgagee to any tenant by reason of any
Event of Default claimed by Mortgagee shall be sufficient
direction to said tenant to make future payments of Rents and
avails to Mortgagee without the necessity for further consent by,
or notice to, Mortgagor. Reference is hereby made to that
certain Assignment of Rents, Leases and Profits of even date
herewith executed by Mortgagor to Mortgagee, which sets forth in
zore cetail the terms and conditions of said assignment, which
terms, -conditions, rights, remedies, powers and authority are

herein aincorporated by this reference.

renewals,

Article S
SECURITY AGREEMENT

5.1 Secyrity. Sareement: This Mortgage shall be ccnstrued
as a mortgage on r=a. property and it shall also constitute and

serve as a "“Security Agreement™ on personal property within the
meaning of, and shall censtitute, until the grant of this
Mortgage shall terminair as provided in paragraph 2.2 above, a
security interest under *n> Code with respect to the following as
they relate to the Property .iocan (collectively hereinarfter
referred to as the "Collateral"): the Personalty, Fixtures,
Contracts, Awards, Leases and «ents which de not form a part of
the Real Estate covered by this Mortgage:; all sums at any time on
deposit for the benefit of Mortcacjee or held by the Mortgagee
{whether deposited by or on behaif of the Mortgagor or anyone
else) pursuant to any of the provizions of the Mortgage or the
Credit Agreement: and all replacemen’s of, substitutions for,
additions to and the cash and non-cash rroceeds of the foregoing.
To that end, Mortgagor hereby GRANTS, BARCAINS, CONVEYS, ASSIGNS,
TRANSFERS and SETS OVER untc Mortgagee a se:curity interest in and
to any and all of Mortgager's right, title and interest in, to
tne Collateral to secure the full and timeiy Payment of the
Indebtedness and the full and timely performalici: of the
Obligations. All the terms, provisions, condicicas and
agreexments contained in this Mortgage pertain and a2pply to the
Collateral as fully and to the same extent as to uny. other
property comprising the Mortgaged Property. The follcwing
provisions of this Section shall not limit the applizalility of
any other provision of this Mortgage but shall be in afoition

thereto:
(a) Mortgagor (bteing th2 Debtor as that term is used in the

Code) is and will be the true and lawful owner of the Collateral,
subject to no liens, charges or encumbrances other than the lien

herecf and Permitted Exceptions.

(b) The Collateral is to be used by Mortgagor solely for
business purposes.

(¢) The Collateral constituting Fixtures will Le kept on
the Real Estatc, and will not be removed therefrom without the
consent of liortgagee (being the Secured Party as that term is
used in the Code) by Mortgagor or any other party; and such
Collateral may be affixed to the Real Estate but will not be

affixed to any cther real estate.
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(d) The only persons having any interest in the Mortgaged
Property are Mortgagor and Mortgagee, permitted lienholders, and
any tenants under Leases consented to in writing by Mortgagee.

(e) No Financing Statement (other than Financing Statements
showing Mortgagee as the sole secured party, or with respect to
Permitted ExXceptions) covering any of the Collateral or any
proceeds thereof is on file in any public office except pursuant
hereto. Mortgagor will at its own cost and expense, upon demand,
furnish to Mortgagee such further information and will execute
and deliver to Mortgagee such financing statements and other
documents in form satisfactory to Mortgagee and will do all such
acts as Mortgagee may at any time or from time to time request or
as may be necessary or appropriate to establish and maintain a
valid angd perfected first priority security interest in the
Collater.l as security for the Indebtedness and Obligations,
subject 0 no other liens or encumbrances, other than liens or
encumbrances benefitting Mortgagee and liens and encumbrances
which are Psrmitted Exceptions. Mortgagor shall pay the cost of
filing or roceourding such financing statements or other documents,
and this instrozent, in all public offices wherever filing or
recording is deesac=sd by Mortgagee to be necessary or desirable.

(f) Upon any Zvent of Default hereunder, the Mortgagee at
its option may decla.v the Indebtedness and Obligations
immediately due and pay=2ble, all as more fully set forth in
Section 10 hereof, and Mortgagee shall have the remedies of a
secured party under the .Ccde, including without limitation, the
right to take immediate &pJ exclusive possession of the
Collateral, or any part thairasf, and for that purpose may,
as Mortgagor can give authoriiy therefor, with or without
judicial process, enter (if thiz can ke done without breach cf
the peace), upon any place which the Cocllateral or any part
thereof may be situated and remocve the same therefrom (provided
that if the Collateral is affixed ¢4 real estate, such removal
shall be subject to the conditions scuted in the Code).

Mortgagee shall be entitled to hold, raintain, preserve and
prepare the Collaterai for sale, until  disposed of, or may
propose to retain the Collateral subjec. to Mortgagor's right of
redemption in satisfaction of Mortgagor's obligations, as
provided in the Code. Mortgagee may render tne Collateral
unusable without removal and may dispose of ‘thwr Collateral on the
MHortgaged Property. Mortgagee may require Mourtgsgor to assemble
the Collateral and make it available to Mortgagr:: for its
possession at a place to be designated by Mortgages which is
reasonably convenient to both parties. Mortgagee't:ill give
Mortgagor at least fifteen (15) days notice of the t.ime and place
of any public sale of the Collateral or of the time of7.¢i whnich
any private sale or any other intended disposition thezlelf is
made. The requirements of reasonable notice shall be meZ 3if such
notice is mailed, by certified United States mail or equivalent,
postage prepaid, to the address of Mortgagor hereinafter st
forth at least fifteen (15) days before the time of the sale or
disposition. One publication for such notice shall be
sufficient, and the Mortgagee shall have the right to adjourn the
sale at any time and reschedule the same without further notice,
so long as Mortgagee mails a notice of such adjournment to
Mortgagor pricr to the adjournment date. Mortgagee may buy at
any public sale. Mortgagee may buy at private sale if the
Collateral is of a type customarily sold in a recognized market
or is of a type which is the subject of widely distributed
standard price quotations. Any such sale may be held in
conjunction with any foreclosure sale of the Mortgaged Property.
If Mortgagee so elects, the Mortgaged Property and the Collaterail
may be sold as one lot. The net proceeds realized upon any such
disposition, after deduction for the expenses of retaking,

so far
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helding, preparing for saie, selling and the reasonable
attorney's fees and legal expenses incurred by Mortgagee, shall
be applied against the Indebtedness relating to the Property Loan
in such order or manner as Mortgagee shall select. Mortgagee
%11l account to Mortgagor for any surplus realized on such

iisposition.

{g) The terms and provisions contained in this Section 5
shall, unless the context otherwise requires, have the meanings
and be construed as provided in the Code.

(h) This Mortgage is intended to be a financing statement
within the purview of Section 9-402(6) of the Code with respect
to the Collateral and the goods described herein, which goods are
or may beccme fixtures relating to the Mortgaged Property. The
addrersas of Mortgagor (Debtor) and Mortgagee (Secured Party) are
hereinacove set forth. This Mortgage is to be filed for record
with the Recorder of Deeds of the County where the Real Estate is
located. /Mortgagor is the record owner of the Real Estate.

Article 6
BEPRESENTATIONS AND WARRANTIES

Mortgager hervhy represents and warrants to Mortgagee
the date hereof that:

as of

6-1 Qrganjization, Authority, etg. Mortgagor and any other
Affiliated Person, to the extent applicable: (i) is duly
organized, validly existing /and in good standing under the laws
of the State of Delaware: (ii) _has the right and authority to own
its properties and to carry or i:s business as now being
conducted; and (iii) is qualifies to do business in every
jurisdiction in which the nature o7 its business or properties

makes such qualification necessary.

6.2 Epvironmental Matters. Bas<cd upon the Environmental

Report (as defined in the Credit Agreec~cnt), Mortgagor represents
and warrants that: {a) neither Mortgagor, har to the Mortgagor's
knowledge, has any other person or entity caised or permitted nor
will Mortgagor cause or permit, any Contamirants (as hereinafter
defined) to be generated, released, stored, aj=posed of, buried
or deposited over, beneath, in or upon, the Mortgaged Property or
any part thereof or from the Mertgaged Property into the
atmosphere or any watercourse, body of water, grbhund water,
wetlands or publicly or privately owned well or onts any other
parcel of property: or which have been or will be uses.. -in the
construction of Iaprovements of any nature whatsoever. o.-the
Mortgaged Property:; or to the best of Mortgagor's kKnowlzdge,
over, beneath, in or on adjacent parcels or parcels in the
immediate vicinity of the Mortgaged Property: (b) Mortgagh: has
conducted or has caused to be conducted appropriate inquiry into
the current and previocus uses of the Mortgaged Property in a
manner consistent with good commercial or custcmary practice for
purposes of meeting the standards for an "Innocent Purchaser"”
under CERCLA (as hereinafter defined): (c) Mortgagor's operations
and the Mortgaged Property are in ccmpliance in all material
respects with all Environmental Laws (as hereinafter defined);
(d) no permits are held or required to be held nor are any
registrations or notices required to be made with respect to the
Mortgaged Property under any Environmental Laws: (e) none of the
Mortgaged Property has ever been used (whether by Mortgagor or,
to the Mortgagor's knowledge, by any other person) as a
treatzent, storage or disposal (whether permanent or temporary)
site for any Contaminants:; (f) with respect to the Illinois
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Responsikle Property Transfer Act, Ill. Rev. Stat. Ch. 32, € 901
et seg, ("IRPTA"™): (1) no disclosure document is required by
IRPTA; (2) there are ncoc underground storage tanks located on the
Mortgaged Property; and (3) that the Mortgaged Property does not
contain any facilities which are subject to reporting under
Section 312 of the Federal Emergency Planning and Community Right
to Know Act of 1586, and the federal regulations promulgated
thereunder; (g) the Mortgagor has not received any notice of any
viocolations of (and is not aware of any exlstlng violations) ot
any Environmental Laws and, to the best of Mortgagor's knowledge,
there have been no actions commenced or threatened by any party
against Mortgagor or the Mortgaged Property for nonceompliance
with any Environmental Laws; and {h) to the Mortgagor's
knowledge, no lien, encunbrance or preferential arrangement of
any kind for any liabilities arising under any Environmental Laws
has a*.tached to, or been asserted against, all cr any portion of

the Mortgaged Property.
For nnrposes of this Mortgage:

(4, the term "Environmental Laws'" means and includes,
without Liaitation, any federal, state or local law,
statute, croulation or ordinance and any order, judgment or
decree of-any court or administrative body now or hereafter
enacted or ifhsued, relating to any Contaminants or
pertaining to Xealth, industrial hygiene or the
environmental or ecological conditions on, under or about
the Property, including without limitation each cf the
following: the Coieprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended
("CERCLA"™), 42 U.S.C. > 9601 et seg.; the Resocurce
Conservation and Recovery Act of 1976 ("RCRA™), 42 U.S.C. §
6901, et seq.: the Toxic Substance Control Act, as amended,
15 U.S.C. § 2601 et seqg.; tha Illinois Environmental
Protection Act, as amended (“IEFA"), Ill. Rev. Stat., 1987,
ch. 111 1/2, para. 1001 et suec,: the Clean Air Act, as
amended, 42 U.S.C. § 7401 et sec.: the Federal Water
Pollution Control Act, as amended, 33 U.S5.C. § 1251 et seq.:
the Federal Hazardous Materials Transportation Act, 49
U.S.C. § 1801 et seg.; the National Environmental Policy Act
of 1975, as amended, 42 U.S.C. § 4321 st seq.; and the
rules, regulations and ordinances of %})e U.S5. Environmental
Protecticn Agency and the County of Laixe arnd of all other
agencies, boards, commissions and other ‘givernmental bodies
and officers having jurisdiction over the Mortgaged Property

or the use or operation thereof.

(b) The term "Contaminants®” means and incluces,
without limitation:

{i)} Those substances included within the
definitions of "hazardous substance,” "hazardous
waste,” "toxic substance,” *soliid waste," Ppollutant®
or Ycontaminant" in any Environmental Laws; and

{(ii) &any material, waste or substance which is any
of the following: (A) asbestos or any material
composed of or containing asbestos; (B) polychlorinated
biphenyls: (C) petroleum or any petroleum based
substance or waste or any constituent of any such
substance, waste or product:; (D) highly flammable or
explosive; or (E) radioactive: and

(iii) Those other substances, naterials and wastes
which are or become regulated under any Environmental
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Laws. cr which are or become classified as hazardous or
toxic by any Environmental Laws.

6.3 i . All permits, certificates,
approvals and licenses required for or in connection with the
swnership, use, occupancy or enjoyment of the Mortgaged Property,
or in connection with the organization, cexistence. and conduct of
the business of Mortgagor have been duly and validly issued {or
will be so issued before construction activity relating to the
subject of such permits, certificates, approvals or licenses is
commenced) and will be and remain in full force and effect after

issuance.

6.4 Access. All streets, highways and waterways necessary
for access to and full use, occupancy and coperation aof the
Mortguged Property have been completed and are open and available
to tlie-dortgaged Property without further condition or cost to

Mortgacgor.

6.5 /Tiuxes. Mortgagor has filed all federal, state, county
and municipal income tax returns required to have been filed by
it and has paid all taxes which have become due pursuant to such
returns or purstant to any assessments received by it, and
Mortgagor does ot know of any basis for additional assessment

with respect to such taxes.

6.6 No Violatjon of Legal Requirements. Neither the

contemplated use, occupancy or operation of the Mortgaged
Property, nor the orgasnization, existence and conduct of the
business of Mortgagor, vislates or will then violate, in any
material respect, any Legal Requirements to which the Mortgagor
may be bound or to which tlii: Mortgaged Property may be subject.
Meortgagor shall promptly notify Mortgagee, in writing, of its
receipt of any notice of a viclation of any Legali Requirements.
Within thirty (30) days after re¢cniving notice of any violation

of any Legal ReqQuirement, Mortgagrnr.shall cure or cause to be

cured any such violations. Mortgayri hereby agrees to indemnify
and hold Mortgagee harmless from all loss, cost, damage, claim
and expense incurred by Mortgagee on ‘ai:count of Mortgagor's
failure to perform the obligations of-‘this subparagraph.
Notwithstanding anything to the contrary herein, Mortgagor shail
have the right to contest by appropriate legal proceedings
diligently pursued any violations of any Le3al Requirements,
provided that: Mortgagor notifies Mortgagee .0t any such contest:;
Mortgagor diligently prosecutes the contest by appropriate legal
proceedings which have the effect of staying the (foreclosure,
forfeiture or imposition of penalties (including but not limited
to injunctions) of or on the Mortgaged Property and shall permit
Mortgagee to be represented in any such contest and =nill pay all
expenses incurred by Mortgagee in so doing (including reasonable
attaorneys®' fees):; and Mortgagor shall cure such contested
violation, including paying all amounts connected with sucn cure,
if and to the extent such contest shall be determined advorse to
Mortgagor or if the Mortgaged Property is in danger of being
forfeited, foreclosed or assessed with penalties as set forth
above. 1In .the event Mortgagor fails to so cure such ccntested
viclations, Mortgagee may, but shall not be reguired to, effect
such cure as may be necessary in the judgment of Mortgagee to
remove the violation, and any amount expended by Mortgagee in so
doing shall be so much additional indebtedness secured hereby
bearing interest at the Default Rate until paid, and payable upon

demand.
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Article 7
COVENANTS

Until the entire Indebtedness shall have been paid and the
Cbligations performed in full, Mortgagor hereby unconditionally
covenants and agrees as follows:

7.1 Payment and Performance. Mortgagor shall pay the

Indebtedness, as and when all or any payment thereunder is due
and shail perform or cause to be performed all of the Obligations
in full on or before the dates the Obligations cr any part
thereof are required to be perfermed, and shall commit or suffer
no act or event which (upon the giving of notice or the passage
of time, or both) would constitute a default or Event of Default
under e Legal Requirements or the lLoan Documents.

7.7 _Compliance with [aws. Mortgagor will promptly and

faithfully comply in all material respects with all present and
future laws, ordinances, rules, regulations and requirements, and
all other Lejyal Regquirements, including, without limitation,
applicable zening, building, land use, occcupational health and
safety, hazardcus, waste and substances, and environmental
regquirements, of every Governmental Authority and of every Board
of Fire Underwriters, having jurisdiction, or similar body
exercising similar Zvactions, which may be applicable to it or to
the Mortgaged Property. —or any part thereof, or to the use,
occupancy, possession, operation, maintenance, alteration,
repair, reconstruction u. disposition of the Mortgaged Property,
Oor any part thereof or in~tzrest therein. Mortgagor shall
immediately notify Mortgages, orally and in writing, of its
receipt of any notice of a vi.olation of any Legal Requirements.
Mcrtgagor shall pay to Mortgagrie, upon demand, all losses, costs,
damages, claims and expenses incurred by Mortgagee on account of

Mortgagor's failure to perform tlie obligations of this paragraph.

7.3 Payment of Impositions; Ta:; Parcel Separation.

{a) Mortgagor will duly pay anrd discharge, or cause to
be paid and discharged, the Impositions, such Impositions or
installments thereof to be paid not later than the day any fine,
penalty, interest or cost may be added thereco or imposed by law
for the non-payment thereof. Mortgagor shali furnish proof to
Mortgagee within ten (10) days after any due dare that such
Impositions have been paid. Notwithstanding arjycthing to the
contrary herein, Mortgagor shall have the right t¢ .contest by
appropriate legali proceedings diligently prosecutcd 2ny
Impositions, provided that: Mortgagor notifies Mort.gajee of any
such contest: Mortgagor depcosits with Mortgagee the £4)¢ amcunt
of the contested Imposition, together with interest oy penalties
which might arise during the period of contest: (except tnat in
lieu of such payment, Mortgagor may furnish to Mortgagee -a ibond
or title indemnity in such amount and form, and issued by 2 bond
or title insurance company, as may be satisfactory to Mortgagee);
Mortgagor shall diligently prosecute the contest by appropriate
legal proceedings which have the effect of staying the
foreclosure or forfeiture of the Mortgaged Property and shalil
permit Mortgagee to ke represented in any such contest and shall
pay ali expenses incurred by Mortgagee in so doing (including
reasonable attorneys' fees):; and Mortgagor shall pay such
contested Imposition together with all interest and penalties
thereon if and to the extent such contest shall be determined
adverse to Mortgagor cr if the Mortgaged Property is in danger of
being forfeited or foreclosed. In the event Mortgagor fails to
S0 pay such contested Imposition., Mortgagee may, but shall not be
required to, make such payment as may be necessary in the
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judgment of Mortgagee to obtain the release and discharge of such
liens, and any amount expended by Mortgagee in so doing shall be
s¢o much additional indebtedness secured hereby bearing interest
at the Default Rate until! paid, and payable upon demand.

{b) Morrtgagor shall, if not already accomplished,
obtain a separation of tax parcel identification numbers of the
Real Estate from all other adjacent lands, and the same shall be
proaptly accomplished and evidenced in the approprxate public
records. In any event, if such separation is not accomplished,
and evidenced on the completed assesspent role of the Cook County
Assessor, Mortgagee may at its option, should Mortgageor fail to
pay any Impositions levied or assessed on or against the Real
Estate and the other property under the same tax parcel
identification numbers as the Real Estate before they become
delinqguent, whether or not such other property is otherwise part
of ox subject to the terms and conditions of this Mortgage, pay
the fuli amount of any such tax bill, including any applicable
interes?. »r penalties, and all such monies so advanced shall be
additional Indebtedness of Mortgagor to Mortgagee secured by the
lien of {lvin Mortgage and shall bear interest at the Default Rate
and be payable on demand.

7.4 Maintenance and Repair. Mortgagor shall (i) constantly
maintain the Mortcaged Property in high quality and first-class
condition and make 37l repairs and replacements tharecf and
additions and imprcvemants thereto as are necessary or
appropriate under sound management practices, or as Mortgagee
shall require; and (il} prevent any act or thing which might
impair or diminish the wv~lue or usefulness of the Mortgaged
Property or the Improvemen?’.s.

7.5 Insurance Coverage. Gortgagor will insure the Mortgaged

Property against such perils and hazards, and in such amounts and
with such llm;ts, as Mcrtgagee r.ay from time to time reasonably
require, and in any event will curitinuocusly maintain the
following described policies of irnsirance {(the "Insurance
Policies"):

(a) All-Risk Casualty instiance against loss and
damage by all risks of physical loss ¢r damage, including
fire, lightning, hail, windstorm, fl~o4, and other risks
covered by the so-calied extended covevrage endorsement and
against loss or damage by malicious miscliiizf, vandalism and
sprinkler leakage in amounts not less thz.ithe full
insurable replacement value cf all Improvemaints, fixtures
and equlpzent from time to time on the Mortzaged Property,
but in any event in an amount sufficient to prevzant
mortgagor from becoming a co-insurer of any partjial loss
under the applicable insurance policies, which =axli be
written on a replacement cost basis and which shaY) contain
an "agreed amount endorsement® and Mortgagor shall have the
appraisal on which this agreed amount is based updateu
annually and a new "agreed amount endorsement™ issued;

Lb) Comprehensive public llabxllty against death,
bodily injury and property damage in an amount reasonably
acceptable to Mortgagee;

(c) If the Department of Housing and Urban Development
or other federal agency has designated the Mortgaged
Property to be in a special flcod hazard area and designated
the ccmpunity in which the Mortgaged Property is located
eligible for sale of subsidized insurance, first and second
layer flood insurance when and as available;
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(d) Explosion insurance in respect to any steam or
pressurized vessel, boiler or cther similar apparatus
located in the Mortgaged Property in an amount reasonably

acceptable to Mortgagee:

(e) Appropriate workers' compensatiocn or other
insurance against liability arising from claims of workers
or cther persons performing work or services in, on or about

the Mortgaged Property: and

(£) All other types and amounts of coverage as are
customarily maintained by reasonably prudent owners or
operators of like properties. :

Mortgagee may, at any time and in its reasonable discretion,
procure and substitute for any and all of the palicies of
insurarce required above, such other policies of insurance, in
such apounts, and carried in such companies, as it may select,
and in such event, those policies of insurance shall be included
within thr ¢lefinition of "Insurance Policies” set forth herein:
provided, iinvaver, that Mortgagee shall, in each instance, give

Mortgagor wrifien notice of its intent to so procure or
substitute insurance coverage and shall allow Mortgagor thirty
(30) days after <he receipt of such notice for Mortgagor to so
procure or substityate such insurance coverage on its own before

Mortgagee exercisecz Chis right.

All Insurance Pollicies shall be in form, companies and
amounts (including dedurcible amounts) reasonably satisfactory to
Mortgagee. The insurancz <ompanies shall at least have a
pelicyholder’s rating of "=%, a financial size rating of XII or
such other rating acceptable to Mortgagee in the current edition
ef Best Insurance Reports and shall be licensed to do business in
the sState of Illinois. All Insurance Policies insuring against
casualty, rent loss and businest ‘nterruption and other
appropriate policies shall include rnon-contributing mortgagee
endorsements in favor of and with inss payable to Mortgagee, as
well as standard waiver of subrogatisr. endorsements, shall
provide that the coverage shall not ba terminated or materially
modified without thirty (30) days' advanc~ written notice to
Mortgagee and shail provide that no claiiis shall be paid
thereunder to any Person other than the Moriocagee without ten
(10) days’® advance written notice to Mortgage2. Mortgagor will
deliver all insurance Policies premium prepaii, to Mortgagee and,
in case of Insurance Policies about to expire, Mcrtgagor will
deliver renewal or replacement certificates not less than thirty
(30) days prior to the date of expiration and renewal or
replacement policies as soon as practicable thereafter. The
requirements of the preceding sentence shall apply to avy
separate policies of insurance taken out by Mortgagor rcacurrent
in foerm or contributing in the event cf loss with the Irsurance

Policies.
7.6 toe C. s wi . Mortgagor

hereby assigns to Mortgagee ali proceeds from any insurance
policies peartaining to the Mortgaged Property, and Mortgagee is
hereby authorized and empowered, at its option, to make or file
proofs of loss or damage and to adjust or compronmise any loss,
and to collect and receive the proceeds from any such policies:
provided, however, Mortgagee shall nct ke held responsible for
any failure to collect any insurance proceeds regardless of the
cause of failure: and provided further, that Mortgagor may, upon
notice to Mortgagee, elect to make or file proofs of loss or
damage, adjust or compromise losses, and colliect and receive
proceeds if the reasonable estimated cost of the repair or
restoration work is less than $500,000.00.
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7.7 . in the

event cf any insured loss, Mortgagor shall give immediate written
and oral notice thereof to Mortgagee and to the insurer.
Mortgagee may require that the payment for such loss be paid
directly to Mortgagee only and not jointly to Mortgagor and
Mortgagee. If the reasonably estimated cost of the work is less
than $500,000.00, and Mortgagor elects (by written notice to
Mortgagee) tO repair or restore the Mortgaged Property, Mortgagee
shall cause said proceeds toc be applied to such restoration or
repair, provided that the additional conditions below are
satisfied. If the reasonably estimated cost of the work exceeds
$5006,000.00, Mortgagee may, at its option, apply the proceeds to
the reduction of the Indebtedness or may cause said proceeds to
be applied to the restoration or repair of the Mortgaged
Property, provided that the additional conditions below are

satisfiod.

In ihe event casualty insurance proceeds are to be applied
to the resioration or repair of the Mortgaged Property, the
following conditions must be satisfied as a contingency to any

such applicution:

(a) * Tre insurance proceeds nmust be sufficient to
repair or restor>-the Mortgaged Property or Mortgagor =nust,
tefore commencement of work, have deposited with Mortgagee funds
which together witii auy insurance proceeds are sufficient in
Mortgagee's sole discretion to repair or restore the Mortgaged

Property:

(b) If the reasecnably estimated cost of the work shall
exceed $50,000.00, the work shall be supervised by an architect
or engineer apprcved by Mortiagee, and shall be in accordance
with plans and specifications agproved by Mortgagee.

(c) All such proceeds shall be held by Mertgagee in an
interest bearing account, and shal) be paid ocut from time to time
to Mortgagor in accordance with the cnanstruction disbursenent
procedures and conditions of the Credit Agreement;

(&) Mortgagor shall make periodic requests for the
disbursements of the insurance proceeds iy accordance with the
construction disbursement procedures and conditions of the Credit
Agreement, which include but not by way of iiwmitation, furnishing
to Mortgagee such architect’s or engineer's ce’tificates, lien
waivers, contractor's sworn statements and othei-evidences of

cost and of payment as Mortgagee shall require:

(e) If any payment to ke made prior to the final
completion of the repairs or restoration would exceed ainety
percent (90%) of the value of the work performed from “Ljiac to
time(unless the repairs or restoration are occasioned pri~r to
the construction of the Mortgaged Property being completed and
said repairs or restoration are performed pursuant to Mortjagor's
existing construction contract, in which case the 90% figure
shall be revised to 95% after fifty percent (50%) of the
aggregate of the construction work is completed, if required to
conferm to the terms of said existing construction cohtract);
Mortgagcr shall be required to use its own funds for such costs
prior to disbursement of any insurance proceeds;

{f) There shall be no Event of Default or event which,

with the giving of notice or the passage of time or both could
becoze an Event of Default hereunder cr under any other loan

Documents:; and
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{(g) Mortgagor expeditiously proceeds to so repair or
restore the Mortgaged Property.

If, upon completion of the work, any portion of the insurance
proceeds has not been disbursed to Mortgagor (or one or more of
the other aforesaid persons) incident thererto, Mortgagee shall
apply such balance toward the payment of the Indebtedness as it
relates to the Property Loan. In the event of an Event of
Default hereunder, either prior to or after a request by
Mortgagor to make such insurance proceeds available, or if
Mortgagor fails to request the proceeds for repair and
restoration or otherwise fails to meet any conditions set forth
above for the application of such proceeds toward repair and
restoration, then Mortgagee shall have the right and option to
declare the entire balance of the Indebtedness as it relates to
the Property Loan remaining unpaid to be immediately due and
payable and shall have the right, at its option, to apply the
wnole cic_any part of such insurance proceeds toward the payment
of any of the Indebtedness, in such order and manner as Mortgagee

may elect.

7.8 confernatiop Proceeds. All Awards shall be paid to
Mortgagee and *“he use of such proceeds for restoration or repair

of the Mortgages: Property shall be determined and/cr governed in
the same manner ard under the same terms and limitations as
provided in paragrapi 7.7. Mortgagor agrees that if the proceeds
are to be applied tow2cd restoration, Mortgagor shall
expeditiocusly proceed to so repair or restore the Mortgaged
Property. If such procresls are applied in payment or reduction
©of the Indebtedness securrd) bereby as it relates to the Property
Loan, whether due or not, ard if the same are insufficient to pay
such amount in full, Mortgagee shall have the right and option to
declare the entire balance of th:: Indebtedness remaining unpaid
tc be immediately due and payaihls. Mortgagee shall be entitled
to all Awards, and is hereby auttrrized, at its option, to
commence, appear in and prosecute; n its own name or in
Mortgagor'’s name, any such proceedirg relating to any
condemnation, and to settle or comproriise any claim in connection
therewith. Mortgagor hereby assigns an? transfers to Mortgagee
all Awards up to the amount of the Indebtzaness as it relates to
the Property Loan and the claims, rights and proceedings in
connection therewith. Mortgagor agrees to .axacute such further
assignments of all Awards and claims,., rights and proceedings in
connection therewith as Mortgagee may request.  Mortgagee shall
not be held responsible for any failure to collact any amount in
connection with any such proceeding regardless of the cause of

failure.

7.9 Performance of Adreements. Mortgagor will daly and

punctuaily perform all covenants and agreements under uby
agreements to which it is respectively a party with respect to
the Mortgaged Praoperty or any part thereof.

7.10 Inspection. Mortgagor will cooperate with Mortgagee as
Agreement in arranging for inspections

provided in the Credit
from time to time of the Mortgaged Property by Mortgagee or its

representatives.

7.11 Hojd Harmless. Mortgagor will defend and hold
Mortgagee harmless from any action, proceeding or claims

affecting the Mortgaged Property, c¢r the Loan Documents except
such actions, proceedings or claims resulting frcm the gross
negligence or wilful misconduct of Mortgagee, its employees,

officers or agents.

~
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7.12 ds. Mortgagor will maintain full and
complete books and records reflecting the results of its
operations {in conjunction with its other operations as wall as
its coperations of the Mortgaged Property) in accordance with
generaily accepted accounting principles, and all such books and
records shall be subject to inspection by the Mortgagee and its
representatives.

7.13 i it . Upon the demand of
Mortgagee, and in addition to, the payments of principal and
interest payable under the terms of the dNotes, Mortgagor shall
pay to Mortgagee each month, until all the Indebtedness secured
hereby is fully paid, an amount equal to one-twelfth (1/12) of
Mortgagee‘’s estimate of the next annual Impositions. Mortgagor
snall also pay to Mortgagee such additional amounts, to be
determined by Mortgagee from time to time, as will provide a
sufficient fund at least thirty (30) days' prior to the due dates
of the next installment of such Impositions for payment of such
Impositioi. Amounts held hereunder by Mortgagee shall not bear
interest 202 may be commingled with Mortgagee's other funds.
Notwithstaiiding the foregoing, Mortgagor shall not be obligated
to pay to Morvjagee the monthly installments related to
Impositions uncil an Event of Default (defined below) shall have

occurred.

Upon an Event ¢ Default, Mortgagee may, at its option,
without being requirrd so to do, apply any deposits on hand to
the Impositions or to 7ny of the Indebtedness as it relates to
the Property Loan, in vuch order and manner as Mortgagee may
elect. All deposits are hureby pledged as additional security
for the Indebtedness as it ri2lates to the Property Loan and
performance of the Obligatio::z, and shall be held by Mortgagee
irrevocably to be applied for tr2 purposes for which made as
herein provided and shall not te subject to the direction or

contrel of Mortgagor.

7.14 Lien Status. Mortgagor ball protect the lien and
sacurity interest of this Mortgage a:id the Loan Documents and
shall not place, or permit to be placei, or otherwise mortgage,
pledge, hypothecate or encumber the Mor-gaged Property with any
other lien, attachment, levy, or security interest of any nature
whatsoever (whether mechanics, judgment, tax, statutory,
contractual or other) regardless of whether tue same is allegedly
ar expressly subardinate and inferior teo the ljiaps and security
interest created by this Mortgage and the Loan Focuments, except
for the Permitted Exceptions, and if any such lien or security
interest is asserted against the Mortgaged Propert’, Mortgagor
shall promptly, and at its cwn cost and expense, pay che
underiying claim in full, or appear in an defend any artion or
claim, or take such other action so as to cause the sarie to be
released within thirty (30) days of when asserted, made ~r filed.
Notwithstanding the foregoing, the provisions of paragraph 7.3(a)
above relating to contests shall be applicable to contests of
liens described in this paragraph.

7.15 icti d Fi ci . Mortgagor
shall not sell, transfer, exchange, convey, assign, mortgage,
pledge, hypothecate, make the subject of any security interest,
or otherwise dispose of the Mortgaged Property, any portion
thereof or any legal or ecuitable interest therein, whether or
not subordinate to the loan contemplated by this Mortgage or the
Loan Documents. The ownership interests in Mortgagor or any
Affiliated Person may not be sold, transferred, exchanged,
conveyed, assigned, mortgaged, pledged, hypothecated, mnade the
subject of any security interest, or otherwise disposed of;
except that (a) the shares of Mortgagor'’s general partner, H20

zsgﬁQORO
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Plus, Inc., may ke sold, transferred, exchanged, conveved,
assigned, oortgaged, pledged, hypothecated, subjected to security
interest or disposed of to the extent of not =ore than forty-nine
percent (49%) cf such shares jin the aggregate (i.e. counting all
such sales, transfers, etc.), and further provided that H20 Plus,
Inc. remains Mortgagor's general partner at all times:; and (b)
the limited partnership cwnership interests in Mortgagor shall
not be subject to this prohibition. A sale shall ke deemed to

include any installment sale.

Any such sale, transfer, assignment, conveyance, lease,
lien, pledge, mortgage, hypothecation or any other encumbrance or
alienation or contract or agreement to do any of the foregoing
shall be null and void and of no force or effect, but the
attempted =aking thereof shall, at the option of Mortgagee,-
constitute an Event of Default hereunder. Any consent by
MortgaJee, or any waiver of an Event of Default under this
pararg,raph 7.15, shall not constitute a consent to or waiver of
any riglit, remedy, or power of Mortgagee upon a subseguent Event

of Defauilt under this paragraph 7.15.

7.14¢ Eyistence. Mortgagor will preserve and keep in full
force and ef€lect its partnership or trust existence.

7.17 Use Beztrictiong. Mortgagor shall not use, naintain,
operate or occupy,-or allow the use, maintenance, operation or

occupancy of, the Mcitgaged Property in any manner which would:
{i) be dangerous uriess safeguarded as required by law; (ii)
constitute a public c¢r private nuisance:; (iii) make void,
voidable or cancelable, or increase the premium of, any insurance
then in force with resgert thereto:; or (iv) alter the currently
allowed use and cccupancy cf the Mortgaged Property.

7.18 Replacement of Fixtvies and Perscnalty. Mortgagor

shall not, without the prior ~ritten consent of Mortgagee, permit
any of the Fixtures to be removra at any time from the Real

Estate.

Article o
CONSTRUCTION MORTGAGE AND CONSTF.GCTION COVENANTS

c i This Morcioge secures an

-

8.1
obligation incurred for the construction ot  f{uprovements on the

Real Estate, including the acquisition cost of the Real Estate,
and constitutes a "Construction Mortgage" within the meaning of c
Section 9-313(1) (c) of the Code. The Note whicl is secured by r
this Mortgage evidences a debt created by one or more Fo)
disbursements made by Mortgagee to Mortgagor for the puorpose of Pog
financing a portion of the costs in connection with ta-. £
construction of Improvements on the Real Estate. All’ fonds -
advanced pursuant to the Credit Agreement relating to the
Property Loan shall constitute part of the Indebtedness i1elating
to the Property Loan, whether or not the total amount thereof may
exceed the aggregate face amount of the Note, and shall be
secured by this Mortgage. Mortgagor hereby covenants and agrees
to perform or cause to be performed and fulfilled, ali the terms,
covenants and conditions of the Credit Agreement or any other
Loan Document, and the occurrence of any default or Event of
Default under the Credit Agreement or any other Loan Docunent
shall constitute an Event of Default under this Mortgage. The
Credit Agreement and Loan Documents are hereby incorporated
herein by this reference as fully and with the same effect as if
set forth herein at length. In the event of express and direct
contradiction between any of the provisions of the Credit
Agreement and any of the provisions contained herein, the
provisicns contained in the Credit Agreement shall control. Any
warranties, representations and agreements made in the Credit
Agreepmznt Ly Mortgagor or any cother Loan Documents shall survive
the execution and recording of this Mortgage and shall not =erge

herein.

&
™
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3.2 C ot oV ts. HMortgagor will, for the
benefit of Mortgagee, fully and promptly perform each obligation
and satisfy each condition inposed on it under any contract for
construction, Ssubcontracts, or other agreement, if any such
agreemants exist or are hereafter entered into with respect to
all or any portion of the Mortgaged Property, so that there will
be no derfault thereunder and so that the persons obligated
therecn shall be and remain ac all times cbligated to perform for
“he penefit of Mortgagee; and Mortgagor will not permit to exist
any condition, event or fact which could allocw or serve as a
basis or justification for any such person to avoid such
performance. Mortgagee may, in its sole discretion at any time
after the occurrence of an Event of.Default, notify any person
obligated to Mortgagor under or with respect to any contract for
construction, subcontract or other agreement of the existence of
an Event of Default, require that performance be made directly to
Mortgaree at the Mortgagor's expense, and advance such sums as
are natf.sSsary oOr appropriate to satisfy Mortgagor's cbligations
thereunder. Mortgagor agrees to cooperate with Mortgagee in all
ways reassonably requested by Mortgagee (including the giving of
any notices requested by, or joining in any notices given by,
Mortgagee; (o accomplish the foregoing.

8.3 Hold Harmless. Hotwithstanding anything contained
herein, Mortgadges shall not be obligated to perform or discharge,
and does not hereby undertake toc perform or discharge, any
obligation, duty cr/ Yiability of Mortgagor, whether hereunder,
under any contract l{or <onstruction, subcontract or otherwise,
and Mortgagor shall and ‘ioes hereby agree to indemnify against
and hold Mortgagee harzl:=ss of and from: any and all liability,
loss or damage which Moirtus2gee may incur under or with respect to
any of the contracts for (oastruction, subcontracts, or other
agreements or under or by r-ason of its exercise of rights
hereunder, and any and all cla‘us and demands whatsoever which

may be asserted against it by reason of any alleged obligations
or undertakings on its part to pzrform or discharge any of the

terms, covenants or agreements cca.ained in any of the contracts,
documents or instruments evidencing 7:r creating any improvements
to the Mortgaged Property, other thar “hose arising out of or
related to the gross negligence or wiicful misconduct of

Mortgagee.
Article 9
EV QF D ULT

The term "Event of Default®” shall mean the o_rcurrence or
happening, at any time and from time to time, or :sny one or more
of the following, without notice teo Mortgagor and waitlhout any
grace period unless otherwise expressiy set forth horsia.

9.1 (o) e d . If Mortgagor shall 4asfault in
the due and punctual payment of all or any portion of anv
installment of principal or interest on the Indebtedness as and
when the same shall become due and payable, or within five (5)
business days thereafter. Any payment of principal not paid as
and when the same becomes due and payable shall bear interest
aftar such date at the Default Rate.

9.2 Performance of Obligaticns. If Mortgagor shall default
in the due observance or performance of any of the Obligations as

and when requirad, after the expiration of any applicable cure
period expressly made applicable thereto.

9.3 Credit Agreenment. If an "event of default" ({as that

tern is defined in the Credit Agreement) occurs under the Credit
Agreement.

Obljgations and debtedness. If

9.4 s Affec
any law is passed (a)

subsequent to the date of this Mortgage,
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which renders payment of the Indebtedness and/or perfocrmance of
the Obligations by Mortgagor or any Affiliated FPerson unlawful cr
{b) which prohibits Mortgagee from exercising any of its rights
and remedies hereunder.

9.5 £ i . If the holder cof a junior

Sr senior mortgage or other lien on the Mortgaged Preperty
(without hereby implying Mortgagee's consent to any such junior
or senior mortgage or cther lien) declares a default or
institutes foreclosure or other proceedings for the enforcement

of its remedies thereunder.

2.6 Damage or Destryction. If the Mortgaged Property or

any material part thereof is demoiished, destroyed or daaaged by
any cause whatsoaver and the loss is not adequately covered by

insurance actually collected and Mortgagor falls to deposgit with
Mortgacee the deficiency within sixty (60) days after Mortgagee's

writtin reguest therefor.

9.7 o t SS or . If any law is passed:
{a) whicixvould impose upon Mortgagee the cobligation to pay the
whole or 4any part of the Impositions; or (b) which would change
in any way th«. laws relating to the taxation of nmortgages, deeds
of trust or dub’s so as to affect this Mortgage or the
Indebtedness; provided, however, that if in the opinion of
Mortgagee's couaisel it shall be lawful for Mortgager to pay such
Impositions or to reimburse Mortgagee thereof, then no Event of
Default shall ke deesed to have occurred if a mutually
satisfactory reimburseaent agreerent is executed by Mortgagor and
delivered to Mortgagee and such Impositions or reimbursements are

thereafter paid by Mortcacor.

9.8 False Representaiion. If any representation cr

warranty made by Mortgagor or any other Affiliated Person or
others in, under or pursuant tec the Loan Documents shall be false
in any material respect when nmaidrn; or if any material inaccuracy
shall exist in any of the financi~) statements, operating
information or other information furnished to Mortgagee in

connection with the Leocan Documents.

9.9 Fallure to Notjify Mortgagee :l Default or False
Representation. If Mortgagor or any othel Affiliated Person
shall fail to notify Mortgagee in writing as soon as it shall be
practicable to do so upon learning that any rspresentation or
warranty made by Mortgagor or by any other itiiliated Person to
Mcrtgagee was false in any material respect, ©r upon learning of
the occurrence ocf any event which with the passage of time or the
giving of notice or both would constitute an Even: of Default

under the Loan Documents.

9.10 Failure to obtajn Mortgagee's Consent to 1.2a5fer or
Financing. If Mortgagor shall make any unpermitted trarisfer or
financing in violation of Paragraph 7.15. above.

9.11 Levy or Attachment. Sukject to Paragraphs 6.6 and 7.3
above relating to contests, if any writ, attachment, levyvy,

citation, lien or distress warrant shall be issued against the
Mortgaged Property or any part thereof or interest therein.

9.12 construction. Construction of the Project (as defined
in the Construction Loan Agreement) shall be abandoned or delayed
for more than 20 days (subject to delays in construction caused

by fire, strikes or acts of God, or other matters beyond the
control of Mortgagor, provided that Mortgagor is diligently
working toward avoiding further delay or repairing such damage
and provided further such delay does not exceed forty (40} days
from the date of the occurrence cf such event), or the Project
shall ke damaged by fire or other casualty and not be repaired by

the Completion Date.
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Hortaaqor shall fa11 to pay any of the Impositions when due, or
if Mortgagor or any Affiliated Person shall generally fail or be
unable to pay their debts as they come due, or shnall admit in
writing its inability to pay their debts as they become due, or
shall make a general assignment for the benefit of creditors.

9.14 b . If Mortgagor shall default in
the performance of any obligations required of it under the
Leases.

9.15 i
The failure of Mortgagor to obtain or raintain any permits or

licenses which are necessary and regquired for the ownership, use,
occupancy or oparation of the Mortgaged Property, or the .
cancellation or any attempted assignment therecf, without the
prior written consent of Mortgagee.

Article 10
ACCELERATION AND FORECLOSURE

10.1 Repeddies. If an Event cof Default shall occur,
Mortgagee may, 3., its option, exercise one or more or all
feliowing remed.es either successively or concurrently:

{a) T)eclare the unpaid pertion of the
Indebtedness to be irmediately due and payable, with interest
thereon accruing at the D2fault Rate, without further notice or
demand (each of which Lereby is expressly waived by Mortgagor),
whereupon the Indebtedne:s shall become immediately due and

payable.
(b) Apply at anv-time to a court having

jurisdiction for the appocintmert of a receiver of the Mortgaged
Property; and such appointment shull be made by the court as a

matter of strict right to Mortgage: - and without reference to the
adequacy or inadequacy of the secuirily or value of the Mortgaged

Property, or to the solvency cr inscivancy of Mortgagor, and
Mortgagor does hereby irreveocably consi#rt to such appointment.

(c) Enter upon the Mortgacea Property, without
force cor with such force as is permitted rv Jaw, and without
notice or process or with such notice or proacess as is reguired
by law, unless such notice or process is waivarle, in which case
Mortgagor hereby waives such notice and process, -and take
exclusive possession thereof and of all books, rec~rds and

accounts relating thereto.

(d) Pursuant to the procedures provider. by
applicable law, institute and prosecute foreclosure prrcredings
with respect to the Mortgaged Property; or, if Mortgagee =0
elects, institute foreclosure procedures only with respect fo a
portion of the Indebtedness or to a portion of the Mortgagad
Praoperty (such partial proceedings being hereinafter referred to
as a partial foreclosure). Mortgagor agrees that a sale pursuant
to a partial foreclosure, if so made, shall not in any manner
affect the remainder of the secured Indebtedness, but as to such
remainder this Mortgage and the lien thereof shall remain in full
force and effect just as though no foreclosure sale had been made
under the provisions of this paragraph. Notwithstanding the
filing of any partial foreclosure or entry of a decree of sale
therein, Mortgagee may elect, at any time prior to a foreclosure
sale pursuant to such decree, to discontinue such partial
foreclosure and to accelerate the entire secured Indebtedness by
reason of any Event of Default upon which such partial
foreclosure was predicated or by reason of any other Event of
Default, and preoceed with full foreclosure proceedings. It is
further agreed that several foreclosure sales may be made
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pursuant to partial foreclosures without exhausting the right cf
full or partial foreclosure sale for any remainder of the secured
Indebtedness, it being the purpose hereof t0o provide for a
partial foreclosure sale of the secured Indebtedness without
exhausting the power to foreclose and to sell the Mortgaged
Property pursdant to any such partial foreclosure for any aother
part of the secured Indebtedness whether matured at the time or
subsequently maturing, and without exhausting any right of
acceleration and full foreclosure.

(e) Exercise any other remedy specifically

granted under the Loan Documents now or hereafter existing in

equity, at law, by virtue to statute or otherwise.

19.2 i ]
Evenc owe tt ey. Upon the occurrence of an

Event of Default hereunder and entry upon the Mortgaged Property
nursu2at to paragraph 10.1{c) above, or appointment c¢f a receiver
purswuan. to paragraph i0.1(b) above, and under such terms and
conditicins as may be deemed prudent and reasonabie, in
Mortgagee's or the receiver's opinion under the circumstances,
all at Murciyagor’s expense, Mortgagee or said receiver, as the
case may ‘bi may do or permit any one or more of the following,
successively. ¢z concurrently: (a) enter upon and take possession
and control of ‘the Mortgaged Property:; (b) take and maintain
possession of a.l! documents, books, records, papers and accounts
related to the Mortjaged Property: (¢} exclude Mortgagor, its
agents and employees wholly from the Mortgaged Property: (d)
Janage and operate che Mortgaged Property: (e) preserve and
maintain the Mortgagedd Property:; (f) make repairs and alterations
t© the Mortgaged Propec-ty: (g) complete any construction or
repair of the improveme:'ts.on the Mortgaged Property with such
changes, additions or medifizations to the plans and
specifications or intended GJisposition and use cf the
improvements under constructiosi oan the Mortgaged Property as
Mortgagee may deem appropriate or desirable to place the
Mortgaged Property in such conaicion as will, in Mortgagee's sole
judgment, make it or any part theczof readily marketable or
rentable: (h) conduct a marketing cc leasing program with respect
to the Mortgaged Property, or employ a marketing cr leasing agent
or agents to do so, directed to the lz2ase Oor sale of the
Mortgaged Property, under such other *irms and conditions as
Mortgagee may in its sole discretion deer appropriate or
desirable: (i) employ such contractors, sushcontractors,
materialmen, architects, engineers, consultanus, managers,
brokers, marketing agents or other employees; avents, independent
contractors or professionals, as Mortgagee may. i its sole
discration deem appropriate or desirable. to implement and
effectuate the rights and powers herein granted: (j) execute and
deiiver, in the name of Mcrtgagor as attorney-in-fact and agent
of Mortgagor, or in its own name as Mortgagee or rece’¢or, such
documents and instruments as are necessary or approprlate to
consurmate authorized transactions:; (k) enter such leasrss,
whether ©of real or personal property, or tenancy agreementes,
under such terms and conditions as Mortgagee or receiver nay in
its sole discretion deem appropriate or desirable: (1) collect
and receive the Rents from the Mortgaged Property: (m) eject
tenants or repossess personal property, as provided by law, for
breaches of the conditions of their leases or other agreements:
(n) sue for unpaid rents, payments, income or proceeds in the
name of Mortgagor or Mortgagee; (o) maintain actions in forcible
entry and detainer and actiocns in distress for rent: (p}
compromise or give acquittance fcr rents, payments, inconme or
proceeds that nmay beccme due: (g) delegate or assign any and all
rights and powers given to Mortgagee by this Mortgage: and/or (r}
do any acts which Mortgagee or the receiver in its discretion
deems appropriate or desirable to protect the security herecft
and/or use such measures, legal or eguitable, as it may in its
discretion deem appropriate or desirable, to implement and
effectuate the provisions cf this Mortgage. This Mortgage shall
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constitute a direction to and full authority to any lessee or
sther third party who has heretofore dealt or may hereafter deal
with Mortgagor or Mortgagee, at the request of Mortgagee, to pay
all amocunts owing under any lease or other agreement to Mortgagee
w#ithcut proof of the default relied upon. Any such lessee or
third party is hereby irrevocably authorized to rely upon and
comply with (and shall be fully protected by Mortgagor in so
doing) any request, notice or demand by Mortgagee for the payment
To Mortgagee of any Rents or other sums which may be or
thereafter become due under its lease or other agreement, or for
the performance of any undertakings under any such lease or other
agreement, and shall have no right or duty to inquire as teo
whether any Event of Default under this Hortgage or any of the
other Loan Documents has actually occurred or is then existing,
and Mortgagor hereby constitutes and appoints Mortgagee, its
assignees, successors, transferees and nominees, as Mortgagor's
true and lawful attorney in fact and agent, with full power of
substi‘ution in the Mortgaged Property, in Mortgagor‘'s name and
stead, o do or permit any or more of the foregoing described
rights, /'rzmedies, powers and authorities, successively and
caoncurrent.yv, and said power of attorney shall be deemed a power
coupled wi‘h an interest and irrevocable.

10.3 Repadies cumulative and Copcurrepnpt. The rights and
remedies of Morctragee as provided herein and in the Loan
Documents shall Ge cumulative and concurrent and may be pursued
separately, successively or together against Mortgagor or against
other obligors or agnuinst the Mortgaged Property, or any one or
more of them, at the soi2 discretion of Mortgagee, and may be
exercised as often as occasion therefer shall arise. The failure
to exarcise any such rigat or remedy shall in no event be
construed as a waiver or celease thereof.

10.4 Wajver of Redempcion. Notice, Marshalling, etc. To

the full extent permitted by l:iw, Mortgagor hereby waives any and

all rights of redempticn under th2 Illinois Mortgage Foreclosure

Act, Ill. Rev. Stat., ch. 110, para. 15-101, et seg., on its own
behalf and oun kehalf of each and every person acquiring any
interest in or title to the Mortgaged Property or any portion
thereof. Mortgagor further agrees, t¢ the full extent permitted
by law, that if a default occurs hereurcer, neither Mortgagor nor
anyone claiming through or under it shall or will set up, claim
or seek to take advantage of any nomestead eremption,
appraisement, valuation, stay, exzension, rorTatorium or other
laws now or hereafter in force in order to pruvent or hinder
enforcexrent or foreclcesure cf this Mortgage, or absolute sale of
the property hereby conveyed, or the final and ibsolute putting
into possession thereof, immediately after such soie, of the
purchasers thereat, and Mortgagor, for itself and a)i who may at
any time claim through or under it, hereby waives and raleases to
the full extent that it may lawfully so do the benefit ¢i such
laws and any and all rights to have the assets comprised in the
security intended to be created hereby marshalled upon any

forecicsure of the lien hereof.

10.5 i ri o] eds. The proceeds of any sale or

all or any portion of the Mortgaged Property and the amounts
generated by any receivership, holding, leasing, operaticn or
other use of the Mortgaged Property shall be applied by Mortgagee
in such order as Mortgagee may at its option elect, for the

following purposes:

(a} to the payment of all of the costs and expenses of
taking possession of the Mortgaged Property and of holding,
using, leasing, repairing, improving and selling the same,
including, without limitation, payment of reasonable
atterneys fees and fees of receiver:

{b) to the payment of accrued and unpaid interest due
on the Note in such order as Maortgagee may elect; and
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{c) to the payment of the balance of the Indebtedness
related to the Property Loan, with any surplus remaining
thereafter to be paid to Mortgagor or such other persons or
entities as are entitled thereto.
i0.6 Mo conditions Precedent to Exercise of Remedies:

“{ortgagor shall not ke relieved of any Obligation by reason of:
(a) the release, regardless of consideration, of the Mortgaged
Property or any portion thereof, or the addition cf any other
property to the Mortgaged Property: (k) any agreement or
stipulation extending, renewing, rearranging or in any other way
modifying the terms of the Loan Documents without first having
obtained the consent of, given notice to or paid any
consideration to Mortgagor and in such avent Mortgagor shall
continue to be obligated to make payment according to the ternms
of any such extension or modification agreement unless expressly
released and discharged in writing by Mortgagee: or (c) by any
other aict or occurrence save and except the complete payment of
the Indehtedness and the complete fulfillment of all of the

Obligations.

10.7 /Indemnity. Mortgagee shall not be obligated to
perform or discharge, nor does it hereby undertake to perform or
discharge, any ¢bligation, duty or liability of Mortgagor, and to
the exten® provided by law and except for Mortgagee's willful
misconduct or gruss negligence, Mortgagor shall and does heraby
agree to protect, .inlemnify, defend and hold Mortgagee harmless
©f and from any ana il liability, loss, cost, expense or damage
which it may or might Incur in the exercise of its rights,
remedies, powers and authority hereunder, and of and from any and
all claims and demands whatsocever which may be asserted against
it by reason of any alleged obligations, undertakings or
liabilities. Should MortgaJze incur any such liability, loss,
cosSt or damage of or in the (defense of any claims or demands
relating to the Property Loan, the amount thereof, including
costs, expenses and reasonable attorneys' fees, shall be secured
hereby, and Mortgagor shall reimbuvsse Mortgagee therefor
immediately upon demand, with intecest accruing at the Default

Rate.

10.8 i i o c inos+. 1In case Mortgagee
shall have proceeded to invoke any rignt, -comedy or reccurse
permitted under the Loan Documents and shall thaereafter elect to
discontinue or abandon the same for any reascn, Mortgagee shall
have the unqualified right so to do and, in such_an event,

Mortgagor and Mortgagee shall be restored to thrir former o
positions with respect to the Indebtedness, the Obligations, the TN
Loan Documents, the Mortgaged Property and otherwise, and the >
rights, remedies, recourses and powers of Mortgagee =i:all <
continue as if the same had never been invoked. 2
2
icle 1 o
MISCELLANEQUS

il1.1 Future Advances. This Mortgage is given to secure
payment of .the Indebtedness in accordance with the Note,
regardless of whether the entire amcunt of any loan proceeds
shali have been advanced to Mortgagor at the date hereof, or at a
later date, and to secure the payment and performance of all
other Obligations relating to the Property Loan under the Loan
Documents, and any other amount or amounts that may be added to
the Indebtedness under the terms of the Loan Documents or this
Morrgage; provided, however, the total unpaid principal amount of
Indebtedness and Obligation so secured at any one time, plus
interest thereon, plus any disbursements made for the payment of
taxes, levies, insurance or other liens, charges or encumbrances
on the Mortgaged Property, plus interest on such disbursements at
the Default Rate, shall not exceed Five Hundred Percent (500%) of

- 24 -

FIAUSERS\JAS TARKZVAKBA\CONS ~MOR . D15




o
UNOFFICIAL COPY

the aagregate face amnount of the Hote. All such advances are
intended by the parties hereto to be a ilien on the Mortgaged
Property from the date of recordation of this Mortgage.

11.2 i . It is specifically understoocd
and agreed that all funds which are advanced by Mortgagee and
enployed in the performance of the obligations of Mortgagor under
this Mortgage or the Loan Documents in the exercise of
Hortgagee’s judgment, including but not limited to, any and all
advances pnecessary to complete canstruction of Improvements, are
necessary to protect Mortgagee's security and shall, because of
econonic necessity and compulsion, be deemed advanced by
Mortgagee under an obligation t¢ do so regardless of the identity
of *he person or persons to whom such funds are furnished and
shall be added to the Indebtedness and shall be equally secured
by this Mortgage and shall have the same priority as ail amounts,
if any, advanced as of the date of recordation of this Mortgage.

11.3 /further Assurances- Mortgagor, upen the reasonable

request of liertgagee, will execute, acknowledge and deliver such
further instru:uments (including, without limitation, a declaration
of no set-ofl’) and do such further acts as may be necessary,

desirable ar picoper to carry out more effectively the purpose of

the Loan Documencs.

11.4 Recordirg and Filing. Mertgagor will cause the

appropriate Loan Oczuments and all supplements thereto at all
times to be recorded ano filed in such manner and in such places
as Mortgagee shall request, and will pay any recording and filing
taxes, fees and other charjes.

11.5 Dlotigce. All rotices, demands, requests and other
communiications required under the Loan Documents shall be in
writing and shall be deemed tc tave been properly given if
delivered by messenger or if sent by U.S. first class mail,
postage prepaid, addressed to the pairty for whom it 1is intended
at Mortgagor's Address or Mortgageco's Address, as the case may
be, and if to Mortgagor, with a courtrn:sy copy to Rosenthal and
Schanfield, 55 West Monroe Street, 46{h Floor, Chicago, Illinois
60603, Attenticn: I. Walter Deitch, Es4., and if to Mortgagee,
with a courtesy copy to Lord, Bissell & @lcok, 115 South LaSalle
Street, Suite 3400, Chicago, Illinois 60601, Attention: Michael
Schuette, Esqg. HNotice will have been given vgun delivery if
delivered by messenger or three (3) days aftur the date of
mailing if mailed. Any party may designate a ~tange of address
by written notice to the other.

il1.6 Mortgagee's Right to Perform the Obligatijions. If
Mortgagor fails to make any payment or perform any act required
by the Loan Documents or the Legal Reguirements, Mortgagee,
without any obligation so to do and without waiving any other
right, remedy or recourse, may make such payment or perfosr such
act at the expense of Mortgagor. All sums so paid by Mortcoanee
and all costs incurred in connection therewith, togsther wich
interest thereon at the Default Rate from the date of payment.,
shalil constitute part of the Indebtedness secured by this
Mortgage and the Loan Dacuments and shall be paid by Mortgagor to
Mortgagee on demand or shall be included in any judgment of

fareclosurs.

26609080

11.7 No Qbligations. Meortgagee shall not have
responsibility for the control, care, management or repair of the
Mortgaged Property or be respansible or liable for any negligence
in the management, operation, upkeep, repair or control of the
Mortgaged Property resulting in loss or injury or death to any
tenant, licehnsee, employee, stranger or other person, except for
Mortgagee's gross negligence or willful misconduct. Ho liability
shall be enforced or asserted against Mortgagee in its exercise
of the powers herein granted to it, and the Mortgagor expressly
waives and releases any such liability.
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11.8 M¥edification. The Loan Documents and the terms of
each of them may not be changed, waived, discharged or terminated
orally, but only by an instrument or instruments in writing
signed by the parties to the Loan Document being so modified,
including Mortgagee, even if Mortgagee has not executed such Loan
Document. If the payment of the Indebtedness, or any part
thereof, be extended or varied, or if any part of the security or
guaranties therefor be released, all persons now or at any time
hereafter liable therefor, or interested in the Mortgaged
Property, shall be held to assent to such extension, variation or
release, and their liability, and the lien, and all provisions
hereof, shall centinue in full force and effect; the right of
recourse against all such persons being expressly reserved by
Mortgagee, notwithstanding any such’extension, variation or
release. Any person, firm or corporation taking a junior .
mortgage, or other lien upon the Mortgaged Property or any part
thereof or any interest therein (again, without this being
constrited as Mortgagee's consent to any such mortgage or lien),
shali ti:ke the said lien subject to the rights of Mortgagee to
amend (jncluding, without limitation, changing the rate of
interest or manner of computation thereof), modify, extend or
release uli. Note, this Mortgage, or any other doécument or
instrument <ridencing, securing or guarantying the Indebtedness,
in each and ev~2ry case without obtaining the consent of the
holder of suc!i junior lien and without the lien of this Mortgage
losing its priority over the rights of any such junior lien.

11.9 No Wajver. All options and rights of election herein
provided for the berefit of Mortgagee are continuing, and the
failure to exercise any such option or right of election upon a
particular default or brsach or upson any subsequent default or
breach shall not be conitti ued as waiving the right to exercise
such option or election a. ariy later date. No exercise of the
rights and powers herein grinted and no delay cr cmissions in the
exercise of such rights and poyors shall be rheld to exhaust the
same or be construed as a waiver thereof, and every such right
and power nay be exercised at any time and from time to time.

11.10 Subreogation. If anv pocction of the Indebtedness is
utilized to pay off, discharge, or sSecisfy any existing lien
against the Mortgaged Property, in wnole or in part, Mortgagee
shall be subrogated to any and all rigxhcs of the holder thereof
in and to any such lien, whether or not it is assigned to
Mortgagee, and Mortgagee shall have the kensfit of the priority

of the same.

11.11 Mortgagee's Cost and Expenses. Mortgagor further
expressly covenants and agrees to pay Mortgagee all costs and
expenses of every kind paid or incurred by Mortgagee in any way
in connection with the Note, this Mortgage or other Loan
Documents or any modifications, restatements or amendurnts
thereof, and the protection of the Mortgaged Property cc - the
maintenance of the lien of this Mortgage, and the securi%y
interests under the other Loan Documents or otherwise in
connection with the determination and exercise by Mortgagzse of
any of its rights or remedies under the Loan Documents or any
modifications, restatements or amendments thereof, upon the
occurrence of any event which, with the passage of time or the
giving of notice or both, could constitute a default or an event
of default hereunder, including any and all expenditures for
documentary evidence, environmental audits, title insurance,
minutes of foreclosure, or any abstract or opinion of title to
the Mortgaged Preoperty, and all similar fees, costs, charge and
expenses, and including all reasonable attorneys fees and
stenographer's fees, paid or incurred by Mortgagee in any suit or
legal proceeding, or in preparation or in anticipation of
declaring a default or event of default, or in preparation or in
anticipacion of such suit or proceeding, regardless of whether
such suit or proceeding is actually instituted, including,
without limitation, any bankruptcy or insolvency proceeding,

266C90C0
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probate proceeding, or other rproceeding In which Mortgagee may in
its discretion intervene in crder to protect its security or
appeal from any of the foregcing, or otherwise paid or incurred
ny Mortgagee in obtaining legal advice regarding its rights and
remedies under the Loan Documents or any modifications,
restatements o©or amendments thereof, or in determining whether to
declare a default or event of default hereunder. All such
fees,costs, charges and expenses shall constitute so much
additional indebtedness evidenced by the Note and secured by this
Mortgage, regardless of whether the same may cause the
Indebtedness secured hereby to exceed the face amount of the
Note, and shall be immediately due and payable when incurred,
with interest accruing thereon at the Default Rate, and shall be
alliowed in any decree of foreclosure hereof. No proceeding to
foreclose this Mortgage, whether a decree of foreclosure shall
have been entered therein or not, shall be dismissed, nor shall a
release of this Mortgage be given until all such expenses,
charges and costs of Mortgagee shall have been paid in full.

11.)2, Usyry. It is expressly stipulated and agreed to be
the intent &f Mortgagor and Mortgagee to at all times comply with
applicable low now or hereafter governing the interest payable on
the Note and censtruction loan secured hereby. If the applicable
law is ever recvised, repealed, or judicially interpreted so as to
render usurious 4py amount called for under the Note (or under
any other instrument evidenced or relating to any of the secured
indektedness), or contracted for, charged, taken, reserved or
received with respec: to the construction lcan secured hereby,
if Mortgagee’s acceleration of the Note or any prepayment by
Mortgagor results in Mortgagor having paid any interest in excess
of that permitted by law, then it is Mortgagor's and Mortgagee's
express intent that all excess amounts theretofore collected by
Mortgagee be credited on tune principal balance of the Note {(or,
if the Note has been paid in fuvil, refunded to Mortgagor), and
the provisions of the HNote and this Mortgage and other Loan
Documents immediately be deemea-reformed and the amounts
thereafter collectible hereunder ~2prd thereunder reduced, without
the necessity of the execution of ary new document, so as to
comply with the then applicable law, Fut so as to permit the
recovery of the fullest amount otherwis;: called for hereunder and

thereunder.

11.13 Successors and Assigns; Covenants Running with the
z~anditions hereof and

Land. The terms, provisions, covenants and
of the Loan Documents shall be binding upon Murtgagor and any

Affiliated Person, their respective heirs, devisees,
representatives, successors and assigns, and shill}l inure to the
benefit of Mortgagee and its respective successors, substitutes
and assigns, and shall constitute covenants running «ith the

land.

11.14 Conflict of Terms. The terms, provisions, ‘covenants %i
and conditions of the Mortgage shall be construed in such a 72
™

manner as to be consistent with the terms and any other
instruments executed in connection with or as security for the
Indebtedness and Obligations secured hereby; provided, however,
in the event of a conflict between the terms of this Mortgage and
the terms of the other Loan Documents, the terms of the Credit

Agreement shall control.

11.15 Applicable Law. The rights and obligations of the
parties hereto shall be governed by and construed in accordance

with the internal laws of the State of Illinois withcut regard to
its conflict of law rules, except to the extent that Federal law
aust pre-empt the applicability of state usury or cother laws.

11.16 Business loan. Mortgagor acknowledges and agrees (a)
that the Note, this Mortgage, and the cther Loan Documents have

been negotiated, executed and delivered in the State of Illinois:
{b) that the proceeds of the lcan secured hereby will be used for

or

<

(o]
[
c
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a "business purpose” as specifled in Section 4(1l}(a) and Section
4(1) {c) of Paragraph 5404, ch. 17 of the Illinois Revised
Statutes: and {c) that the Indebtedness and Cbligations secured
hereby constitute an exeapt transaction under the Truth-In-

Lending Act, 15 U.S5.C. §§160i, et seq,

11.17 No Joint Venture; No Third Party Beneficiary.
Mortgagor acknowledges and agrees that in no event shall
Mortgagee be deaemed to be a partner or joint venturer with it.
Without limitation of the foreqgoing, Mortgagee shall not be
deemed to be such a partner or joint venturer on account of its
becoming a mortgagee in possession or exercising any rights
rpursuant to this Mortgage or pursuant to any other instrument or
document securing any portion of the Indebtedness or otherwisa.
No other person shall be deemed to have any right or priority
under this Mortgage tc any extent or for any purpose whatsoever,
nor shall any other person have any claim or right of action with
respert to the Mortgaged Praperty cor proceeds of the Indebtedness
or be decwed a third party beneficiary under this Mortgage or

under tiie Loan Documents.

11.15 /Faverability. The Loan Documents are intended to be
performed in cccordance with, and only to the extent permitted
If any provision of any

by, all applicarie Legal Requirements.
of the Loan Docuwients or the application thereof to any person or

circumstance shall, for any reason and to any extent, be invalid
or unenforceable neither the remainder of the instrument in which
such provisicn is coiatained, nor the application of such
provision to other persons or circumstances nor the other
instruments referred tn berein shall be affected thereby, but
rather shall be enforced to¢ the greatest extent permitted by law.

11.19 C osZee. Any consent by Mortgagee in
any single instance shall no: bz deemed or construed to be
Mortgagee's consent in any lik2 matter arising at a subsequent
date, and the failure of Mortgagre, to promptly exercise any
right, power, remedy, consent or spproval provided herein or at
law or in equity shall not constitate or be construed as a waiver
of the same, nor shall Mortgagee be ‘ectopped from exercising such
right, power, remedy, consent or appicval at a later date. Any
consent or approval requested of and grznted by Mortgagee
pursuant hereto shall be narrowly construsd to be applicable only
to Mortgagor and the matter identified in surh consent or
approval (and no third party shall claim any oenefit by reason
thereof), and shall not be deemed to constituis Mortgagee a
venturer or partner with Mortgagor whatsoever, ior shall privity
of contract be presumed to have been established with any such
third party. If Mortgagee deems it to be in its Lest interest to
retain the assistance of versons, firms or corporations
(including, but not limited to, attorneys, appraisei's, angineers
and surveyors) with respect to a request for cohsent ol approval,
Mortgagor shall reimburse Mortgagee for alil costs incuired in
connection with the employment of such persons, firms or

corporations.

IN WITNESS WHEREOF, Mcrtgagor has caused this Mortgage to be
executed as of the day and vear first above written.

H20 PLUS, L.P., a Delaware limited
partnership

By: H20, Inc., a Delaware
corporation, its scle general

partner
Attest: ’/}/;//(/4/ J/K/’Z By: .S 2i : 6 i y

Its: Secretary Its: Vice President

FZ\USERS\JAE T\RKZ\ANB\CONS-MOR . D15 - 28 -
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STATE OF ILLINOIS )
) 8s

COUNTY OF COOK )

I, Shelle, LaASe , @ notary public in

and for said County, #n the State aforesaid, DO_HEREBY CERTIFY
that ML_EELM% and Q%D_A«LQ:LS_ perscnally
known to me to be a Vice esident a Secretary

respectively, of H20, Inc. a Delaware corporation and the sole
ganeral partner of H20 Plus, L.P., a Delaware limited
partnership, appeared before me this day in person and
acknowledged that they signed and delivered the said instrument
as their own free and voluntary act, and as the free and :
voluntary act of said corporate general partner and said limited
partnecrship, for the uses and purposes tharein set forth.

SIVE und:imy hand and official seal this 23 day of

ELs . 1993. %&W—@

Notary

My commission expires:

Gl 14 1905
\)- 14

WA ma
Soliy B Adter

Pl Soute of Winale
My Commissien Rrpires Ang 14, 1995
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EXHIBIT 2

LOTS 3 TO 16, ALL INCLUSIVE, IN BLOCK 2 IN DUNCAN'S ADDITION TO

CHICAGQO, BEING A SUBDIVISION OF THE EAST 1/2 OF THE NORTHEAST 1/4
OF SECTION 17, TOWNSHIP 29 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERILCIAN, IN COOK COUNTY., XLLINOIS.

P.1.N. §s:

17-17-2C8~-001-0000
17-17-208-002-0000
17-17-208-005-0000
17-17-208-0C6~-0000
17-17-208-007-0000
17-17-208-009-0002
17-17-208-010-0000
17-17-208-016-G000O
17-17-208-017-0000
17-17-208-018-0000

Common Address:
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EXHIBIT B

"Permitted Excepticns”

As used in this Mortgage, the term Permitteq
Exceptions shall mean

and include each anaqa

7———
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