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Marc S. Joseph
LEVENFELD PEARLSTEIN
2 North LaSalle Street

13™ Floor

Chicago, IL. 60602

ASNSIGNMENT OF LEASES AND RENTS
Project Commonly Known As
“Main Street Marketplace”

THIS ASSIGNMENT OF LEASES AND RENTS (this “Assignment”) made as of the
;5_ day of April, 2003, is by KAP-SUM PROPERTIES, L.L.C., an Illinois limited liability
company, having an office at c/o Bond Capital, Lid:; 350 West Hubbard Street, Suite 450,
Chicago, Illinois 60610 (“Assignor”), in favor of KEY2ANK NATIONAL ASSOCIATION, a
national banking association, having an office at 127 Public Square, Cleveland, Ohio 44114 its

successors and assigns (“Assignee”).

RECITALS

A. On or about the date hereof, Assignor and Assignee entered o that certain Loan
Agreement (“Loan Agreement”) whereby Assignee agreed to make a secured toan (the “Loan”)
available to Assignor in the maximum aggregate amount at any time outstaniding. not to exceed
the sum of SIX MILLION FIFTY THOUSAND AND NO/00 DOLLARS ($6,055,000.00), to
finance the acquisition of a certain retail shopping center located at the Southeast corner of Main
Street and McCormick Boulevard in the City of Evanston, County of Cook, State of Iflinois (the
“Project”). The Project is legally described in Exhibit A attached hereto and made a part hereof.
Capitalized terms used and not otherwise defined herein shall have the meanings given to them

in the Loan Agreement.

B. In connection with the Loan, Assignor has exccuted and delivered a promissory
note (the “Note”) in favor of Assignee of even date herewith in the amount of the Loan payment
of which is secured by (i) a Mortgage made by Assignor in favor of Assignee on the Project, and

(i) the other Loan Documents.
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C. Assignor is desirous of further securing to Assignee the performance of the terms,
covenants and agreements hereof and of the Note, the Mortgage and the Loan Documents.

AGREEMENTS

NOW, THEREFORE, in consideration of the making of the Loan evidenced by the Note
by Assignee to Assignor and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Assignor does hereby irrevocably, absolutely and
unconditionally transfer, sell, assign, pledge and convey to Assignee, its successors and assigns,
all of the right, title and interest of Assignor in and to:

(z). any and all leases, licenses, rental agreements and occupancy agreements of
whatever form now or hereafter affecting all or any part of the Project and any and all
guarantees, exiensions, renewals, replacements and modifications thereof (collectively, the
“Leases”); and

(b)  all issues. profits, security or other deposits, revenues, royalties, accounts, rights,
benefits and income of every nature of and from the Project, including, without limitation,
minimum rents, additional T<nts. termination payments, bankruptcy claims, forfeited security
deposits, damages following défault and all proceeds payable under any policy of insurance
covering loss of rents resulting froin untenantability due to destruction or damage to the Project,
together with the immediate and consirging right to collect and receive the same, whether now
due or hereafter becoming due, and together with all rights and claims of any kind that Assignor
may have against any Tenant, lessee or licensee under the Leases or against any other occupant
of the Project (collectively, the “Rents™).

TO HAVE AND TO HOLD the same unto Assignee, its successors and assigns.

IT IS AGREED that, notwithstanding that this irstrument is a present, absolute and
executed assignment of the Rents and of the Leases and a preszht; absolute and executed grant of
the powers herein granted to Assignee, Assignor is hereby permitted, at the sufferance of
Assignee and at its discretion, and is hereby granted a license by Assignee, to retain possession
of the Leases and to collect and retain the Rents unless and until there shall be an “Event of
Default” (as defined herein) under the terms of this Assignment or zny of the other Loan
Documents. Upon an Event of Default, the aforementioned license granted 15 Assignor shall
automatically terminate without notice to Assignor, and Assignee may thereattcr; without taking
possession of the Project, take possession of the Leases and collect the Rents. Fur'ter, from and
after such termination, Assignor shall be the agent of Assignee in collection of the Rents, and
any Rents so collected by Assignor shall be held in trust by Assignor for the sole and exclusive
benefit of Assignee and Assignor shall, within one (1) business day after receipt of any Rents,
pay the same to Assignee to be applied by Assignee as hereinafter set forth. Furthermore, from
and after such Event of Default and termination of the aforementioned license, Assignee shall
have the right and authority, without any notice whatsoever to Assignor and without regard to the
adequacy of the security therefor, to: (a) make application to a court of competent jurisdiction for
appointment of a receiver for all or any part of the Project, as particularly set forth in the
Mortgage; (b) manage and operate the Project, with full power to employ agents to manage the
same; (c) demand, collect, receive and sue for the Rents, including those past due and unpaid;
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and (d) do all acts relating to such management of the Project, including, but not limited to,
negotiation of new Leases, making adjustments of existing Leases, contracting and paying for
repairs and replacements to the Improvements and to the fixtures, equipment and personal
property located in the Improvements or used in any way in the operation, use and occupancy of
the Project as in the sole subjective judgment and discretion of Assignee may be necessary to
maintain the same in a tenantable condition, purchasing and paying for such additional furniture
and equipment as in the sole subjective judgment of Assignee may be necessary to maintain a
proper rental income from the Project, employing necessary managers and other employees,
purchasing fuel, providing utilities and paying for all other expenses incurred in the operation of
the Project, maintaining adequate insurance coverage over hazards customarily insured against
and paying the premiums therefor. Assignee shall apply the Rents received by Assignor from the
Project, aticr. deducting the costs of collection thereof, including, without limitation, attorneys’
fees and a management fee for any management agent so employed, against amounts expended
for repairs, upk<en, maintenance, service, fuel, utilities, taxes, assessments, insurance premiums
and such other expelses as Assignee incurs in connection with the operation of the Project and
against interest, principzl, required escrow deposits and other sums which have or which may
become due, from time 10 time, under the terms of the Loan Decuments, in such order or priority
as to any of the items so menduned as Assignee, in its sole subjective discretion, may determine.
The exercise by Assignee of thetights granted Assignee in this paragraph, and the coliection of,
the Rents and the application tiieresf as herein provided, shall not be considered a waiver by
Assignee of any Event of Default uiider, the Loan Documents or prevent foreclosure of any liens
on the Project nor shall such exercise miake Assignee liable under any of the Leases, Assignee
hereby expressly reserving all of its rights 2id privileges under the Mortgage and the other Loan
Documents as fully as though this Assignmeui liad not been entered into.

Without limiting the rights granted hereinabove. in the event Assignor shall fail to make
any payment or to perform any act required under the terms hereof and such failure shall not be
cured within any applicable grace or cure period, then Assignse may, but shall not be obligated
to, without prior notice to or demand on Assignor, and without releasing Assignor from any
obligation hereof, make or perform the same in such manner aid i such extent as Assignee may
deem necessary to protect the security hereof, including specifically, without limitation,
appearing in and defending any action or proceeding purporting to afic:t the security hereof or
the rights or powers of Assignee, performing or discharging any obiigation, covenant or
agreement of Assignor under any of the Leases, and, in exercising any of such powers, paying all
necessary costs and expenses, employing counsel and incurring and paying atiozpeys’ fees. Any
sum advanced or paid by Assignee for any such purpose, including, without limiwtion, attorneys’
fees, together with interest thereon at the Default Rate from the date paid or advanced by
Assignee until repaid by Assignor, shall immediately be due and payable to Assignee by
Assignor on demand and shall be secured by the Mortgage and by all of the other Loan
Documents securing all or any part of the indebtedness evidenced by the Note.

IT IS FURTHER AGREED that this Assignment is made upon the following terms,
covenants and conditions:

1. This Assignment shall not operate to place responsibility for the control, care,
management or repair of the Project upon Assignee, nor for the performance of any of the terms
and conditions of any of the Leases, nor shall it operate to make Assignee responsible or liable
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for any waste committed on the Project by any Tenant or any other party or for any dangerous or
defective condition of the Project or for any negligence in the management, upkeep, repair or
control of the Project. Assignee shall not be liable for any loss sustained by Assignor resulting
from Assignee’s failure to let the Project or from any other act or omission of Assignee in
managing the Project. Assignor shall and docs hereby indemnify and hold Assignee harmless
from and against any and all liability, loss, claim, demand or damage which may or might be
incurred by reason of this Assignment, including, without limitation, claims or demands for
security deposits from Tenants deposited with Assignor, and from and against any and all claims
and demands whatsoever which may be asserted against Assignee by reason of any alleged
obligations or undertakings on its part to perform or discharge any of the terms, covenants or
agreements.contained in any of the Leases. Should Assignee incur any liability by reason of this
Assignmient or in defense of any claim or demand for loss or damage as provided above, the
amount therest) including, without limitation, costs, expenses and attorneys’ fees, together with
interest thereof at'the Default Rate from the date paid or incurred by Assignee until repaid by
Assignor, shall be(inmediately due and payable to Assignee by Assignor upon demand and shall
be secured by the Morigage and by all of the other Loan Documents securing all or any part of
the indebtedness evidenced by the Note.

2. This Assignmient-shall not be construed as making Assignee a mortgagee in
possession.
3. Assignee is obligated i =ccount to Assignor only for such Rents as are actually

collected or received by Assignee.

4. Assignor hereby further presently and absolutely assigns to Assignee subject to
the terms and provisions of this Assignment: (a}2xy award or other payment which Assignor
may hereafter become entitled to receive with respect/to any of the Leases as a result of or
pursuant to any bankruptcy, insolvency or reorganization or.similar proceedings involving any
Tenant under such Leases; and (b) any and all payments n.ade by or on behalf of any Tenant of
any part of the Project in lieu of Rent. Assignor hereby irievozcably appoints Assignee as its
attorney-in-fact to appear in any such proceeding and to collect 20y such award or payment,
which power of attorney is coupled with an interest by virtue of-this Assignment and is
irrevocable so long as any sums are outstanding under the loan evidenced by the Note. All
awards or payments so collected shall be applied to the indebtedness sacrrad hereby in such
order as Assignee shall elect.

5. Assignor represents, warrants and covenants to and for the benefit of Assignee:
(a) that Assignor now is (or with respect to any Leases not yet in existence, will be immediately
upon the execution thereof) the absolute owner of the landlord’s interest in the Leases, with full
right and title to assign the same and the Rents due or to become due thereunder; {b) that, other
than this Assignment and any assignment to Assignee pursuant to the Mortgage there are no
outstanding assignments of the Leases or Rents; (c) that no Rents have been anticipated,
discounted, released, waived, compromised or otherwise discharged except for prepayment of
rent of not more than one (1) month prior to the accrual thereof; (d) that there are no material
defaults now existing under any of the Leases by the landiord or any Tenant, and there exists no
state of facts which, with the giving of notice or lapse of time or both, would constitute a default
under any of the Leases by the landlord or any Tenant, except as disclosed in writing to
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Assignee; (e) that Assignor has and shall duly and punctually observe and perform all covenants,
conditions and agreements in the Leases on the part of the landlord to be observed and performed
thereunder and (f) the Leases are in full force and effect and are the valid and binding obligations
of Assignor, and, to the knowledge of Assignor, are the valid and binding obligations of each
Tenant thereto.

0. Assignor covenants and agrees that Assignor shall, at its sole cost and expense,
appear in and defend any action or proceeding arising under, growing out of, or in any manner
connected with the Leases or the obligations, duties or liabilities of the landlord or any Tenant
thereunder, and shall pay on demand all costs and expenses, including, without limitation,
attorneys’ fees, which Assignee may incur in connection with Assignee’s appearance, voluntary
or otherwizs, in any such action or proceeding, together with interest thereon at the Default Rate
from the date incurred by Assignee until repaid by Assignor.

7. AT any time, Assignee may, at its option, notify any Tenant or other parties of the
existence of this Assigisment. Assignor does hereby specifically authorize, instruct and direct
each and every present-and future tenant, lessee and licensee of the whole or any part of the
Project to pay all unpaid aid firture Rents to Assignee upon receipt of demand from Assignee to
so pay the same and Assignor hezshy agrees that each such present and future Tenant, lessee and
licensee may rely upon such written demand from Assignee to so pay said Rents without any
inquiry into whether there exists.2p-Event of Default hereunder or under the other Loan
Documents or whether Assignee is otiicraise entitled to said Rents. Assignor hereby waives any
right, claim or demand which Assignor 1nav-iow or hereafter have against any present or future
tenant, lessee or licensee by reason of such payment of Rents to Assignee, and any such payment '
shall discharge such tenant’s, lessee’s or liccrisee’s obligation to make such payment to
Assignor.

8. Assignee may take or release any security for the indebtedness evidenced by the
Note, may release any party primarily or secondarily liable for the indebtedness evidenced by the
Note, may grant extensions, renewals or indulgences with respeci to the indebtedness evidenced
by the Note and may apply any other security therefor held by it to the satisfaction of any
indebtedness evidenced by the Note without prejudice to any of its righ's hereunder.

9. The acceptance of this Assignment and the collection of the Rents in the event
Assignor’s license is terminated, as referred to above, shall be without pr¢jraice to Assignee.
The rights of Assignee hereunder are cumulative and concurrent, may be pursucd separately,
successively or together and may be exercised as often as occasion therefor shall anse, it being
agreed by Assignor that the exercise of any one or more of the rights provided for herein shall
not be construed as a waiver of any of the other rights or remedies of Assignee, at law or in
equity or otherwise, so long as any obligation under the Loan Documents remains unsatisfied.

10.  All rights of Assignee hereunder shall inure to the benefit of its successors and
assigns, and all obligations of Assignor shall bind its successors and assigns and any subsequent
owner of the Project. All rights of Assignee in, to and under this Assignment shall pass to and
may be exercised by any assignee of such rights of Assignee. Assignor hereby agrees that if
Assignee gives notice to Assignor of an assignment of said rights, upon such notice the liability
of Assignor to the assignee of the Assignee shall be immediate and absolute. Assignor will not
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set up any claim against Assignee or any intervening assignee as a defense, counterclaim or
setoff to any action brought by Assignee or any intervening assignee for any amounts due
hereunder or for possession of or the exercise of rights with respect to the Leases or the Rents.

11. It shall be an “Event of Default” hereunder (a) if any representation or warranty
made herein by Assignor is determined by Assignee to have been false or misieading in any
material respect at the time made, or (b) upon any failure by Assignor in the performance or
observance of any other covenant or condition hereof and the continuance of such failure for
thirty (30) days after written notice thereof from Assignee to Assignor; provided, however, that if
such failure is susceptible of cure but cannot reasonably be accomplished within said thirty (30)
day period, then Assignor shall have an additional sixty (60) day period to cure such failure and
no Evert of Default shall be deemed to exist hereunder so long as Assignor commences such
cure within t' initial thirty (30} day period and diligently and in good faith pursues such cure to
completion witlir such resulting ninety (90) day period from the date of Assignee’s notice. Any
such default not!so cured shall be an “Event of Default” under each of the other Loan
Documents, entitling Agsignee to exercise any or all rights and remedies available to Assignee
under the terms herec? or of any or all of the other Loan Documents, and any Event of Default
under the other Loan Docunieiiis, or any default under any other Loan Document which is not
cured within any applicable grace ¢r cure period, shall be deemed an Event of Default hereunder
subject to no grace or cure pened. -entitling Assignee to exercise any or all rights provided for
herein.

12.  Failure by Assignee to exercis¢,any right which it may have hereunder shall not
be deemed a waiver thereof unless so agreed-in-vriting by Assignee, and the waiver by Assignee
of any default hereunder shall not constitute a curiinuing waiver or a waiver of any other default
or of the same default on any future occasion. No coilection by Assignee of any Rents pursuant
to this Assignment shall constitute or result in a waiver of any default then existing hereunder or
under any of the other Loan Documents.

13.  If any provision under this Assignment or the @pplication thereof to any entity,
person or circumstance shall be invalid, illegal or unenforceable to-any extent, the remainder of
this Assignment and the application of the provisions hereof to ciher entities, persons or
circumstances shall not be affected thereby and shall be enforced to the fuliest extent permitted
by law.

14.  This Assignment may not be amended, modified or otherwise ckanped except by
a written instrument duly executed by Assignor and Assignee.

15.  This Assignment shall be in full force and effect continuously from the date
hereof to and until the payment, discharge, and performance of any and all indebtedness and
obligations evidenced by the Note or secured or guaranteed by any of the Loan Documents, and
the release of the Mortgage shall, for all purposes, automatically terminate this Assignment and
render this Assignment null and void and of no effect whatsoever.

16.  In case of a conflict between any provision of this Assignment and any provision
of the other Loan Documents, the provision selected by Assignee in its sole subjective discretion
shall prevail and be controlling.

1104317723 {00117803.D0OC v1}6
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17.  All notices, demands, requests or other communications to be sent by one party to
the other hereunder or required by law shall be given and become effective as provided in the
Loan Agreement.

18.  This Assignment shall be governed by and construed in accordance with the laws
of the State in which the Project is located.

19.  This Assignment may be executed in any number of counterparts, each of which
shall be effective only upon delivery and thereafter shall be deemed an original, and all of which
shall be taken to be one and the same instrument, for the same effect as if all parties hereto had
signed the same signature page. Any signature page of this Assignment may be detached from
any courterpart of this Assignment without impairing the legal effect of any signatures thereon
and may b¢ attached to another counterpart of this Assignment identical in form hereto but
having attachcd v, it one or more additional signature pages.

20, In addifion to, but not in licu of, any other rights hereunder, Assignee shall have
the right to institute suit-and obtain a protective or mandatory injunction against Assignor to
prevent a breach or defaulc, or to reinforce the observance, of the agreements, covenants, terms
and conditions contained heiein.as well as the right to damages occasioned by any breach or
default by Assignor.

21.  Assigpor hereby covenauts and agrees that Assignee shall be entitled to all of the
rights, remedies and benefits available by statute, at law, in equity or as a matter of practice for
the enforcement and perfection of the intenis and purposes hereof. Assignee shall, as a matter of
absolute right, be entitled, upon application -2 court of applicable jurisdiction, and without
notice to Assignor, to the appointment of a recerver-to obtain and secure the rights of Assignee
hereunder and the benefits intended to be provided to Assignee hereunder.

[Signatures follow on nex{ page}
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IN WITNESS WHEREOF, Assignor has execated this Assignment under seal as of the day
and year first above written,

KAP-SUM PROPERTIES, L.L.C., an Illinois
limited liability company

By: BBII, L.L.C., an Illinois limited liability
company
Its: manager

MY/

Its: Presui nt v ' '

110431773 100117803.DOC v118
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STATE OF ILLINOIS )
) SS:
COUNTY OF COOK )
The foregoing instrument was acknowledged before me this  day of Agf.‘ ‘ ,
2m% by _Rogens J- bovd , the of KAP-SUM PROPERTIES,
L.L.C., an Illinois limited liability, on behalf of said . He/She is personally

known to me or has produced a State of Illinois driver’s license as identification.

Sign Name: %—/’P%ﬁk

Notary Public

Print Name: J;mef' F Ho\f'f&m;k{-n,.._

Serial No. (if any):

[NOTARIAL SEAL]

My Commission Expires: (i”\{) -0b 044000086 0004000020000008

L
"OEFICIAL SEAL" §
JAMES P. HARRINGTON 3
:

4

Notary Publis, State of lllinoia

My Commission Expires 9/8/08
YT ZYTYYITY AT SIS L 1L 2 ]

B BB OOCOR

110431773 {00117803.DOC V119




0314201448 Page: 10 of 11

UNOFFICIAL COPY

EXHIBIT A

LEGAL DESCRIPTION

A\

\
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LEGAL DESCRIPTION

PARCEL 1:

LOT 2 AND THE EAST 15.50 FEET OF THE NORTH 78.27 FEET OF LOT 3 IN MAIN STREET
COMMONS SUBDIVISION, BEING A SUBDIVISION IN THE SOUTHWEST 1/4 OF SECTION 24,
TOWNSHIP 141 NORTH, RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO
THE PLAT GF SAID MAIN STREET COMMONS SUBDIVISION RECORDED MARCH 15, 1983 AS
DOCUMENT NUNMBER 93193388, IN COOK COUNTY, ILLINOIS.

PARCEL 2:

THAT PART OF LOT 2 IN GENEKAL DYNAMICS-EVANSTON INDUSTRIAL PARK (RECORDED MAY 18,
1969 [N BOCK 791 ON PAGES 47 ANU)4R AS DOCUMENT 20843500) DESCRIBED AS FOLLOWS: :

BEGINNING AT THE NORTHEAST CORNER OF~SAID LOT 2: THENCE DUE WEST, 622.56 FEET ON
THE NORTH LINE OF SAID LOT 2 TO A PGINT. 14.02 FEET DUE EAST OF THE NORTHWEST
CORNER OF SAID LOT 2; THENCE SOUTH 02 OFGREES, 31 MINUTES, 35 SECONDS WEST,
655.00 FEET ON A LINE PARALLEL WITH THE WEST LINE OF SAID LOT 2: THENCE SOUTH 87
DEGREES, 28 MINUTES, 35 SECONDS EAST AT RIGHi ANGLES TO THE WEST LINE OF SAID 10T
2, A DISTANCE OF 255.00 FEET: THENCE NORTH 02 DEGREES, 31 MINUTES, 25 SECONDS
EAST PARALLEL WiTH THE WEST LINE OF SAID LOT 2, A“UiSTANCE OF 153.87 FEET,; THENCE
SOUTH 87 DEGREES, 28 MINUTES, 35 SECONDS EAST AT RiGHMT ANGLES TO THE LAST
DESCRIBED LINE, 318.96 FEET, MORE OR LESS, TO A POINI UN THE SOUTHEASTERLY LINE
OF SAID LOT 2, SAID POINT BEING 887.96 FEET NORTHERLY UF THE SOUTHEAST CORNER OF
SAID LOT 2 AS MEASURED ON SAID SOUTHEASTERLY LINE OF SAIDL LOT 2; THENCE NORTH 24
DEGREES, 30 MINUTES, 23 SECONDS EAST MFASURED (NORTH 24 DEGREES 29 MINUTES, 53
SECONDS EAST RECORD}, 112.61 FEET ON THE SOUTHEASTERLY LINE 0 SAID LOT 2; THENCE
NORTH 39 DEGREES. 06 MINUTES, 38 SECONDS EAST, 33.88 FEET MEASUREU (NORTH 39
DEGREES, 03 MINUTES, 08 SECONDS EAST, 38.92 FEET RECORD), ON THE SGUTHEASTERLY
LINE OF LOT 2 TO THE EAST LINE OF LOT 2; THENCE DUE NORTH 393.29 FECT WEASURED
(393.39 FEET RECORD) ON THE EAST LINE OF SAID LOT 2 TO THE POINT OF BEGINNING,
AND ALL BEING SITUATED (N THE SOUTHWEST 1/4 OF SECTION 24, TOWNSHIP 41 NORTH,
RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN, iN COOK COUNTY, ILLINGIS

PARCEL 3:

EASEMENT FOR INGRESS AND EGRESS FGR THE BENEFIT OF PARCELS 1 AND 2 PURSUANT T0
DEED OF DECLARATION DATED MAY 25, 1978 AND RECORDED JUNE 23, 1978 AS DOCUMENT
24304249 OVER THAT PART OF THE PROPERTY DESCRIBED IN EXHIBITS 'A° AND "A-1°
ATTACHED THERETO.




