UNOFFICIAL COPY

v A A

Berger, Newmark & Fenchel, P.C. Eugene "Gene” Moore fFGDG: :94-50
222 North LaSalle Street Cook County Recorder of Deeds

Suite 1900 Date: 08/30/2003 08:08 AM Pg: 1 of 36
Chicago, Illinois 60601 X3
312/782-5050

This instrument was prepared by,
and after recording return to:

Street Address:
48 East Qak
Chicago, IL. 66610

P.LN.: 17-02-204-040

ABOVE SPACE FOR RECORDER’S USE ONLY
MORTGAL AND SECURITY AGREEMENT - FIXTURE FILING

THIS MORTGAGE ‘ANZ.SECURITY AGREEMENT - FIXTURE FILING made this
27" day of June, 2003 by LaSa.le Rank, N.A., not personally but solely as Successor Trustee to
American National Bank and Trusi Cempany of Chicago under a trust agreement dated April 12,
1990 and known as Trust No. 110799-02 (the “Trust”) (hereinafter referred to as the
“Mortgagor”), whose address is 135 S. LaSalle Street, Chicago, Illinois 60603, in favor of
FIFTH THIRD BANK (Chicago), a Michigan banking corporation (hereinafier, together
with its successors and assigns, including eacni-aud every from time to time holder of the Note
hereinafter referred to, called the “Mortgagee™), wiiose address is 233 S. Wacker Drive, Suite
400, Chicago, Illinois 60606.

WHEREAS, Mortgagor is indebted to Mortgagee. i an amount not to exceed the
principal sum of TWO MILLION ONE HUNDRED THOUZAND and 00/100 DOLLARS
($2,100,000.00), which indebtedness is evidenced by a Mortgage Note {the ‘Note”) of even date
herewith in the amount Two Million One Hundred Thousand and 00/109 Dollars ($2,100,00.00)
made by Mortgagor and payable to the order of and delivered to Mortgagee, and any and all
renewals, extensions or refinancings thereof, in and by which Note, Mortgzge: nromises to pay
the said principal sum and interest in the manner and at the rates as provided thercin,

The unpaid principal amount and all accrued and unpaid interest due under the Note- it not sooner
paid shall be due and payable on June 26, 2005. All such payments on account of the
indebtedness evidenced by the Note shall be first applied to interest on the unpaid principal
balance and the remainder to principal and all of said principal and interest being made payable
at such place as the holder of the Note may from time to time in writing appoint, and in the
absence of such appointment, then at the office of Mortgagee, at the address indicated above or
at such other address as Mortgagee may from time to time designate in writing.

NOW, THEREFORE, Morigagor, to secure the payment of the Note with interest
thereon, and any extensions and renewals thereof, in whole or in part, and the payment of all
other sums with interest thereon advanced in accordance herewith or in the Note provided
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(hereinafter referred to as the “Indebtedness”) to protect the security of this Mortgage, and the
performance of the covenants and agreements of Mortgagor herein contained, does hereby
mortgage, grant and convey to Mortgagee the real estate located in the City of Chicago, County
of Cook, State of Illinois as described on Exhibit A attached hereto and made a part hereof
(heremafter collectively referred to as the “Real Estate’”), which Real Estate is presently
improved with a commercial building and which, with the property herein described, is referred
to herein as the “Premises” together with:

(a)

(by

(©)

(d)

(e)

(H

(8)

All of the Real Estate;

All buildings and other improvements now or at any time hereafter constructed or
srected upon or located at the Real Estate, and all materials located on the Real
Cstate intended for construction, reconstruction, alteration and repairs of such
mmprovements now or hereafter erected thereon, together with and including, but
not linated to, all fixtures, equipment, machinery, appliances and other articles and
attachmer‘s now or hereafter forming part of, attached to or incorporated in any
such buildings or-improvements, excluding therefrom any tenant owned property
(all hereinafter referred to as the “Improvements”);

All privileges, rezeovations, allowances, hereditaments, tenements and
appurtenances now or neeafter belonging or pertaining to the Real Estate or
Improvements;

All leasehold estates, right, title ard interest of Mortgagor in any and all leases,
subleases, arrangements or agreemen:s relating to the use and occupancy of the
Real Estate and Improvements or any portion thereof, now or hereafter existing or
entered into (all hereinafter referred to as “Leases™), together with all cash or
security deposits, advance rentals and other a=nosits or payments of similar nature
given in connection with any Leases;

All rents, issues, profits, royalties, income, avails and other benefits now or
hereafter derived from the Real Estate and Improvemernis, under Leases or
otherwise (all hereinafter referred to as “Rents™), subject to-tleright, power and
authority given to the Mortgagor in the Assignment hereinafier referred to, to
collect and apply the Rents;

All right, title and interest of Mortgagor in and to all options to purchase or lease
the Real Estate or Improvements, or any portion thereof or interest therein, or any
other rights, interests or greater estates in the rights and properties comprising the
Premises, now owned or hereafter acquired by Mortgagor;

Any interests, estates or other claims, both in law and in equity, which Mortgagor
now has or may hereafier acquire in the Real Estate and Improvements or other
rights, interests or properties comprising the Premises now owned or hereafter
acquired;
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(h) Al right, title and interest of Mortgagor now owned or hereafter acquired in and to
(i) any land or vaults lying within the right-of-way of any street or alley, open or
proposed, adjoining the Real Estate; (ii) any and all alleys, sidewalks, strips and
gores of land adjacent to or used in connection with the Real Estate and
Improvements; (iii) any and all rights and interests of every name or nature forming
part of or used in connection with the Real Estate and/or the operation and
maintenance of the Improvements; (iv) all easements, rights-of-way and rights used
in connection with the Real Estate or Improvements or as a means of access
thereto, and (v) all water rights and shares of stock evidencing the same;

(1 All right, title and interest of Mortgagor in and to all tangible personal property
“hereinafter referred to as “Personal Property”), owned by Mortgagor and now or at
any time hereafter located in, on or at the Real Estate or Improvements or used or
usefu! ‘n connection therewith, including, but not limited to:

(i) all furniture, furnishings and equipment furnished by Mortgagor to
tenants-of the Real Estate or Improvements;

(i1) all building materials and equipment located upon the Real Estate and
intended to Ye-incorporated in the Improvements now or hereafter to be
constructed thereon, whether or not vyet incorporated in such
Improvements;

(i11) all machines, machineiry “fixtures, apparatus, equipment or articles used
in supplying heating, gas, »lectricity, air-conditioning, water, light,
power, sprinkler protection, vaste removal, refrigeration and ventilation,
and all fire sprinklers, alarm systenis, electronic monitoring equipment

and devices;

(iv) all window or structural cleaning rigs, <naintenance equipment and
equipment relating to exclusion of vermin or insects and removal of
dust, refuse or garbage;

(v) all model unit indoor and outdoor furniture, includinrg tables, chairs,

planters, desks, sofas, shelves, lockers and cabinets, ‘wall beds, wall
safes, and other furnishings;

(vi) all rugs, carpets and other floor coverings, draperies, drapery rods and
brackets, awnings, window shades, venetian blinds and curtains;

(vii) all lamps, chandeliers and other lighting fixtures;
(vii)  all office furniture, equipment and supplies;

(ix) all kitchen equipment, including refrigerators, ovens, dishwashers, range
hoods and exhaust systems and disposal units;
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(x) all laundry equipment, including washers and dryers;

(xi) all tractors, mowers, sweepers, snow removal equipment and other
equipment used in maintenance of exterior portions of the Real Estate;
and

(xii) all maintenance supplies and inventories; but provided that there shall be
excluded from and not included within the term “Personal Property” as
used herein and hereby mortgaged and conveyed, any accounts, other
intangibles, trade inventory, equipment, trade fixtures, furniture,
furnishings or other property of tenants, managing agent of the Premises
or third party contractors;

§)) All the estate, interest, right, title or other claim or demand which Mortgagor now
has or m=y hereafter have or acquire with respect to (i) the proceeds of insurance in
effect with resrect to the Premises, and (ii) any and all awards, claims for damages
and other compensation made for or consequent upon the taking by condemnation,
eminent domain cr any like proceeding, or by any proceeding or purchase in lieu
thereof, of the whole ci.any part of the Premises, including, without limitation, any
awards and compensation resulting from a change of grade of streets and awards

and compensation for severance damages (all hereinafter generally referred to as
“Awards™).

MORTGAGOR COVENANTS that Mortgegor is lawfully seized of the real estate
hereby conveyed and has the right to mortgage, grant and csuvey the Premises, that the Premises
are unencumbered and that Mortgagor will warrant and def=nd generally the title to the Premises
against all claims and demands and further that the Premises lierzhy mortgaged and conveyed or
intended so to be, together with the rents, issues and profits therecf; and hereby conveyed unto
the Mortgagee forever, free from all rights and benefits under ana by virtue of the Homestead
Exemption Laws of the State of Tllinois (which rights and benefits are hercby expressly released
and waived), for the uses and purposes herein set forth, together with 2l rights to retain
possession of the Premises after any default in the payment of all or any part ¢1 tbe Indebtedness,
or the breach of any covenant or agreement herein contained, or upon the occurrence of any
Event of Default as hereinafter defined;

FOR THE PURPOSE OF SECURING the payment of the Indebtedness with interest
thereon evidenced by the Note and any and all modifications, extensions and renewals thereof,
provided that the aggregate of the Indebtedness shall at no time exceed $100,000,000.

PROVIDED, NEVERTHELESS, and these presents are upon the express condition that
if all of the Indebtedness shall be duly and punctually paid and all the terms, provisions,
conditions and agreements herein contained on the part of the Mortgagor to be performed or
observed shall be strictly performed and observed, then this Mortgage and the estate, right and
interest of the Mortgagee in the Premises shall cease and become void and of no effect.
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ANDIT IS FURTHER AGREED THAT:

1.

Payment of Indebtedness. The Mortgagor will duly and promptly pay each and

every instaliment of the principal of, if any, and interest and premium, if any, on the Note, and
all other Indebtedness, as the same become due, and will duly perform and observe all of the
covenants, agreements and provisions herein or in the Note provided on the part of the
Mortgagor to be performed and observed.

2.

Maintenance, Repair, Restoration, Prior Liens, Parking. In addition,

Mortgagorwill or cause its tenant to:

(2)

(b)

(©

(d)

©

6

(g)

(h)
(¥

0)

Supiect to the requirements of Section 6 herein, promptly repair, restore or rebuild
any Limprovements now or hereafter on the Premises which may become damaged
or be desunyed,

Keep the Premises in good condition and repair, without waste, and free from
mechanics', materizimen’s or like liens or claims or other liens or claims for lien
not expressly subordinated to the lien hereof;

Pay when due any indeuisiiness which may be secured by a lien or charge on the
Premises on a parity with or superior to the lien hereof, and upon request exhibit
satisfactory evidence of the discharge of such lien to the Mortgagee;

Complete within a reasonable time aay Improvements now or at any time in the
process of erection upon the Premises;

Comply with all requirements of law, munizipal ordinances or restrictions and
covenants of record with respect to the Premises zud the use thereof;

Make no material alterations in the Premises, excen: 'as required by law or
municipal ordinance, or except which are presently under construction and known
to Mortgagee or which are consented to, in writing, by Mortgagee,

Suffer or permit no change in the general nature of the occupancy ofthe Premises
or consent to any change in any existing private restrictive coveiants, zoning
ordinances or other public or private restriction, without the Mortgagee’s prior
written consent;

Pay when due all operating costs of the Premises;
Initiate or acquiesce in no zoning reclassification with respect to the Premises,
without the Mortgagee’s prior written consent which consent shall not be

unreasonably withheld;

Intentionally Deleted.
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(k)  Not reduce, build upon, obstruct, redesignate or relocate any such parking areas,
sidewalks, aisles, streets, driveways, sidewalk cuts or paved areas or rights-of-way
or lease or grant any rights to use the same to any other person except tenants and
invitees of tenants of the Premises, without the prior written consent of the
Mortgagee; and

(D Pay all utility charges incurred in connection with the Premises and all
improvements thereon and maintain all utility services now or hereafter available
for use at the Premises.

3. Taxes. Subject to Mortgagors rights under Section 32 hereof, the Mortgagor will
pay crcause its tenant to pay when due and before any penalty attaches, all general
and specinl taxes, assessments, water charges, sewer charges, and other fees, taxes,
charges “and- assessments of every kind and nature whatsoever (all heremafier
referred to 25 “Taxes”), whether or not assessed against the Mortgagor, if
applicable to the Premises or any interest therein, or the Indebtedness, or any
obligation or agretmeunt secured hereby; and Mortgagor will, upon written request,
furnish to the Mortgugez duplicate receipts therefor; provided that (a) in the event
that any law or court deeres has the effect of deducting from the value of land for
the purposes of taxation any lien thereof, or imposing upon the Mortgagee the
payment in whole or any par. of the Taxes or liens herein required to be paid by
Mortgagor, or changing in any way the law relating to the taxation of mortgages or
debts secured by mortgages or the interest of the Mortgagee in the Premises or the
manner of collection of Taxes, so as tc'2{tzct this Mortgage or the Indebtedness or
the holder thereof, then, and in any such-<vent. the Mortgagor upon demand by the
Mortgagee, will pay such Taxes, or reimburse the Mortgagee therefor; and (b)
nothing in this Section 3 contained shall require tiie Mortgagor to pay any income,
franchise or excise tax imposed upon the Mortgagee ‘excepting only such which
may be levied against such income expressly as and' for-a specific substitute for
Taxes on the Premises, and then only in an amount computed.as if the Mortgagee
derived no income from any source other than its interest hersunder.

4. Insurance Coverage.

(a) Casualty. Mortgagor shall keep or cause its tenant to keep the improvements now
existing or hereafter erected on the Premises, all property (whether real, petsonal or mixed)
incorporated therein and all materials and supplies delivered to the Premises for use in connection
with the construction of any Improvements, together with all equipment used for that purpose,
constantly insured against loss or damage under such types and forms of insurance policies and in
such amounts and for such periods as Mortgagee may from time to time reasonably require, and
Mortgagor shall pay promptly, when due, any premiums on such insurance. Unless Mortgagee
otherwise agrees, all such insurance shall be carried with companies acc_eptable to‘Mortgagee
holding a current Policyholder's Alphabetic and Financial Size Category Rating according to A.M.
Best's Insurance Reports acceptable to Mortgagee, and shall have attached thereto standard
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noncontributing mortgage clauses in favor of Mortgagee, as well as standard waiver of subrogation
endorsements. The Improvements and all such property, materials, supplies and equipment shall be
insured to an amount equal to one hundred percent (100%} of the full insurable value thereof (but in
no event less than actual replacement value without deduction for depreciation) at all times against
loss or damage by fire, lightning, wind storm, explosion, riot and civil commotion, vandalism and
malicious mischief, theft and such other risks as are usually included under what is now known as
broad form extended coverage. Mortgagor shall not carry separate insurance, concurrent in kind or
form and contributing in the event of loss, with any insurance required hereunder. In the event of a
change of ownership or of occupancy of the Premises (without implying or creating any waiver of
the right of approval thereof by Mortgagee), immediate notice thereof by mail shall be delivered to
all insurérs. In the event of any loss covered by such insurance, Mortgagor shall immediately notify
Mortgagee 1 writing, and Mortgagor hereby authorizes and directs each and every insurance
company concerned to make payments for such loss directly and solely to Mortgagee (which may,
but need not, mek= proof of loss) and Mortgagee is hereby authorized to adjust, collect, and
compromise in its discrction all claims under all policies (other than claims of less than $10,000 per
occurtence), unless meie than two such claims affecting the Premises or any other collateral
pledged to secure the Onligetions (including any "Collateral" defined as such in the Loan
Agreement), shall occur in anty telve (12) month period, and Mortgagor shall sign, upon demand
by Mortgagee, all receipts, vouchers, and releases required by such insurance companies. After
deducting any costs of collection, Myrigagee may use or apply the proceeds, at its sole option but
subject to the provisions of Section 6 liez=in, (i) as a credit upon any portion of the obligations, or
(ii) to repairing and restoring the Improvemeiits, in which event Mortgagee shall not be obliged to
see to the proper application thereof nor shall the amount so released or used for restoration be
deemed a payment on the Obligations, or (iii) to'deliver same to Mortgagor. Notwithstanding the
provisions of the immediately preceding sentence, 1 tie event of loss or damage to the Premises,
provided and only so long as no event of default has occvrred hereunder and no event has occurred
or condition exists which, after the giving of notice or passagz uf time, or both, could give rise to an
event of default hereunder, and provided further, that the proceeds of such insurance are sufficient,
in Mortgagee's reasonable judgment, after first deducting and paying the reasonable expenses, if
any, incurred by Mortgagee in the collection of such proceeds, to fistly restore, repair and replace
the damaged portions of the Premises and to otherwise pay all costs and{ =xpenses relating thereto
(or if such proceeds are insufficient as hereinbefore provided, Mortgagor snall deposit the entire
amount of such deficiency with Mortgagee or make other arrangements satisiaciwiov to Mortgagee to
pay such deficiency) and that the insurance company shall not claim that, neiwithstanding such
payment fo Mortgagee, such insurance company has no liability to pay any or some.psstion of such
proceeds to Mortgagor, the balance of the proceeds will be held and disbursed by Morigagee for the
purposes of the repair, restoration, building or rebuilding of the Premises as hereinafter provided. In
the event such proceeds are applied to restoring the Improvements, such proceeds shall be made
available, from time to time, upon Mortgagee being furnished with satisfactory evidence of the
estimated cost of such restoration and with such architect's certificates, waivers of lien, contractors'
sworn statements and other evidence of cost and of payments as Mortgagee may reasonably require
and approve, and if the estimated cost of the work exceeds ten percent (10%) of the original
principal amount of the Obligations, Mortgagor shall furnish Mortgagee with all plans and
specifications for such rebuilding or restoration as Mortgagee may require and approve. No
payment made prior to the final completion of such work shall exceed ninety percent (90%) of tt}e
value of the work performed from time to time, and at all times the undisbursed balance of said
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proceeds remaining in the hands of Mortgagee shall be at least sufficient to pay for the cost of
completion of such work, free and clear of any liens. No interest shall be allowed to Mortgagor on
any proceeds of insurance paid to and held by Mortgagee. In the event of foreclosure of this
Mortgage, or other transfer of title to the Premises in extinguishment of the obligations, all right,
title, and interest of Mortgagor, in and to any insurance policies then in force, and any claims or
proceeds thereunder shall pass to Mortgagee or any purchaser or grantee. In the event Mortgagee,
in its sole discretion, determines that any insurance provided by Mortgagor does not comply with
the insurance requirements set forth herein, then Mortgagee may, at any time and at its sole
discretion, procure and substitute for any of the insurance so held as aforesaid, such other policy or
policies of insurance, in such amount and carried by such company as it may determine, the cost of
which shell be repaid to Mortgagee by Mortgagor upon demand. Mortgagor shall furnish to
Mortgagec, upon its request, and without cost to Mortgagee, estimates or appraisals of insurable
value, such as‘ae regularly and ordinarily made by insurance companies to determine the then
replacement cost ¢! the Improvements and all other property, materials, supplies and equipment
described in the first sautence of this subparagraph 3(a).

(b) Liability. Mcrtgagor shall carry and maintain in full force at all times comprehensive
public liability insurance as may s required from time to time by Mortgagee in forms, amounts,
and with companies satisfactory-te-Mortgagee, and Mortgagor will apply all insurance proceeds
under such policies to the payment a4 discharge of the liabilities in respect of which such proceeds
are collected. The amounts of coverage chall not be less than $2,000,000 combined single limit and
that the policy or policies shall name Mortgegee as an additional insured party thereunder.

(c) Intentionally Deleted

(d) Flood Insurance. Mortgagor shall carrv 2nd maintain in force at all times flood
insurance in accordance with the provisions of the ‘Floed Disaster Protection Act of 1973, as
amended, if the area in which the Premises are situated is désignated as an "A" zone as defined in

said act, in an amount satisfactory to Mortgagee, and Mortgagor shall comply with such other
requirements of said act as are appropriate.

(e) Other Insurance. Mortgagor shall procure and maintain insurance against such other
perils and risks (exclusive of the perils and risks insured against under subparzgraphs 3(a), (b) and
(c) above) as Mortgagee shall reasonably request from time to time. All suck asurance shall be
maintained under policies containing such provisions and coverages and being 17 such amounts as
are approved by Mortgagee, which policies shall name Mortgagee as insured thereuns=y.

(f) Policies. Unless Mortgagee otherwise agrees, all policies of insurance required
hereunder to be maintained by the Mortgagor, together with evidence that the premium therefor
covering a period of not less than one (1) year has been prepaid, shall be deposited with Mortgagee.
All policies of insurance required hereunder shall provide for, among other things, Mortgagee being
named as loss payee thereunder payment of losses notwithstanding any acts or omissions of
Mortgagor and giving written notice to Mortgagee of their expiration or cancellation at least thirty
(30) days prior to such event occurring. Not less than thirty (30) days prior to the gxpiration of any
such policy, Mortgagor shall provide to Mortgagee evidence of an appropriate rene_w_al or
replacement policy and evidence of the premium payment therefor, as aforesaid. All policies of
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insurance required hereunder shall contain Mortgagee's loss payable endorsements in favor of

Mortgagee.

5.

Deposits for Taxes and Insurance Premiums. As long as no Event of Default (as

hereinafter defined) has occurred, Mortgagee shall not require any tax and insurance premium
deposits. Upon the occurrence, however, of an Event of Default, Mortgagee may, at its option
require that in order to insure that the payment of Taxes and insurance policy premium
("Premiums") will be made when due:

(a)

(b)

(©)

Mortgagor shall, deposit with Mortgagee on the first business day of each month,
an amount equal to one-twelfth (1/12) of the Taxes and Premiums thereof to
vecome due with respect to the Premises between one (1) and thirteen (13) months
aflen the date of such deposit, provided that in the case of the first such deposit,
Morigz.gor shall deposit in addition an amount which, when added to the aggregate
amount of monthly deposits to be made hereunder with respect to Taxes and
Premiums (o become due within thirteen (13) months after such first deposit, will
provide (withoutnterest) a sufficient fund to pay such Taxes and Premiums, one
(1) month prior to-iiie date when they are due; provided, however that Mortgagee
shall not accumulate 2r retain in any such fund more than the amount of one (1)
month’s deposit on tix¢ Goy after any payment of taxes or premium is made. The
amounts of such deposiis+herein generally called “Tax and Insurance Deposits™)
shall be based upon Mortgagre's, good faith estimate of the amount of Taxes and
Premiums. Mortgagor shall premptly upon the demand of Mortgagee make
additional Tax and Insurance Deposits as Mortgagee may from time to time require
due to (i) failure of Mortgagee to requirg, or failure of Mortgagor to make, Tax and
Insurance Deposits in previous monthg, (ii) underestimation of the amounts of
Taxes and/or Premiums, due dates and, or (iii} application of the Tax and Insurance
Deposits pursuant to Section 5 hereof. Mortgage< shall hold all Tax and Insurance
Deposits in an interest bearing money market accotit:

Mortgagee will, out of the Tax and Insurance Deposits, upon the presentation to
Mortgagee by Mortgagor of the bills therefor, pay the Taxes and Premiums or will,
upon the presentation of receipted bills therefor, reimburss-Mortgagor for such
payments made by Mortgagor. If the total Tax and Insurance [ eposits on hand
shall not be sufficient to pay all of the Taxes and Premiums whea tiic same shall
become due, then Mortgagor shall pay to Mortgagee on demand the amount
necessary to make up the deficiency.

Mortgagee may, at its option, apply any Tax and Insurance Deposits on hand to the
Indebtedness, in such order and manner as Mortgagee may elect. When the
Indebtedness has been fully paid, any remaining Tax and Insurance Deposits shall
be paid to Mortgagor. All Tax and Insurance Deposits are hereby pledged as
additional security for the Indebtedness, and shail be held by Mortgagee
irrevocably to be applied for the purposes for which made as herein provided, and
shall not be subject to the direction or control of Mortgagor.
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(d)  Notwithstanding anything herein contained to the contrary, Mortgagee shall not be
hable for any failure to apply the Tax and Insurance Deposits unless Mortgagor
shall have (i) requested Mortgagee in writing to make application of such Deposits
to the payment of the Taxes or Premiums and (it) presented Mortgagee with bills
for such Taxes or Premiums.

(e)  The provisions of this Mortgage are for the benefit of Mortgagor and Mortgagee
alone. No provision of this Mortgage shall be construed as creating in any other
party any rights in and to the Tax and Insurance Deposits or any rights to have the
Tax and Insurance Deposits applied to payment of Taxes and Premiums.
Mortgagee shall have no obligation or duty to any third party to collect Tax and
wnsurance Deposits.

6. Procecds of Insurance. The Mortgagor will give the Mortgagee prompt notice of
any damage to or dcstruction of the Premises; and

(a) In case of loss covered by policies of insurance, the Mortgagee (or, after
entry ot decree of foreclosure, the purchaser at the foreclosure sale or
decree credifor, as the case may be) is hereby authorized at its option either
(1) to settle and adiust any claim under such policies without consent of the
Mortgagor providet-however so long as no Event of Default shall have
occurred and be continuing, the settlement and adjustment of any such
claims shall be made with-the mutual consent of the Mortgagor, or (ii) allow
the Mortgagor to agree witli the insurance company or companies on the
amount to be paid upon the loss: provided that the Mortgagor may itself
adjust and collect losses aggrcgnting not in excess of Fifty Thousand
Dollars ($50,000.00); provided further-iat in any case the Mortgagee shall,
and 1s hereby authorized to, collect and receipt for any such insurance
proceeds; and the expenses incurred by thz Mortgagee in the adjustment and
collection of insurance proceeds shall be so r:uch additional Indebtedness,
and shall be reimbursed to the Mortgagee upon demand,

(b)  In the event of any insured damage to or destruction ¢f t':2 Premises or any
part thereof (hereinafter referred to as an “Insured Casualty™) and if, in the
reasonable judgment of the Mortgagee, the Premises can be restored prior to
Loan maturity, to an architectural and economic unit of the same character
and not less valuable than the same was prior to the Insured Casualty, and
adequately securing the outstanding balance of the Indebtedness, and the
insurers do not deny liability to the insureds, then, if no Event of Default
shall have occurred and be then continuing, and if there was no event of
default, whether continuing or not, at the time of occurrence of damage or
destruction which resulted in said loss, the proceeds of insurance may be
applied to reimburse the Mortgagor for the cost of restoring, repairing,
replacing or rebuilding (hereinafier referred to as “Restoring”) the Premises
or any part thereof subject to Insured Casualty, as provided for in Section 8
hereof: so long as this Mortgage is not in default, such insurance proceeds,

First American Title
Wolfe/Banking/Fifth Third-Miglin/Mortgage/Final 10 Order #




0318132000 Page: 11 of 36

UNOFFICIAL COPY

after deducting therefrom any expenses incurred in the collection thereof,
shall be made available by Mortgagee for the Restoring of the Premises;
provided that Mortgagor shall furnish evidence sufficient to Mortgagee that
there are sufficient funds available for the rebuilding or restoration of the
Premises.

(¢) If, in the reasonable judgment of Mortgagee, the Premises cannot be
restored to an architectural and economic unit as provided for in Subsection
(b) above, then at any time from and after the Insured Casualty, upon sixty
(60) days' written notice to Mortgagor, Mortgagee may declare the entire
balance of the Indebtedness to be, and at the expiration of such sixty (60)
day period the Indebtedness shall be and become, immediately due and
payable. Notwithstanding the foregoing, Mortgagee shall not declare the
entire balance of the Indebtedness to be due if the Mortgagor or its
beneficiary is diligently negotiating the Insured Casualty claim with the
In:urer until such Insured Casualty claim is settled and paid.

(d)  Exceptas provided for in Subsection (b) of this Section 6, Mortgagee shall
apply the' proceeds of insurance (including amounts not required for
Restoring eflecied in accordance with Subsection (b) above) consequent
upon any Insuredasualty upon the Indebtedness, in such order or manner
as the Mortgagee miay, <iect; provided that no premium or penalty shall be
payable in connection with.any prepayment of the Indebtedness made out of
insurance proceeds as aforesnud;

(e)  Inthe event that proceeds of insviarice, if any, shall be made available to the
Mortgagor for the Restoring of ilie Pramises, Mortgagor hereby covenants
to Restore the same to be of at leasi.eqral value and of substantially the
same character as prior to such damage cf destruction; all to be effected in
accordance with plans and specifications tn” be first submitted to and
approved by the Mortgagee;

$)] Any portion of insurance proceeds remaining after payment in full of the
Indebtedness shall be paid to Mortgagor,

(g) Interest, at the Mortgagee’s published money market rate shali be payable
by Mortgagee on account of any insurance proceeds at any time held by
Mortgagee, provided Mortgagor delivers written instructions relative to
such investment to Mortgagee and such investment instructions do not
unreasonably interfere with the payment of expenses or costs incurred in the
Restoring of the Premises;

(h)  Nothing contained in this Mortgage shall create any responsibility or
liability upon the Mortgagee to (i) collect any proceeds of any policies of
insurance, ot (ii) Restore any portion of the Premises damaged or destroyed
through any cause.
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7. Condemnation. The Mortgagor will give Mortgagee prompt notice of any
proccedings, instituted or threatened, seeking condemnation or taking by eminent domain or any
like process (hereinafter referred to as a “Taking”), of all or any part of the Premises, including
damages to grade, and:

(a)  Mortgagor hereby assigns, transfers and sets over unto Mortgagee the entire
proceeds of any Award consequent upon any Taking, subject to Section 7(f)
below;

(b)  If, in the reasonable judgment of the Mortgagee, the Premises can be
restored to an architectural and economic unit of the same character and not
less valuable than the Premises prior to such Taking and adequately
securing the outstanding balance of the Indebtedness, then if no Event of
Default, as hereinafter defined, shall have occurred and be then continuing,
the Award shall be applied to reimburse Mortgagor for the cost of Restoring
the porticr of the Premises remaining after such Taking, as provided for in
Section 8 hzieof;

(c) If, in the reasouable judgment of Mortgagee, the Premises cannot be
restored to an arcivicctural and economic unit as provided for in Subsection
(b) above, then at any timg from and after the Taking, upon sixty (60) days'
written notice to Mortgagor, Mortgagee may declare the entire balance of
the Indebtedness to be, anu-at the expiration of such sixty (60) day period
the Indebtedness shall be and become, immediately due and payable;

(d)  Except as provided for in Subsection /o) of this Section 7, Mortgagee shall
apply any Award (including the amouvit not required for Restoration
effected in accordance with Subsection (b} zoave) upon the Indebtedness in
such order or manner as the Mortgagee miay-elect; provided that no
premium or penalty shall be payable in connection 'with any prepayment of
the Indebtedness made out of any Award as aforesaid;

(€)  In the event that any Award shall be made available to‘the Mortgagor for
Restoring the portion of the Premises remaining after a Taxing, Mortgagor
hereby covenants to Restore the remaining portion of the Preniises to be of
at least equal value and of substantially the same character as prior to such
Taking, all to be effected in accordance with plans and specifications to be
first submitted to and approved by the Mortgagee;

(£ Any portion of any Award remaining after payment in full of the
Indebtedness shall be paid to Mortgagor;

(g) Interest at the Mortgagee’s published money market rate shall be payable by
Mortgagee on account of any Award at any time held by Mortgagee,
provided Mortgagor delivers written instructions relative to such investment
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to Mortgagee and such investment instructions do not unreasonably
interfere with the payment of expenses or costs incurred in the Restoring of
the Premises.

8. Disbursement of Insurance Proceeds and Condemnation Awards. In the event
the Morigagor is entitled to reimbursement out of insurance proceeds or any Award held by
Mortgagee, such proceeds shall be disbursed from time to time upon the Mortgagee being
furnished with satisfactory evidence of the estimated cost of completion of the Restoring, with
funds (or assurances reasonably satisfactory to the Mortgagee that such funds are available)
sufficient in addition to the proceeds of insurance or Award, to complete the proposed Restoring,
and witii such architect’s certificates, waivers of lien, contractor’s sworn statements and such
other evidenec of costs and payments as the Mortgagee may reasonably require and approve; and
the Mortgagee in¢y, in any event, require that all plans and specifications for such Restoring be
submitted to and dprroved by the Mortgagee prior to commencement of work; and in each case:

(a)  No paym«iit made prior to the final completion of the Restoring shall exceed ninety
percent (90%) nf-the value of the work performed from time to time;

(b}  Funds other than proceeds of insurance or the Award shall be disbursed prior to
disbursement of such picceeds;

(c)  Atall times the undisbursed bziance of such proceeds remaining in the hands of the
Mortgagee, together with funds-dzposited for the purpose or irrevocably committed
to the satisfaction of the Mortgagce by or on behalf of the Mortgagor for the
purpose, shall be at least sufficient in-the reasonable judgment of the Mortgagee to
pay for the cost of completion of the Restoring, free and clear of all liens or claims
for lien; and

(d)  If the cost of rebuilding, repairing or restoring the to:ldings and improvements can
reasonably exceed the sum of $50,000.00, then Mortzages shall approve plans and
specifications of such work before such work shall be cemmenced. Any surplus
which remains out of said insurance proceeds after payrient of such costs of
building or restoring shall be paid to Mortgagor.

9. Stamp Tax. If, by the laws of the United States of America, or of any state having
jurisdiction over the Mortgagor, any tax is due or becomes due in respect of the issuance of the
Note, the Mortgagor shall pay such tax in the manner required by such law.

10.  Prepayment. At such time as the Mortgagor is not in default under the terms of
the Note, or under the terms of this Mortgage, the Mortgagor shall have the privilege of making
prepayments on the principal of the Note (in addition to the required payments thereunder) in
accordance with the terms and conditions, if any, set forth in the Note, but not otherwise.

11. Fffect of Extensions of Time, Amendments on Junior Liens and Others.
Mortgagor covenants and agrees that:
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(@) If the payment of the Indebtedness, or any part thereof, be extended or varied, or if
any part of the security be released, all persons now or at any time hereafter liable therefor,
or interested in the Premises, shall be held to assent to such extension, variation or release,
and their liability, if any, and the lien and all provisions hereof shall continue in full force
and effect; the right of recourse against all such persons being expressly reserved by the
Mortgagee, notwithstanding any such extension, variation or release;

(b) Any person, firm or corporation taking a junior mortgage or other lien upon the
Premises or any interest therein, shall take the said lien subject to the rights of the
Mortgagee herein to amend, modify and supplement this Mortgage and the Note and to vary
the <ate of interest and the method of computing the same, and to impose additional fees and
other ehzrges, and to extend the maturity of the Indebtedness, in each and every case without
obtaining the consent of the holder of such junior lien and without the lien of this Mortgage
losing its pricity over the rights of any such junior lien;

{c) Nothing i this Section contained shall be construed as waiving any provision of
Section 16 hereof whick. rrovides, among other things, that it shall constitute an Event of
Default if the Premises be seld, conveyed or encumbered,

(d) Extension of the time fsr payment or modification of amortization of the sums
secured by this Mortgage granted v Mortgagee to any successor in interest of Mortgagor
shall not operate to release in any macner the liability of the original Mortgagor and
Mortgagor’s successor in interest. Mortgagee shall not be required to commence
proceedings against such successor or reiise to extend time for payment or otherwise
modify amortization of the sums secured by this)Mortgage by reason of any demand made
by the original Mortgagor and Mortgagor’s succescts in interest.

12.  Effect of Changes in Tax Laws. In the event'of the enactment afier the date
hereof by any legislative authority having jurisdiction of the Preivises of any law deducting from
the value of land for the purposes of taxation, any lien thereon, or iinposing upon the Mortgagee
the payment of the whole or any part of the taxes or assessmems ¢t charges or liens herein
required to be paid by the Mortgagor, or changing in any way the laws relsiing to the taxation of
mortgages or debts secured by mortgages or the Mortgagee’s interest in-tii= Premises, or the
method of collecting taxes, so as to affect this Mortgage or the Indebtedress. or the holder
hereof, then, and in any such event, the Mortgagor, upon demand by the Morigasee, shall pay
such taxes or assessments, or reimburse the Mortgagee therefor; provided that if in the opinion of
counsel for the Mortgagee the payment by Mortgagor of any such taxes or assessments shall be
unlawful, then the Mortgagee may, by notice of to the Mortgagor, declare the entire principal
balance of the Indebtedness and all accrued interest to be due and payable on a date specified in
such notice, not less than ninety (90) days after the date of such notice, and the Indebtedness and
all accrued interest shall then be due and payable without premium or penalty on the date so
specified in such notice.

13.  Mortgagee’s Performance of Mortgagor’s Obligations. In case of an Event of
Default as defined in Section 19 herein, the Mortgagee either before or afer acceleration _of the
Indebtedness or the foreclosure of the lien hereof, and during the period of redemption, if any,
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may, but shall not be required to, make any payment or perform any act herein which is required
of the Mortgagor (whether or not the Mortgagor is personally liable therefor) in any form and
manner deemed expedient to the Mortgagee; and in connection therewith:

(a) The Mortgagee may, but shall not be required to, make full or partial payments of
principal or interest on prior encumbrances, if any, and purchase, discharge, compromise or
settle any tax lien or other prior lien or title or claim thereof, or redeem from any tax sale or
forfeiture affecting the Premises, or contest any tax or assessment;

(b) Mortgagee may, but shall not be required to, complete construction, furnishing and
equipping of the Improvements upon the Premises and rent, operate and manage the
Premisesand such Improvements and pay operating costs and expenses, including
managenieut fees, of every kind and nature in connection therewith, so that the Premises and
Improvemen’s shall be operational and usable for their intended purposes;

(c) All monics paid for any of the purposes herein authorized or authorized by any
other instrument evid=n.ing or securing the Indebtedness, and all expenses paid or incurred
in connection therewith, ircivding attorney’s fees and any other monies advanced by the
Mortgagee to protect the Premises and the lien hereof, or to complete construction,
furnishing and equipping, ¢r <o rent, operate and manage the Premises and such
Improvements, or to pay any suck -operating costs and expenses thereof, or to keep the
Premises and Improvements operationsi and usable for their intended purposes, shall be so
much additional Indebtedness, whether cr.ziot they exceed the amount of the Note, and shall
become immediately due and payable wirliont notice, and with interest thereon at the
Default Rate specified in the Note (herein calied tiie “Default Rate™);

(d) Inaction of the Mortgagee shall never be consiicred a waiver of any right accruing
to 1t on account of any default on the part of the Mortgagor;

(e) The Mortgagee, in making any payment hereby autheiized (i) relating to taxes and
assessments, may do so according to any bill, statement or estimat?z, without inquiry into the
validity of any tax, assessment, sale forfeiture, tax lien or title or claim thereof, (i1) for the
purchase, discharge, compromise or settlement of any other prior lien; risy do so without
inquiry as to the validity or amount of any claim for lien which may beasserted, or (i) in
connection with the completion of construction, fumishing or equipping of the
Improvements or the Premises or the rental, operation or management of the Premises or the
payment of operating costs and expenses thereof, Mortgagee may do so in such amounts and
to such persons as Mortgagee may deem appropriate, and may enter into such contracts
therefor as Mortgagee may deem appropriate or may perform the same itself.

14.  Inspection of Premises. Mortgagor will at all times deliver to Mortgagee
duplicate originals or certified copies of all contracts in excess of $50,000, agreements and
documents relating to the Premises and shall permit access by Mortgagee to its books a}nd
records of the operations of the Premises, insurance policies and other papers for examina‘glon
and making copies and extracts thereof. Mortgagee, its agents and designees shall have the right
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to inspect the Premises at all reasonable times and upon reasonable advance notice and access
thereto shall be permitted for that purpose.

15.  Financial Statements. 48 East Oak LLC (“48 Oak™) and Marilyn J. Miglin, as
guarantor (the “Guarantor”’) under the Guaranty will furnish to the Mortgagee at the address of
Mortgagee as stated herein or otherwise provided, such financial and operating statements of said
parties as reasonably required by the Mortgagee including but not limited to annual financial and
operating statements and certified rent roll not later than one hundred twenty (120) days after the
fiscal year end of the 48 Oak and, in the case of the Guarantor, financial statements and federal
income tax. returns not later than October 30™ of each year.

16. Restrictions on Transfer. Subject to the provisions of Section 17 hereof, it shall
be an immediate Event of Default hereunder if, without the prior written consent of the
Mortgagee, a Trohibited Transfer (as hereinafter defined) shall occur. The Mortgagee may
condition its consen: to a Prohibited Transfer upon such increase in rate of interest payable upon
the Indebtedness, chauge in monthly payments thereon, change in maturity thereof and/or the
payment of a fee, all-as Mortgagee may in its sole discretion require. As used herein, a
“Prohibited Transfer” shail orccur if the Mortgagor shall create, effect, or consent to or shall
suffer or permit any conveyancs, sale, assignment, transfer, lien {other than mechanics' liens),
pledge, mortgage, security intesest or other encumbrance or alienation of the Premises or any
part thereof, or interest therein, or-any member interest in 48 Qak or assignment of beneficial
interest in the Trust, whether any sucl:-conveyance, sale, assignment, transfer, lien, pledge,
mortgage, security interest, encumbrance or aiienation is effected directly, indirectly, voluntarily
or involuntarily, by operation of law or otherwice, excepting only sales or other dispositions of
Collateral as defined in Section 18 (hereinafte: zeferred to as “Obsolete Collateral”) no longer
useful in connection with the operation of the Preniuses; provided that prior to the sale or other
disposition thereof, such Obsolete Collateral shall have heen replaced by Collateral, subject to
the first and prior lien hereof, of at least equal value and utiliiy:

The provisions of this Section 16 shall be operative wit1 respect to, and shall be binding
upon, any persons who, in accordance with the terms hereof or otherwise, shall acquire any part
of or interest in or encumbrance upon the Premises, or such beneficial (nterest in, shares of stock
of or partnership or joint venture interest in the Mortgagor or any beneficiaty of Mortgagor or
any other Trustee Mortgagor; and provided further that no consent by Moitpagee to, or any
waiver of, any event or condition which would otherwise constitute an Evert of Default under
this Section 16, shall constitute a consent to or a waiver of any other or subsequent such event or
condition or a waiver of any right, remedy or power of Mortgagee consequent thereon.

17.  Permitted Transfers. The provisions of Section 16 hereof shall not apply to any
of the following:

(a) Liens securing the Indebtedness;
(b)  The lien of current real estate taxes and assessments not in default;

{c) The transfer of membership interest in 48 Oak by the Guarantor for estate or tax
planning purposes,
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Security Agreement - Uniform Commercial Code. This Mortgage constitutes a

Security Agreement under the Uniform Commercial Code of the State of Illinois (hereinafter
referred to as the “Code”) with respect to any part of the Premises which may or might now or
hereafter be or be deemed to be personal property, fixtures or property other than real estate (all
hereinafter referred to as “Collateral”); all of the terms, provisions, conditions and agreements
contained in this Mortgage pertain and apply to the Collateral as fully and to the same extent as
to any other property comprising the Premises; and the following provisions of this Section 18
shall not limit the generality or applicability of any other provision of this Mortgage, but shall be
in addition thereto:

(a)

(b}

(©)

(d)

(€)

®

Wolfe/Banking/Fifth Third-Miglin/Mortgage/Final 17

The Mortgagor (being the Debtor as that term is used in the Code) is and will be the
inic) and lawful owner of the Collateral, subject to no liens, charges or
encumbrances other than the lien hereof;

The Collzteral is to be used by the Mortgagor solely for business purposes, being
installed upcn tho Premises for Mortgagor’s own use or as the equipment and
furnishings funushsd by Mortgagor, as landlord, to tenants of the Premises;

The Collateral will be-wcpt at the Real Estate and will not be removed therefrom
without the consent of thi¢ Mortgagee (being the Secured Party as that term is used
in the Code) by Mortgagor or-any other person; and the Collateral may be affixed
to the Real Estate but will not o2 2ffixed to any other real estate;

The only persons having any interest i ¥he Premises are the Mortgagor, Mortgagee
and persons occupying the Premises as t¢nsants only,

No Financing Statement covering any of the Coliateral or any proceeds thereof is
on file in any public office except pursuant here'o; 2nd Mortgagor will at its own
cost and expense, upon demand, furnish to the Mortgigee such further information
and will execute and deliver to the Mortgagee such finalwing statement and other
documents in form satisfactory to the Mortgagee, and wil'"Go all such acts and
things as the Mortgagee may at any time or from time to time rézsonably request or
as may be necessary or appropriate to establish and maintain a‘perfected security
interest in the Collateral as security for the Indebtedness, subject to roadverse liens
or encumbrances; and the Mortgagor will pay the cost of filing the sarse or filing or
recording such Financing Statements or other documents, and this instrument, in all
public offices whenever filing or recording is deemed by the Mortgagee to be
necessary or desirable;

Upon the occurrence of any Event of Default hereunder (regardless of whether the
Code has been enacted in the jurisdiction where rights or remedies are asserted) and
at any time thereafter (such Event of Default not having previously been cured), the
Mortgagee at its option may declare the Indebtedness immediately due and payable,
all as more fully set forth in Section 19 hereof, and thereupon Mortgagee shall have
the remedies of a secured party under the Code, including without limitation the
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right to take immediate and exclusive possession of the Collateral, or any part
thereof, and for that purpose may, so far as the Mortgagor can give authority
therefor, with or without judicial process, enter (if this can be done without breach
of the peace) upon any place which the Collateral or any part thereof may be
situated and remove the same therefrom (provided that if the Collateral is affixed to
real estate, such removal shall be subject to the conditions stated in the Code);

(g)  The Mortgagee shall be entitled to hold, maintain, preserve and prepare the
Collateral for sale, until disposed of, or may propose to retain the Collateral subject
to the Mortgagor’s right of redemption, if any, in satisfaction of the Mortgagor’s
obligations as provided in the Code; provided that (i) the Mortgagee without
removal may render the Collateral unusable and dispose of the Collateral on the
rremises (if this may be done without a breach of the peace), and (ii) the
Morigigee may require the Mortgagor to assemble the Collateral and make it
availavle to the Mortgagee for its possession at a place to be designated by
Mortgagez which is reasonably convenient to both parties;

(h)  The Mortgagee will-give Mortgagor at least five (5) days' notice of the time and
place of any public._sale thereof or of the time after which any private sale or any
other intended dispccifion thereof is made and the requirements of reasonable
notice shall be met if suchnotice is mailed, by certified mail or equivalent, postage
prepaid, to the address of the Mortgagor determined as provided in Section 47
hereof, at least five (5) days befors the time of the sale or disposition;

(1) The Mortgagee may buy at any public sale, and if the Collateral is a type
customarily sold in a recognized mark=t or is of a type which is the subject of
widely distributed standard price quotations Mortgagee may buy at any private
sale, and any such sale may be held as part Of and in conjunction with any
foreclosure sale of the Real Estate comprised witiiin. the Premises, the Collateral
and Real Estate to be sold as one lot if Mortgagee so eizcts;

)] The net proceeds realized upon any such disposition, afier)deduction for the
expenses of retaking, holding, preparing for sale, selling or the like, and the
reasonable attorneys' fees and legal expenses incurred by Morigagee, shall be
applied in satisfaction of the Indebtedness; and the Mortgagee wiil- 25count to the
Mortgagor for any surplus realized on such disposition, and promptly pay such
surplus to the Mortgagor;

(k)  The remedies of the Mortgagee hereunder are cumulative and the exercise of any
one or more of the remedies provided for herein or under the Code shall not be
construed as a waiver of any of the other remedies of the Mortgagee, including
having the Collateral deemed part of the realty upon any foreclosure thereof, so
long as any part of the Indebtedness remains unsatisfied,

Q] To the extent permitted by law, Mortgagor and Mortgagee agree that with respect
to all items of Personal Property which are or will become fixtures on the Real
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Estate, this Mortgage, upon recording or registration in the real estate records of the
proper office, shall constitute a “fixture filing” within the meaning of the Uniform
Commercial Code. Mortgagor is the record owner of the Real Estate.

The terms and provisions contained in this Section 18 shall, unless the context
otherwise requires, have the meanings and be construed as provided in the Code.

Events of Default. If one or more of the following events (hereinafter referred to

as “Events of Default”) shall occur:

(a)

(b)

(©)
(d)

(©)

()

(8)

Any default shall occur in the due and punctual payment of principal or interest on
ihe Note or any other indebtedness of the Mortgagor owed to Mortgagee when and
37 the same becomes due and such default shall not be cured within five (5)
bus’ti=ss days following written notice thereof from Mortgagee to Mortgagor;

Any failnie of Mortgagor, for a period of thirty (30) days after written notice from
Mortgagee t¢ Mewtgagor to observe or perform any of the covenants of Mortgagor
under the terms of ihis Mortgage or other of the L.oan Documents except payment
of the Note, provided however, in the event Mortgagor has commenced efforts to
cure said default witisio-said thirty (30) days and is diligently pursuing the same,
such thirty (30) day cure p<riod shall be extended for a period of time not to exceed
an additional ninety (90) days;

The occurrence of a Prohibited Trapster;

The existence of any collusion, fraud; cishonesty or bad faith by or with the
acquiescence of Mortgagor or the Guarantor wikich in any way relates to or affects
this Loan or the Project;

If at any time any material representation, statement, »port or certificate made now
or hereafter by Mortgagor or the Guarantor is not trie and correct, and such
representation, statement, report or certificate is not corresied within thirty (30)
days after written notice thereof;

If all or a substantial part of the assets of Mortgagor or the Guarantor-are attached,
seized, subjected to a writ or distress warrant, or is levied upon, uniess such
attachment, seizure, writ, warrant or levy is vacated within thirty (30) days;

If Mortgagor or the Guarantor are enjoined, restrained or in any way prevented by
court order from performing any of its obligations hereunder or under the other
Loan Documents or conducting all or a substantial part of its business affairs; or if
a proceeding seeking such relief is not dismissed within forty-five (45) days of
being filed or commenced; or if proceedings are commenced by any pu_bhc or
quasi-public body to acquire a material portion of the Premises or any‘lnterest
therein by power or condemnation or eminent domain and such proceedings are
not dismissed within forty-five (45) days of the commencement date;
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(h) If a notice of lien, levy or assessment is filed of record with respect to all or any
part of the property of Mortgagor or the Guarantor by the United States, or any
other governmental authority, unless contestable and actually and diligently
contested in accordance herewith,

(i)  Failure by Mortgagor to maintain all of its depository accounts with Mortgagee; or

()  If there occurs a material adverse change in the financial condition of Mortgagor or
the Guarantor;

(k) © Y£Mortgagor or the Guarantor:

(1) Shall file a voluntary petition in bankruptcy or for arrangement,
reorganization or other relief under any chapter of the Federal
Bankruptcy Code or any similar law, state or federal, now or
hersafter in effect;

(i)  Shall iilz 2n answer or other pleading in any proceedings admitting
insolvency; “ankruptcy, or inability to pay its or their debts as they
mature;

(i)  Within forty-five (45)days after the filing against any of said parties
of any involuntary proczedings under the Federal Bankruptcy Act or
similar law, state or iederal, now or hereafter in effect, such
proceedings shall not have oeen vacated;

(iv)  Any order appointing a receiver, ttusiee or liquidator for any of said
parties or for all or a major part of thair property or the Premises
shall not be vacated within forty-five (45) days following entry
thereof;

(v)  Shall be adjudicated a bankrupt;

(vi)  Shall make an assignment for the benefit of creditors or shall admit
in writing any of said parties' inability to pay their debts generally as
they become due or shall consent to the appointment of a receiver or
trustee or liquidator of all or the major part of its property, or the
Premises;

(vii)  If Mortgagor shall be dissolved, terminated or merged; or

(viii) The death or legal incompetency of the Guarantor;
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then the Mortgagee is hereby authorized and empowered, at its option, and without affecting the
lien hereby created or the priority of said lien or any right of the Mortgagee hereunder, to
declare, after giving five (5) days written notice (or such other period of time where a longer or
shorter period is specified herein or in the Note for a particular default) to Mortgagor, all
Indebtedness to be immediately due and payable, whether or not such defauit is thereafter
remedied by the Mortgagor, and the Mortgagee may immediately proceed to foreclose this
Mortgage and/or exercise any right, power or remedy provided by this Mortgage, the Note, the
Assignment or by law or in equity conferred.

20. .. Foreclosure. When the Indebtedness, or any part thereof, shall become due,
whether /by acceleration or otherwise, the Mortgagee shall have the right to foreclose the lien
hereof for sucli Indebtedness or part thereof and in connection therewith:

(a)  In ariy.suit or proceeding to foreclose the lien hereof, there shall be allowed
and incluaed as additional indebtedness in the decree for sale, all reasonable
expendituics and expenses which may be paid or incurred by or on behalf of
the Mortgagee ‘o attorneys' fees, appraisers' fees, outlays for documentary
and expert evidenrc, stenographers' charges, publication costs, and costs
(which may be estimated as to items to be expended after entry of the
decree) of procuring” all such abstracts of title, title searches and
examinations, title insuranze policies, and similar data and assurances with
respect to title, as the Morigagee may deem reasonably necessary either to
prosecute such suit or to evidense to bidder at sales which may be had
pursuant to such decree the true copditions of the title to or the value of the
Premises; and

(b)  All reasonable expenditures and expenses oI the nature in this Section
mentioned, and such expenses and fees as may he incurred in the protection
of the Premises and the maintenance of the lien ¢t this Mortgage, including
the fees of any attorney employed by the Mortgages-in any litigation or
proceedings affecting this Mortgage, the Note or the Piemises, including
probate and bankruptcy proceedings, or in preparetion for the
commencement or defense of any proceeding or threatened suit or
proceeding, shall be immediately due and payable by the Mortzagor, with
interest thereon at the Default Rate.

(c)  In the event of a deficiency upon a sale of the Premises pledged hereunder
by Mortgagor, then Mortgagor shall forthwith pay such deficiency
including all expenses and fees which may be incurred by the holder of the
Note secured by this Mortgage in enforcing any of the terms and provisions
of this Mortgage.

21.  Proceeds of Foreclosure Sale. The proceeds of any foreclosure sale of the
Premises shall be distributed and applied in the following order of priority: First, on account of
all costs and expenses incident to the foreclosure proceedings, including all such items as are
mentioned in Section 20 hereof, Second, all other items which, under the terms hereof, constitute
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Indebtedness additional to that evidenced by the Note, with interest on such items as herein
provided; Third, to interest remaining unpaid upon the Note; Fourth, to the principal remaining
unpaid upon the Note; and lastly, any overplus to the Mortgagor, and its successors or assigns, as
their rights may appear.

22.  Receiver. Mortgagor consents and agrees that:

(a) Upon, or at any time after, the filing of a complaint to foreclose this
Mortgage, the court in which such complaint is filed may appoint a receiver
of the Premises;

(b) Such appointment may be made either before or after sale, without notice,
witnout regard to solvency or insolvency of the Mortgagor at the time of
applicaiion for such receiver, and without regard to the then value of the
Premisecs or whether the same shall be then occupied as a homestead or not,
and the Maitgagee hereunder, or any holder of the Note may be appointed
as such receiver,

(c) Such receiver shali have the power to collect the rents, issues and profits of
the Premises during tis nendency of such foreclosure suit and, in case of a
sale and a deficiency, duiira the full statutory period of redemption, if any,
whether there be a redempiior or not, as well as during any further times
when the Mortgagor, except for the intervention of such receiver, would be
entitled to collection of such rents; *ssues and profits, and all other powers
which may be necessary or are usuzl ip such cases for the protection,
possession, control, management and operation of the Premises during the
whole of said period;

(d)  The court may, from time to time, authorize the receiver to apply the net
income from the Premises in his hands in payment it v/nole or in part of:

(i) The Indebtedness or the indebtedness secured-uy a decree
foreclosing this Mortgage, or any tax, special assessmemv.oi other lien
which may be or become superior to the lien hereof or suih decree,
provided such application is made prior to the foreclosure sale; or

(ii) The deficiency in case of a sale and deficiency.

23.  Insurance Upon Foreclosure. In case of an insured loss after foreclosure
proceedings have been instituted, the proceeds of any insurance policy or policies, if not applied
in Restoring the Improvements, as aforesaid, shall be used to pay the amount due in accordance
with any decree of foreclosure that may be entered m any such proceedings, and the balance, if
any, shall be paid as the court may direct; and:

(a) In the case of foreclosure of this Mortgage, the court, in its decree, may provide
that the Mortgagee’s clause attached to each of the casualty insurance policies may
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be canceled and that the decree creditor may cause a new loss clause to be attached
to each of said casualty insurance policies making the loss thereunder payable to
said decree creditors; and any such foreclosure decree may further provide that in
case of one or more redemptions under said decree, pursuant to the statutes in each
such case made and provided, then in every such case, each and every successive
redemptor may cause the preceding loss clause attached to each casualty insurance
policy to be canceled and a new loss clause to be attached thereto, making the loss
thereunder payable to such redemptor; and

In the event of foreclosure sale, the Mortgagee is hereby authorized, without
the consent of the Mortgagor, to assign any and all insurance policies to the
erchaser at the sale, or to take such other steps as the Mortgagee may deem
advizable to cause the interest of such purchaser to be protected by any of
the saic insurance policies.

Compliar.ce With Illinois Mortgage Foreclosure Law.

In the event that 2my provision in this Mortgage shall be inconsistent with any
provision of the Iliinois Mortgage Foreclosure Law (Chapter 735 ILCS 5/15 1101
et seq.) (hereinafier 1eferrad to as the “Act”) the provisions of the Act shall take
precedence over the provisions of this Mortgage, but shall not invalidate or render
unenforceable any other provision of this Mortgage that can be construed n a
manner consistent with the Act:

If any provision of this Mortgage shali irant to Mortgagee any rights or remedies
upon an Event of Default by Mortgager which are more limited than the rights
would otherwise be vested in Mortgagee urdcr the Act in the absence of said
provision, Mortgagee shall be vested with the riglits granted in the Act to the full
extent permitted by law.

Without limiting the generality of the foregoing, alt\expenses incurred by
Mortgagee to the extent reimbursable under Sections 5/15-1510 and 5/15-1512 of
the Act, whether incurred before or after any decree or juagnieat. of foreclosure,
and whether enumerated in any paragraph of this Mortgage, shzij-oe added to the
indebtedness secured by this Mortgage or by the judgement of foreclosure.

Waiver of Statutory Rights. The Mortgagor acknowledges that the transaction of

which this Mortgage is a part is a transaction which does not include either agricultural real
estate (as defined in Section 5/15-1201 of the Act) or residential real estate (as defined in Section
5/15-1219 of the Act), and to the full extent permitted by law, hereby voluntarily and knowingly
waives its rights to reinstatement and redemption as atlowed under Section 5/15-1601(b) of the
Act, and to the full extent permitted by law, the benefits of all present and future valuation,
appraisement, homestead exemption, stay, redemption and moratorium laws under any state or

federal law.
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26.  Forbearance. Any forbearance by Mortgagee in exercising any right or remedy
hereunder or otherwise afforded by applicable law, shall not be a waiver of or preclude the
exercise of any such right or remedy. The procurement of insurance or the payment of taxes or
other liens or charges by Mortgagee shall not be a waiver of Mortgagee’s right to accelerate the
indebtedness secured by this Mortgage.

27.  Waiver. The Mortgagor hereby covenants and agrees that it will not at any time
insist upon or plead, or in any manner whatever claim or take any advantage of, any stay,
exemption or extension law or any so-called “Moratorium Law” now or at any time hereafter in
force, nor claim, take or insist upon the benefit or advantage of or from any law now or hereafter
in force pioviding for the valuation or appraisement of the Premises, or any part thereof, prior to
any sale or'szles thereof to be made pursuant to any provision herein contained, or to decree,
judgment or uider of any court of competent jurisdiction; or, after such sale or sales, claim or
exercise any rights under any statute now or hereafter in force or redeem the property so sold, or
any part thereof, or relating to the marshalling thereof, upon foreclosure sale or other
enforcement hereof’ an-without limiting the foregoing:

(a)  The Mortgagor hereby expressly waives any and all rights of redemption from sale
under any order or decree of foreclosure of this Mortgage, on its own behalf and on
behalf of each and every person, excepting only decree or judgment creditors of the
Mortgagor acquiring any riterest or title to the Premises or beneficial interest in
Mortgagor subsequent to the daic hereof, it being the intent hereof that any and all
such rights of redemption of thie Martgagor and of all other persons are and shall be
deemed to be hereby waived to-ite full extent permitted by the provisions of
Chapter 735, Section 5/15-1601 of tae Act or other applicable law or replacement
statutes;

(b)  The Mortgagor will not invoke or utilize any zuch-iaw or laws or otherwise hinder,
delay or impede the execution of any right, powes or remedy herein or otherwise
granted or delegated to the Mortgagee but will sufier and permit the execution of
every such right, power and remedy as though no such law: or laws had been made
or enacted; and

(c) If the Mortgagor is a trustee, Mortgagor represents that the provisions of this
Section (including the waiver of redemption rights) were made at-the express
direction of Mortgagor’s beneficiaries and the persons having ihe power of
direction over Mortgagor, and are made on behalf of the Trust Estate of Mortgagor
and all beneficiaries of Mortgagor, as well as all other persons mentioned above.

29.  Priorities With Respect To Leases. If the Mortgagee shall execute and record (or
register) in the public office wherein this Mortgage was recorded (or registered) a unilateral
declaration that this Mortgage shall be subject and subordinate, in whole or in part, to any Lease,
then upon such recordation (or registration), this Mortgage shall become subject and subordinate
to such Lease to the extent set forth in such instrument; provided that such subordination shall
not extend to or affect the priority of entitlement to insurance proceeds or any Award unless such

instrument shall specifically so provide.
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30. Mortgagee In Possession. Nothing herein contained shall be construed as
constituting the Mortgagee a mortgagee in possession in the absence of the actual taking of
possession of the Premises by the Mortgagee.

31.  Business Loan. It is understood and agreed that the loan evidenced by the Note
and secured hereby is a business loan within the purview of the Illinois Interest Act (Chapter 815
ILCS, Section 205/4) (or any substitute, amended, or replacement statutes) transacted solely for
the purpose of carrying on or acquiring the business of the Mortgagor of, or if the Mortgagor is a
trustee, for the purpose of carrying on or acquiring the business of the beneficiaries of the
Mortgagor-as contemplated by said Section.

32.  Contests. Notwithstanding anything to the contrary herein contained, Mortgagor
shall have the rignt 'to contest by appropriate legal proceedings diligently prosecuted any taxes
imposed or assessed upon the Premises or which may be or become a lien thereon and any
mechanic’s, materialmii’s or other liens or claims for lien upon the Premises (all herein called
“Contested Liens”), and n¢ Coutested Lien shall constitute an Event of Default hereunder, if, but
only if:

(a) Mortgagor shall forthwiiii give notice of any Contested Lien to Mortgagee at the
time the same shall be asseited;

(b)  Mortgagor shall deposit with Mertgagee the full amount (herein called the “Lien
Amount”) of such Contested Lieti or which may be secured thereby, together with
such amount as Mortgagee as the cas< may be, may reasonably estimate as interest
or penalties which might arise during the veriod of contest; provided that in lieu of
such payment Mortgagor may furnish to Moeiigagee a bond or title indemnity in
such amount and form, and issued by a bond er fitle insuring company, as may be
satisfactory to Mortgagee;

(c)  Mortgagor shall diligently prosecute the contest of ‘any Contested Lien by
appropriate legal proceedings having the effect of stayinug the foreclosure or
forfeiture of the Premises, and shall permit Mortgagee to b¢ z¢nresented in any
such contest and shall pay all expenses incurred by Mortgagée in so doing,
including fees and expenses of Mortgagee’s counsel (all of which-skall constitute
so much additional Indebtedness bearing interest at the Default Rate until paid, and
payable upon demand);

(d)  Mortgagor shall pay such Contested Lien and all Lien Amounts together with
interest and penalties thereon (i) if and to the extent that any such Contested Lien
shall be determined adverse to Mortgagor, or (ii) forthwith upon demand by
Mortgagee if, in the opinion of Mortgagee, and notwithstanding any such contest,
the Premises shall be in jeopardy or in danger of being forfeited or foreclosed;
provided that if Mortgagor shall fail so to do, Mortgagee may, but shall not be
required to, pay all such Contested Liens and Lien Amounts and interest and
penalties thereon and such other sums as may be necessary in the judgment of the
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Mortgagee to obtain the release and discharge of such liens; and any amount
expended by Mortgagee in so doing shall be so much additional Indebtedness
bearing interest at the Default Rate until paid, and payable upon demand; and
provided further that Mortgagee may in such case use and apply for the purpose
monies deposited as provided in Subsection 32(b) above and may demand payment
upon any bond or title indemnity furnished as aforesaid.

Indemnification. Mortgagor does hereby covenant and agree that, except in cases
of the gross negligence or the intentional acts of the Mortgagee:

Mortgagee shall have no responsibility for the control, care, management or repair
~f the Premises and shall not be responsible or liable for any negligence in the
nisliagement, operation, upkeep, repair or control of the premises resulting in loss,
injury cr death to any tenant, licensee, immediate stranger or other person,

No liability-shall be asserted or enforced against Mortgagee in the exercise of the
rights and povers hereby granted to the Mortgagee, and Mortgagor hereby
expressly waives apd releases any such liability,

Mortgagor shall and dozs hereby indemnify and hold Mortgagee harmless from any
liability, loss or damage-whnich Mortgagee may or might incur by reason of (i)
exercise by Mortgagee of ‘anv-right hereunder, and (ii) any and all claims and
demand whatsoever which mav be asserted against Mortgagee by reason of any
alleged obligation or undertaking co-Mortgagee’s part to perform or discharge any
of the terms, covenants or agreemers contained herein or in any instrument
evidencing, securing or relating to the Indebtedness or in any contracts, agreements
or other instruments relating to or affectiiig the Premises; and all such liability, loss
or damage incurred by the Mortgagee togather” with the costs and expenses,
including reasonable attorneys' fees incurred (v Mortgagee in the defense
(including preparation for defense) of any claimsor demands therefor (whether
successful or not) shall be so much additional Indebtecuess, and the Mortgagor
shall reimburse the Mortgagee therefor on demand, togettier with interest thereon at
the Default Rate from the date of demand to the date of paymeant.

In the event of foreclosure of the lien hereof, the foregoing provisions of this
Section 33 shall expire upon the first to occur of (1) the Mortgagec.-or any party
claiming by or through Mortgagee taking possession of the Premises; or (ii) the
Mortgagee or any party claiming by or through Mortgagee acquiring title to the
Premises, provided however said expiration shall only apply as to occurrences
arising after the event giving rise to the expiration of the provisions of this
Section 33.

Mortgagor Not A Joint Venturer Or Partner. Mortgagor and Mortgagee

acknowledge and agree that in no event shall Mortgagee be deemed to bq a partner or jgint
venturer with Mortgagor or any beneficiary of Mortgagor; and without limiting tt%e foregmpg,
Mortgagee shall not be deemed to be such a partner or joint venturer on account of its becoming
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a mortgagee in possession or exercising any rights pursuant to this Mortgage or pursuant to any
other instrument or document evidencing or securing any of the Indebtedness, or otherwise.

35.  Subrogation. To the extent that Mortgagee, on or after the date hereof, pays any
sum due under or secured by any Senior Lien as hereinafter defined, or Mortgagor or any other
person pays any such sum with the proceeds of the Indebtedness:

(a)  Mortgagee shall have and be entitled to a lien on the Premises equal in priority to
the Senior Lien discharged, and Mortgagee shall be subrogated to, and receive and
enjoy all rights and liens possessed, held or enjoyed by, the holder of such Senior
Lien, which shall remain in existence and benefit Mortgagee in securing the
indebtedness; and

(b)  MNotehstanding the release of record of Senior Liens (as hereinafter defined)
Mortgagen shall be subrogated to the rights and liens of all mortgages, trust deeds,
superior tirles, vendors' liens, mechanics liens, or liens, charges, encumbrances,
rights and equities on the Premises having priority to the lien of the Mortgage
(hereinafter reteired to as “Senior Liens™), to the extent that any obligation secured
thereby is directly or indirectly paid or discharged with proceeds of disbursements
or advances of the Indebtedness, whether made pursuant to the provisions hereof or
of the Note or any decunient or instrument executed in connection with the
Indebtedness.

36.  Mortgagor’s Statement. Mortgagor, within seven (7) business days upon request
in person or within twelve (12) business days vpsn request by mail, shall furnish a written
statement duly acknowledged of all amounts due or =ny indebtedness secured hereby, whether
for principal or interest on the Note or otherwise, and stating whether any offsets or defenses
exist against the Indebtedness and covering such other ‘maiers with respect to any of the
Indebtedness as Mortgagee may reasonably require.

37. Maximum Interest Rate.

(a)  Any agreements between Mortgagor and Mortgagee are expresshy limited so that,
in no event whatsoever, whether by reason of disbursement of the proceeds of the
loans secured hereby or otherwise, shall the amount paid or agrecd to be paid to
Mortgagee for the use, detention or forbearance of the loan proceeds to be
disbursed exceed the highest lawful contract rate permissible under any law which
a court of competent jurisdiction may deem applicable thereto.

(b)  If fulfillment of the Note, any provision herein, in the Loan Documents or in any
other instrument pledged as security for the Note, at the time performance of such
provision becomes due, involves exceeding such highest lawful contract rate, then
ipso facto, the obligation to fulfill the same shall be reduced to such highest lawful
contract rate. If by any circumstance Mortgagee shall ever receive as interest an
amount which would exceed such highest lawful contract rate, the amount which
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may be deemed excessive interest shall be applied in the manner set forth in the
Note.

38.  Future Advances. This Mortgage shall secure all future advances and loans, as
well as all costs and expenses of performing and enforcing the Mortgagor’s obligations under
this Mortgage and the Loan Documents. All advances under the Note or under or pursuant to this
Mortgage or the Loan Documents are obligatory advances and shall, to the fullest extent
permitted by law, have priority over mechanics' liens and any and all other liens, charges and
claims, if any, arising after this Mortgage is recorded.

39/ No Merger. It being the desire and intention of the parties hereto that this
Mortgage -ard the lien hereof do not merge in fee simple title to the Premises, it is hereby
understood aid agreed that should the Mortgagee acquire any additional or other interests in or
to the Premises ¢r ihe ownership thereof, then, unless a contrary intent is manifested by the
Mortgagee as evideuced by an express statement to that effect in an appropriate document duly
recorded, this Mortgage and the lien hereof shall not merge in the fee simple title, toward the end
that this Mortgage may be toreclosed as if owned by a stranger to the fee simple title.

40.  Title In Mortgagor’s Successors. In the event that the ownership of the Premises
or any part thereof becomes vested in a person or persons other than the Mortgagor (a) the
Mortgagee may, without notice to tixe Mortgagor, deal with such successor or successors in
interest of the Mortgagor with reference to this Mortgage and the Indebtedness in the same
manner as with the Mortgagor; and (b) the Mortgagor will give immediate written notice to the
Mortgagee of any conveyance, transfer or chaings of ownership of the Premises; but nothing in
this Section 40 contained shall vary or negate the provision of Section 17 hereof.

41.  Rights Cumulative. Each right, power and-remedy herein conferred upon the
Mortgagee is cumulative and in addition to every other right, power or remedy, express or
implied, given now or hereafter existing, at law or in equity, ard ¢ach and every right, power and
remedy herein set forth or otherwise so existing may be exercised from time to time as often and
in such order as may be deemed expedient by the Mortgagee, and the €xercise or the beginning
of the exercise of one right, power or remedy shall not be a waiver of the zight to exercise at the
same time or thereafter any other right, power or remedy; and no delay-o: omission of the
Mortgagee in the exercise of any right, power or remedy accruing hereunder of 2asing otherwise
shall impair any such right, power or remedy, or be construed to be a waiver ¢f any default or
acquiescence therein.

42.  Successors and Assigns. This Mortgage and each and every covenant, agreement
and other provision hereof shall be binding upon the Mortgagor and its successors and assigns
(including, without limitation, each and every from time to time record owner of the Premises or
any other person having an interest therein) and shall inure to the benefit of the Mortgagee and
its successors and assigns and (a) wherever herein the Mortgagee is referred to, such reference
shail be deemed to include the holder of from time to time of the Note, whether so expressed or
not; and (b) each such from time to time holder of the note shall have and enjoy ail of the rights,
privileges, powers, options, benefits and security afforded hereby and hercunder, and may
enforce every and all of the terms and provisions hereof, as fully and to the same extent and with
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the same effect as if such from time to time holder was herein by name specifically granted such

rights, privileges, powers, options, benefits and security and was herein by name designated the
Mortgagee.

43.  Provisions Severable. The enforceability of any provision or provisions hereof
shall not render any other provision or provisions herein contained unenforceable or invalid.

44.  Waiver of Defense. No action for the enforcement of the lien or any provision
hereof shall be subject to any defense which would not be good and available to the party
interposins the same in an action at law upon the Note.

45. < Captions And Pronouns. The captions and headings of the various sections of
this Mortgage aie for convenience only, and are not to be construed as confining or limiting in
any way the scop’ or intent or the provisions hereof. Whenever the context requires or permits,
the singular number spall include the plural, the plural shall include the singular and the
masculine, feminine andneuter genders shall be freely interchangeable.

46.  Intentionally Deletcd.

47.  Addresses And Notiecs Any notice which any party hereto may desire or may be
required to give to any other party shail‘>¢ in writing, and the personal delivery thereof, , or the
passage of five (5) days after the mailing fiieieof by registered or certified mail, return receipt
requested, or by delivery by a nationally recegnized overnight express delivery service, the date
of such delivery or in the case of a facsimile,transmission, upon receipt to the addresses initially
specified in the introductory paragraph hereof, or't¢ such other place or places as any party
hereto may by notice in writing designate, shall ccasdtute service of notice hereunder, with
copies to:

IF TO MORTGAGEE: IF TO MORTGAGOR:
Berger, Newmark & Fenchel, P.C. Cohon, Raizes & Regal

222 N. LaSalle St., Suite 1900 208 S. LaSalle Street, Suite 18&0
Chicago, Illinois 60601 Chicago, Illinois 60604

Attn: Michael R. Wolfe Attn: Andrea S. Bryer

48. Mortgagor Will Not Discriminate. Mortgagor covenants and agrees at all times to
be in full compliance with provisions of law prohibiting discrimination on the basis of race,
color, creed or national origin including, but not limited to, the requirements of Title VII of the
1968 Civil Rights Act, or any substitute, amended or replacement Acts.

49. Interest At The Default Rate. Without limiting the generality of any provision
herein or in the Note contained, from and after the occurrence of any Event of Default hereunder,
all of the Indebtedness shall bear interest at the Default Rate.
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50. Time. Time is of the essence hereof and of the Note, Assignment, Guaranty and ail
other instruments delivered in connection with the Indebtedness.

51. Governing Law. This Mortgage shall be governed by the laws of the State of Illinois.
In the event one or more of the provisions contained in this Mortgage shall be prohibited or
invalid under applicable law, such provision shall be ineffective only to the extent of such
prohibition or invalidity, without invalidating the remainder of such provision or the remaining
provisions of this Mortgage.

52. Hazardous Waste. The Mortgagor represents and warrants to the Mortgagee that (a)
the Moxigagor has not used Hazardous Materials (as defined below), on, from or affecting the
Premises i1 77 manner which violates federal, state or local laws, ordinances, rules, regulations
or policies governing the use, storage, treatment, transportation, manufacture, refinement,
handling, produciion or disposal of Hazardous Materials and, to the best of the Mortgagor’s
knowledge, no prioi owner of the Premises or any existing or prior tenant, or occupant has used
Hazardous Materials.cs; from or affecting the Premises in any manner which violates federal,
state or local law, ordinanes, rules, regulations or policies governing the use, storage, treatment,
transportation, manufacture, refinement, handling, production or disposal of Hazardous
Materials; (b) the Mortgagor haz never received any notice of any violations (and is not aware of
any existing violations of federal, st2te or local laws, ordinances, rules, regulations or policies
governing the use, storage, treatnicri,. transportation, manufacture, refinement, handling,
production or disposal of Hazardous Maierisis at the Premises and, to the best of the Mortgagor’s
knowledge, there have been no actions commenced or threatened by any party for
noncompliance which affects the Premises; (c) Wortgagor shall keep or cause the Premises to be
kept free of Hazardous Materials except to the extént that such Hazardous Materials are stored
and/or used in compliance with all applicable federa!; scate and local laws and regulations; and,
without limiting the foregoing, Mortgagor shall not cause o permit the Premises to be used to
generate, manufacture, refine, transport, treat, store, handle, dispose of, transfer, produce, or
process Hazardous Materials, except in compliance with all applicable federal, state and local
laws and regulations, nor shall Mortgagor cause or permit, as 2 result of any intentional or
unintentional act or omission on the part of Mortgagor or any tenant; subtenant or occupant, a
release, spill, leak or emission of Hazardous Materials onto the Premisez or onto any other
contiguous property; (d) the Mortgagor shall conduct and complete all investigaiions, including a
comprehensive environmental audit, studies, sampling, and testing, and atl-teinedial, removal
and other actions necessary to clean up and remove all Hazardous Materials or., vzder, from or
affecting the Premises as required by all applicable federal, state and local laws, ordinances,
rules, regulations and policies, to the reasonable satisfaction of the Mortgagee, and in accordance
with the orders and directives of all federal, state and local governmental authorities. If the
Mortgagor fails to conduct a Phase I environmental audit reasonably required by the Mortgagee,
then the Mortgagee may at its option and at the expense of the Mortgagor, conduct such audit.

Subject to the limitations set forth below, the Mortgagor shal] defend, indemnify
and hold harmless the Mortgagee, its employees, agents, officers and directors, from and against
any claims, demands, penalties, fines, liabilities, settlements, damages, costs or €Xpenses,
including, without limitation, attorney’s and consultant’s fees, investigation gnd lgbgratory fees,
court costs and litigation expenses, known or unknown, contingent or otherwise, arising out of or
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in any way related to (a) the presence, disposal, release or threatened release of any Hazardous
Materials on, over, under, from or affecting the Premises or the soil, water, vegetation, buildings,
personal property, persons or animals; (b) any personal injury (including wrongful death) or
property damage (real or personal) arising out of or related to such Hazardous Materials on the
Premises, (c) any lawsuit brought or threatened, settlement reached or government order relating
to such Hazardous Materials with respect to the Premises, and/or (d) any violation of laws,
orders, regulations, requirements or demands of government authorities, or any policies or
requirements of the Mortgagee, which are based upon or in any way related to such Hazardous
Materials used in the Premises. The indemnity obligations under this paragraph are specifically
limited as follows:

) The Mortgagor shall have no indemnity obligation with respect to
Hazardous Materials that are first introduced to the Premises or any part of
the Premises subsequent to the date that the Mortgagor’s interest in and
prasession of the Premises or any part of the Premises shall have fully
terminated by foreclosure of this Mortgage or acceptance of a deed in lieu
of foreciosure;

(i)  The Mortgagor shall not have indemnity obligation with respect to any
Hazardous Matzrials introduced to the Premises or any part of the Premises
by the Mortgagee; 1*s successors or assigns.

The Mortgagor agrees that \in the event this Mortgage is foreclosed or the
Mortgagor tenders a deed in lieu of foreclosure; the Mortgagor shall deliver the Premises to the
Mortgagee free of any and all Hazardous Matesis which are then required to be removed
(whether over time or immediately) pursuant to” applicable federal, state and local laws,
ordinances, rules or regulations affecting the Premises:

For purposes of this Mortgage, “Hazardous Materiais”, includes, without limitation,
any flammable explosives, radicactive materials, hazardous” miaterials, hazardous wastes,
hazardous or toxic substances or related materials defined in the Compurehensive Environmental
Response, Compensation and Liability Act of 1980, as amended (42 U.S.C. Section 9601, et
seq.), the Hazardous Materials Transportation Act, as amended (49 U.S.C. Sections 1801, et
seq.), the Resource Conservation and Recovery Act, as amended (42 U.S.C! Section 6901, et
seq.) and in the regulations adopted and publications promulgated pursuant theteto.or any other
federal, state or local governmental law, ordinance, rule or regulation,

The provisions of this paragraph shall be in addition to any and all other obligations
and liabilities the Mortgagor may have to the Mortgagee under the Indebtedness, any loan
document, and in common law, and shall survive (a) the repayment of all sums due for the debt,
- (b) the satisfaction of all of the other obligations of the Mortgagor in this Mortgage and under
any loan document, (c) the discharge of this Mortgage, and (d) the foreclosgre of this Mortgage
or acceptance of a deed in lieu of foreclosure. Notwithstanding anything to the contrary
contained in this Mortgage, it is the intention of the Mortgagor and the Mortgagee .that the
indemnity provisions of this paragraph shall only apply to an action commenced against any
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owner or operator of the Premises in which any interest of the Mortgagee is threatened or any
claim is made against the Mortgagee for the payment of money.

53. Statutory Compliance. Mortgagor covenants with and warrants and represents to
Mortgagee that;

(a) the Mortgagor is in full compliance with any and all state, federal and local
laws, ordinances, rules regulations and policies governing equal employment practices;
restricting discrimination in telecommunication and public services, transportation and public
accommodations and services operated by private entities are more fully set forth in the
American v ith Disabilities Act of 1990, 42 U.S.C. §12101 ¢t seq.; Title VII of the Civil Rights
Act of 1964 as amended 42 U.S.C. §2000 et seq.; the Rehabilitation Act of 1973, 29 U.S.C.
§701; the Vicrmam Era Readjustment Assistance Act of 1982, 38 U.S.C. §2012; the Illinois
Human Rights Act) Ill. Rev. Stat. Ch. 68 §1-101 et seq. and any and all other relevant laws,
ordinances, rules regviations and policies (hereinafter referred to as the “EEO Laws”); (b) the
Mortgagor has never ‘zceived any notice of any violation, and is not aware of any existing
violations of federal, state o7 lacal laws, ordinances, rules, regulation or policies with respect to
any EEO Laws and there have been no policies with respect to any EEO Laws and there have
been no actions commenced o: threatened with respect to same; and (c¢) Mortgagor represents
and warrants that the premises are.in-compliance with the public accommodation and all other
related federal, state and local laws,segnlations, etc., and the Mortgagor shall take all actions
necessary to insure continued compliance to-same.

The Mortgagor shall defend, indeinnify and hold harmless the Mortgagee, its
employees, agents, officers and directors from and sgainst any claims, demands, penalties, fines,
liabilities, settlements, damages, costs or expense including attorney’s fees, court costs, litigation
expenses, known or unknown, contingent or otherwise, arising out of or in any way related to the
EEO laws as set forth above. The provisions of this section: sheil be in addition to and in no way
limit the Mortgagor’s obligations to the Mortgagee under any ciier sections of this Mortgage.

54. Release Upon Payment and Discharge of Mortgago:'s Obligations; Partial
Release. Mortgagee shall release this Mortgage and the lien thereof by riuper instrument upon
payment and discharge of all indebtedness secured hereby, including payent of reasonable
expenses incurred by Mortgagee in connection with the execution of such ref¢ase. If applicable,
Mortgagee shall also issue partial releases of the lien of this Mortgage in acccrdance with and
subject to the terms and conditions contained in the Construction Loan Agreement. Any such
partial release shall not impair in any manner the validity or priority of this Mortgage on the
portion of the Premises or the security remaining, nor release the personal liability of any person,
persons or entity obligated to pay any indebtedness secured hereby, for the full amount of the
indebtedness remaining unpaid.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK. SIGNATURE PAGE TO FOLLOW]|
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IN WITNESS WHEREQF, this Mortgage is executed and delivered as of the day

and year first above written. Yrustee's Exonaration under atiached here!
anc made a par thereol.

LaSalle Bank, N.A., not personally but solely
as Successor Trustee aforesaid

STATE OF [LLINCIS*, )
COUNTY OF COOK i

I, the undersigned, a Nosary Public in and for said County in the State aforesaid, DO
HEREBY CERTIFY that the above named _DEBORAH by yicp PRESIDENT , of
LaSalle Bank, N.A., as Successor Trasiee, personally known to me to be the same person
whose name is subscribed to the foregoing instrument, as such Officer, appeared before me this
day in person and acknowledged that he or she signed and delivered the said instrument as his
or her own free and voluntary act and as the fres 2ad voluntary act of said company for the uses
and purposes therein set forth.

GIVEN under my hand and Notary Seal this 27™day ofTune, 2003.

W\/\bw-.—-—‘_ ——e.:._.}&)_ﬁaza.. | A
NOTARY PUBLIC

P M,mel
"OFFICIAL SEAL H
' MARIANA VACA

. . . ] CFULINOIS
NOTARY PUBLIC STATECrF 4
Commlsswn CXPIres ) 200 . : Co ission EX ires 05@312007 1

PR N
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JOINDER

FOR VALUABLE CONSIDERATION, the receipt and sufficiency of which are hereby
acknowledged, the undersigned as sole beneficiary of Mortgagor hereby joins in the foregoing
Mortgage and Security Agreement-Fixture Filing (“Mortgage”) for purposes of agreeing to be
bound by all of the representations and warranties contained in the Mortgage.

IN WITNESS WHEREQF, this joinder has been executed and delivered as of this 27"
day of June, 2003.

48 East Qak LLC, an Hlinois limited

liability company
By: Miglin Properties, L.L.C., an Illinois
limiged y company, its Manager

’ Duke Mlghn its Managig

/

STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

I, the undersigned, a Notary Public in and for sai¢ Ceunty in the State aforesaid, DO
HEREBY CERTIFY that the above named Duke Migiin, Managing Member of Miglin
Properties, L.L.C., personally known to me to be the same person whose name is subscribed to
the foregoing instrument, as such Member-Manager, appeared befoe ine this day in person and
acknowledged that he signed and delivered the said instrument as his own free and voluntary

act and as the free and voluntary act of said company for the uses and purposes therein set
forth.

GIVEN under my hand and Notary Seal this 27" day of June, 2003.

s S

¢/ |NOTARY PUBLIC

PP e e V. VY

“QFFICIAL SEAL”
Andrea S, Bryer
Notary Public, State of Minois
My Commisston Expires Oct. 16, 2003

. e
e s

Commission expires ,200
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EXHIBIT A
LEGAL DESCRIPTION

LOT 10 (EXCEPT THE NORTH 8 FEET OF THEREOF TAKEN FOR ALLEY) IN COLLINS
SUBDIVISION OF THE SOUTH ' OF OUT LOT OF BLOCK 7 OF THE SUBDIVISION BY
THE COMMISSIONER’S OF ILLINOIS AND MICHIGAN CANAL OF THE SOUTH
FRACTIONAL SECTION 3, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

First American Title
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LaSalle Bank National Association
Land Trust Department
Mortgage or Trust Deed Rider ) .

RIDER ATTACHED TQ AND,MADE A PART OF THE TRUST DEE%?
MORTGAGE DATED L9 [27/03 _ UNDER TRUST NUMBER/ /O (77 0F—

This Mortgage or Trust Deed in'the nature of a mortgage 15 executed by LaSalle Bank
National Association , not pessonaily) bt as trustee under Trust No. // 0 799"’(79,/
in the exerase of the power and authofity conferred upon and vested in it as such trustee
{and said LaSalle Bank Navonal Associatiol hereby warrants that it possesses full power and
authonty to execute the mswument) and it is expressly understood and agreed that nothing
contained herein or 10 the note, or 1 any other Weswpment given to evidence the
indebredness secured hereby shall be construed as creating any liability on the part of said
mortgagor or grantor, or on said LaSalle Bank Nationat \ssociation, personally to pay saxd
note , or any interest thar may accrue thereon, or any indebledness accruing hereunder, or to
perform any covenant, either express or implied, hereln contaxiad; all such liability, if any,
being hereby expressly waived by the morrgagee or thustee undet said Trust Deed, the legal
owners or holders of the note, and by every person now ot hereafter/claiming any right or
security hereunder; and that so far as the mortgagor or grantor and sala-LaSalle Bank
National Association personally are concerned, the legal holders of the not: apd the owner
or owners of any indebtedness accruing hereunder shall look solely o the prenuscs hereby
mortgaged or conveyed for the payment thereof by the enforcement of the lien cleated in
the manner herein and in said note provided or by action to enforce the personal liabiiiey of
the guarantor or guarantors, if any. Trustee does not warrant, indemnify, defend title, nor is
is responsible for any environmental damage.
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