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Attn: Deehan Gay

Loan No. 050-11046-001

THIS INSTRUMENT PREPARED BY:
Jenkens & Gilchrist,

a professicna corporation

George C. Duiiap, Jr., Esq.

1445 Ross Avinu g, Suite 3200

Dallas, Texas 757Uz .
A) [Clerk's Recording Information]

IZCMMERCIAL MORTGAGE,
SECURITY AGREEMENT,
ASSIGNMENT OF LEASES AND RENTS,
ANE FIXTURE FILING

Borrower: Blommer Chocolate Company
Borrower's Entity: a corporation

State of Organization of Borrower: Delaware
Organizational 1.D. of Borrower: 0831474

THIS MORTGAGE (herein this "Instrument") is made efferiive as of August ﬁ, 2003,
among the Mortgagor, BLOMMER CHOCOLATE COMPANY, a I¢clzware corporation,whose
address is 600 West Kinzie Street, Chicago, Illinois 60610 (herein "Borrower™), in favor of and for
the benefit of the Mortgagee, GENERAL ELECTRIC CAPITAL BUSINESS ASSET FUNDING
CORPORATION, a Delaware corporation, whose address is Middle Markei Risk/Operations,
10900 NE 4th Street, Suite 500, Bellevue, Washington 98004 (herein "GE CAPITAI .

Borrower, in consideration of the indebtedness herein recited, irrevocably grants, cenveys
mortgages and assigns unto GE CAPITAL all of Borrower's estate, right, title and interest, now
owned or hereafter acquired, including any reversion or remainder interest, in the property located
in Cook County, Illinois, more particularly described on Exhibit A attached hereto and incorporated
herein, including all heretofore vacated alleys and streets abutting the property (excluding any street
or alley abutting such property which is hereafter vacated or abandoned), and all easements, rights,
appurtenances, tenements, hereditaments, rents, royalties, mineral, oil and gas rights and profits,
water, water rights, and water stock appurtenant to the property (collectively, the "Premises");

TOGETHER with all of Borrower's estate, right, title and interest, now owned or hereafter
acquired, in:
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(a)  allbuildings, structures, improvements, parking areas, landscaping, equipment, fixtures
and articles of property now or hereafter erected on, attached to, or used or adapted for use in the
operation of the Premises; including but without being limited to, all heating, air conditioning and
incinerating apparatus and equipment; all boilers used to provide heat to the Premises, engines,
motors, dynamos, generating equipment, piping and plumbing fixtures, water heaters, cooling,
ventilating, sprinkling and vacuum cleaning systems, fire extinguishing apparatus, gas and electric
fixtures, carpeting, floor coverings, underpadding, elevators, escalators, partitions, mantels, built-in
mirrors, window shades, blinds, draperies, screens, storm sash, awnings, signs, halls and lobbies, and
shrubbery and plants, and including also all interest of any owner of the Premises in any of such items
hereafter atany time acquired under conditional sale contract, chattel mortgage or other title retaining
or security instiument, all of which property mentioned in this clause (a) shall be deemed part of the
realty covered by this Instrument and not severable wholly or in part without material injury to the
freehold of the Pi=mises (all of the foregoing together with replacements and additions thereto are
referred to herein as "Linprovements"); and

(b)  all compensation, awards, damages, rights of action and proceeds, including interest
thereon and/or the proceeds of auy policies of insurance therefor, arising out of or relating to a
(i) taking or damaging of the Premisey or the Improvements thereon by reason of any public or
private improvement, condemnation proveeding (including change of grade), sale or transfer in lieu
of condemnation, or fire, earthquake or vther casualty, or (ii) any injury to or decrease in the value
of the Premises or the Improvements for any icason whatsoever; and

(¢)  return premiums or other paymetiis-apon any insurance any time provided for the
benefit of or naming GE CAPITAL, and refunds or retates of taxes or assessments on the Premises;
and

(d)  all the nght, title and interest of Borrower in, to ard under all written and oral leases
and rental agreements (including extensions, renewals and subleaces; all of the foregoing shall be
referred to collectively herein as the "Leases™) now or hereafter affeciiog the Premises including,
without limitation, all rents, issues, profits and other revenues and incom¢ therefrom and from the
renting, leasing or bailment of the Improvements and equipment, ali gieranties of tenants'
performance under the Leases, and all rights and claims of any kind that Borrowerinay have against
any tenant under the Leases or in connection with the termination or rejection of {0z T.eases in a
bankruptcy or insolvency proceeding; and the leasehold estate in the event this Instrurent is on a
leasehold; and

(e)  plans, specifications, contracts and agreements relating to the design or construction
of the Improvements; Borrower's rights under any payment, performance, or other bond in connection
with the design or construction of the Improvements; all landscaping and construction materials,
supplies, and equipment used or to be used or consumed in connection with construction of the
Improvements, whether stored on the Premises or at some other location; and contracts, agreements,
and purchase orders with contractors, subcontractors, suppliers, and materialmen incidental to the
design or construction of the Improvements; and

H all contracts, rights, claims or causes of action pertaining to the ownership of the
Premises or the Improvements, including, without limitation, all options or contracts to acquire other
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property for use in connection with operation or development of the Premises or the Improvements,
management contracts, service or supply contracts, utility and similar deposits, general intangibles
(excluding, however, trademarks, trade names and symbols), permits, licenses, franchises and
certificates, and all commitments or agreements, now or hereafter in existence, intended by the
obligor thereof to provide Borrower with proceeds to satisfy the loan evidenced hereby or improve
the Premises or the Improvements, and the right to receive all proceeds due under such commitments
or agreements including refundable deposits and fees (the term “general intangibles” as used in this
paragraph shall have the meaning given such term in the Uniform Commercial Code-Secured
Transactions of the state where the Premises is located); and

() all books, records, surveys, reports and other documents related to the Premises, the
Improvements, th: Leases, or other items of collateral described herein; and

(h)  alladdiuens, accessions, replacements, substitutions, proceeds and products of the real
and personal property, taagible and intangible, described herein.

All of the foregoing desarited collateral is exclusive of (i) any furniture, furnishings or trade
fixtures owned and supplied by tenaits of the Premises, (i1) any equipment (regardless of whether or
not attached to the Premises), trade fixtures or other personal property used by Borrower in
connection with cocoa processing or ¢nscolate manufacturing processing or otherwise used by
Borrower to operate its business at the Premiscs, (iii) the boilers described on Schedule “1” attached
hereto, and (iv) any products or proceeds of the items described in (i), (i) and (iii). The Premises,
the Improvements, the Leases and all of the rest uf tire foregoing property are herein referred to as
the "Property."

TO SECURE TO GE CAPITAL (a) the repaymezn. of the indebtedness evidenced by
Borrower's note dated of even date herewith in the principal sum ¢SEVENTEEN MILLION NINE
HUNDRED THOUSAND AND NO/100 DOLLARS ($17,900,000.00) (the “First Note™), with
interest thereon as set forth in the First Note, and all renewals, extensions 2nd modifications thereof,
and (ii) Borrower’s note dated of even date herewith in the principal sum ¢t TWO MILLION ONE
HUNDRED THOUSAND AND NO/100 DOLLARS ($2,100,000.00) (the, “Szcond Note”), with
interest thereon as provided in the Second Note, and all renewals, extensions 2 modifications
thereof (the “First Note and the Second Note are collectively called the “Note”); {h) thc repayment
of any future advances, with interest thercon, made by GE CAPITAL to Borrowe: rursuant to
Section 29 hereof (herein "Future Advances"); (c) the payment of all other sums, with interest
thereon, advanced in accordance herewith to protect the security of this Instrument or to fulfill any
of Borrower's obligations hereunder or under the other Loan Documents (as defined below); (d) the
performance of the covenants and agreements of Borrower contained herein or in the other Loan
Documents; and (e) the repayment of all sums now or hereafter owing to GE CAPITAL by
Borrower. The indebtedness and obligations described in clauses (a)-(e) above are collectively
referred to herein as the "Indebtedness." The Note, this Instrument, the Commercial Mortgage
encumbering Borrower’s real property located in County, Pennsylvania, the
Commercial Deed of Trust encumbering Borrower’s real property located in County,
California, the three (3) Borrower’s Certificates dated of even date herewith, and all other documents
evidencing, securing or guarantying the Indebtedness (except any Environmental Indemnity
Agreement), as the same may be modified or amended from time to time, are collectively referred to
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herein as the "Loan Documents." The terms of the Note secured hereby may provide that the interest
rate or payment terms or balance due may be indexed, adjusted, renewed, or renegotiated from time
to time, and this Instrument shall continue to secure the Note notwithstanding any such indexing,
adjustment, renewal or renegotiation.

The final maturity date of the First Note is September 1, 2023, and the final maturity date of
the Second Note is September 1, 2010.

Borrower represents and warrants that Borrower has good, marketable and insurable title to,
and has the Tight to grant, convey, mortgage and assign an indefeasible fee simple estate in, the
Premises, Imriovements, rents and leases and the right to convey the other Property, that the
Property is uncncumbered except for the matters set forth on Exhibit B attached to and made a part
of this Instrumer, 2nd that Borrower will warrant and forever defend unto GE CAPITAL the title
to the Property agaitst 21 claims and demands, subject only to the permitted exceptions set forth in
Exhibit B attached hereto.

Borrower represents, “wariants, covenants and agrees for the benefit of GE CAPITAL as
follows:

1. PAYMENT QF PRINCiPAl. AND INTEREST. Borrower shall promptly pay when
due the principal of and interest on the Indezdness, any prepayment and other charges provided in
the Loan Documents and all other sums securec by, this Instrument.

2. FUNDS_FOR TAXES, INSURAN(Z AND OTHER CHARGES. Upon the
occurrence of an Event of Default (hereinafter defined); ard at GE CAPITAL's sole option at any
time thereafter, Borrower shall pay, on or before the firstdzy of each month, in addition to each
monthly payment on the Note, one-twelfth (1/12) of the annual real cstate taxes, insurance premiums,
assessments, water and sewer rates, ground rents and other charges (lierein "Impositions") payable
with respect to the Property (as estimated by GE CAPITAL in its sol: baf reasonable discretion), to
be held by GE CAPITAL without interest to Borrower, for the paypeent, of any Impositions.
Notwithstanding the foregoing, if the Event of Default which causes GE CAPITAL to require
monthly payments of the Impositions pursuant to this Section 2 does not arise upder either Section
25(a) or (b) of this Instrument, then in the event Borrower subsequently cures such.Evzat of Default
to the satisfaction of GE CAPITAL, GE CAPITAL shall not thercafter require the morichiy payment
of the Impositions in accordance with this Section 2 unless and until any subsequent Ever.tof Default
occurs.

If the amount of such additional payments held by GE CAPITAL ("Funds") at the time of the
annual accounting thereof shall exceed the amount deemed necessary by GE CAPITAL to provide
for the payment of Impositions as they fall due, such excess shall be at Borrower's option, either
repaid to Borrower or credited to Borrower on the next monthly installment or installments of Funds
due. If at any time the amount of the Funds held by GE CAPITAL shall be less than the amount
deemed necessary by GE CAPITAL to pay Impositions as they fall due, Borrower shall pay to GE
CAPITAL any amount necessary to make up the deficiency within thirty (30) days after notice from
GE CAPITAL to Borrower requesting payment thereof.
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Upon the occurrence of an Event of Default, GE CAPITAL may apply, in any amount and
in any order as GE CAPITAL shall determine in GE CAPITAL's sole but reasonable discretion, any
Funds held by GE CAPITAL at the time of application (a) to pay Impositions which are now or will
hereafter become due, or (b) as a credit against sums secured by this Instrument. Upon payment in
full of all sums secured by this Instrument, GE CAPITAL shall refund to Borrower any Funds held
by GE CAPITAL.

3 APPLICATION OF PAYMENTS. Unless applicable law provides otherwise, each
complete installment payment received by GE CAPITAL from Borrower under the Note or this
Instrument <nall be applied by GE CAPITAL first in payment of amounts payable to GE CAPITAL
by Borrower rdider Section 2 hereof, then to interest payable on the Note, then to principal of the
Note, and then o .pterest and principal on any Future Advances in such order as GE CAPITAL, at
GE CAPITAL's sole discretion, shall determine. After the occurrence of an Event of Default and at
all times during the centizuance of such Event of Default, GE CAPITAL may apply, in any amount
and in any order as GE CATVITAL shall determine in GE CAPITAL's sole discretion, any payments
received by GE CAPITAL undzr the Note or this Instrument. Any partial payment received by GE
CAPITAL shall, at GE CAPITAL's option, be held in a non-interest bearing account until GE
CAPITAL receives funds sufficient to equal a complete installment payment.

4, CHARGES. LIENS. Bomowershall pay all Impositions attributable to the Property
in the manner provided under Section 2 hereu " or, if not paid in such manner, by Borrower making
payment, when due, directly to the payee therect. if requested by GE CAPITAL, Borrower shall
promptly furnish to GE CAPITAL all notices ot Tinpositions which become due, and in the event
Borrower shall make payment directly, Borrower shali promptly furnish to GE CAPITAL receipts
evidencing such payments. Borrower shall promptly discharge any lien which has, or may have,
priority over or equality with, the lien of this Instrument, and Borrower shall pay, when due, the
claims of all persons supplying labor or materials to or in connectizn with the Property. Without GE
CAPITAL's prior written permission, Borrower shall not allow any lien other than this Instrument
to be perfected against the Property. If any lien other than this Inszvment is filed against the
Property without GE CAPITAL's prior written permission and without £3¢ consent of Borrower,
Borrower shall, within thirty (30) days after receiving notice of the filing of such lien, either (a) cause
such lien to be released of record and deliver evidence of such release to GE CAPITAL or (b) deliver
to GE CAPITAL a surety bond which operates under the laws of the State of Illineis 10 release the
Property from the claim evidenced by such lien.

5. INSURANCE. Borrower shall obtain and maintain the following types of insurance
upon and relating to the Property:

(a)  "AllRisk" property and fire insurance (with extended coverage endorsement including
malicious mischief and vandalism) in an amount not less than the full replacement
value of the Property (with a deductible not to exceed $100,000), naming GE
CAPITAL under a lender's loss payee endorsement and including agreed amount,
inflation guard, replacement cost and waiver of subrogation endorsements;
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(b  Comprehensive general liability insurance in an amount not less than $2,000,000.00
insuring against personal injury, death and property damage and naming GE
CAPITAL as additional insured;

(c)  Business interruption insurance covering loss of rental or other income (including all
expenses payable by tenants) for up to twelve (12) months; and

(d)  Such other types of insurance or endorsements to existing insurance as may
reasonably be required from time to time by GE CAPITAL.

Upon each request of GE CAPITAL, Borrower shall increase the coverages under any of the
insurance polities required to be maintained hereunder or otherwise modify such policies in
accordance with’GE, CAPITAL's then-customary commercial lending requirements. All of the
insurance policies required hereunder shall be issued by corporate insurers licensed to do business in
the state in which the Preperty is located and rated BBB or better by Standard & Poors, and shall be
in form reasonably acceptable-to GE CAPITAL. If and to the extent that the Property is located
within an area that has been or-is iiereafter designated or identified as an area having special flood
hazards by the Department of Housing and Urban Development or such other official as shall from
time to time be authorized by federaiorsiate law to make such designation pursuant to any national
or state program of flood insurance, Borrower shall carry flood insurance with respect to the Property
in amounts not less than the maximum limit{ coverage then available with respect to the Property
or the amount of the Indebtedness, whichever is less. Certificates of all insurance required fo be
maintained hereunder shall be delivered to GE CAPITAL, along with evidence of payment in full of
all premiums required thereunder, contemporaneousiy with Borrower's execution of this Instrument.
All such certificates shall be in form reasonably acceptzole to GE CAPITAL and shall require the
insurance company to give to GE CAPITAL at least thirty 30) days' prior written notice before
canceling the policy for any reason or materially amending it. Certiiicates evidencing all renewal and
substitute policies of insurance shall be delivered to GE CAPITAL, along with evidence of the
payment in full of all premiums required thereunder, at least thirty (30} deys before termination of the
policies being renewed or substituted. If any loss shall occur at any time after the occurrence and
during the continuance of an Event of Default, GE CAPITAL shall be emiitled to the benefit of all
insurance policies held or maintained by Borrower, to the same extent as if saric had been made
payable to GE CAPITAL, and upon foreclosure hereunder, GE CAPITAL shall eecoie the owner
thereof. Unless Borrower provides GE CAPITAL evidence of the insurance coverages required
hereunder, GE CAPITAL may purchase insurance at Borrower’s expense to cover GE CAPITAL’s
interest. The coverages that GE CAPITAL purchases may not pay any claim that Borrower makes
or any claim that is made against Borrower in connection with the Property. Borrower may later
cancel any insurance purchased by GE CAPITAL, but only after providing GE CAPITAL with
evidence that Borrower has obtained insurance as required by this Instrument. If GE CAPITAL
purchases insurance for the Property, Borrower will be responsible for the costs of such insurance,
including, without limitation, interest and any other third-party charges which GE CAPITAL may
reasonably incur in connection with the replacement of the insurance, until the effective date of the
cancellation or expiration of the insurance. The costs of the insurance may be added to the
Indebtedness. The cost of the insurance may be more than the cost of insurance Borrower may be
able to obtain on its own.
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If any act or occurrence of any kind or nature (including any casualty for which insurance was
not obtained or obtainable) shall result in damage to or destruction of the Property (such event being
called a "Loss"), Borrower will give prompt written notice thereof to GE CAPITAL. All insurance
proceeds paid or payable in connection with any Loss shall be paid to GE CAPITAL. If (i) no Event
of Default has occurred and is continuing hereunder, (ii) Borrower provides evidence reasonably
satisfactory to GE CAPITAL of its ability to pay all amounts becoming due under the Note during
the pendency of any restoration or repairs to or replacement of the Property, (iii) the available
insurance proceeds are, in GE CAPITAL's reasonable judgment, sufficient to fully and completely
restore, repair or replace the Property and (iv) Borrower provides evidence reasonably satisfactory
to GE CAPITAL that none of the material tenants of the Property will terminate their lease
agreements as'a result of either the Loss or the repairs to or replacement of the Property, Borrower
shall have the 11g"it to apply all insurance proceeds received in connection with such Loss either {a) to
restore, repair, zep'ace and rebuild the Property as nearly as possible to its value, condition and
character immediately zzior to such Loss, or (b) to the payment of the Indebtedness in such order as
GE CAPITAL may eleci. Ifan Event of Default has occurred and is continuing hereunder at the time
of such Loss, if GE CAFITAL reasonably determines that Borrower will be unable to pay all amounts
becoming due under the Note Zuring the pendency of any restoration or repairs to or replacement of
the Property, if the available insuiance proceeds are insufficient, in GE CAPITAL's reasonable
judgment, to fully restore, repair or teplace the Property in the manner provided herein, or if GE
CAPITAL reasonably believes that one o1 nore material tenants of the Property will terminate their
lease agreements as a result of either the Latsor the repairs to or replacement of the Property, then
all of the insurance proceeds payable with respect to such Loss will be applied to the payment of the
Indebtedness, or if so instructed by GE CAPITAL. BGorrower will promptly, at Borrower's sole cost
and expense and regardless of whether sufficient insurance proceeds shall be available, commence to
restore, repair, replace and rebuild the Property as nearlyas possible to its value, condition, character
immediately prior to such Loss. Borrower shall diligenily prosecute any restoration, repairs or
replacement of the Property undertaken by or on behalf of Borrower pursuant to this Section 5. All
such work shall be conducted pursuant to written contracts approvesd by GE CAPITAL in writing,
which approval shall not be unreasonably withheld. Notwithstandir'g «.nything contained herein to
the contrary, in the event the insurance proceeds received by GE CAPI[ AL following any Loss are
insufficient in GE CAPITAL's reasonable judgment to fully and completely resiore, repair or replace
the Property, and if Borrower has complied with all of the other conditions~Gescribed in this
Section 5, Borrower may elect to restore, repair or replace the Property if it first. dcpasits with GE
CAPITAL such additional sums as GE CAPITAL determines are necessary in ord<r.to fully and
completely restore, repair or replace the Property. In the event any insurance proceegs-remain
following the restoration, repair or replacement of the Property, then provided no Event ¢f Default
has occutred which is continuing, such proceeds shall be delivered to Borrower. If an Event of
Default has occurred which is continuing, such proceeds shall be applied to the Indebtedness in such
order as GE CAPITAL may clect.

6. PRESERVATION AND MAINTENANCE OF THE PROPERTY. Borrower
(a) shall not commit waste or permit impairment or deterioration of the Property, ordinary wear and
tear excepted, (b) shall not abandon the Property, (c) shall restore or repair promptly and in a good
and workmanlike manner all or any part of the Property to the equivalent of its original condition, or
such other condition as GE CAPITAL may approve in writing, in the event of any damage, injury or
loss thereto, whether or not insurance proceeds are available to cover, in whole or in part, the costs
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of such restoration or repair, (d) shall keep the Property, including all improvements, fixtures,
equipment, machinery and appliances thereon, in good repair and shall replace fixtures, equipment,
machinery and appliances on the Property when necessary to keep such items in good repair, (e) shall
comply with all laws, ordinances, regulations and requirements of any governmental body applicable
to the Property, (f) if all or part of the Property is for rent or lease, then GE CAPITAL, at its option
after the occurrence of an Event of Default, may require Borrower to provide for professional
management of the Property by a property manager satisfactory to GE CAPITAL pursuant to a
contract approved by GE CAPITAL in writing, unless such requirement shall be waived by GE
CAPITAL in writing, (g) shall comply with the terms of any restrictive covenants or other similar
documents 4pplicable to the Property, and (h) shall give notice in writing to GE CAPITAL of and,
unless otherwise directed in writing by GE CAPITAL, appear in and defend any action or proceeding
purporting to ffect the Property, the security of this Instrument or the rights or powers of GE
CAPITAL hereuride:. Neither Borrower nor any tenant or other person, without the written approval
of GE CAPITAL, shail-remove, demolish or alter any Improvement or fixture now existing or
hereafter erected on the/Property except when incident to the replacement of Improvements or
fixtures with items of like kind.. Borrower shall promptly repair any damage to the Improvements
caused by the removal of any e Borrower’s equipment or trade fixtures from the Property.

Borrower represents, warraits-and covenants that the Property shall comply with the
Americans with Disabilities Act of 1993 and 21l of the regulations promulgated thereunder, as the
same may be amended from time to time.

7. USE OF PROPERTY. Unless requirza by applicable law or unless GE CAPITAL has
otherwise agreed in writing, Borrower shall not allow znanges in the use for which all or any part of
the Property was intended at the time this Instrument wasex2cuted. Borrower shall not, without GE
CAPITAL's prior written consent, which consent shall not be unreasonably withheld, (a) initiate or
acquiesce in a change in the zoning classification (including any vaiiance under any existing zoning
ordinance applicable to the Property), (b) permit the use of the Property to become a non-conforming
use under applicable zoning ordinances, (c) file any subdivision or parie! map affecting the Property,
or (d) amend, modify or consent to any easement or covenants, conditions or restrictions pertaining
to the Property.

8. PROTECTION OF GE CAPITAL'S SECURITY. If Borrower faileioperform any
of the covenants and agreements contained in this Instrument, or if any action or yraceeding is
commenced which affects the Property or title thereto or the interest of GE CAPITAL therein,
including, but not limited to, eminent domain, insolvency, code enforcement, or arrangements or
proceedings involving a bankrupt or decedent, then GE CAPITAL, at GE CAPITAL's, option may
make such appearances, disburse such sums and take such action as GE CAPITAL deems necessary,
in its sole discretion, to protect GE CAPITAL's interest, including, but not limited to,
(a) disbursement of reasonable attorneys' fees, (b) entry upon the Property to make repairs, and
(c) procurement of satisfactory insurance as provided in Section 5 hereof.

Any amounts disbursed by GE CAPITAL pursuant to this Section 8, with interest thereon,
shall become additional Indebtedness of Borrower secured by this Instrument. Unless Borrower and
GE CAPITAL agree to other terms of payment, such amounts shall be immediately due and payable
and shall bear interest from the date of disbursement at the post-maturity rate stated in the Note.
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Borrower hereby covenants and agrees that GE CAPITAL shall be subrogated to the lien of any
mortgage or other lien discharged, in whole or in part, by the Indebtedness. Nothing contained in this
Section 8 shall require GE CAPITAL to incur any expense or take any action hereunder.

9. INSPECTION. Upon reasonable prior notice, GE CAPITAL may make or cause to
be made reasonable entries upon the Property to inspect the interior and exterior thereof.

10.  FINANCIAL DATA. Borrower will furnish to GE CAPITAL, and will cause each
guarantor of the Indebtedness to furnish to GE CAPITAL upon request, within one hundred twenty
(120) days <nier the close of each calendar year, (a) balance sheet and profit and loss statements for
the immediate!y preceding calendar year prepared in accordance with generally accepted accounting
principles and jrattices consistently applied and, if GE CAPITAL so requires, accompanied by the
annual audit repCrt-of an independent certified public accountant reasonably acceptable to GE
CAPITAL, (b) an operdting statement for the immediately preceding calendar year together with a
complete rent roll and ofner supporting data reflecting all material information with respect to the
operation of the Property and Improvements during the period covered thereby, and (c) all other
financial information and repezisthat GE CAPITAL may, from time to time, reasonably request,
including, if GE CAPITAL so requires, income tax returns of Borrower and any guarantor of the
Indebtedness, and financial statements of any tenant of the Property designated by GE CAPITAL.

11. CONDEMNATION. Ifthe Pioperty, or any part thereof, shall be condemned for any
reason, including, without limitation, fire or ear<nquake damage, or otherwise taken for public or
quasi-public use under the power of eminent donuaii, or be transferred in lieu thereof, all damages
or other amounts awarded for the taking of, or injury ic; the Property shall be paid to GE CAPITAL,
and GE CAPITAL shall have the right, in its sole and absolute discretion, to apply the amounts so
received against (a) the costs and expenses of GE CAPITZL, including reasonable attorneys' fees
incurred in connection with collection of such amounts, and (b) the balance against the Indebtedness;
provided, however, that if (i) no Event of Default shall have occurred and be continuing hereunder,
(i1) Borrower provides evidence reasonably satisfactory to GE CAT1TAL of its ability to pay all
amounts becoming due under the Note during the pendency of any resrcration or repairs to or
replacement of the Property, (iii) GE CAPITAL determines, in its sole but reascriable discretion, that
the proceeds of such award are sufficient to restore, repair, replace and rebuild the Truperty as nearly
as possible to its value, condition and character immediately prior to such taking (o=, 1f{be proceeds
of such award are insufficient for such purpose, if Borrower provides additional'sums to GE
CAPITAL's satisfaction so that the aggregate of such sums and the proceeds of such award-will be
sufficient for such purpose), and (iv) Borrower provides evidence reasonably satisfactory to GE
CAPITAL that, as a result of either the condemnation or taking or the repairs to or replacement of
the Property, none of the material tenants of the Property will terminate their lease agreements, then
the proceeds of such award, together with additional sums provided by Borrower, shall be placed in
a separate account for the benefit of GE CAPITAL and Borrower to be used to restore, repair,
replace and rebuild the Property as nearly as possible to its value, condition and character immediately
prior to such taking. All work to be performed in connection therewith shall be pursuant to a written
contract therefor, which contract shall be subject to the prior approval of GE CAPITAL, which
approval shall not be unreasonably withheld. To the extent that any funds remain after the Property
has been so restored and repaired, the same shall be applied against the Indebtedness in such order
as GE CAPITAL may elect. To enforce its rights hereunder, GE CAPITAL shall be entitled to
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participate in and, after the occurrence of an Event of Default, control any condemnation proceedings
and to be represented therein by counsel of its own choice, and Borrower will deliver, or cause to be
delivered to GE CAPITAL such instruments as may be reasonably requested by GE CAPITAL from
time to time to permit such participation. In the event GE CAPITAL, as a result of any such
judgment, decree or award, reasonably believes that the payment or performance of any of the
Indebtedness is or shall be impaired, GE CAPITAL may declare all of the Indebtedness immediately
due and payable.

12, BORROWER AND LIEN NOT RELEASED. From time to time, GE CAPITAL
may, at GE. CAPITAL's option, without giving notice to or obtaining the consent of Borrower,
Borrower's successors or assigns or of any junior lienholder or guarantors, without liability on GE
CAPITAL's pert ind notwithstanding Borrower's breach of any covenant or agreement of Borrower
in this Instrume~'. £xtend the time for payment of the Indebtedness or any part thereof, reduce the
payments thereon, reiezse anyone liable on any of the Indebtedness, accept an extension or
modification or renewei riote or notes therefor, modify the terms and time of payment of the
Indebtedness, release from the lien of this Instrument any part of the Property, take or release other
or additional security, reconvey aiy part of the Property, consent to any map or plan of the Property,
consent to the granting of any easemen, join in any extension or subordination agreement, and agree
in writing with Borrower to modity-thec rate of interest or period of amortization of the Note or
decrease the amount of the monthly 1istal'ments payable thereunder. Any actions taken by GE
CAPITAL pursuant to the terms of this Section 12 shall not affect the obligation of Borrower or
Borrower's successors or assigns to pay the svins secured by this Instrument and to observe the
covenants of Borrower contained herein, shall niot-aifect the guaranty of any person, corporation,
partnership or other entity for payment of the Indebtedansss, and shall not affect the lien or priority
of the lien hereof on the Property. Borrower shall pay GE CAPITAL a service charge, together with
such title insurance premiums and reasonable attorneys' fe¢s 48 may be incurred at GE CAPITAL's
option, for any such action if taken at Borrower's request.

13. FORBEARANCE BY GE CAPITAL NOT A WAIVER. Any forbearance by GE
CAPITAL in exercising any right or remedy hereunder, or otherwise afforded by applicable law, shall
not be a waiver of or preclude the exercise of any other right or remedy. Thz acceptance by GE
CAPITAL of payment of any sum secured by this Instrument after the due date of ruch payment shall
not be a waiver of GE CAPITAL's right to either require prompt payment when dua.orzil other sums
so secured or to declare a default for failure to make prompt payment. The procuremerit f insurance
or the payment of taxes or other liens or charges by GE CAPITAL shall not be a waiver.of GE
CAPITAL's right to accelerate the maturity of the Indebtedness secured by this Instrument, nor shall
GE CAPITAL's receipt of any awards, proceeds or damages under Sections 5 or 11 hereof operate
to cure or waive Borrower's default in payment of sums secured by this Instrument.

14.  UNIFORM COMMERCIAL CODE SECURITY AGREEMENT. This Instrument
is intended to be a security and a fixture filing agreement pursuant to the Uniform Commercial Code
for any and all of the items specified above as part of the Property which, under applicable law, may
be subject to a security interest pursuant to the Uniform Commercial Code, and Borrower hereby
grants and conveys to GE CAPITAL a first and prior security interest in all of the Property that
constitutes personalty, whether now owned or hereafter acquired. Borrower is the debtor and GE
CAPITAL is the secured party. The respective addresses of Borrower and of GE CAPITAL are as
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provided on page 1 of this Instrument. Borrower hereby authorizes GE CAPITAL to file this
Instrument, or a reproduction thereof, and any other financing statements describing the Property
which are deemed necessary by GE CAPITAL, in the real estate records and other appropriate
indexes as determined by GE CAPITAL, as a financing statement for any of the items specified above
as part of the Property. Any reproduction of this Instrument or of any other security agreement or
financing statement shall be sufficient as a financing statement. In addition, Borrower agrees to
execute and deliver to GE CAPITAL, upon GE CAPITAL's request, any additional financing
statements, as well as extensions, renewals and amendments thereof, and reproductions of this
Instrument in such form as GE CAPITAL may require to perfect a security interest with respect to
the foregong items. Borrower shall pay all costs of filing such financing statements and any
extensions, reziewals, amendments and releases thereof, and shall pay all costs and expenses of any
record searches for financing statements GE CAPITAL may require. Without the prior written
consent of GE C4PITAL, Borrower shall not create or suffer to be created pursuant to the Code any
other security interest irsaid items, including replacements and additions thereto. Upon Borrower's
breach of any covenan’ cr agreement of Borrower contained in this Instrument, including the
covenants to pay when duc 2!l sums secured by this Instrument, GE CAPITAL shall have the
remedies of a secured party widér the Code, and GE CAPITAL also may invoke the remedies
provided in Section 26 of this Instrament as to such items. In exercising any of said remedies, GE
CAPITAL may proceed against the iems of real property and any items of personal property
specified above, separately or together, 201G ip any order whatsoever, without in any way affecting
the availability of GE CAPITAL's remedies wier the Code or of the remedies provided in Section 26
of this Instrument. Within ten (10) days followi:g aay request therefor by GE CAPITAL, Borrower
shall prepare and deliver to GE CAPITAL a writicritiventory specifically listing all of the personal
property covered by the security interest herein grzated, which inventory shall be certified by
Borrower as being true, correct and complete.

15.  LEASES QF THE PROPERTY. As used in this Section 15, the word "Lease” shall
include subleases if this Instrument is on a leasehold. Borrower shall comply with and observe
Borrower's obligations as landlord under all Leases of the Property or wry part thereof. All Leases
now or hereafter entered into will be in form and substance subject to the 2y proval of GE CAPITAL.
All Leases of the Property shall specifically provide that such Leases ar<isubordinate to this
Instrument; that the tenant attorns to GE CAPITAL, such attornment to be eiicctive upon GE
CAPITAL's acquisition of title to the Property; that the tenant agrees to exceue such further
evidences of attornment as GE CAPITAL may, from time to time, request; that the attorament of the
tenant shall not be terminated by foreclosure; and that GE CAPITAL may, at GE CAPITA L soption,
accept or reject such attornments. Borrower shall not, without GE CAPITAL's written consent,
request or consent to the subordination of any Lease of all or any part of the Property to any lien
subordinate to this Instrument. If Borrower becomes aware that any tenant is taking any act which
may give rise to any right of set-off against rent, Borrower shall (a) take such steps as shall be
reasonably calculated to prevent the accrual of any right to a set-off against rent, (b) immediately
notify GE CAPITAL thereof in writing and of the amount of said set-offs, and (c) within ten (10)
days after such accrual, reimburse the tenant who shall have acquired such right to set-off or take
such other steps as shall effectively discharge such setoff and as shall assure that rents thereafter due
shall continue to be payable without set-off or deduction. Upon GE CAPITAL's receipt of notice of
the occurrence of any default or violation by Borrower of any of its obligations under the Leases, GE
CAPITAL shall have the immediate right, but not the duty or obligation, without prior written notice
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to Borrower or to any third party, to enter upon the Property and to take such actions as GE
CAPITAL may deem necessary to cure any default or violation by Borrower under the Leases. The
costs incurred by GE CAPITAL in taking any such actions pursuant to this Section 15 shall become
part of the Indebtedness, shall bear interest at the rate provided in the Note, and shall be payable by
Borrower to GE CAPITAL on demand. GE CAPITAL shall have no liability to Borrower or to any
third party for any actions taken by GE CAPITAL or not taken pursuant to this Section 15.

16. REMEDIES CUMULATIVE. Each remedy provided in this Instrument is distinct
and cumulative to all other rights ot remedies under this Instrument or afforded by law or equity, and
may be exeicised concurrently, independently or successively, in any order whatsoever.

17. ([LANSFERS OF THE PROPERTY OR BENEFICIAL INTERESTS IN
BORROWER; A3S MPTION. (a) Except as provided in Section 39 below, GE CAPITAL may,
at its option, declare ali sums secured by this Instrument to be immediately due and payable, and GE
CAPITAL may invoke any remedies permitted by Section 26 of this Instrument, if title to the
Property is changed witiout th= prior written consent of GE CAPITAL, which consent shall be at
GE CAPITAL's sole discretien,Any transfer of any interest in the Property or in the income
therefrom, by sale, lease (except for Icases to tenants in the ordinary course of managing income
producing property which are approved vy GE CAPITAL pursuant to Section 15 of this Instrument),
contract, mortgage, deed of trust, further encumbrance or otherwise (including any such transfers as
security for additional financing of the Pivperty), and any change in or transfer, assignment,
hypothecation or pledge of any of the ownershiv im2rests in Borrower (including any change in or
transfer, assignment, hypothecation or pledge of any of the ownership interests of any legal entities
which comprise or control Borrower), shall be considercd a change of titte. GE CAPITAL shall have
the right to condition its consent to any proposed sale orraasfer described in this Section 17 upon,
among other things, GE CAPITAL's approval of the transfcree's creditworthiness and management
ability, and the transferee's execution, prior to the sale or transfer, #1 a written assumption agreement
containing such terms as GE CAPITAL may reasonably require, including, if required by GE
CAPITAL, the imposition of a transfer fee of one percent (1%) of the tn2n outstanding balance of
the Indebtedness. Consent by GE CAPITAL to one transfer of the Freperty shall not constitute
consent to subsequent transfers or waiver of the provisions of this Sectior. 7. No transfer by
Borrower shall relieve Borrower of liability for payment of the Indebtedness.

(b)  Notwithstanding the foregoing, GE CAPITAL agrees to perritt-a one-time
transfer of the Property to an entity which is owned by the current owners of Borrower aslong as
there is no change in the management or conirol of Borrower. In addition, GE CAPITAL agrees to
allow transfers of ownership interests in Borrower to parents, spouses or lincal descendants of the
current owners of Borrower, or to trusts for the benefit of such persons, as long as such transfers are
for bona fide estate planning or tax planning purposes and there is no change in the management or
control of Borrower. Borrower shall pay all costs and expenses incurred by GE CAPITAL in
connection with any transfer described in this paragraph (b) including, without limitation, all
recording charges and taxes, title insurance premiums, reasonable attorneys’ fees and expenses and
other third party costs. In addition, Borrower shall pay a $2,500.00 transfer fee for each transfer
described in this paragraph (b). Any transferee of the Property shall be required to execute and
deliver to GE CAPITAL a loan assumption agreement and such other documents as may be

Dallagé 615125 v 7, 12416.01930 12 Commercial Mortgage

First American Tilie

A T U ST ]

" " y



0323219069 Page: 13 of 30

UNOFFICIAL COPY

reasonably required by GE CAPITAL to evidence the assumption by such transferee of the
obligations of Borrower under the Loan Documents.

18.  NOTICE. Except for any notice required under applicable law to be given in another
manner, any and all notices, elections, demands, or requests permitted or required to be made under
this Instrument or under the Note shall be in writing, signed by the party giving such notice, election,
demand or request, and shall be delivered personally, by telegram, or sent by registered, certified, or
Express United States mail, postage prepaid, or by Federal Express or similar service requiring a
receipt, to the other party at the address stated above, or to such other party and at such other
address withiiithe United States of America as any party may designate in writing as provided herein.
The date of recsipt of such notice, election, demand or request shall be the earliest of (a) the date of
actual receipt, (0) three (3) days after the date of mailing by registered or certified mail, (c) one (1)
day after the date’0f.pailing by Express Mail or the delivery (for redelivery) to Federal Express or
another similar service for priority overnight delivery, service requiring a receipt, or (d) the date of
personal delivery (or refuszi upon presentation for delivery).

19.  SUCCESSOR.ZI.1D ASSIGNS BOUND: JOINT AND SEVERAL LIABILITY:
AGENTS: CAPTIONS. The covenunts and agreements herein contained shall bind, and the rights
hereunder shall inure to, the respective beirs, successors and assigns of GE CAPITAL and Borrower,
subject to the provisions of Section 17 Lieseof, If Borrower is comprised of more than one person
or entity, whether as individuals, partners, pa-inerships or corporations, each such person or entity
shall be jointly and severally liable for Borrower's obligations hereunder. In exercising any rights
hereunder or taking any actions provided for herein -GE CAPITAL may act through its employees,
agents or independent contractors as authorized by GE CAPITAL. The captions and headings of the
sections of this Instrument are for convenience only and are'nnt to be used to interpret or define the
provisions hereof.

20.  WAIVER OF STATUTE OF LIMITATIONS. Bcrrower hereby waives the right fo
assert any statute of limitations as a bar to the enforcement of the lien cf this Instrument or to any
action brought to enforce the Note or any other obligation secured by this tnstrument.

21, WAIVER OF MARSHAT LING. Notwithstanding the existence of aniy other security
interests in the Property held by GE CAPITAL or by any other party, GE CAPITAL sliall have the
right to determine the order in which any or all of the Property shall be subjected fob< remedies
provided herein. GE CAPITAL shall have the right to determine the order in which any-or all
portions of the Indebtedness secured hereby are satisfied from the proceeds realized upon the exercise
of the remedies provided herein, Borrower, any party who consents to this Instrument and any party
who now or hereafter acquires a security interest in the Property and who has actual or constructive
notice hereof hereby waives any and all right to require the marshalling of assets in connection with
the exercise of any of the remedies permitted by applicable law or provided herein,

22. HAZARDOUS WASTE. GE CAPITAL has obtained a Phase I Environmental Site
Assessment dated April 15, 2003, and a Phase II Report dated June 17, 2003, prepared by SECOR
International Corporation (the "Report"). Except as disclosed to GE CAPITAL in the Report,
Borrower has received no notification of any kind suggesting that the Property or any adjacent
property is or may be contaminated with any hazardous waste or materials or is or may be required
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to be cleaned up in accordance with any applicable law or regulation; and Borrower further represents
and warrants that, except as previously disclosed to GE CAPITAL in writing, to the best of its
knowledge as of the date hereof, after due and diligent inquiry, there are no hazardous waste or
materials located in, on or under the Property or incorporated in any Improvements, nor has the
Property ever been used as a landfill or a waste disposal site, or a manufacturing, handling, storage,
distribution or disposal facility for hazardous waste or materials. As used herein, the term "hazardous
waste or materials"” includes any substance or material defined in or designated as hazardous or toxic
wastes, hazardous or toxic material, a hazardous, toxic or radioactive substance, or other similar
term, by any federal, state or local statute, regulation or ordinance now or hereafter in effect.
Borrower skai! promptly comply with all statutes, regulations and ordinances, and with all orders,
decrees or judsments of governmental authorities or courts having jurisdiction, relating to the use,
collection, trea‘ment, disposal, storage, control, removal or cleanup of hazardous waste or materials
in, on or under the Froverty or incorporated in any Improvements, at Borrower's expense. In the
event that GE CAPITAL at any time has a reasonable belief that the Property is not free of all
hazardous waste or mated1zis (other than substances disclosed in the Report or substances used by
Borrower or any tenant of the Praperty in the ordinary course of business and in compliance with all
applicable laws if such use could iiot reasonably be expected to cause or create liability under any
applicable laws) or that Borrower hes viplated any applicable environmental law with respect to the
Property, then immediately, upon requesiby GE CAPITAL, Borrower shall obtain and furnish to GE
CAPITAL, at Borrower's sole cost and ¢X»ense, an environmental audit and inspection of the
Property from an expert satisfactory to Gii CAPITAL. In the event that Borrower fails to
immediately obtain such audit or inspection, GE CAPITAL or its agents may perform or obtain such
audit or inspection at Borrower's sole cost and cazense. If Borrower fails to perform any of its
obligations under this Section 22, GE CAPITAL shail liave the right, but not the obligation, to enter
upon the Property and take such actions and incur such cests and expenses to effect compliance with
this Section 22 as it deems advisable to protect its interest in.the Property; and whether or not
Borrower has actual knowledge of the existence of hazardous wasie or materials on the Property or
any adjacent property as of the date hereof, Borrower shall reimburse GE CAPITAL as provided in
Section 23 below for the full amount of all costs and expenses incurrec by (GE CAPITAL prior to GE
CAPITAL acquiring title to the Property through foreclosure or acceptzace.of a deed in lieu of
foreclosure, in connection with such compliance activities. Neither this provisicni nor any of the other
Loan Documents shall operate to put GE CAPITAL in the position of an owner of tite Property prior
to any acquisition of the Property by GE CAPITAL. The rights granted to GE CAPIT AT herein and
in the other Loan Documents are granted solely for the protection of GE CAPITAL's liex 2:1d security
interest covering the Property and do not grant to GE CAPITAL the right to control Borrower's
actions, decisions or policies regarding hazardous waste or materials.

23. ADVANCES, COSTS AND EXPENSES. Borrower shall pay, within ten (10) days
after written demand from GE CAPITAL, all sums advanced by GE CAPITAL and all costs and
expenses incurred by GE CAPITAL in taking any actions pursuant to the Loan Documents, including
attorneys' fees and disbursements, accountants' fees, appraisal and inspection fees, and the costs for
title reports and guaranties, together with interest thereon at the rate applicable under the Note after
an Event of Default from the date such costs were advanced or incurred. All such costs and expenses
incurred by GE CAPITAL and advances made shall constitute advances under this Instrument to
protect the Property and shall be secured by and have the same priority as the lien of this Instrument.
If Borrower fails to pay any such advances, costs and/or expenses and interest thereon, GE CAPITAL
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may apply any undisbursed loan proceeds to pay the same and, without foreclosing the lien of this
Instrument, may, at its option, commence an independent action against Borrower for the recovery
of the costs, expenses and/or advances, with interest, together with costs of suit, costs of title reports
and guaranty of title, disbursements of counsel and reasonable attorneys' fees incurred therein or in
any appeal therefrom.

24.  ASSIGNMENT OF LEASES AND RENTS. Borrower, for good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, to secure the
Indebtedness, does hereby absolutely and unconditionally grant, bargain, sell, transfer, assign, convey,
set over ana deliver unto GE CAPITAL all right, title and interest of Borrower in, to and under the
Leases of the Property, whether now in existence or hereafter entered into, and all guaranties,
amendments, :xtansions and renewals of said Leases and any of them, and all rents, income and
profits which may now or hereafter be or become due or owing under the Leases, and any of them,
or on account of the nse of the Property.

Borrower represents, varrants, covenants and agrees with GE CAPITAL as follows:

(a)  The sole ownership 0t tiae entire lessor's interest in the Leases is vested in Borrower,
and Borrower has wot;and shall not, perform any acts or execute any other
instruments which migti yrevent GE CAPITAL from fully exercising its rights with
respect to the Leases under cuy of the terms, covenants and/or conditions of this
Instrument.

(b)  The Leases are and shall be valid and eiferceable in accordance with their terms and
have not been and shall not be altered, «nedified, amended, terminated, canceled,
renewed or surrendered, except as approver. in writing by GE CAPITAL. The
material terms and conditions of the Leases shaii not be waived in any manner
whatsoever except as approved in writing by GE CATITAL.

(¢)  Borrower shall not amend or modify any Lease covering more than 1,000 square feet
of rentable area of the Property without prior written notice to (i CAPITAL and GE
CAPITAL's prior written consent.

(d)  Borrower shall give prompt written notice to GE CAPITAL of any notice received
by Borrower claiming that a default by Borrower has occurred under apy- of the
Leases covering more than 1,000 square feet of rentable area of the froperty,
together with a complete copy of any such notice.

(e)  Each of the Leases shall remain in full force and effect irrespective of any merger of
the interest of lessor and any lessee under any of the Leases.

() Borrower will not permit any Lease to become subordinate to any lien other than the
lien of this Instrument.
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(g)  Borrower shall not permit or consent to the assignment by any tenant of its rights
under its Lease without the prior written consent of GE CAPITAL. Without
limitation of the foregoing, Borrower shall not permit or consent to the filing of any
encumbrance against the tenant’s interest under any Lease including, without
limitation, any leasehold mortgage.

This assignment is absolute, is effective immediately, and is irrevocable by Borrower so long
as the Indebtedness remains outstanding. Notwithstanding the foregoing, until a Notice is sent to
Borrower in writing that an Event of Default has occurred (which notice is hereafter called a
"Notice"). Isarrower may receive, collect and enjoy the rents, income and profits accruing from the

Property.

Uponthsocarrence of an Event of Default hereunder, GE CAPITAL may, at its option, after
service of a Notice, réceive and collect all such rents, income and profits from the Property as they
become due. GE CAPITAL shall thereafter continue to receive and collect all such rents, income and
profits, as long as such default.or defaults shall exist, and during the pendency of any foreclosure
proceedings.

Borrower hereby irrevocably-aspoints GE CAPITAL its true and lawful attorney with power
of substitution and with full power for G& CAPITAL in its own name and capacity or in the name
and capacity of Borrower, from and after s¢jvice of a Notice, to demand, collect, receive and give
complete acquittances for any and all rents, income and profits accruing from the Property, either in
its own name or in the name of Borrower or otherwise, which GE CAPITAL may deem necessary
or desirable in order to collect and enforce the paymerit of the rents, income and profits of and from
the Property. Lessees of the Property are hereby express!y 2athorized and directed, following receipt
of a Notice from GE CAPITAL, to pay any and all amouiits due Borrower pursuant to the Leases
to GE CAPITAL or such nominee as GE CAPITAL may desigiais in a writing delivered to and
received by such lessees, and the lessees of the Property are expressly relieved of any and all duty,
liability or obligation to Borrower in respect of all payments so macle.

Upon the occurrence of any Event of Default and at any time during thz continuance thereof,
from and after service of a Notice, GE CAPITAL is hereby vested with ful' pewer to use all
measures, legal and equitable, deemed by 1t to be necessary or proper to enforce this Section 24 and
to collect the rents, income and profits assigned hereunder, including the right of GE'CAPITAL or
its designee, to enter upon the Property, or any part thereof, and take possession of all orany part
of the Property together with all personal property, fixtures, documents, books, records, papers and
accounts of Borrower relating thereto, and GE CAPITAL may exclude Borrower, its agents and
servants, wholly therefrom. Borrower hereby grants full power and authority to GE CAPITAL to
exercise all rights, privileges and powers herein granted at any and all times after service of a Notice,
with full power to use and apply all of the rents and other income herein assigned to the payment of
the costs of managing and operating the Property and of any indebtedness or liability of Borrower
to GE CAPITAL, including, but not limited, to the payment of taxes, special assessments, insurance
premiums, damage claims, the costs of maintaining, repairing, rebuilding and restoring the
Improvements on the Property or of making the same rentable, reasonable attorneys' fees incurred
in connection with the enforcement of this Instrument, and of principal and interest payments due
from Borrower to GE CAPITAL on the Note and this Instrument, all in such order as GE CAPITAL
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may determine. GE CAPITAL shall be under no obligation to exercise or prosecute any of the rights
or claims assigned to it hereunder or to perform or carry out any of the obligations of the lessor under
any of the Leases and does not assume any of the liabilities in connection with or arising or growing
out of the covenants and agreements of Borrower in the Leases. It is further understood that the
assignment set forth in this Section 24 shall not operate to place responsibility for the control, care,
management or repair of the Property, or parts thereof, upon GE CAPITAL, nor shall it operate to
make GE CAPITAL liable for the performance of any of the terms and conditions of any of the
Leases, or for any waste of the Property by any lessee under any of the Leases, or any other person,
or for any dangerous or defective condition of the Property or for any negligence in the management,
upkeep, rerair or control of the Property resulting in loss or injury or death to any lessee, licensee,
employee or stianger,

25. DLEALILT. The following shall each constitute an event of default ("Event of
Default"):

(a)  Faiture of Botrower to make any payment of principal, interest, or any
Prepayment Premium due undei fixe Note when due, and such failure shall continue for a pericd of
ten (10) days after written notice is given to Borrower by GE CAPITAL specifying such failure
(provided that no notice shall be given iany failure by Borrower to pay all amounts which become
due under the Note on the final maturity Jdave thereof); or

(b)  Failure of Borrower with‘n ttie time required by this Instrument to make any
payment for taxes, insurance or for reserves for sucli payments, or any other payment necessary to
prevent filing of or discharge of any lien, and such faiiire shall continue for a period of ten (10) days
after written notice is given to Borrower by GE CAPTT AL srecifying such failure; or

(c)  Failure by Borrower to observe or pertorm ity obligations of Borrower to GE
CAPITAL on or with respect to any transaction, debt, undertaking or agreement other than the
transaction evidenced by the Note and the continuance of such failure ozyond the applicable cure
period, if any, set forth in any of the documents evidencing or securing suz=-other transaction, debt,
undertaking or agreement; or

(d)  Ifthe Property, any partor interest in the Property, or any intercstin Borrower
is transferred in any manner whatsoever in violation of Section 17 of this Instrument; ¢

(¢)  Ifany lease agreement covering 1,000 or more square feet of rentabie area of
the Property is executed by Borrower without GE CAPITAL’s prior written consent; or

H The filing by Borrower of a voluntary petition in bankruptcy or filing by
Borrower of any petition or answer seeking or acquiescing in any reorganization, arrangement,
composition, readjustment, liquidation, or similar relief for itselfunder any present or future federal,
state or other statute, law or regulation relating to bankruptcy, insolvency or other relief for debtors,
or the seeking, consenting to, or acquiescing by Borrower in the appointment of any trustee, receiver,
custodian, conservator or liquidator for Borrower, any part of the Property, or any of the income or
rents of the Property, or the making by Borrower of any general assignment for the benefit of
creditors, or the inability of or failure by Borrower to pay its debts generally as they become due, or
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the insolvency on a balance sheet basis or business failure of Borrower, or the making or suffering
of a preference within the meaning of federal bankruptey law, or the making of a fraudulent transfer
under applicable federal or state law, or concealment by Borrower of any of its property in fraud of
creditors, or the imposition of a lien upon the Property which is not discharged in the manner
permitted by Section 4 of this Instrument, or the giving of notice by Borrower to any governmental
body of insolvency or suspension of operations; or

(g)  The filing of a petition against Borrower seeking any reorganization,
arrangement, composition, readjustment, liquidation, or similar relief under any present or future
federal, stat¢ or other law or regulation relating to bankruptcy, insolvency or other relief for debts,
or the appointrent of any trustee, receiver, custodian, conservator or liquidator of Borrower, of any
part of the Proper.y or of any of the income or rents of the Property, unless such petition shall be
dismissed withir/sixtv (60) days after such filing, but in any event prior fo the entry of an order,
judgment or decree approving such petition; or

(h)  The institution of any proceeding for the dissolution or termination of
Borrower voluntarily, involumarily; or by operation of law unless such proceeding is dismissed within
sixty (60) days after the date on which it is commenced; or

(1) Any warranty, représentation or statement furnished to GE CAPITAL by or
on behalf of Borrower under the Note, this Instrument, the Borrower’s Certificates, any of the other
Loan Documents or any Environmental Indem:aty, Agreement shall prove to have been false or
misleading in any material respect and the impact of'such false or misleading warranty, representation
or statement is not cured to the satisfaction of GE CAPITAL within thirty (30) days after GE
CAPITAL delivers written notice thereof to Borrower; or

G) Any failure of Borrower to observe or perfouiiiany other obligation under this
Instrument if such failure shall continue for a period of thirty (30) days after GE CAPITAL delivers
written notice thereof to Borrower (provided that to the extent any sich failure cannot reasonably
be cured within thirty (30) days, the thirty (30) day period shall be extende< for an additional period
of up to sixty (60) days as long as Borrower immediately commences efforts to'cure such failure and
diligently pursues such efforts to completion); or

(k)  The occurrence of any Event of Default, as such term 1s defined vzder any of
the Loan Documents other than this Instrument; or

I If Borrower fails to complete the Required Transfer (as such term is defined
in Section 41 below) on or before the date which is ninety (90) days after the date of this Instrument.

26. RIGHTS AND REMEDIES ON DEFAULT.

Upon the occurrence of any Event of Default and at any time thereafter, GE CAPITAL may
exercise any one or more of the following rights and remedies:

(a)  GE CAPITAL may declare the entire Indebtedness, including the then unpaid
principal balance on the Note, the accrued but unpaid interest thereon, court costs and reasonable
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attorneys' fees hereunder immediately due and payable, without notice, presentment, protest, demand
or action of any nature whatsoever {(each of which hereby is expressly waived by Borrower),
whereupon the same shall become immediately due and payable. Additionally, GE CAPITAL shall
not be required to make any further advances on the Note or other Loan Documents upon the
occurrence of an Event of Default or an event which, with the giving of notice or passing of time or
both, would constitute an Event of Default.

(b)  GE CAPITAL may enter upon the Property and take exclusive possession
thereof and of all books, records and accounts relating thereto without notice and without being
guilty of trzspass, and hold, lease, manage, operate or otherwise use or permit the use of the
Property, eitheritself or by other persons, firms or entities, in such manner, for such time and upon
such other terms a3 GE CAPITAL may deem to be prudent and reasonable under the circumstances
{making such repiirs, alterations, additions and improvements thereto and taking any and all other
action with reference therato, from time to time, as GE CAPITAL shall deem necessary or desirable),
and apply all rents and otlier amounts collected by GE CAPITAL in connection therewith in
accordance with the provisions of subsection (h) of this Section 26. Borrower hereby irrevocably
appoints GE CAPITAL asthe agcriand attorney-in-fact of Borrower, with full power of substitution,
and in the name of Borrower, if GE CAPITAL elects to do so, to (i) endorse the name of Borrower
on any checks or drafts representing-proceeds of the insurance policies, or other checks or
instruments payable to Borrower with resrect to the Property, (ii) prosecute or defend any action or
proceeding incident to the Property, and (117} iake any action with respect to the Property that GE
CAPITAL may at any time and from time to time azem necessary or appropriate. GE CAPITAL
shall have no obligation to undertake any of the rorcgoing actions, and if GE CAPITAL should do
so, 1t shall have no liability to Borrower for the sufficiercy or adequacy of any such actions taken by
GE CAPITAL,

(c)  GE CAPITAL may foreclose the lien herest in accordance with the laws of
the State of Illinois, and:

(i) in any suit or proceeding to foreclose the liva-hereof, there shall be
allowed and included as additional Indebtedness in the decree for sale, all experiditures and expenses
which may be paid or incurred by or on behalf of GE CAPITAL for reasonab!¢ attorneys' fees,
appraisers' fees, outlays for documentary and expert evidence, stenographers' chargés, ublication
costs and costs (which may be estimated as to items to be expended after entry of the Jdecree) of
procuring all such abstracts of title, title searches and examinations, title insurance policize, and
similar data and assurances with respect to title, as GE CAPITAL may deem reasonably necessary
either to prosecute such suit or to evidence to bidders at sales which may be had pursuant to such
decree the true conditions of the title or to the value of the Property; and

(i)  all expenditures and expenses of the nature mentioned in this
subparagraph ¢, and such expenses and fees as may be incurred in the protection of the Property in
the maintenance of the lien of this Instrument, including the fees of any attorney employed by GE
CAPITAL in any litigation and proceedings affecting this Instrument, the Note or the Property or the
rights of GE CAPITAL hereunder or as to which GE CAPITAL may be made a party by virtue of
its interest in the Property pursuant to this Instrument or otherwise, including probate and bankruptey
proceedings, or in preparation for the commencement or defense of any proceeding or threatened suit
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or proceeding, shall constitute so much additional Indebtedness, and shall be immediately due and
payable by Borrower, with interest thereon at the default rate as indicated in the Note,

(d)  After sale of the Property, or any portion thereof, Borrower will be divested
of any and all interest and claim thereto, including any interest or claim to all insurance policies,
bonds, loan commitments and other intangible property covered hereby. Additionally, Borrower will
be considered a tenant at sufferance of the purchaser of the Property, and said purchaser shall be
entitled to immediate possession thereof, and if Borrower shall fail to vacate the Property
immediately, the purchaser may and shall have the right, without further notice to Borrower, to go
into any jusiice court in any precinct or county in which the Property is located and file an action in
forcible entiy and detainer, which action shall lie against Borrower or its assigns or legal
representatives, 25 a tenant at sufferance. This remedy is cumulative of any and all remedies the
purchaser may have hereunder or otherwise.

e (& Upon, or at any time after, the filing of a complaint to foreclose this
Instrument, the court inwiich such complaint is filed may appoint a receiver of the Property. Such
appointment shall be a matter of sifict right and Borrower hereby irrevocably consents thereto. Such
appointment may be made either befors or after sale, without notice to Borrower, without regard to
solvency or insolvency of Borrower-at.the time of application of such receiver, and without regard
to the then value of the Property or wheirer the same shall be then occupied as a homestead or not,
and GE CAPITAL, or any holder of the Note; may be appointed as such receiver. Such receiver shall
have the power to collect the rents during the perdency of such foreclosure suit and, in case of a sale
anda deficiency, during the full statutory period ¢frsdemption, if any, whether there be a redemption
or not, as well as during any further times when Borrower, except for the intervention of such
receiver, would be entitled to collection of such rents and all other powers which may be necessary
or are usual in such cases for the protection, possession, cenfiol, management and operation of the
Property during the whole of said period. Such receiver shail apply ihe income from the Property in
accordance with the provisions of subsection (h) of this Section 25.

(i)  GE CAPITAL may exercise any and ail zeher rights, remedies and
recourses granted under the Loan Documents or now or hereafter exicting in equity, at law,
by virtue of statute or otherwise,

H GE CAPITAL shall have all rights, remedies and recourses granted in the Loan
Documents and available at law or equity (including specifically those granted by the Cdde in effect
and applicable to the Property or any portion thereof) and the same (i) shall be cumulative and
concurrent; (i) may be pursued separately, successively or concurrently against Borrower, any
guarantor of the Indebtedness or others obligated under the Note, or against the Property, or against
any one or more of them at the sole discretion of GE CAPITAL; (iii) may be exercised as often as
occasion therefor shall arise, it being agreed by Borrower that the exercise or failure to exercise any
of the same shall in no event be construed as a waiver or release thereof or of any other right, remedy
or recourse; and (iv) are intended to be, and shall be, nonexclusive,

(8)  To the fullest extent permitted by law, Borrower hereby irrevocably and

unconditionally waives and releases (i) all benefits that might accrue to Borrower by any present or
future laws exempting the Property from attachment, levy or sale on execution or providing for any
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appraisement, valuation, stay of execution, exemption {rom civil process, redemption or extension
of time for payment; (ii) all notices of any Event of Default (except as may be specifically provided
for under the terms hereof), presentment, demand, notice of intent to accelerate, notice of
acceleration and any other notice of GE CAPITAL's election to exercise or the actual exercise of any
right, remedy or recourse provided for under the Loan Documents; (iii) any right to appraisal or
marshalling of assets or a sale in inverse order of alienation; (iv) any and all rights, benefits or
exemptions under or by virtue of the homestead exemption laws of the state of Illinois; and (v) the
administration of estates of decedents, or other matter to defeat, reduce or affect the right of GE
CAPITAL under the terms of this Instrument to sell the Property for the collection of the
Indebtedness secured hereby (without any prior or different resort for collection) or the right of GE
CAPITAL, unrer the terms of this Instrument, to receive the payment of the Indebtedness out of the
proceeds of sale cf the Property in preference to every other person and claimant whatever (only
reasonable expep:es of such sale being first deducted). Borrower expressly waives and relinquishes
any right or remedy ‘which it may have or be able to assert by reason of the provisions of any laws
pertaining to the rights and remedies of sureties. Without limiting the foregoing: (i) Borrower hereby
expressly waives any and all richts of redemption from sale, if any, under any order or decree of
foreclosure of this Instrument, o1 7is own behalf and on behalf of each and every person, it being the
intent herein that any and all suchrighits of redemption of Borrower and all other persons are and shall
be deemed to be hereby waived to the-fullextent permitted by the provisions of 735 ILCS 5/15-1601
or other applicable law or replacement siatuies: (ii) Borrower will not invoke or utilize any such law
or laws or otherwise hinder, delay or impede ¢ic execution of any right, power or remedy herein, or
otherwise granted or delegated to GE CAPITAI  but will suffer and permit the execution of every
such right, power and remedy as though no such iav-cr laws had been made or enacted; and (iii) if
Borrower is a trustee, Borrower represents that the provisions of this Section (including the waiver
of redemption rights) are made at the express direction el Borrower's beneficiaries and the persons
having the power of direction over Borrower, and are made on behalf of the trust estate of Borrower
and all beneficiaries of Borrower, as well as all other persons mestianed above.

(h)  The proceeds of any sale of, and the rents, profirs «nd other income generated
by the holding, leasing, operating or other use of the Property, shall be appli=d by GE CAPITAL (or
the receiver, if one is appointed) to the extent that funds are so available there{rom in the following
orders of priority: (i) first, to the payment of the costs and expenses of taking ;s0ssession of the
Property and of holding, using, leasing, maintaining, repairing, improving and c=lijzg the same,
including, without limitation, (A) receiver's fees; (B) costs of advertisement; (C) reasonzblz attorneys'
and accountants' fees; and (D) court costs, if any; (ii) second, to the payment of all amounis; other
than the principal amount and accrued but unpaid interest on the Note which may be duc to GE
CAPITAL under the Loan Documents, including all Indebtedness, together with interest thereon as
provided therein, in such order and manner as GE CAPITAL may determine; (iii) third, to the
payment of all accrued but unpaid interest due on the Note in such order and manner as GE
CAPITAL may determine; (iv) fourth, to the payment of the principal amount outstanding on the
Note in such order and manner as GE CAPITAL may determine and all other Indebtedness; and (v)
fifth, to Borrower. Borrower, any guarantor of the Indebtedness and any other party liable on the
Indebtedness shall be liable for any deficiency remaining in the Indebtedness subsequent to any sale
referenced in this subsection (h).
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(i) GE CAPITAL shall have the right to become the purchaser at any sale of the
Property hereunder and shall have the right to be credited on the amount of its bid therefor all of the
Indebtedness due and owing as of the date of such sale.

§)] If GE CAPITAL shall accelerate the Indebtedness following the occurrence
of an Event of Default, any payments received by GE CAPITAL following such acceleration, whether
as the result of voluntary payments made by Borrower or as a result of the sale of the Property, shall
be deemed voluntary prepayments of the Note and accordingly, the prepayment premium required
under the Note shall also be payable, subject to the terms of the Note.

k)  The purchaser at any foreclosure sale hereunder may disaffirm any easement
granted, or rental, lease or other contract made in violation of any provisions of this Instrument and
may take immediate possession of the Property free from, and despite the terms of, any such grant
of easement, rental, \~as2.or other contract.

27.  RELEASE. Upenpayment of all sums secured by this Instrument and any other sums
due to GE CAPITAL in conneciisa with the Loan Documents and upon the performance of all of
Borrower's other obligations under tiie I 0oan Documents, and provided that no Event of Default has
occurred, GE CAPITAL shall release thiz Instrument at Borrower's sole cost and expense.

28.  USE OF PROPERTY. The Fyoperty is not currently used for agricultural, farming,
timber or grazing purposes. Borrower warrants t!iat this Instrument is and will at all times constitute
a commercial mortgage, as defined under approprizie state law.

29.  FUTURE ADVANCES. Upon requesc 4f Borrower, GE CAPITAL, at GE
CAPITAL's option so long as this Instrument secures Indebtedress held by GE CAPITAL, may make
Future Advances to Borrower. Such Future Advances, with interest thiereon, shall be secured by this
Instrument when evidenced by promissory notes stating that said-nnies are secured hereby. The
aggregate of the Indebtedness secured hereby shall at no time exceed $100,000,000.00.

30. IMPOSITION OF TAX BY STATE.

(a)  State Taxes Covered. The following constitute state taxes t5 which this
Section 30 applies:

(i) A specific tax upon mortgages or upon all or any part-of the
indebtedness secured by a mortgage.

(i)  Aspecifictax ona grantor which the taxpayer is authorized or required
to deduct from payments on the indebtedness secured by a mortgage.

(i) A tax on a mortgage chargeable against the Mortgagee or the holder
of the note secured.

(iv)  Aspecific tax on all or any portion of the indebtedness or on payments
of principal and interest made by a mortgagor.
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(b)  Remedies. If any state tax to which this Section 30 applies is enacted
subsequent to the date of this Instrument, this shall have the same effect as an Event of Default, and
GE CAPITAL may exercise any or all of the remedies available to it unless the following conditions
are satisfied:

(1) Borrower may lawfully pay the tax or charge imposed by state tax, and

(i)  Borrower pays the tax or charge within thirty (30) days after notice
from GE CAPITAL that the tax law has been enacted.

31. © ATTORNEYS'FEES. In the event suit or action is instituted to enforce or interpret
any of the terms o1 this Instrument (including, without limitation, efforts to modify or vacate any
automatic stay or injunction), the prevailing party shall be entitled to recover all expenses reasonably
incurred at, before and-aftuitrial and on appeal whether or not taxable as costs, or in any bankruptcy
proceeding including, witkout limitation, reasonable attorneys' fees, witness fees (expert and
otherwise), deposition costs, copying charges and other expenses. Whether or not any court action
is involved, all reasonable expenses;-including but not limited to the costs of searching records,
obtaining title reports, surveyor reoons, title insurance, trustee fees, and other attorneys' fees,
incurred by GE CAPITAL that are necessary at any time in GE CAPITAL's opinion for the protection
of its interest or enforcement of its rights sh=il become a part of the Indebtedness payable on demand
and shall bear interest from the date of expenditurenntil repaid at the interest rate as provided in the
Note. The term "attorneys' fees" as used in the Loan Documents shall be deemed to mean such fees
as are reasonable and are actually incurred.

32. GOVERNING LAW; SEVERABILITY. Tpis Instrument shall be governed by the
law of the State of Illinois applicable to contracts made an/-io be performed therein (excluding
choice-of-law principles). In the event that any provision or claase >f this Instrument or the Note
conflicts with applicable law, such conflict shall not affect other provisians of this Instrument or the
Note which can be given effect without the conflicting provision, and to-tbisend the provisions of this
Instrument and the Note are declared to be severable.

33. TIME OF ESSENCE. Time is of the essence to this Instrument.

34. CHANGES IN WRITING. This Instrument and any of its terms mdy-only be
changed, waived, discharged or terminated by an instrument in writing signed by the pactvdjainst
which enforcement of the change, waiver, discharge or termination is sought. Any agreement
subsequently made by Borrower or GE CAPITAL relating to this Instrument shall be superior to the
rights of the holder of any intervening lien or encumbrance.

35. NOOFFSET. Borrower's obligation to make payments and perform all obligations,
covenants and warranties under this Instrument and under the Note shall be absolute and
unconditional and shall not be affected by any circumstance, including without limitation any setoff,
counterclaim, abatement, suspension, recoupment, deduction, defense or other right that Borrower
or any guarantor may have or claim against GE CAPITAL or any entity participating in making the
loan secured hereby. The foregoing provisions of this section, however, do not constitute a waiver
of any claim or demand which Borrower or any guarantor may have in damages or otherwise against
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GE CAPITAL orany other person, or preclude Borrower from maintaining a separate action thereon;
provided, however, that Borrower waives any right it may have at law or in equity to consolidate such
separate action with any action or proceeding brought by GE CAPITAL.

36. AUTHORIZATION TO INSERT. Borrower authorizes GE CAPITAL or its agent
to insert in the spaces provided herein the amount of the Note, the mortgagee's loan policy number,
the title company issuing such policy, the total amounts of the obligations secured, and the last
payment due dates, if any, if the foregoing information is not typed in on this Instrument.

37. ~. BUSINESS LOAN. Borrower represents and agrees that the loan evidenced by the
Note and secured by this Instrument is a business loan within the purview of 815 ILCS 205/4 (or any
substitute, ameded or replacement statutes) and is transacted solely for the purpose of carrying on
and acquiring the business of Borrower, or if Borrower is a trustee, for the purpose of carrying on
and acquiring the busivess of the beneficiaries of Borrower as contemplated by said Section.

38 WAIVER Or JURY TRIAL. BORROWER HEREBY KNOWINGLY AND
VOLUNTARILY WAIVES AMY-AND ALL RIGHTS THAT BORROWER MAY NOW OR
HEREAFTER HAVE UNDER THE LAWS OF THE UNITED STATES OF AMERICA OR THE
LAWS OF THE STATE OF ILLINOIS TO A TRIAL BY JURY OF ANY AND ALL ISSUES
ARISING DIRECTLY OR INDIRECTLY.IN ANY ACTION OR PROCEEDING RELATING TO
THIS INSTRUMENT, THE LOAN DOCUMENTS OR ANY TRANSACTIONS
CONTEMPLATED THEREBY OR RELATED. THERETO INCLUDING SPECIFICALLY,
WITHOUT LIMITATION, ANY AND ALL DEFENSES, RIGHTS, CLAIMS AND/OR
COUNTERCLAIMS IN ANY SUCH ACTION OR FROCEEDING.

39.  PARTIAL RELEASE. Upon the written réquest of Borrower, GE CAPITAL shall
consider releasing this Instrument from the Property as long #5-¢ach of the following conditions are
satisfied:

(a)  No Event of Default shall have occurred which is contisviip cither as of the date GE
CAPITAL receives such request or at any time thereafter until this Instrument is
released pursuant to this Section 39;

(b)  No material adverse change shall have occurred in the assets, liabilities £ net worth
of Borrower as determined by GE CAPITAL;

(c)  GE CAPITAL shall have obtained new or updated appraisals of the Property and the
properties covered by the Other Instruments (the Property and such other properties
are collectively called the “Properties™) which are acceptable to GE CAPITAL in its
sole discretion and which conclude that the ratio of the outstanding principal amount
of the Indebtedness to the fair market value of the Properties will not exceed sixty five
percent (65%) after the requested release;

(d)  Borrower shall execute and deliver to GE CAPITAL such modifications to the Loan
Documents as GE CAPITAL may reasonably require as a result of such release;
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(¢)  Borrower shall pay all costs, fees and expenses incurred in connection with the
release, including, without limitation, the costs of the appraisals, premiums for
endorsements to one (1) or more of the title policies received by GE CAPITAL in
connection with the transaction secured hereby, and all reasonable attorneys’ fees and
expenses; and

(H) The decision to release the Property from this Instrument shall be made by GE
CAPITAL in its sole but reasonable discretion. Upon GE CAPITAL s receipt of any
request by Borrower pursuant to this Section 39, GE CAPITAL shall have the right
to require, as a condition to considering such request, that Borrower deliver to GE
CAPITAL a deposit in an amount deemed sufficient by GE CAPITAL to pay all third
rarty costs and expenses to be incurred by GE CAPITAL in considering such release,
luciuding, without limitation, appraisal fees and reasonable attorneys’ fees.

40.  EQUIPMENT LOAN. GE CAPITAL agrees to execute and deliver mortgagee
waivers in commercially r:asonable form in favor of any lender which proposes to make a loan to
Borrower to be secured by (ollateral other than the Property. Borrower shall reimburse GE
CAPITAL on demand for all reasonahl= costs and expenses incurred by GE CAPITAL in connection
with any such mortgagee waiver lincluding, without limitation, reasonable attorneys' fees and
expenses.

41.  REQUIRED TRANSFER. On or before ninety (90) days after the date of this
Instrument, Borrower shall (a) form a new entity which is wholly-owned by the shareholders of
Borrower and which is formed for the sole purpose ‘of owning the Property (the “New Entity”) and
in connection therewith, the New Entity shall execute orgzaizational documents which include special
purpose and bankruptcy-remote provisions approved by GE Z APITAL, (b) transfer the Property to
the New Entity, (c) cause the New Entity to assume liability fo24he payment of the Indebtedness and
for the payment and performance of ail other obligations of Bor ower.under the Loan Documents
pursuant to the terms of a loan assumption agreement acceptable to 5= CAPITAL, (d) enter into a
lease of the Property with the New Entity in form and content acceptable 16 GE CAPITAL, (e)cause
the equity owners of the New Entity to pledge their ownership interests'11 tlie New Entity to GE
CAPITAL as security for the payment of the Second Note pursuant to ore)(1) or more pledge
agreements in form and content acceptable to GE CAPITAL, (f) execute and celiver to GE
CAPITAL one (1) or more guaranty agreements guaranteeing the payment and periornyince of the
obligations of the New Entity under the Loan Documents (collectively, the “Blommer (pzaranty”),
and(g) execute and deliver such additional documents or amendments to the Loan Documen’c és GE
CAPITAL may reasonably require to evidence the transfer of the Property and the assumption of the
Indebtedness described in this Section 41. The transactions described in the immediately preceding
sentence are called the “Required Transfer”, Borrower shall pay all costs and expenses incurred by
GE CAPITAL in connection with the Required Transfer, including, without limitation, all reasonable
attorneys’ fees, recording costs and title premiums. The Blommer Guaranty shall also obligate
Borrower to continue to comply with the terms of the letter from Borrower to GE CAPITAL dated
of even date herewith regarding Borrower’s compliance with certain financial covenants.

[SIGNATURE AND NOTARY PAGES FOLLOWS]
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IMPORTANT: READ BEFORE SIGNING. THE TERMS OF THisS
AGREEMENT SHOULD BE READ CAREFULLY BECAUSE ONLY
THOSE TERMS IN WRITING ARE ENFORCEABLE. NO OTHER
TERMS OR ORAL PROMISES NOT CONTAINED IN THIS INSTRUMENT
MAY BE LEGALLY ENFORCED. YOU MAY CHANGE THE TERMS OF
THIS INSTRUMENT ONLY BY ANOTHER WRITTEN AGREEMENT.

IN WITNESS WHEREOQF, Borrower has executed this Instrument or has caused the same
to be executed by its representatives thereunto duly authorized.
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of BLOMMER

This instrument was acknowledged before me on August i 2003, by Joscoh ). mer
,as__P ot CHOCOLATE

COMPANY , a Delaware corporation, on behalf of said corporation.
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EXHIBIT “A”
Legal Description
PARCEL I:

SUB-LOTS 1, 2, 3, 4, 5, 6 AND 7 IN SMITH’S SUBDIVISION OF LOTS 7 AND 8 IN
BLOCK 59 IN RUSSELL MATHER AND ROBERT’S ADDITION TO CHICAGQ, AND THE
NORTH 8 FEET OF LOT 7 IN BLOCK 59 IN RUSSELL MATHER AND ROBERT’S
ADDITIONTO CHICAGO, IN SECTION 9, TOWNSHIP 39 NORTH, RANGE 14, EAST OF
THE THIREZ PRINCIPAL MERIDIAN IN COOK COUNTY, ILLINOIS, TOGETHER WITH
THE VACATEL ALLEYS LYING ADJACENT TO AND ABUTTING SAID LOTS.

PARCEL 2:

LOTS 5, 6, 13, 14, 15, 16_THE SOUTHERLY 32 FEET OF LOT 12, THE SOUTHERLY 22
FEET OF THE EASTERLY 55 FEET AND THE WESTERLY 95 FEET OF LOT 4, ALL IN
BLOCK 359 OF RUSSELL, WATHER AND ROBERT’S ADDITION TQ CHICAGO, IN
SECTION 9, TOWNSHIP 39 NGRTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN IN COOK COUNTY, ILTZINOIS, TOGETHER WITH THE VACATED ALLEYS
LYING ADJACENT TO AND ABUTITINC SAID LOTS.

PARCEL 3

LOTS 35, 6,7, AND 8, IN BLOCK 60 IN RUSSELL; MATHER & ROBERT’S ADDITION TO
CHICAGO, IN SECTION 9, TOWNSHIP 39 NORTIL RANGE 14, EAST OF THE THIRD
PRINCIPAL MERIDIAN, EXCEPTING THEREFROM 7HAT PORTION OF LOTS 7 AND 8
HERETOFORE CONVEYED TO CHICAGO ANDNORTHWESTERN RAILWAY
COMPANY AND DESCRIBED AS FOLLOWS: COMMENCING ON THE SOUTH LINE OF
SAID LOT 8 AT A POINT 20 FEET EAST OF THE SOUTHWEST-<CORNER OF SAID LOT
8, THENCE NORTH 9.25 FEET ON A LINE PARALLEL WITH 1HZ WEST LINE OF LOT
8, THENCE SOUTHEASTERLY TO A POINT ON A SOUTH LINE OF SAID LOT 8, A
DISTANCE OF 45.89 FEET EAST OF THE SOUTHEAST CORNER'QF SAID LOT 8;
THENCE WEST ALONG SAID SOUTH LINE OF SAID LOT 8 TO THE PLACE OF
BEGINNING, IN COOK COUNTY, ILLINOIS.

PIN: 17-09-111-009

17-09-111-016 When recorded return fo.
17-09-111-015 Dina M. FraZieI'-WilliamS
17-09-111-008 30N, LaSalle Strect
17-09-107-010 Suite 310

}383{85883 Chicago, IL 60602
17-09-107-007

Property Address: 600 West Kinzie Street, Chicago, IL

BLOMMER CHOCOLATE - ILLINOIS
DALLAS4 624632v2 12416-01930
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EXHIBIT “B”

Permitted Exceptions

None.

BLOMMER CHOCOLATE - ILLINOIS

DALLASY 624632v2 12416-01930
Firet Arnerioon Tilde
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SCHEDULE “1”
BOILERS
The Boilers manufactured by Burnham Industrial

Model number: 3P-600-8-250
Serial numbers: 27475 and 27476

First gmericon Titde
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