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MORTGAGE AND SECURITY AGREEMENT

THE INDEBTEDNESS EVIDENCED BY AND/OR SECURED BY THIS MORTGAGE AND
SECURITY AGREEMENT IS SUBORDINATED TO THE PRIOR PAYMENT IN FULL OF
CERTAIN SENIOR DEBT (AS DEFINED IN THE SUBORDINATION AGREEMENT
HEREINAFTER REFERRED TO) PURSUANT TO, AND TO THE EXTENT PROVIDED IN,
THAT CERTAIN SUBORDINATION AGREEMENT DATED JUNE & _, 2003 IN FAVOR OF
FIFTH THIRD BANK (CHICAGO), A MICHIGAN BANKING CORPORATION. THIS
INSTRUMENT MAY NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED UNTIL
THE PURCHASER, ASSIGNEE OR TRANSFEREE HAS BECOME A PARTY TO AND
BOUND BY'SUCH SUBORDINATION AGREEMENT.

This Muitgage and Security Agreement made this M day of June, 2003, between
HALES FRANCISTCAN HIGH SCHOOL, an Illinois not-for-profit corporation, having its
principal office at 4931 .S. Cottage Grove, Chicago, Illinois 60615 (“Mortgagor”) and GUMBY,
INC., having an addressa604 N. Franklin Ave., River Forest, IL (“Mortgagee”).

WHEREAS, Mortgagor s justly indebted to Mortgagee as evidenced by a Grid
Promissory Note (the “Note™) of even date herewith, which Grid Promissory Note has been
executed by Mortgagor and is payable to-h¢ order of and delivered to Mortgagee in the principal
amount of $200,000, whereby Mortgagor prorices to pay the said principal amount, or so much
thereof as may be advanced by the holder or halders of the Note from time to time, together with
interest thereon, from the time and at the rate set £arth therein, in installments as therein provided
at the office of Mortgagee, or at such other place &s.«nny be designated in writing by the legal
holder or holders thereof, until December 31, 2004 (tie’ “Maturity Date”), at which time the
principal sums secured hereby and all accrued interest-(neresn shall immediately become due
and payable.

NOW, THEREFORE, Mortgagor, to secure the payment of all principal and interest due
under the Note and the performance of all covenants and agreemenis (and the accuracy of all
representations and warranties) contained in this Mortgage and in any other iastrument securing
the Note (the Note, this Mortgage and any other instrument securing the 1ofz 5r executed and
delivered in connection with the indebtedness represented by the Note are hereirafter referred to,
collectively, as the “Loan Documents”), does hereby Mortgage and Warrant unto Mortgagee, its
successors and assigns forever, the real estate described on Exhibit A attached herete ‘and all of
its estate, right, title and interest therein (the “Real Estate”) situated, lying and being in the City
of Chicago, County of Cook and State of Illinois and commonly known as 4930 S. Cottage
Grove, together with all of Mortgagor’s right, title and interest in and to the following described
property (which property, together with the Real Estate, is collectively referred to as the
“Premises”), to wit:

(D any after-acquired title or reversion in and to the beds of any vaults,
streets, avenues, alleys and other passageways adjoining the Real Estate;
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(2)  all appurtenances, tenements and hereditaments, all gas, oil and mineral
rights and privileges, all riparian, irrigation and drainage rights and privileges and all other
rights, liberties and privileges thereof or in any way now or hereafter appertaining, including
any after-acquired title, franchise or license and the reversion and reversions and remainder and
remainders thereof, relating to or benefiting the Real Estate;

(3)  all of Mortgagor’s interest and rights as lessor in and to all leases now or
hereafter affecting the Premises or any part thereof and all rents, issues, proceeds and profits
accruing and to accrue from the Premises, whether payable pursuant to any present or future
lease or otherwise growing out of any occupancy or use of the Premises (which are pledged
primarily apd on a parity with the Real Estate and not secondarily);

) all proceeds or sums payable in licu of or as compensation for the loss of
or damage to bz Premises, all rights in and to all present and future fire and other hazard
insurance policies pertaining to the Premises, any and all monies or other assets (including
prepaid insurance policics) at any time on deposit with Mortgagee or a depository designated by
Mortgagee (whether depusited by or on behalf of Mortgagor or anyone else) pursuant to any of
the provisions of this Mortgagz sud all awards paid or to be paid in connection with or in lieu of
any condemnation, eminent domaiii, change of grade or similar proceeding for the taking or for
the degradation in the value of all or 2ny part of the Premises,

(5)  all buildings and »nprovements of every kind and description now or
hereafter erected or placed on the Real Estatc ond all materials intended for the construction,
reconstruction, alteration and repair of any sush buildings and improvements, all of which
materials shall be deemed to be included withiii the Premises immediately upon the delivery
thereof to the Premises; and

(6)  all fixtures and personal property now-or hereafter owned by Mortgagor
and attached to or contained in and used in connection with the Premises including, but not
limited to, heating, cooling, ventilating, communication and secunty equipment, pipes, pumps,
tanks, sprinklers and other plumbing equipment and fixtures, lightirg;,-wires, conduit and other
electrical equipment and fixtures, boilers, ranges, furnaces, oil burners arid units thereof, vacuum
cleaning systems, elevators, escalators, engines, motors and other mechawical equipment and
fixtures, awnings, screens, storm doors, windows and window treatments, ctoves, refrigerators
and other appliances and equipment, partitions, mantels, cabinets and other pillwork, rugs,
carpets, and other floor coverings, furniture and furnishings used in the operations of the
Premises and all additions thereto and renewals or replacements thereof or articles in substitution
therefor, whether or not the same are or shall be attached to any building or buildings in any
manner, it being mutually agreed, intended and declared that all the aforesaid property shall, so
far as permitted by law, be deemed to form a part and parcel of the Premises and for the purpose
of this Mortgage to be real estate and covered by this Mortgage; provided, however, that the
provisions of this paragraph shall not apply or attach to the trade fixtures or personal property of
any tenant on the Premises;

TO HAVE AND TO HOLD the same unto the Mortgagee, its successors and assigns
forever, for the purposes and uses herein set forth, free from all rights and benefits under and by
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virtue of the Homestead Exemption Laws of the State of Illinois which rights and benefits the
Mortgagor does hereby expressly waive and release.

MORTGAGOR FURTHER COVENANTS AND AGREES AS FOLLOWS:

1. Payment of Principal and Interest. Mortgagor shall promptly pay when due all
indebtedness, including principal and interest, under the Note and shall duly and promptly
perform and observe all of the terms, provisions, covenants and agreements on the Mortgagor’s
part to be performed or observed under the Loan Documents.

2. Tax and Insurance Deposits. Immediately upon the occurrence of an Event of
Default (as }hereinafter defined), Mortgagor shall deposit with Mortgagee, or a depositary
designated by Mortgagee, concurrently with and in addition to the monthly installments of
principal and ruterest due under the Note until the indebtedness evidenced by the Note is paid,
the following: (i) & cum equal to all real estate taxes and assessments next due on the Premises
(as estimated from tire (¢ time by Mortgagee in its reasonable discretion) divided by the number
of months to elapse forvviuch deposits will be made hereunder to and inctuding the month next
preceding the month when such-taxes will become due and payable and (11} a sum equal to the
amount of the premium or premiviiic that will next become due and payable to replace or renew
the insurance policies required to be maintained by Mortgagor under this Mortgage (as estimated
from time to time by Mortgagee in its-rcasonable discretion) divided by the number of months to
elapse for which deposits will be made hereunder to and including the month next preceding the
expiration date of the policy or policies to bedeplaced or renewed. All such payments described
in this Section shall be held by Mortgagee or vy.ine depositary designated by Mortgagee in trust
without accruing or without any obligation arisiiig for the payment of interest. If the funds so
deposited are insufficient to pay, when due, all taxes and premiums as aforesaid, Mortgagor
shall, within ten (10) days after written demand therefor from Mortgagee, deposit such additional
funds as may be necessary to pay such taxes and premiums. I the funds so deposited exceed the
amount required to pay such taxes and premiums, the excess shaii be credited against the deposit
or deposits next due hereunder. Neither Mortgagee nor the denositary shall be liable for any
failure to make any payments of taxes or premiums unless Mortgagui einall have supplied on a
timely basis to Mortgagee or to the depositary the bill or bills forisuch taxes or insurance
premiums; provided, however, that Mortgagee may at its option make or czuse the depositary to
make any such application of the aforesaid deposits without any direction ot tegiest to do same
by Mortgagor. Mortgagee, by written notice to Mortgagor, may suspend and lzei reinstate, in
whole or in part, the application of this Section as often as it may determine,

3. Taxes_and Other Charges. Mortgagor shall promptly pay, when due and before
the imposition of any penalty, all general taxes, special taxes, special assessments, water charges,
sewer service charges, association charges and all other charges of whatever kind, whether
ordinary or extraordinary or public or private, which may be assessed, levied or imposed against
the Premises and shall furnish to Mortgagee official receipts therefor within ten (10) days after
payment thereof; provided, however, that if an Event of Default hereunder has occurred and
Mortgagee has not suspended the monthly deposits for taxes required under this Mortgage,
Mortgagee may, at its option, either make such deposits available to Mortgagor for the payments
required under this Section or make such payments on behalf of Mortgagor. Mortgagor shall
also pay, when due and before the imposition of any penalty, all charges incurred for utility
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service and scavenger service to the Premises whether or not such charges are or will become
liens against the Premises.

(a)  Insurance. Mortgagor, at its expense, shall obtain and maintain insurance
coverage against such risks and in such amounts as Mortgagee shall from time to time request
and, in the absence of a contrary request from Mortgagor, shall obtain and maintain the insurance
coverage required by the senior lender(s) under Mortgagor’s existing credit facilities.

All policies of insurance required to be obtained and maintained under this
Mortgage shall be in a form and with companies reasonably acceptable to the Mortgagee, shall
contain a waiver by the insurer of its right of subrogation, if any, against Mortgagee, shall
contain ar craorsement which, in substance, provides that no act of negligence on the part of the
insured or aiy-eccupant of the Premises, and no occupancy or use of the Premises for any
purpose more hizzardous than that permitted by the terms of such policy, will affect the validity
or enforceability of zuch insurance as against the Mortgagee and, on any liability risk policy,
shall name Mortgagee es an additional insured and, on all other policies, shall have a
noncontributing mortgag endorsement in favor of and entitling the Mortgagee alone to collect
any and all of the proceeds ‘p2ysvle under such insurance. All such policies of insurance shall
also require written notice from thz insurer to the Mortgagee at least twenty (20) days prior to the
expiration, cancellation or terminatior-of any such policies. Mortgagor shall pay promptly, when
due, any premiums on any insurance-rzguired to be maintained under this Mortgage and shall
furnish to Mortgagee receipts evidencing ayment of such premiums within ten (10} days of any
such due date; provided, however, that if an Eveat of Default has occurred and if the Mortgagee
has not suspended the monthly deposits for insuraince required under this Mortgage, Mortgagee,
at its option, may either make such deposits available to Mortgagor for the payments required
under this Section or make such payments on behalt of Mortgagor. All policies of insurance
required to be maintained by Mortgagor under this Mor.gage, together with evidence that the
premiums therefor covering a period of not less than one (1) year have been paid, shall be
deposited with Mortgagee and, not less than thirty (30) days prior to the expiration of any such
policy, Mortgagor shall deposit an appropriate renewal or replacement rolicy and evidence of the
premium payment therefor as aforesaid. In the event Mortgagee, i1 its reasonable discretion,
determines that any insurance provided by Mortgagor does not comply with the insurance
requirements set forth herein, then Mortgagee may, at any time and at its own discretion, procure
and substitute for any and all of the policies of insurance deposited as aforesaid su<h other policy
or policies of insurance, in such amount and carried with such company as it may/dcisrmine, and
the cost therefor shall be repaid to Mortgagee by Mortgagor upon demand. Morigégor shall
furnish to Mortgagee, upon request, estimates or appraisals of insurable value, without cost to
Mortgagee, such as are regularly and ordinarily made by insurance companies to determine the
then replacement cost of the building or buildings and improvements on the Real Estate.
Mortgagor shall not carry separate insurance concurrent in kind or form, and contributing in the
event of any loss, with any insurance required hereunder.

4. Application of Insyrance Proceeds. In the event of any loss or damage to the
Premises covered by insurance carried by Mortgagor or required under this Mortgage, Mortgagor
shall immediately notify Mortgagee in writing and, if the aggregate claims are less than $25,000,
Mortgagor shall have the right to adjust and compromise all claims under all such policies of
msurance and, if the aggregate claims equal or exceed $25,000, Mortgagee and Mortgagor
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jointly shall have the right to adjust and compromise all claims under all such policies of
insurance. Mortgagor hereby authorizes and directs each and every Insurance company
concerned to make payments for such loss, whether settled by Mortgagor or by Mortgagee,
directly and solely to Mortgagee (who may, but need not, make proof of loss) and Mortgagor
shall sign, upon demand by Mortgagee, all receipts, vouchers and releases required by each
insurance company for such payment. After deducting from any payment received the
reasonable expenses incurred by Mortgagee in collecting or handling such insurance proceeds,
Mortgagee may usc or apply the proceeds, at its option, either (i) as a credit upon all or any
portion of the indebtedness secured by this Mortgage, (i) to repairing and restoring the
improvements on the Real Estate (in which event Mortgagee shall not be responsible for the
proper application thereof nor shall the amount so applied be deemed a payment on the
indebtedness szeured by this Mortgage) or (iii) by delivering same to Mortgagor. In the event
Mortgagee sha'l elect to apply such proceeds to repairing or restoring the improvements on the
Real Estate suck nroceeds shall be made available, from time to time, to Mortgagor after first
providing to Mortgagse; and subject to its approval, satisfactory evidence of the estimated cost of
such repair and resteration and such architect’s certificates, owner’s sworn statements,
contractors” sworn statements-and affidavits, waivers of lien and other evidence of cost, payment
and completion as Mortgagee-indy reasonably require. If the estimated cost of the work to repair
or restore the improvements on (he\Real Estate exceeds fifty percent (50%) of the original
principal amount of the indebtedness secured by this Mortgage, then Mortgagor shall furnish
Mortgagee (for and subject to its approval} all plans and specifications for such rebuilding or
restoration and no payment made prior to the final completion of the work shall exceed ninety
percent (90%) of the value of the work pe forined, from time to time, and at all times the
undisbursed balance of any insurance proceeds rétained by Mortgagee shall be at least sufficient
to pay for the cost of completing the work free «ne clear of any liens or encumbrances. No
interest shall be allowed to Mortgagor on any proczeds of insurance paid to and held by
Mortgagee. In the event of the foreclosure of this Mortgsze, or any other transfer of title to the
Premises in extinguishment of the indebtedness secured by this Mortgage, all right, title and
interest of Mortgagor in and to any insurance policies then in oree and any claims or proceeds
thereunder shall pass to Mortgagee or any purchaser or grantee of the Premises.

5. General Covenants. Mortgagor shall (i) keep and maintain the Premises and
every part thereof in good repair and condition (ordinary wear and tear exZep ed) making such
repairs and replacements as may from time to time be necessary or appropiizc. to keep the
Premises in at least as good condition as that existing on the date of this Mortgzge, (ii) to the
extent that proceeds of insurance are available and Mortgagee allows the proceeds to be
disbursed to Mortgagor, promptly repair, restore or replace any improvements now or hereafter
on the Real Estate which may be or become damaged or destroyed through ordinary wear and
tear or by fire or other casualty to at least as good condition as that existing immediately prior to
such damage or destruction, (iii) complete, within a reasonable period of time, any improvements
now or, with the consent of Mortgagee, which consent shall not be unreasonably withheld or
delayed, hereafter in the process of being constructed on the Real Estate, (iv) repair, restore or
replace any fixtures and personal property now or hereafter on the Real Estate which may be or
become damaged or destroyed to a condition or with items at least equal to those repaired,
restored or replaced and, if subject to the lien of this Mortgage, free of any security interest
therein, encumbrance thereon or reservation of title thereto, (v) comply with all laws, ordinances,
regulations and orders of any federal, state, county or municipal authority and with any
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restriction or requirement contained in any recorded instrument relating to the Premises or to the
use thereof, (vi)comply with any conditions and requirements necessary to maintain the
insurance required under this Mortgage, (vii) maintain any and all rights, licenses, permits,
privileges, franchises or concessions, whether public or private, which are or become applicable
to the Premises or which are granted to Mortgagor in connection with any existing or planned
improvement or use of the Premises, (viii) not erect, demolish, remove or alter any improvement
on the Real Estate except as may be required by law or as may be necessary for any repairs or
replacements expressly required under this Mortgage without the written consent of Mortgagee,
which consent shall not be unreasonably withheld or delayed, (ix) not remove, sever, sell or
mortgage any fixtures or personal property of Mortgagor on the Real Estate except as may be
required by-law or in the ordinary course of business without the prior written consent of
Mortgagee, which consent shall not be unreasonably withheld or delayed, (x) not permit, suffer
or commit any waste, impairment or deterioration of the Premises or any part thereof (ordinary
wear and tear excepted), (xi) not permit or conduct either the generation, treatment, storage or
disposal of hazardous waste, as defined in the Resource Conservation and Recovery Act, or the
disposal on the Premis:s of petroleum or any hazardous substance, as defined in the
Comprehensive Enviroiimentzl Response, Compensation, and Liability Act, and shall perform all
remedial actions necessary as-ihe result of the presence of any such hazardous wastes, petroleum
or hazardous substances on, at ¢t near the Premises, regardless of by whom caused, (xii) not
abandon or vacate the Premises o1 sufier or permit the Premises to be abandoned, (xiii) not use
or suffer or permit the use of the Premises for a purpose other than that for which it is used on
the date of this Mortgage except as may 02 required by law without the prior written consent of
Mortgagee, which consent shall not be unreasonably withheld or delayed, (xiv) not cause, suffer
or permit the Premises to be or become subject to any covenants or restrictions not existing on
the date of this Mortgage or initiate, suffer or peripit any change in any existing covenant,
restriction, zoning ordinance or other private or public.estriction impacting upon the uses which
may be made of, or the improvements which may he piaced upon, the Premises and shall
promptly notify Mortgagee of and appear in and defend, at its sole cost and expense, any
proceeding to impose or change any such covenants and restnizirons and (xv) not subdivide the
Premises or subject the Premises to the provisions of the condomiirun»iaws of the state in which
the Premises are located.

6. Liens and Encumbrances. Mortgagor shall keep the Premises free and clear of
liens by mechanics and materialmen and free and clear of all other lizng; «charges and
encumbrances excepting, however, any lien or encumbrance consented toin writing by
Mortgagee and excepting the lien of real estate taxes not yet due and payable. Moitgugor shall
promptly pay and discharge any lien or encumbrance attaching to the Premises and not permitted
under this Section or deposit with Mortgagee a bond or other security satisfactory to Mortgagee
and sufficient to protect Mortgagee against any loss or damage arising out of such lien or
encumbrance upon receiving notice thercof and shall pay when due or diligently contest any
indebtedness or other charge secured by any lien or encumbrance permitted under this Section.
Mortgagor shall observe and perform all covenants and obligations required to be observed or
performed by Mortgagor under any document creating or evidencing any lien or encumbrance
permitted by this Section and any failure of Mortgagor to observe or perform any such covenant
or obligation shall be a default by Mortgagor under this Mortgage. Upon request by Mortgagee,
Mortgagor shall deliver to Mortgagee satisfactory evidence of any payment or payments required
under this Section.

6
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7. Transfer of Ownership. If there shall occur or Mortgagor shall make or permit or
contract to make or permit, whether voluntary, involuntary, by operation of law or otherwise, any
sale, assignment, transfer, encumbrance or lease of the Premises, or any portion hereof or
interest therein or any interest in or under any trust or other entity which holds title to the
Premises, Mortgagee, at its option and upon notice to Mortgagor, may declare all indebtedness
secured by this Mortgage immediately due and payable and, in the absence of immediate
payment thereof by Mortgagor, may pursue any and all rights and remedies available to
Mortgagee under this Mortgage in the event of a default by Mortgagor.

8. Additional Taxes. If, at any time, the federal or any state or local government, or
any of their-subdivisions, shall levy, assess or impose any documentary, interest equalization or
other tax; assessment or charge on this Mortgage or on the indebtedness secured by this
Mortgage, of siia'l impose upon Mortgagee any tax, assessment, charge or lien required, on the
date of this Mowgige, to be paid by Mortgagor (either by deducting from the value of the
Premises, or any puari thereof, for the purposes of taxation any lien or encumbrance thereon or
changing in any way the laws relating to the taxation of Mortgagor’s interest in the Premises),
Mortgagor shall, upon-aemand by Mortgagee, promptly pay or reimburse Mortgagee for the
payment of such tax, asseismcat, charge or lien and deliver evidence of such payment to
Mortgagee; provided, however, thatif in the opinion of counsel for Mortgagee (i) it might be
unlawful to require Mortgagor to make such payment or (ii) the making of such payment might
be deemed to be the payment of intetesi tevond the maximum amount permitted by law, then at
the option of Mortgagee and upon notice«s Mortgagor, Mortgagee may declare all indebtedness
secured by this Mortgage immediately due” and payable and, in the absence of immediate
payment thereof by Mortgagor, Mortgagee may pursue any and all rights and remedies available
to Mortgagee under this Mortgage in the event ot @ default by Mortgagor. Notwithstanding the
foregoing, Mortgagor shall not be obligated to pay any rortion of Mortgagee’s federal, state or
local income tax or any other tax based upon the net inconie-of Mortgagee.

9. Mortgagee’s Performance of Defaulted Acis: ~ In an Event of Default by
Mortgagor of its obligations under this Mortgage, Mortgagee ‘may, but need not, make any
payment or perform any act required of Mortgagor under the Note or uncer this Mortgage in any
form and in any manner deemed expedient by Mortgagee. By way o1 illustration and not in
limitation of the foregoing, Mortgagee may, but need not, make full o pirtial payment or
payments of principal or interest on prior encumbrances, if any, purciiase, discharge,
compromise or settle any tax lien or other prior or junior lien, claim, title or othercharge, redeem
from any tax sale or forfeiture affecting the Premises or contest any tax or asscesment. All
monies paid for any purpose authorized in this Section and all expenses paid or incurred in
connection therewith, including reasonable attorneys’ fees, and any other monies advanced by
Mortgagee to protect the Premises and the lien hereof, shall be additional indebtedness secured
by this Mortgage and shall be immediately due and payable by Mortgagor to Mortgagee without
notice and with interest thereon at the rate applicable under the Note after an Event of Default
thereunder. Inaction by Mortgagee shall never be considered as a waiver of any right accruing to
Mortgagee under this Section on account of any default of Mortgagor under this Mortgage.

10.  Eminent Domain. Mortgagor shall give Mortgagee immediate notice of any
actual or threatened commencement of any condemnation or eminent domain proceeding
affecting all or any portion of the Premises, including any proceeding for severance or
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consequential damages and any proceeding to change the grade of any street abutting the
Premises, and shall deliver to Mortgagee copies of any and all papers and reports served upon or
received by Mortgagor in connection with any such proceeding. Mortgagor hereby authorizes
Mortgagee to intervene in any such proceeding and to collect and receive any and al} awards and
other compensation to be paid to Mortgagor under or as a result of any such proceeding;
provided, however, that Mortgagor shall have the right to participate jointly with Mortgagee in
any such proceeding. Mortgagor shall execute and deliver to Mortgagee, at any time or times
upon request, free and clear of any claim or encumbrance, any and all agreements and
instruments deemed necessary by Mortgagee for the purpose of validly and sufficiently assigning
to Mortgagee all awards and other compensation to be made to Mortgagor under or as a result of
any such priceeding. The proceeds of any award or other compensation paid to Mortgagee may
be applied by Mortgagee, at its option after the payment of all of its expenses in connection with
such proceeding, including costs and reasonable attorneys’ fees, to the reduction of the
indebtedness sezur.d by this Mortgage or to the restoration of the improvements on the Real
Estate, in which event the proceeds shall be paid out in the same manner and subject to the same
requirements as are applicable to the payment of insurance proceeds. No interest shall be
allowed to Mortgagor o any.award or other compensation paid to or held by Mortgagee.

1l.  Acknowledgement of\Debt. Mortgagor shall execute and deliver to Mortgagee,
from time to time upon request by Moitgagee, a written statement, duly acknowledged, verifying
the total unpaid indebtedness secured by this Mortgage and disclosing whether any alleged
offsets or defenses exist against such indeuiedness.

12. Rents and Leases.

(a)  Approval of Leases. Mortgagee shall have the right to approve all leases
covering space in the Premises, including the form and <ontent of each such lease and the tenant
or tenants thereunder, and, without limiting the generality of tiie, foregoing, Mortgagor shall not,
without Mortgagee’s prior written consent, (i) enter into any 1eas< or permit any tenancy of all or
any portion of the Premises, (ii} execute an assignment or pledge ¢i any rents from the Premises
or of any lease or tenancy of all or any portion of the Premisescxecept as security for the
indebtedness secured by this Mortgage), (iii) accept any installment of rent more than thirty (30)
days before the due date of any such installment, (iv) agree to any amendmeiit to or change in the
terms of any lease or tenancy previously approved by Mortgagee or (v) pernu o5 consent to any
assignment of any lease or tenancy or any sublease of any lease or tenancy of all’er any portion
of the Premises.

(b) Obligations of Mortgagor. Except for (x) extensions of the terms of any
leases with respect to the Premises, (y) increases in the amount of rent to be paid by tenants
under any leases with respect to the Premises, and (z) non-material amendments, supplements,
modifications, changes or alterations in the ordinary course of business to any leases with respect
to the Premises, Mortgagor shall (1) at all times promptly and faithfully keep and perform all of
the covenants, conditions and agreements on the part of landlord to be kept and performed under
all leases and tenancies covering the Premises, (ii) enforce or secure the performance of all of the
covenants, conditions and agreements on the part of the tenants to be kept and performed under
such leases and tenancies, (ii1) appear in and defend any action or proceeding arising out of or in
any manner connected with such leases and tenancies or the rights and obligations of landlord or
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tenants thereunder, (iv) execute and deliver to Mortgagee, upon request, any and all documents
and instruments deemed necessary by Mortgagee to transfer and assign to Mortgagee any lease
and all rents and rights thereunder and under any tenancy covering all or any portion of the
Premises, (v) furnish to Mortgagee, upon request, a written statement containing the names of all
lessees and the terms of all leases and tenancies, including the spaces occupied and the rentals
payable thereunder, and (vi)exercise, within five (5) days of any demand therefor by
Mortgagee, any right to request from any tenant under any lease a certificate with respect to the
status thereof in a form set forth under the applicable lease and otherwise as requested by

Mortgagee.

(c)  Exoneration of Mortgagee. Nothing in this Mortgage or in any other
documents reizting to the indebtedness secured by this Mortgage shall be construed to obligate
Mortgagee, expressly or by implication, to keep or perform any of the covenants and agreements
on the part of the l2adlord to be kept and performed under leases and tenancies covering all or
any portion of the Prerises or to pay any sum of money or damages to be paid by the landlord or
landlord’s assignee undér such leases and tenancies, all of which covenants, agreements and
payments shall be kept, performed and paid by Mortgagor.

(d)  Attornment i the event of a default by Mortgagor and enforcement by
Mortgagee of the remedies provided by law or by this Mortgage, the tenant under each lease and
tenancy covering all or any portion o tile Premises shall, at the option of Mortgagee and upon
delivery of a notice from Mortgagee t0-fuch tenant, attorn to any person succeeding to the
interest of Mortgagor as a result of such eriorcement and shall recognize such successor in
interest as landlord under such lease or tenancy, without any change in the terms or other
provisions thereof; provided, however, that said successor-in-interest shall not be bound by any
payments made or deemed to have been made by‘ary.tenant more than thirty (30) days in
advance of the due date of any such payments or by any a’nendment or modification to any lease
or tenancy made without the prior consent of Mortgagee ¢ said successor-in-interest. Each
tenant, upon request by Mortgagee or any such successor-in-iniierast, shall execute and deliver an
instrument or instruments confirming such attornment and Mortgagor shall cause each lease
covering all or any portion of the Premises to contain a covenant vn the part of the tenant
evidencing its agreement to such attornment.

(¢)  Declaration of Subordination. At the option of Mortgage.. this Mortgage
shall become subject and subordinate, in whole or in part (but not with respect ic the priority of
entitlement to insurance proceeds or to any award or other compensation puid in any
condemnation proceeding) to any and all leases and tenancies of all or any portion of the
Premises upon execution by Mortgagee of a unilateral declaration subordinating this Mortgage to
such leases and tenancies and the recording thercof, at any time hereafter, in the Office of the
Recorder of Deeds in and for the county in which the Premises are located.

63} Inspection of Books and Records. In the event that all or any portion of
the Premises are leased or available for lease, Mortgagor shall, during any such period, keep and
maintain complete and accurate books and records showing, in a manner satisfactory to
Mortgagee, all income and expenses of the Premises and shall, upon request by Mortgagee,
allow Mortgagee to examine such books and records and all supporting documentation at the
principal office of Mortgagor or at such other location as may be mutually agreed upon.

9

C:\My Documents\# 1081842 vi - JTTM-Hales Mortgage and Secutity Agreement.doc



e bbb b

0323818075 Page: 11 of 22

UNOFFICIAL COPY

13.  Security Agreement. This Mortgage shall also constitute a Security Agreement,
as that term is used in the Uniform Commercial Code (the “Code™) of the state in which the
Premises are located, with respect to any portion of the Premises which is now or hereafter
deemed to be personal property, fixtures or property other than real estate and all replacements,
additions and substitutions thereto (the “UCC Collateral”). All of Mortgagor’s right, title and
interest in and to the UCC Collateral is hereby assigned to Mortgagee to secure the payment of
the indebtedness secured by and the performance of the obligations contained in this Mortgage.
Mortgagee shall have, in addition to the rights and remedies granted to Mortgagee under this
Mortgage, all of the rights and remedies of a secured party under the Code with respect to the
UCC Collateral and Mortgagor hereby agrees that in the event Mortgagee shall exercise any right
or remedy under the Code following a default by Mottgagor under this Mortgage, whether to
dispose or ttie.Collateral or otherwise, five (5) days notice by Mortgagee to Mortgagor shall be
deemed to be tzasonable notice under any provision of the Code requiring such notice.
Mortgagor shall -immediately upon request by Mortgagee, execute and deliver to Mortgagee, in a
form prescribed by ivinrtgagee, any financing statement, continuation statement, certificate or
other document covering 4ll or any portion of the UCC Collateral designated by Mortgagee that,
in the opinion of Mortgagee. may be required to perfect, continue, affirm or otherwise maintain
the existence and priority of fiie security interest in the UCC Collateral created under this
Mortgage. Mortgagor, if requested by Mortgagee, shall also execute and deliver to Mortgagee a
Security Agreement covering the GO Collateral and containing such covenants, conditions and
agreements in addition or as a supplément to those contained in this Mortgage as may be
requested by Mortgagee.

14, Inspection of Premises. Mortgagar hereby grants to Mortgagee and its agents the
right to inspect the Premises at all reasonable tiries and shall permit access thereto for such

purpose.

15. Future Advances. If, at any time prior to the payment in full of the indebtedness
secured by this Mortgage, Mortgagee shall advance additiona! funds to or for the benefit of
Mortgagor, such advance together with applicable interest thereon shall be secured by this
Mortgage in accordance with all covenants, conditions and agreemei’s herein contained and, to
the extent permitted by law, shall be on a parity with and not subordinaie to the indebtedness
evidenced by the Note; provided, however, that the indebtedness secured by this Mortgage and
from time to time remaining unpaid shall not, after including the amount o1 ali suach advances,
exceed five (5) times the original principal indebtedness secured by this Mortgage:

16.  Indemnification and Reimbursement of Expenses. Mortgagor shall hold harmless
and indemnify Mortgagee from and against any loss, cost, damage, liability or expense,

including reasonable attorneys’ fees, arising out of any suit or proceeding or threat thereof in
which Mortgagee is made a party or becomes involved (a) because of any damage or destruction
to persons or property on or about the Premises, (b) because of the violation or enforcement of
any law, ordinance, private right or restriction applicable to the Premises or the operation thereof
or (¢) to protect the lien or priority of this Mortgage and any loss, cost, damage or expense 5o
incurred or incurred by Mortgagee in connection with (i) protecting or enforcing any of
Mortgagee’s rights under this Mortgage or (ii) recovering any indebtedness secured by this
Mortgage shall be additional indebtedness secured by this Mortgage and shall be immediately
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due and payable by Mortgagor to Mortgagee without notice and with interest thercon at the rate
applicable under the Note after a default or an event of default thereunder.

17. Remedies on Default.

(a)  Events of Default. It shall be an “Event of Default” under this Mortgage
when and if (i) a default occurs in the payment of any installment of principal or interest when
due under the Note or the payment of any other indebtedness when due under any of the Loan
Documents, (i) a default occurs in the observance or performance of any other covenant,
requirement or condition in the Note or in any of the Loan Documents, (iii) Mortgagee shall
discover any. misrepresentation or breach or inaccuracy in any representation or warranty
contained in shis Mortgage or in any of the Loan Documents, (iv) an “Event of Default” shall
occur under thz T.0an Documents, and such Event of Default shall not be cured or corrected
within the time setiod so prescribed under the Loan Documents, (v) the Mortgagor or any
guarantor of the indsttedness secured by this Mortgage becomes insolvent, admits in writing its
inability to pay its debts’as they become due, makes an assignment for the benefit of creditors,
applies for or consents to'the appointment of a receiver, trustec or custodian for any of its assets
or files a petition for relief miler or files an answer admitting the material allegations of a
petition filed against it under any federal or state bankruptcy Jaw or similar law for the relief of
debtors or (vi)a petition in bankrupicy or other insolvency proceeding is filed against the
Mortgagor or any guarantor of the indetedness secured by this Mortgage or an order is entered
by any court of competent jurisdiction app<iiting a receiver, trustee or custodian for the assets of
Mortgagor or any guarantor of the indebtedness secured by this Mortgage.

(b)  Remedies. Without limititg Other rights granted to Mortgagee under this
Mortgage, upon the occurrence of an Event of Defavit ninder this Mortgage, Mortgagee may, at
its option, (i) declare the entire indebtedness secured by his Mortgage to be immediately due and
payable without notice, demand or presentment (each of whicii is hereby expressly waived by
Mortgagor) whereupon the same shall become immediately due and payable, (ii) institute
proceedings for the complete foreclosure of this Mortgage, (iil) institute proceedings to collect
any delinquent instaliment or installments of the indebtedness secured by this Mortgage without
accelerating the due date of the entirc indebtedness by proceeding with foreclosure of this
Mortgage with respect to any delinquent installment or installments of sucil indebtedness only
and any sale of the Premises under such a foreclosure proceeding shall be suuject to and shall not
affect the unmatured part of the indebtedness and this Mortgage shall be and coniinue as a lien
on the Premises securing the unmatured indebtedness, (iv) institute proceedings 17 zquity or at
law for the specific performance of any covenant, agreement or condition in this Morigage or n
aid of the execution of any power granted in this Mortgage or (v) take such other action as may
be permitted under the laws of the state in which the Premises are located.

(¢)  Expense of Litigation. In any suit to foreclose the lien of this Mortgage
there shall be allowed and included, as additional indebtedness in the judgment or decree of
foreclosure, all expenditures and expenses (which may be estimated as to items to be expended
after entry of the judgment or decree) which may be paid or incurred by or on behalf of
Mortgagee for court costs and attorneys’ fees and for appraisers’ fees, fees for documentary and
expert evidence, stenographer’s fees, publication costs, survey costs and costs of procuring all
abstracts of title, title examinations, title insurance policies, Torrens certificates and other similar
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data and assurances with respect to title as Mortgagee may deem necessary either to prosecute
such suit or to evidence to bidders at any sale which may be had pursuant to such judgment or
decree of foreclosure the true condition of the title to or value of the Premises.

(d)  Right of Possession. Upon the occurrence of an Event of Default and to
the extent permitted by law, Mortgagee, at its option, shall have the right, personally or by its
agents or attorneys, to enter upon and to take and maintain possession of all or any portion of the
Premises and to take and maintain possession of all documents, books, records, papers and
accounts of Mortgagor or the then manager of the Premises relating thereto and may exclude
Mortgagor, its agents or servants, wholly therefrom and may, personally or by its agents or
attorneys as-agent of Mortgagor or in its own name as Mortgagee and under the powers herein
granted posscss, operate, manage and control the Premises and conduct any business thereon
with full power 1 (1) collect all rents, 1ssues and profits from the Premises, (i1) take such action,
legal or equitablz, #s may, in its discretion, be necessary or desirable to protect or enforce the
payment of the rents, issues and profits from the Premises, including instituting actions for
recovery of rent, actions in forcible detainer and actions in distress for rent, (iii) cancel or
terminate any tenancy, icase or sublease for any cause or reason which would entitle Mortgagor
to cancel such tenancy, lease- ot sublease, (iv) elect to disaffirm any tenancy, lease or sublease
made subsequent to this Mortgage cr subordinated to the lien of this Mortgage, (v) extend or
modify any then existing lease or wenancy and make new leases, which extensions, modifications
and new leases may provide for terms ar nptions for terms to expire beyond the maturity date of
the indebtedness secured by this Mortgage; it being understood and agreed that any such leases
and the options and other provisions containes therein shall be binding upon Mortgagor, upon all
persons whose interests in the Premises are suijeot to the lien of this Mortgage and upon any
purchaser or purchasers at any foreclosure sale netwithstanding any redemption from sale,
discharge of the indebtedness secured by this Mortgage; satisfaction of any foreclosure decree or
issuance of any certificate of sale or deed to any purchaseror purchasers at any foreclosure sale,
(vi) make all repairs, decorations, renewals, replacemrents, alterations, additions and
improvements to the Premises as Mortgagee may deem necessary. or desirable, (vii) insure and
reinsure the Premises and all risks inctdent to the possession, operat*ény management and control
of the Premises by Mortgagee and (viii) take such other action for the possession, operation,
management and control of the Premises as Mortgagee may deem necestary or appropriate.

()  Application of Rental Proceeds. Any rents, issues and p-ufits from the
Premises received by Mortgagee, after taking possession of the Premises or pursuant to any
assignment thereof to Mortgagee under the provisions of this Mortgage or aiy separate
Assignment of Rents or Assignment of Leases, shall be distributed and applied to or on account
of the following, in such order of priority as Mortgagee (or, in the case of a receivership, as the
court) may determing: (i) the payment of any expenses incurred in the possession, operation,
management and control of the Premises, including reasonable compensation to Mortgagee or
any receiver that may be appointed and the fees of any managing agent (if management of the
Premises is delegated to such agent) and including lease commissions and other expenses of
procuring tenants and entering into leases for the Premises, (il) the payment of taxes, special
assessments, water and sewer charges and other charges on the Premises now due or which may
become due or which may be or become a lien prior to the lien of this Mortgage, (iii) the
payment of any expenses incurred for any repairs, decorations, renewals, replacements,
alterations, additions and improvements to the Premises or the operation thereof, (iv)the
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payment of any indebtedness secured by this Mortgage, the payment of any amount set forth in
any judgment or decree of foreclosure and the payment of any deficiency which may result from
any foreclosure sale or (v) with respect to any remaining funds, to the Mortgagor, its successors
or assigns, as their rights may appear.

() Appointment of Receiver. Upon or at any time after the filing of any
complaint to foreclose this Mortgage, the court in which such foreclosure is filed may, upon
application by Mortgagee, appoint a receiver of the Premises (which may be Mortgagee) and
Mortgagor hereby consents to such appointment. Such appointment may be made either before
or after sale, without notice, without regard to the solvency or insolvency, at the time of the
application for such receiver, of any party liable for the payment of the indebtedness secured by
this Mortgage. without regard to the then value of the Premises or whether the Premises are then
occupied as ‘a-fiomestead or not and without the posting of any bond being required of the
applicant. Suchsecziver shall have the power to take possession of and to operate, manage and
control the Premises. ‘o collect and receive all rents, issues and profits from the Premises during
the pendency of such foreclosure suit and, in the case of a sale and a deficiency, during the full
statutory period of redemiption, if any, as well as during any further times when Mortgagor, its
successors or assigns, except-ici the intervention of such receiver, would be entitled to collect
such rents, issues and profits ard o exercise all other powers which may be necessary or
desirable for the protection, possessien, operation, management and control of the Premises
during the whole of the aforesaid pericd. ) To the extent permitted by law, such receiver may be
authorized by the court to (i) cancel or teziiinate any tenancy, lease or sublease for any cause or
reason which would entitle Mortgagor to cancel such tenancy, lease or sublease, (ii) elect to
disaffirm any tenancy, lease or sublease made subsequent to this Mortgage or subordinated to the
lien of this Mortgage and (iii) extend or modify zny then existing leases and tenancies and to
make new leases, which extensions, modifications ‘apd-aew leases may provide for terms or
options for terms to expire beyond the maturity date o7 the indebtedness secured by this
Mortgage, it being understood and agreed that any such/leases and the options and other
provisions contained therein shall be binding upon Mortgagor, xron all persons whose interests
in the Premises are subject to the lien of this Mortgage and upon-any nurchaser or purchasers at
any foreclosure sale notwithstanding any redemption from sale, discharge of the indebtedness
secured by this Mortgage, satisfaction of any foreclosure decree or issuarce of any certificate of
sale or deed to any purchaser or purchasers at any foreclosure sale.

(g)  Sale of Premises. To the extent permitted by law all or any pertion of the
Premises or any interest or estate therein to be sold pursuant to any judgment ¢1 idecree of
foreclosure obtained pursuant to this Mortgage shall be sold as a single parcel or as multiple
parcels in such manner or order as Mortgagee, in its sole discretion, may elect. At any
foreclosure sale of all or any portion of the Premises, Mortgagee may bid for and acquire, as
purchaser, the Premises or any portion thereof being sold and, in lieu of paying cash therefor,
may credit against the indebtedness secured by this Mortgage and the amount set forth in the
judgment or deed of foreclosure, the amount bid by Mortgagee at such foreclosure sale.

(h) Application of Foreclosure Proceeds. The proceeds from any foreclosure
sale of all or any portion of the Premises shall be distributed and applied in the following order
of priority: (i) on account of all reasonable costs and expenses incident to any such foreclosure
proceedings, (ii) on account of all items (other than principal and interest remaining unpaid
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under the Note) which, under the terms of this Mortgage, constitute indebtedness secured by this
Mortgage, together with interest thereon (unless otherwise included in the indebtedness) at the
rate applicable under the Note after an Event of Default thereunder, (iii) on account of all
principal and interest remaining unpaid under the Note and (iv) the excess, if any, to Mortgagor,
its successors or assigns, as their rights may appear.

(1) Application of Deposits. Mortgagee shall have the right, but not the
obligation, to apply any deposit held by Mortgagee or by any depository pursuant to any
provisions of this Mortgage to the payment of any indebtedness secured by this Mortgage in such
order and manner as Mortgagee may elect. Mortgagor hereby further irrevocably designates,
makes, copstitutes and appoints Mortgagee (and all persons designated by Mortgagee)
Mortgagor’s irue and lawful attorney (and agent-in-fact) and Mortgagee or Mortgagee’s agent,
may, without notice to Mortgagor and in Mortgagor’s or Mortgagee’s name, but at the cost and
expense of Mortgagze for the limited purposes specified in clauses (x) and (y):

(x) At such time or times after the occurrence and during the continuance of
an Event of Default as-Miortgagee or said agent, in its sole discretion, may determine, endorse
Mortgagor’s name on any checks; notes, acceptances, drafts, money orders or any other evidence
of payment or proceeds of the cauiiateral pledged hereby or other assets of Mortgagor which
come into the possession of Mortgages or under Mortgagee’s control.

(y) At such time or~#imes upon or after the occurrence and during the
continuance of an Event of Default as Mpaitgagee or its agent in its sole discretion may
determine: (i) take control, in any manner, of-any, item of payment or proceeds relating to any
collateral pledged hereunder; (ii) endorse the tianie. of Mortgagor upon any of the items of
payment or proceeds relating to any collateral pledgcd hereunder or other assets of Mortgagor
which come into the possession of Mortgagee or under Mertgagee’s control and deposit the same
to the account of Mortgagee on account of the obligations secured hereby; and (iii) do all other
acts and things necessary, in Mortgagee's determination, to fulfiil any Mortgagor’s obligations
under this Agreement.

The power of attorney granted hereby shall constitute a dower coupled with an
interest and shall be irrevocable.

() Waiver of Statutory Rights. Mortgagor agrees that it shal‘'pot apply for or
avail itself of and hereby waives the benefit of, for itself and all who may claim throush or under
it, any appraisement, valuation, stay, moratorium, extension or exemption laws, wheiher existing
on the date of this Mortgage or hereafter enacted, in any enforcement or foreclosure of this
Mortgage. Mortgagor, for itself and all who may claim through or under it, waives any and all
right to have the Premises or any portion thereof marshalled upon any foreclosure of this
Mortgage and Mortgagor agrees that any court having jurisdiction to foreclose this Mortgage
may order the Premises sold as an entirety. Mortgagor does hereby waive any and all rights of
reinstatement and rights of redemption from sale under any judgment or decree of foreclosure of
this Mortgage on behalf of itself and each and every person, except judgment creditors of the
Mortgagor, acquiring any interest in or title to the Premises subsequent to the date of this
Mortgage.
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(k)  Waiver of Defenses. No action for the enforcement or foreclosure of this
Mortgage shall be subject to any defense which would not be good and available to the party
interposing the same in an action at law upon the Note.

(D Partial Payments. Acceptance by Mortgagee of any payment which is less
than payment in full of all amounts due and payable at the time such payment is made shall not
constitute a waiver of Mortgagee’s right to declare the entire indebtedness secured by this
Mortgage to be immediately due and payable without notice, demand or presentment or to
exercise any other right or remedy of Mortgagee under this Mortgage at that time or at any
subsequent time nor shall such acceptance nullify any prior exercise by Mortgagee of any right
or remedy under this Mortgage without the express written consent of Mortgagee.

fin)  Rescission of Acceleration. Mortgagee shall have the right to rescind any
acceleration of in¢ indebtedness secured by this Mortgage and the right to discharge or dismiss
any proceedings brovght to enforce any right or remedy of Mortgagee under this Mortgage and,
in the event Mortgagee 2iects to exercise either of such rights, the obligations of Mortgagor and
the rights and remedies-."Mortgagee shall continue as if such acceleration had not been made or
such proceedings had not bezn cranmenced.

18. Remedies Cumulaiive and Concurrent. The rights and remedies of Mortgagee as
provided in this Mortgage shall nov-be-exclusive of, but shall be in addition to, any right or
remedy now or hereafter existing at law_«r.in equity and all such rights and remedies may be
exercised together, independently or in any ecuinbination and when and as often as Mortgagee
shall elect.

19.  Subrogation. In the event that any partion of the proceeds of the indebtedness
secured by this Mortgage are used, directly or indirectly, to pay off, discharge or satisfy, in
whole or in part, any prior lien or encumbrance on ihe Prcimises, or any part thereof, then
Mortgagee shall be subrogated to the rights of the creditor under such other lien or encumbrance
and shall have the benefit of the priority of such other lien or encitsorance.

20.  Environmental Matters. Mortgagor covenants, represeiits and warrants that:
(1) no substances, including without limitation, asbestos or any substance cuitaining more than
0.1 percent asbestos, the group of compounds known as polychlorinated biphesivls, flammable
explosives, radicactive materials, chemicals known to cause cancer or repredritive toxicity,
pollutants, effluent, contaminants, emissions or related materials and any items included in the
definition of hazardous or toxic waste, materials or substances (“Hazardous Materials”) (any
mixture of a Hazardous Material, regardless of concentration, with other materials shall be
considered a Hazardous Material) under any law relating to environmental conditions and
industrial hygiene, including without limitation, the Resource Conservation and Recovery Act of
1976 (“RCRA”), 42U.S.C. §6901 et seq., the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (“CERCLA™), 42 U.S.C. §§9601 et seq., as amended by
the Superfund Amendments and Reauthorization Act of 1986 (“SARA”™), the Hazardous
Materials and Transportation Act, 49 U.S.C. §1801, et seq., the Clean Air Act, 42 U.S.C. §§7401
et seq., the Toxic Substances Control Act, 15 U.S.C. §§2601-2629, the Safe Drinking Water
Act, 42 U.S.C. §§300f et seq., and ali similar federal, state and local environmental statutes,
ordinances and the regulations, orders, decrees now or hercafter promulgated thereunder
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(collectively, the “Hazardous Material Laws”), have been or shall be installed, used, generated,
manufactured, treated, handled, refined, produced, processed, stored or disposed of, or otherwise
present in, on or under the Premises except that this provision does not prohibit (1) the use of
unrecycled fuel oil as a boiler fuel; (2) the normal use of consumer products; or (3) the normal
use of materials such as cleaning products, copier toner, and similar materials routinely used in
offices; (b) no activity has been or shall be undertaken on the Premises which would cause (i) the
Premises to become a hazardous waste treatment, storage or disposal facility within the meaning
of, or otherwise bring the Premises within the ambit of RCRA or any Hazardous Material Law,
(i) a release or threatened release of Hazardous Material from the Premises within the meaning
of, or otherwise bring the Premises within the ambit of CERCLA or SARA or any Hazardous
Material Laww. or (iii) the discharge of Hazardous Material into any watercourse, body or surface
or atmospheie-of any Hazardous Material which would require a permit under any Hazardous
Material Law;ic) no activity has been or shall be undertaken with respect to the Premises which
would cause a violution or support a claim under RCRA, CERCLA, SARA or any Hazardous
Material Law; (d) no urderground storage tanks or underground Hazardous Material deposits are
or were located on th¢ Premises and subsequently removed or filled; (e) no investigation,
administrative order, iitigation or settlement with respect to any Hazardous Materials is
threatened or in existence wiip respect to the Premises; and (f) no notice has been served on
Mortgagor from any entity, govirnimental body, or individual claiming any violation of any
Hazardous Material Law, or requiiing compliance with any Hazardous Material Law, or
demanding payment or contribution for er.vironmental damage or injury to natural resources. In
the event of a conflict between the terins and provisions of this Section and the terms and
provisions of Paragraphs 8.1(n) and 8.2(f) of the Loan Agreement, this Section shall govern and
control in accordance with Paragraph 10.10 of thc l.oan Agreement.

21.  Partial Release. Mortgagee may, at‘arytime and from time to time, with or
without consideration, release any portion of the Premises from the lien of this Mortgage, release
any person liable for any indebtedness secured by this Mortgage or extend the time for payment
of all or any portion of the indebtedness secured by this Mortgzz= without in any way affecting
the lien of this Mortgage or the priority thereof (except as speciricaiiv-set forth in such release)
and without in any way affecting the obligations of any party liable {cr tie indebtedness secured
by this Mortgage (except as specifically set forth in such release or exteris'on).

22.  Purpose of Loan. Mortgagor represents and agrees that the pruceeds of the
indebtedness secured by this Mortgage and any future advances made by~ Niortgagee to
Mortgagor and secured by this Mortgage will be used for “business purposes™ as wnat term is
defined in Section 6404(1)(c) of Chapter 17 of the Illinois Revised Statutes.

23.  Excess Interest. If it is determined that Mortgagor shall have paid or there shall
have accrued interest on the indebtedness secured by this Mortgage in an amount in excess of
that permitted by law, such excess shall, to the extent required by law and otherwise at the option
of Mortgagee, either be applied to reduce the unpaid indebtedness secured by this Mortgage or
be refunded to Mortgagor.

24, Waiver. Any delay in the exercise of or failure to exercise any right or remedy
accruing on any default under this Mortgage shall not impair any such right or remedy and shall
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not be construed to be a waiver of any such default or acquiescence therein nor shall it affect any
subsequent default of the same or of a different nature.

25.  Notices. All notices, consents, requests, demands and other communications to
be given in connection with this Mortgage shall be in writing and shall be deemed duly given to
any party or parties (a) upon delivery to the address of the party or parties specified below if
delivered personally or sent by certified or requested mail, return receipt requested, or (b) upon
dispatch if transmitted by telecopy or other means of facsimile transmission, as follows:

If to Mortgagor:

Hales Franciscan High School
4930 South Cottage Grove
Chicago, Illinois 606135
Attention: Principal

scsimile No.: 773.285.7025

If to Mortgag:e:

Gumby, Inc.

604 N. Frankhn2:ve.

River Forest, IL. G0Z05
Attention: Michael C. Guimbel
Facsimile No. 312.786.5358

or to such other address or telecopy number as arny/party may hereafter designate by written
notice in the aforesaid manner. Nothing in this Section:shall be construed to require notice from
Mortgagee to Mortgagor prior to taking any action™ permited under this Mortgage unless
specifically required by the terms of this Mortgage.

26.  Successors and Assigns. This Mortgage and all provisions hereof shall extend to
and be binding upon the Mortgagor, its successors and assigns, and ali persons claiming under or
through Mortgagor and shall inure to the benefit of Mortgagee and its successars and assigns.

27.  Further Assurances. Mortgagor shall, upon the request of Morigagee, execute,
acknowledge and deliver any additional instruments and further assurances and do’ot cause to be
done any further acts and things as may be reasonably necessary to carry out the inicnt of this
Mortgage.

28.  Definitions. “Mortgagor” when used herein shall include the undersigned and all
persons liable for the payment of the indebtedness, or any part thereof, secured by this Mortgage
whether or not such persons shall have executed this Mortgage. Whenever the context of any
sentence of this Mortgage shall so require, the singular shall include the plural, the plural the
singular and the use of any gender shall include all genders. The word “person” as used herein
shal}l mean any natural person and any partnership, joint venture, corporation, association or
other legal entity.
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20.  Time is of the Essence. It is specifically agreed that time is of the essence of this
Mortgage.

30.  Modifications. This Mortgage may not be amended or modified except by an
instrument in writing signed by the party against whom enforcement of the amendment or
modification is asserted.

31.  Covenants to Run with the Land. All the covenants and agreements contained in
this Mortgage shall run with the land.

32. . Captions. The captions and headings of the sections of this Mortgage are for
convenience-only and are not to be construed as defining or limiting, in any way, the scope or
intent of the previsions of this Mortgage.

33.  Seveidvility. If any provision of this Mortgage or the application thereof to any
circumstances shall b¢ keld invalid or unenforceable, the remainder of this Mortgage and the
application thereof to other circumstances shall not be affected thereby and shall be enforced to
the greatest extent permitted by law.

34.  Construction. Thil Mortgage shall be construed and enforced in accordance with
the laws of the state where the Real Hstate is located.

35.  Release. Upon payment in full of all indebtedness secured by this Mortgage and
the satisfaction of all obligations of Mortgagor hereunder, Mortgagee shall release the lien of this
Mortgage and shall return or cause the return cf -<py deposit or deposits held by Mortgagee or
any depository pursuant to any provisions of this Meiigage to Mortgagor.

IN WITNESS WHEREOF, Mortgagor has caused tiiis Mortgage to be signed the day and
year first above written.

ATTEST: HALES NCISC AI SCHOQL
Ne;f': Jél}u/ ”Mcéru,wz— AName: DE?Q/CK DL /
Tide: Cee Title: QIR LN/ s

Mortgagee: GUMBY, INC.

BWW
Name: i cheed CVSum bl
Title: f7esidend
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STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

I, ; ﬁ::‘cgg &4 /7/7%4, a Notary Public in and for_said County, in the State
aforesaid, do hereby certify that Nede 7o MolwrOE and Derye :

the ~S&retiry and ( )_/Lgt'f*ﬂg& of Hales Franciscan High School,
personally kno¥n to me to be the same persons whose names are subscribed to the foregoing

instrument 7. such __ ~S$&0 e @g;{ and __CoAa i r e ,
respectively, appeared before me th¥s day in person and acknowledged that they signed and

delivered the sqadinstrument as their own free and voluntary act and as the free and voluntary act
of said corporatiza, Jor the uses and purposes therein set forth

740
Given under my liznd and notarial seal this 19% day of June, 2003.

e LT

Notary Public

My commission expires: S PR
» e et DT e <

s CEiIaL & &

7" /’0 V . PR =G A D ER ¢

E: Y [ 3 .“;‘Ti‘; &

~ Vit ‘”'“\“,'! F.‘I.f\ &

A 147 20t bapmies U7 FUL/ 04 ¢

THIS INSTRUMENT WAS PREPARED BY
AND SHOULD BE RETURNED TO:

John T. McEnroe
222 N. LaSalle Street
Suite 2600

Chicago, IL 60601

C:\My Documents\#1081842 v1 - FTM-Hales Mortgage and Security Agreement.doc

e el s e

B T e



0323818075 Page: 21 of 22

UNOFFICIAL COPY

STATE OF ILLINOIS )

) SS.
COUNTY OF COOK )

I, Londa S. f 77& 5/ €¢, a Notary Public in and for said County, in the State
aforesaid, do hereby certify Michael C. Gumbel, personally known to me to be the same person
whose name is subscribed to the foregoing instrument appeared before me this day in person and
acknowledged that he signed and delivered the said instrument as his own free and voluntary act
and as the free and voluntary act of Gumby, Inc., for the uses and purposes therein set forth.

Giver'under my hand and notarial seal this !8: Thday of June, 2003.

Notary Public U

My commission expires:

. "OFFICIAL SEAL
$ LINDA S Mosit,]%}( _
¢ Notary Public, State of iit0Is ¢
3My Commission Expites 05/ 16/062
:00000000000@0&@9%%@&)0&0&

THIS INSTRUMENT WAS PREPARED BY
AND SHOULD BE RETURNED TO

John T. McEnroe
222 N. LaSalle Street
Suite 2600

Chicago, IL 60601
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EXHIBIT “A”

LEGAL DESCRIPTION

PARCEL 1:

LOT 6 (EXCEPT THE EAST 50.00 FEET AND EXCEPT THE NORTH 33.00 FEET THEREOF) LOT 7
(EXCEPT THE EAST 50.00 FEET THEREOF); LOT 8 (EXCEPT THE EAST 50.00 FEET THEREOF):
LOT 9 (EXCEPT THE EAST 50.00 FEET THEREOF) AND LOT 10 (EXCEPT THE EAST 50.00 FEET
AND EXCEPT THE SOUTH 30.00 FEET THEREOF) IN BAYLEY'S SUBDIVISION OF THE EAST 1/2
0T SOUTHEAST 174 OF THE NORTHEAST 1/4 OF THE NORTHEAST 1/4 AND THE EAST 1/2 OF
THE NORTHEASY 1’4 OF THE SOUTHEAST 1/4 OF THE NORTHEAST 1/4 OF SECTION 10,
TOWNSHIP 38 NORih. RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, (EXCEPT THOSE
PARTS THEREOF TAKFW.FOR 49TH AND 50TH STREETS AND COTTAGE GROVE AVENUE), IN COOK

COUNTY, ILLINOIS.

PARCEL 2:

THE WEST 1/2 OF THE NORTHEASI 1/4 OF THE SOUTHEAST 1/4 OF THE NORTHEAST 1/4 OF
SECTION 10, TOWNSHIP 38 NORTH, RANG: 14, EAST OF THE THIRD PRINCIPAL MERIDIAN,
(EXCEPT THE WEST 27.00 FEET; THE WCxiH 33.00 FEET AND THE SOUTH 30.00 FEET
THEREQF), IN COOK COUNTY, ILLINDIS.

PARCEL 3:

THE EAST 1/2 OF VACATED EVANS AVENUE, LYING WELT OF AND ADJOINING PARCEL 1,
AFORESAID AND LYING EAST OF AND ADJOINING PARCEL 2, AFORESAID.

PARCEL 4:

THE 16-FOOT NORTH/SOUTH VACATED ALLEY, LYING WiTHIN LOT 8, BCJWILED BY: LOT 7 ON
THE NORTH AND LOT 9 ON THE SOUTH, ALL FALLING tN PARCEL 1, AFURESALD.]

P'\M; 2040~ 721-003
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