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THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF RENTS AND
FIXTURE FILING (the “Security Instrument”) is made as of the 21st day of July, 2003, by GFS
MARKETPLACE REALTY ONE LLC, having its chief executive office at 333 50th Street
S.W., Wyoming, Michigan 49548 (hereinafter referred to as “Borrower””), to MERRILL
LYNCH MORTGAGE LENDING, INC., having an address at 4 World Financial Center, New
York, New York 10080, attention: Commercial Mortgage Financing (hereinafter referred to as
“Lender”).

WITNESSETH:

WHERZAS, Lender has authorized a loan {hercinafter referred to as the “Loan”) to
Borrower in the maximum principal sum of THIRTY-THREE MILLION FOUR HUNDRED
THOUSAND ANDYC/100 DOLLARS ($33,400,000.00) (hereinafter referred to as the “Loan
Amount”), which Loan is evidenced by that certain promissory note, dated the date hereof
(together with any supplements, amendments, modifications or extensions thereof, hereinafter
referred to as the “Note”) given by Borrower, as maker, to Lender, as payee;

WHEREAS, in consideraticn of the Loan, Borrower has agreed to make payments in
amounts sufficient to pay and redecii ‘and provide for the payment and redemption of the
principal of, premium, if any, and interest ¢n.the Note when due;

WHEREAS, Borrower desires by this Sectrity Instrument to provide for, among other
things, the issuance of the Note and for the depusit; deed and pledge by Borrower with, and the
creation of a security interest in favor of, Lender, 45 security for Borrower’s obligations to
Lender from time to time pursuant to the Note and theother Loan Documents;

WHEREAS, Borrower and Lender intend these recitals 4o be a material part of this
Security Instrument; and

WHEREAS, all things necessary to make this Security Instrument the valid and legally
binding obligation of Borrower in accordance with its terms, for the uszs and purposes herein set
forth, have been done and performed.

NOW THEREFORE, to secure the payment of the principal of, prepaymers premium (if
any) and interest on the Note and all other obligations, liabilities or sums due or t¢ kecome due
under this Security Instrument, the Note or any other Loan Document, including, witlout
limitation, interest on said obligations, liabilities or sums (said principal, premium, interest and
other sums being hereinafter referred to as the “Debt”), and the performance of all other
covenants, obligations and liabilities of Borrower pursuant to the Loan Documents, Borrower has
executed and delivered this Security Instrument;, and Borrower has irrevocably granted, and by
these presents and by the execution and delivery hereof does hereby irrevocably grant, bargain,
sell, alien, demise, release, convey, assign, transfer, deed, hypothecate, pledge, set over, warrant,

mortgage and confirm to Lender, forever with power of sale, all right, title and interest of
Borrower in and to all of the following property, rights, interests and estates:

NYLIB4/1633632
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(a)  the plot(s), piece(s) or parcel(s) of real property described in Exhibit A
attached hereto and made a part hereof (individually and collectively, hereinafter referred
to as the “Premises”);

(by  all buildings, foundations, structures, fixtures, additions, enlargements,
extensions, modifications, repairs, replacements and improvements of every kind or
nature now or hereafter located on the Premises (hereinafier collectively referred to as the

“Improvements”);

(c) all easements, servitudes, rights-of-way, strips and gores of land, streets,
ways. alleys, passages, sewer rights, water, water courses, water rights and powers,
ditchey. ditch rights, reservoirs and reservoir rights, air rights and development rights,
lateral suprort, drainage, gas, oil and mineral rights, tenements, hereditaments and
appurtenances of any nature whatsoever, in any way belonging, relating or pertaining to
the Premises orthe Improvements and the reversion and reversions, remainder and
remainders, whether sxisting or hereafter acquired, and all land lying in the bed of any
street, road or avenue; epened or proposed, in front of or adjoining the Premises to the
center line thereof and any/ and all sidewalks, drives, curbs, passageways, streets, spaces
and alleys adjacent to or used 1y connection with the Premises and/or Improvements and
all the estates, rights, titles, interests; property, possession, claim and demand whatsoever,
both in law and in equity, of Bortower of, in and to the Premises and Improvements and
every part and parcel thereof, with th¢ appurtenances thereto;

(d) all machinery, equipment, tiitings, apparatus, appliances, furniture,
furnishings, tools, fixtures (including, but not lixuited to, all heating, air conditioning,
ventilating, waste disposal, sprinkler and fire arid Zheft protection equipment, plumbing,
lighting, communications and elevator fixtures) and e(her property of every kind and
nature whatsoever owned by Borrower, or in which berower has or shall have an
interest, now or hereafter located upon, or in, and used in.curnection with the Premises or
the Improvements, or appurtenant thereto, and all building eqeipment, materials and
supplies of any nature whatsoever owned by Borrower, or in which Borrower has or shall
have an interest, now or hereafter located upon, or in, and used in coanection with the
Premises or the Improvements or appurtenant thereto (hereinafter, atl-ofihe foregoing
items described in this paragraph (d) are collectively called the “Equipmient”), all of
which, and any replacements, modifications, alterations and additions thereto:io the
extent permitted by applicable law, shall be deemed to constitute fixtures (the
“Fixtures”), and are part of the real estate and security for the payment of the Debt and
the performance of Borrower’s obligations. To the cxtent any portion of the Equipment
is not real property or Fixtures under applicable law, it shall be deemed to be personal
property, and this Security Instrument shall constitute a security agreement creating a
security interest therein in favor of Lender under the UCC;

(e) all awards or payments, including interest thereon, which may hereafter be
made with respect to the Premises, the Improvements, the Fixtures, or the Equipment,
whether from the exercise of the right of eminent domain (including but not limited to
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any transfer made in lieu of or in anticipation of the excrcise of said right), or for a
change of grade, or for any other injury to or decrease in the value of the Premises, the
Improvements or the Equipment or refunds with respect to the payment of property taxes
and assessments, and all other proceeds of the conversion, voluntary or involuntary, of
the Premises, Improvements, Equipment, Fixtures or any other Property or part thereof
into cash or liquidated claims;

(f) all leases, tenancies, licenses and other agreements affecting the use,
enjoyment or occupancy of the Premises, the Improvements, the Fixtures, or the
Ecwipment or any portion thereof now or hereafter entered into, whether before or after
the fi'ifig by or against Borrower of any petition for relief under the Bankruptcy Code and
all reciprocal easement agreements, license agreements and other agreements with Pad
Owners'(zerzinafter collectively referred to as the “Leases”), together with all cash or
security depusi(s; Jease termination payments, advance rentals and payments of similar
nature and guarantess or other security held by, or issued in favor of, Borrower in
connection therewitb o the extent of Borrower’s right or interest therein and all
remainders, reversions «nd other rights and estates appurtenant thereto, and all base,
fixed, percentage or addit’onal rents, and other rents, oil and gas or other mineral
royalties, and bonuses, issues, rrofits and rebates and refunds or other payments made by
any Governmental Authority fron o relating to the Premises, the Improvements, the
Fixtures or the Equipment plus alt ‘ents. common area charges and other payments now
existing or hereafter arising, whether paid or accruing before or after the filing by or
against Borrower of any petition for reli¢f vinder the Bankruptey Code (the “Rents”) and
all proceeds from the sale or other disposition ~f the Leases and the right to receive and
apply the Rents to the payment of the Debt;

(g)  all proceeds of and any unearned prenjiuiLs on any insurance policies
covering the Premises, the Improvements, the Fixtures, the Rents or the Equipment,
including, without limitation, the right to receive and appiy ie proceeds of any
insurance, judgments, or settlements made in lieu thereof, foi ariage to the Premises, the
Improvements, the Fixtures or the Equipment and all refunds or'rebates of Impositions,
and interest paid or payable with respect thereto;

(h)  all deposit accounts, securities accounts, funds or other acconunts
maintained or deposited with Lender, or its assigns, in connection herewith;izcluding,
without limitation, the Security Deposit Account (to the extent permitted by law), the
Engineering Escrow Sub-Account, the Central Account, the Basic Carrying Costs Sub-
Account, the Debt Service Payment Sub-Account, the Debt Service Reserve Sub-
Account, the Recurring Replacement Reserve Sub-Account and the Operation and
Maintenance Expense Sub-Account and all monies and investments deposited or to be

deposited in such accounts;

(1) all accounts receivable, contract rights, franchises, interests, estate or other
claims, both at law and in equity, now existing or hereafter arising, and relating to the
Premises, the Improvements, the Fixtures or the Equipment, not included in Rents;

NYLIB1/1633632
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() all now existing or hereafter arising claims against any Person with respect
to any damage to the Premises, the Improvements, the Fixtures or the Equipment,
including, without limitation, damage arising from any defect in or with respect to the

design or construction of the Improvements, the Fixtures or the Equipment and any
damage resulting therefrom;

(k) all deposits or other security or advance payments, including rental
payments now or hereafter made by or on behalf of Borrower to others, with respect to (1)
insurance policies, (i) utility services, (iii) cleaning, maintenance, repair or similar
servicis, (iv) refuse removal or sewer service, (V) parking or similar services or rights and
(vi) rznial of Equipment, if any, relating to or otherwise used in the operation of the
Premises. the Tmprovements, the Fixtures or the Equipment;

(D) 4itintangible property now or hereafter relating to the Premises, the
Improvements, the Fixtures or the Equipment or its operation, including, without
limitation, software, leiter of credit rights, trade names, trademarks (including, without
limitation, any licensesof or agreements to license trade names or trademarks now or
hereafter entered into by Tsorrower), logos, building names and goodwill; it being
understood that such intangibie property shall not include any intangible property owned
or held by Prime Tenant or any ofifs Affiliates (other than Borrower) whether or not used
by Prime Tenant in the conduct ot its retail sales business in the Premises;

(m) all advertising material, gliayanties, warranties, building permits, other
permits, licenses, plans and specifications, shsp and working drawings, soil tests,
appraisals and other documents and/or materials of any kind now or hereafter existing in
or relating to the Premises, the Improvements, tue Fixtures, and the Equipment;

(n)  all now existing or hereafter arising drawizgs, designs, plans and
specifications prepared by architects, engineers, interior desizners, landscape designers
and any other consultants or professionals for the design, devétopment, construction,
repair and/or improvement of the Property, as amended from tim® to time;

(0)  theright, in the name of and on behalf of Borrower, lo-2pycar in and
defend any now existing or hereafter arising action or proceeding brought with respect to
the Premises, the Improvements, the Fixtures or the Equipment and to conimence any
action or proceeding to protect the interest of Lender in the Premises, the Improvements,

the Fixtures or the Equipment; and

(p)  all proceeds, products, substitutions and accessions (including claims and
demands therefor) of each of the foregoing.

All of the foregoing items (a) through {p), together with all of the right, title and interest
of Borrower therein, are collectively referred to as the “Property”.

TO HAVE AND TO HOLD the above granted and described Property unto Lender, and
the successors and assigns of Lender in fee simple, forever.

NYLIB1/1633632
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PROVIDED, ALWAYS, and these presents are upon this express condition, if Borrower
shall well and truly pay and discharge the Debt and perform and observe the terms, covenants
and conditions set forth in the Loan Documents, then these presents and the estate hereby granted
shall cease and be void.

AND Borrower covenants with and warrants to Lender that:

ARTICLE . DEFINITIONS

Senion 1.01. Certain Definitions

For al'pirposes of this Security Instrument, except as otherwise expressly provided or
unless the context ~learly indicates a contrary intent:

(1) !¢ capitalized terms defined in this Section have the meanings assigned to
them in this Sectron, and include the plural as well as the singular,

(i)  all accounting terms not otherwise defined herein have the meanings
assigned to them in accordance with GAAP; and

(iii)  the words “herein’ ~“hereof”, and “hercunder” and other words of similar
import refer to this Security Instrumept-as a whole and not to any particular Section or

other subdivision.

“Additional Interest” shall have the meaning set forth in the Note.

“Affiliate” of any specified Person shall mean an;other Person directly or indirectly
Controlling or Controlled by or under direct or indirect com'nor Control with such specified
Person.

“Allocated Loan Amount” shall mean the Initial Allocated Toan ‘Amount of each Cross-
collateralized Property as such amount may be adjusted from time to tim= as hereinafter set forth.
Upon each adjustment of the Principal Amount (each a “Total Adjustment’’), whether as a result
of amortization, defeasance or prepayment or as otherwise expressly provided licrein or in any
other Loan Document, each Allocated Loan Amount shall be increased or decreass<, as the case
may be, by an amount equal to the product of (2) the Total Adjustment, and (b) a fizction, the
numerator of which is the applicable Allocated Loan Amount (prior to the adjustment In
question) and the denominator of which is the Principal Amount prior to the adjustment to the
Principal Amount which results in the recalculation of the Allocated Loan Amount. However,
when the Principal Amount is reduced as a result of Lender’s receipt of (i) Net Proceeds, then the
Allocated Loan Amount for the Cross-collateralized Property with respect to which the Net
Proceeds were received shall be reduced to zero (the amount by which such Allocated Loan
Amount is reduced being referred to as the “Foreclosed Allocated Amount”) and each other
Allocated Loan Amount shall (A) if the Net Proceeds exceed the Foreclosed Allocated Amount
(such excess being referred to as the “Surplus Net Proceeds”), be decreased by an amount equal
to the product of (x) the Surplus Net Proceeds and (y) a fraction, the numerator of which 1s the

NYLIB1/1833632
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applicable Allocated Loan Amount (prior to the adjustment in question) and the denominator of
which is the aggregate of all of the Allocated Loan Amounts (prior to the adjustment in question)
other than the Allocated Loant Amount applicable to the Cross-collateralized Property with
respect to which the Net Proceeds were received (such fraction being referred to as the “Net
Proceeds Adjustment Fraction™), (B) if the Foreclosed Allocated Amount exceeds the Net
Proceeds (such excess being referred to as the “Net Proceeds Deficiency”), be increased by an
amount equal to the product of (x) the Net Proceeds Deficiency and (y) the Net Proceeds
Adjustment Fraction, or (C) if the Net Proceeds equal the Foreclosed Allocated Amount, remain
unadjusted, or (ii) Loss Proceeds or partial prepayments o defeasances, as applicable, made in
accordanse with Section 15.01 hereof, then the Allocated Loan Amount for the Cross-
collateralized Property with respect to which the Loss Proceeds or partial prepayments or
defeasances, ac-applicable, were received shall be decreased by an amount equal to the sum of
(x) with respect 1 Zoss Proceeds, Loss Proceeds which are applied towards the reduction of the
Principal Amount as set-orth in Article 111 hereof, if any, and (y) with respect to partial
prepayments or defeasarces, as applicable, the amount of any such partial prepayment which is
applied towards the reduction pf the Principal Amount in accordance with the provisions of the
Note, if any, but in no event shiall the Allocated Loan Amount for the Cross-collateralized
Property with respect to which the Loss Proceeds or partial prepayments or defeasances, as
applicable, were received be reduced t) an amount less than zero (the amount by which such
Allocated Loan Amount is reduced being referred to as the *“Loss Proceeds or Prepayment
Allocated Amount™) and each other Allocated.T.oan Amount shall be decreased by an amount
equal to the product of (x) the excess, if any, of (1) the Loss Proceeds or such partial
prepayments or defeasances, as applicable, oves (2)the Loss Proceeds or Prepayment Allocated
Amount, and (y) a fraction, the numerator of whicx {sthe applicable Allocated Loan Amount
(prior to the adjustment in question) and the denominatet of which is the aggregate of all of the
Allocated Loan Amounts (prior to the adjustment in question) other than the Allocated Loan
Amount applicable to the Cross-collateralized Property to w nich such Loss Proceeds or partial
prepayments or defeasances, as applicable, were applied.

“Annual Budget” shall mean an annual budget submitted by Liorrower to Lender in
accordance with the terms of Section 2.09 hereof.

“Appraisal” shall mean the appraisal of the Property and all supplementalseports or
updates thereto previously delivered to Lender in connection with the Loan.

“Appraiser” shall mean the Person who prepared the Appraisal.

«Approved Annual Budget” shall mean each Annual Budget approved by Lender in
accordance with terms hereof.

“Approved Manager Standard” shall mean the standard of business operations, practices
and procedures customarily employed by entities having a senior executive with at least seven
(7) years’ experience in the management of retail food sales stores which manage not less than
five (5) retail food sales store properties having an aggregate leasable square footage of not less
than the lesser of (a} one million leasable square feet and (b) five (5) times the leasable square

feet of the Property.
NYLIB1/1633632
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“Architect” shall have the meaning set forth in Section 3.04(b)(i) hereof.

“Assignment” shall mean the Assignment of Leases and Rents and Security Deposits of
even date herewith relating to the Property given by Borrower to Lender.

“Bank” shall mean the bank, trust company, savings and loan association or savings bank
designated by Lender, in its sole and absolute discretion, in which the Central Account shall be
located.

“Batiruptey Code” shall mean 11 U.S.C. §101 et seq., as amended from time to time.

“Basic Czrrying Costs” shall mean the sum of the following costs associated with the
Property: (a) Impositions and (b) insurance premiums.

“Rasic Carrviiie Costs Monthly Installment” shall mean Lender’s reasonable estimate of
one-twelfth (1/12th) ofthe annual amount for Basic Carrying Costs. “Basic Carrying Costs
Monthly Installment” shall {lss include, if required by Lender, a sum of money which, together
with such monthly installments, wiit-be sufficient to make the payment of each such Basic
Carrying Cost at least thirty (30) days prior to the date initially due. Should such Basic Carrying
Costs not be ascertainable at the time-any monthly deposit is required to be made, the Basic
Carrying Costs Monthly Instaliment shaii be determined by Lender in its reasonable discretion
on the basis of the aggregate Basic Carrying Cos's for the prior Fiscal Year or month or the prior
payment period for such cost. As soon as the Raeic Carrying Costs are fixed for the then current
Fiscal Year, month or period, the next ensuing Basi¢ Carrying Costs Monthly Installment shall
be adjusted to reflect any deficiency or surplus in prict monthly payments. If at any time during
the term of the Loan Lender determines that there will k¢ ‘nsufficient funds in the Basic Carrying
Costs Sub-Account to make payments when they becoriie due-and payable, Lender shall have the
right to adjust the Basic Carrying Costs Monthly Installment suchthat there will be sufficient
funds to make such payments. Notwithstanding the foregoing, plevided that (a) no Event of
Default has occurred and is continuing, (b) (1) the Prime Lease is ia fill force and effect, (2) the
Prime Lease has not been modified without the consent of Lender ana (3ino event which, with
the giving of notice or the passage of time, would constitute an event of defzuit by Borrower or
the Prime Tenant which is reasonably likely to have a Material Adverse Eftector-default beyond
applicable notice and grace periods under the Prime Lease, has occurred and is continuing, (c)
the insurance required pursuant to Article 111 hereof is in full force and effect, (d) (he Prime
Lease obligates the tenant thereunder to pay (i) all insurance premiums in connection-with the
insurance required pursuant to Article I1I hereof and (ii) all Impositions, (¢) Lender has recetved
proof of payment in form and substance reasonably acceptable to Lender that all insurance
premiums have been paid in full at least thirty (30) days prior to their respective due dates, (f)
Lender has received proof of payment in form and substance reasonably acceptable to Lender
that all Impositions have been paid at least fifteen (15) days prior to the date upon which they are
due and (g) there is then currently on deposit in the Basic Carrying Costs Sub-Account an
amount equal to the Basic Carrying Costs Monthly Installment multiplied by twelve (12), the
Basic Carrying Costs Monthly Installment shall be zero.

NYLIB1/4633632
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“Basic Carrying Costs Sub-Account” shall mean the Sub-Account of the Cehtra} Account
established pursuant to Section 5.02 hereof and maintained pursuant to Section 5.06 hereof.

“Borrower” shall mean Borrower named herein and any successor to the obligations of
Borrower.

“Business Day” shall mean any day other than (a) a Saturday or Sunday, or (b) a day on
which banking and savings and loan institutions in the State[s] of New York and Michigan are
authorized or obligated by law or executive order to be closed, or at any time during which the
Loan is ar‘asset of a Securitization, the cities, states and/or commonwealths used in the
comparable definition of “Business Day” in the Securitization documents.

“Capita! Rxnenditures” shall mean for any period, the amount expended for items
capitalized under GAAP including expenditures for building improvemernts Or major repairs,
leasing commissions aid tenant improvements.

“Cash Expenses” shall ritean for any period, the operating expenses for the Property as
set forth in an Approved Annual Budget to the extent that such expenses are actually incurred by
Borrower minus payments into the-Rasic Carrying Costs Sub-Account, the Debt Service
Payment Sub-Account, and the Recuiriniy Replacement Reserve Sub-Account.

“Central Account” shall mean an Eligioiz Account, maintained at the Bank, in the name
of Lender or its successors or assigns (as sectred-party) as may be designated by Lender.

“Closing Date” shall mean the date of the Note.

“Code” shall mean the Internal Revenue Code of 1986, .as amended and as it may be
further amended from time to time, any successor statutes thereto; and applicable U.S.
Department of Treasury regulations issued pursuant thercto.

«Collection Account” shall mean a demand deposit account dzsignated by Lender, which
shall be an Eligible Account, to which payments of Debt are transferred.

“Condemnation Proceeds” shall mean all of the proceeds in respect of an; Taking or
purchase in lieu thereof.

“Contractual Obligation” shall mean, as to any Person, any provision of any security
issued by such Person or of any agreement, instrument or undertaking to which such Person is a
party or by which it or any of the property owned by it is bound.

“Control” means, when used with respect to any specific Person, the possession, directly
or indirectly, of the power to direct or cause the direction of the management and policies of such
Person whether through ownership of voting securities, beneficial interests, by contract or
otherwise. The definition is to be construed to apply equally to variations of the word “Control”
including “Controlled,” “Controlling” or “Controlled by.”

NYLIB1/1633632
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“CPI” shall mean “The Consumer Price Index (New Series) (Base Period 1982-84=100)
(all items for all urban consumers)” issued by the Bureau of Labor Statistics of the United States
Department of Labor (the “Bureau”). If the CPI ceases to use the 1982-84 average equaling 100
as the basis of calculation, or if a change is made in the term, components or number of 1tems
contained in said index, or if the index is altered, modified, converted or revised in any other
way, then the index shall be adjusted to the figure that would have been arrived at had the change
in the manner of computing the index in effect at the date of this Security Instrument not been
altered. If at any time during the term of this Security Instrument the CPI shall no longer be
published by the Bureau, then any comparable index issued by the Bureau or similar agency of
the Unitedstites issuing similar indices shall be used in lieu of the CPL

“Cross-collateralized Mortgage” shall mean each mortgage, deed of trust, deed to secure
debt, security agreement, assignment of rents and fixture filing as originally executed or as same
may hereafter from time to time be supplemented, amended, modified or extended by one or
more indentures supplemental thereto granted by Borrower to Lender as security for the Note.

“Cross-collateralizea Property” shall mean each parcel or parcels of real property
encumbered by a Cross-collateral zeC Mortgage as identified on Exhibit F attached hereto and
made a part hereof,

“Current Month” shall mean each-iterest Accrual Period.
“Debt” shall have the meaning set fortivin-the Recitals hereto.

“Debt Service” shall mean the amount of inicrést and principal payments duc and payable
in accordance with the Note during an applicable perioc:

“Debt Service Coverage” shall mean the quotient obtained by dividing Net Operating
Income for the specified period by the sum of the (a) aggregate payments of interest, principal
and all other sums due for such specified period under the Note (determined as of the date the
calculation of Debt Service Coverage is required or requested hereunder)-and (b) aggregate
payments of interest, principal and all other sums due for such specified peried pursuant to the
terms of subordinate or mezzanine financing, if any, then affecting the Property e, if Debt
Service Coverage is being calculated in connection with a request for consent t0.4py subordinate
financing, then proposed.

“D)ebt Service Payment Sub-Account” shall mean the Sub-Account of the Central
Account established pursuant to Section 5.02 hereof and maintained pursuant to Section 5.07
hereof for the purposes of making Debt Service payments.

“Debt Service Reserve Sub-Account” shall mean the Sub-Account of the Central
Account established pursuant to Section 5.02 hereof and maintained pursuant to Section 5.10
hereof.

NYLIB1/1833632
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“Default” shall mean any Event of Default or event which would constitute an Event of
Default if all requirements in connection therewith for the giving of notice, the lapse of time, and
the happening of any further condition, event or act, had been satisfied.

“Default Rate” shall mean the lesser of (a) the hi ghest rate allowable at law and (b) four
percent (4%) above the Interest Rate.

“Default Rate Interest” shall mean, to the extent the Default Rate becomes applicable,
interest in excess of the interest which would have accrued on (a) the principal amount of the
Loan whick iz outstanding from time to time and (b) any accrued but unpaid interest, if the
Default Rate »vas not applicable.

“Defeaszitce Deposit” shall mean an amount equal to the total cost incurred or to be
incurred in the purchisz.on behalf of Borrower of Federal Obligations necessary to meet the
Scheduled Defeasance Fayments.

“Development Laws” spxil mean all applicable subdivision, zoning, environmental
protection, wetlands protection, or1and use laws or ordinances, and any and all applicable rules
and regulations of any Governmerital-Authority promulgated thereunder or related thereto.

“Disclosure Schedule™ shall mean<hat certain written disclosure schedule delivered to
Lender by Borrower on or before the ClosingJate.

“Eligible Account™ shall mean a segregaied account which is either (a) an account or
accounts maintained with a federal or state chartered Zepository institution or trust company the
long term unsecured debt obligations of which are rated 0y each of the Rating Agencies (or, if
not rated by Fitch, otherwise acceptable to Fitch, as confirmed.in writing that such account
would not, in and of itself, result in a downgrade, qualificatitn or-withdrawal of the then current
ratings assigned to any certificates ‘ssued in connection with a Seuritization) in its highest rating
category at all times by each of the Rating Agencies (or, if not rated by Fitch, otherwise
acceptable to Fitch, as confirmed in writing that such account would ot in and of itself, result in
a downgrade, qualification or withdrawal of the then current ratings assigned-to any certificates
issued in connection with a Securitization) or, if the funds in such account are tobe held in such
account for less than thirty (30) days, the short term obligations of which are rateq by each of the
Rating Agencies (or, if not rated by Fitch, otherwise acceptable to Fitch, as confirned in writing
that such account would not, in and of itself, result in a downgrade, qualification or withdrawal
of the then current ratings assigned to any certificates issued in connection with a Securitization)
in its highest rating category at all times or (b) a segregated trust account or accounts maintained
with a federal or state chartered depository institution or trust company acting in its fiduciary
capacity which, in the case of a state chartered depository institution is subject to regulations
substantially similar to 12 C.F.R. § 9.10(b), having in either case a combined capital and surplus
of at least $100,000,000 and subject to supervision or examination by federal and state authority,
or otherwise acceptable (as evidenced by a written confirmation from each Rating Agency that
such account would not, in and of itself, cause a downgrade, qualification or withdrawal of the
then current ratings assigned to any certificates issued in connection with a Securitization) to
each Rating Agency, which may be an account maintained by Lender or its agents. Eligible
NYLIB1/1633632
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Accounts may bear interest. The title of each Eligible Account shall indicate that the funds held
therein are held in trust for the uses and purposes set forth herein.

“Engineer” shall have the meaning set forth in Section 3.04(b)(i} hereof.

“Engineering Escrow Sub-Account” shall mean the Sub-Account of the Central Account
established pursuant to Section 5.02 hereof, maintained pursuant to Section 5.12 hereof and
funded on the Closing Date relating to payments for any Required Engineering Work.

“Ervironmental Problem” shall mean any of the following:

()  the presence of any Hazardous Material on, in or under all or any portion
of the Property,

(b)  therelease or threatened release of any Hazardous Material from or onto
the Property;

(c)  the violation-ar threatened violation of any Environmental Statute with
respect to the Property; or

(d) the failure to obtain/or to abide by the terms or conditions of any permit or
approval required under any Environmental Statute with respect to the Property.

A condition described above shall be an Enviroamental Problem regardless of whether or not any
Governmental Authority has taken any action in cenpection with the condition and regardless of
whether that condition was in existence on or before the‘Gate hereof.

“Environmental Report” shall mean the environmental audit report for the Property and
any supplements or updates thereto, previously delivered to Lerder in connection with the Loan.

“Environmental Statute” shall mean any federal, state or local statute, ordinance, rule or
regulation, any judicial or administrative order (whether or not on cons=pt) or judgment
applicable to Borrower or the Property including, without limitation, any judgmient or settlement
based on common law theories, and any provisions or condition of any permit i1nense or other
authorization binding on Borrower relating to (a) the protection of the environment; the safety
and health of persons (including employees) or the public welfare from actual or putcntial
exposure (or effects of exposure) to any actual or potential release, discharge, disposal or
emission (whether past or present) of any Hazardous Materials or (b) the manufacture,
processing, distribution, use, treatment, storage, disposal, transport or handling of any Hazardous
Materials, including, but not limited to, the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (“CERCLA”), as amended by the Superfund
Amendments and Reauthorization Act of 1986, 42 U.S.C. §9601 et seq., the Solid Waste
Disposal Act, as amended by the Resource Conservation and Recovery Act of 1976, as amended
by the Solid and Hazardous Waste Amendments of 1984, 42 U.S.C. §6901 et seq., the Federal
Water Pollution Control Act, as amended by the Clean Water Actof 1977,33 U.S.C. §125] et
seq., the Toxic Substances Control Act 0f 1976, 15 U.S.C. §2601 et seq., the Emergency

NYLIB1/1633632
11



0325531116 Page: 13 of 123

UNOFFICIAL COPY

Planning and Community Right-to-Know Act of 1986, 42 U.S.C. §1101 et seq., the Clean Air
Act of 1966, as amended, 42 U.S.C. §7401 et seq., the National Environmental Policy Act of
1975, 42 U.S.C. §4321, the Rivers and Harbors Act of 1899, 33 U.S.C. §401 et seq., the
Endangered Species Act of 1973, as amended, 16 U.S.C. §1531 et seq., the Occupational Safety
and Health Act of 1970, as amended, 29 U.S.C. §651 et seq., and the Safe Drinking Water Act of
1974, as amended, 42 U.S.C. §300(f) et seq., and all rules, regulations and guidance documents
promulgated or published thereunder.

“Bquipment” shall have the meaning set forth in granting clause (d) of this Security
Instrumens,

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended
from time to tinic; @vd the regulations promulgated thereunder. Section references to ERISA are
to ERISA, as in effect i the date of this Security Instrument and, as of the relevant date, any
subsequent provisions 6 ERISA, amendatory thereof, supplemental thereto or substituted
therefor.

“ERISA Affiliate” shall méan any corporation or trade or business that is a member of
any group of organizations (a) descried in Section 414(b) or (c) of the Code of which Borrower
or Indemnitor is a member and (b) solely for purposes of potential liability under Section
302(c)(11) of ERISA and Section 412(c)1 1) of the Code and the lien created under Section
302(f) of ERISA and Section 412(n) of the Code) described in Section 414(m) or (o) of the Code
of which Borrower or Indemnitor is a member.

“Fyent of Default” shall have the meaning set forth in Section 13.01 hereof.

“pycess Rent” shall have the meaning set forth in Section 5.05 hereof.

«Eytraordinary Expense” shall mean an extraordinary opzia ting expense or capital
expense not set forth in the Approved Annual Budget or allotted for i the Recurring
Replacement Reserve Sub-Account. '

“Federal Obligations” shall mean non-callable direct obligations of, or sbligations fully
guaranteed as to payment of principal and interest by, the United States of Amerzeaor any
agency or instrumentality thereof provided that such obligations are backed by thie tull faith and
credit of the United States of America as chosen by Borrower, subject to the approval of Lender
which approval shail not be unreasonably withheld or delayed.

«First Interest Accrual Period” shall mean the period commencing on the Closing Date
and ending on the last day of the month in which the Closing Date occurs.

“First Payment Date” shall mean the Payment Date in the month following the month in
which the Loan is initially funded.

“Figcal Year” shall mean the twelve (12) month period commencing on November 1 and
ending on October 31 during each year of the term of this Security Instrument, or such other
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fiscal year of Borrower as Borrower may select from time to time with the prior written consent
of Lender which shall not be unreasonably withheld.

“Fixtures” shall have the meaning set forth in granting clause (d} of this Security
Instrument.

“GAAP” shall mean generally accepted accounting principles in the United States of
America, as of the date of the applicable financial report, consistently applied.

“Géneral Partner” shall mean, if Borrower is a partnership, each general partner of
Borrower anc..if Borrower is a limited liability company, each managing member of Borrower
and in each c¢sc, if applicable, each general partner or managing member of such general partner
or managing mémber. In the event that Borrower or any General Partner is a single member
limited liability colnpaty, the term “General Partner” shall include such single member.

“Governmentai Autharity” shall mean, with respect to any Person, any federal or State
government or other political-subdivision thercof and any entity, including any regulatory or
administrative authority or court, €xgrcising executive, legislative, judicial, regulatory or
administrative or quasi-administratiye functions of or pertaining to government, and any
arbitration board or tribunal, in each ¢ase having jurisdiction over such applicable Person or such
Person’s property and any stock exchange un which shares of capital stock of such Person are
listed or admitted for trading.

“Hazardous Material” shall mean any flai:nable, explosive or radioactive materials,
hazardous materials or wastes, hazardous or toxic substances, pollutants or related materials,
asbestos or any material containing asbestos, molds, sporzs.and fungus which may pose a risk to
human health or the environment or any other substance or nuaterial as defined in or regulated by
any Environmental Statutes.

“Impositions” shall mean all taxes (including, without limiation all real estate, ad
valorem, sales (including those imposed on lease rentals), use, single business, gross receipts,
value added, intangible, transaction, privilege or license or similar taxes), asscasments
(including, without limitation, all assessments for public improvements or Lencfis, whether or
not commenced or completed prior to the date hereof and whether or not commenced or
completed within the term of this Security Instrument), ground rents, water, Sewes.or other rents
and charges, excises, levies, fees (including, without limitation, license, permit, inspection,
authorization and similar fees), and all other governmental charges, in each case whether general
or special, ordinary or extraordinary, or foreseen or unforeseen, of every character in respect of
the Property and/or any Rent (including all interest and penalties thereon), which at any time
prior to, during or in respect of the term hereof may be assessed or imposed on or in respect of or
be a lien upon (a) Borrower (including, without limitation, all franchise, single business or other
taxes imposed on Borrower for the privilege of doing business in the jurisdiction in which the
Property or any other collateral delivered or pledged to Lender in connection with the Loan is
located) or Lender, (b) the Property or any part thereof or any Rents therefrom or any estate,
right, title or interest therein, or (¢) any occupancy, operation, use or possession of, or sales from,
or activity conducted on, or in connection with the Property, or any part thereof, or the leasing or
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use of the Property, or any part thereof, or the acquisition or financing of the acquisition of the
Property, or any part thereof, by Borrower.

“Improvements” shall have the meaning set forth in granting clause (b} of this Security
Instrument.

“Indemnified Parties” shall have the meaning set forth in Section 12.01 hereof.

“Indemnitor” shall mean any Person guaranteeing, in whole or in part, the obligations of
Borrower vider the Loan Documents.

“Indepsndent” shall mean, when used with respect to any Person, a Person who (a) is in
fact independent; () does not have any direct financial interest or any material indirect financial
interest in Borrower, or-in any Affiliate of Borrower or any constituent partner, shareholder,
member or beneficiary st Borrower, (c) is not connected with Borrower or any Affiliate of
Borrower or any constituent partner, shareholder, member or beneficiary of Borrower as an
officer, employee, promoter, uidcrwriter, trustee, partner, director or person performing similar
functions and (d) is not a member 01 the immediate family of a Person defined in (b} or (c)
above. Whenever it is herein provided that any Independent Person’s opinion or certificate shall
be provided, such opinion or certificaicshall state that the Person executing the same has read
this definition and is Independent within ti:e-meaning hereof.

“Initial Allocated Loan Amount” shalimean the portion of the Loan Amount allocated to
each Cross-collateralized Property as set forth orr-% zhibit F annexed hereto and made a part
hereof.

“Ipitial Debt Service Deposit” shall equal the amiount set forth on Exhibit B attached
hereto and made a part hereof.

“Initial Engineering Deposit” shall equal the amount set forth o Exhibit B attached
hereto and made a part hereol.

“Institutional Lender” shall mean any of the following Persons: (a) any bank, savings
and loan association, savings institution, trust company or national banking association, acting
for its own account or in a fiduciary capacity, (b) any charitable foundation, (c) iy nsurance
company or pension and/or annuity company, (d) any fraternal bencfit society, (¢) ary nension,
retirement or profit sharing trust or fund within the meaning of Title I of ERISA or for which any
bank, trust company, national banking association or investment adviser registered under the
Investment Advisers Act of 1940, as amended, is acting as trustee or agent, (f) any investment
company or business development company, as defined in the Investment Company Act of 1940,
as amended, (g) any small business investment company licensed under the Small Business
Investment Act of 1958, as amended, (h) any broker or dealer registered under the Securities
Exchange Act of 1934, or any investment adviser registered under the Investment Adviser Act of
1940, as amended, (i) any government, any public employces’ pension or retirement system, or
any other government agency supervising the investment of public funds, or (j) any other entity
all of the equity owners of which are Institutional Lenders; provided that each of said Persons
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shall have net assets in excess of $1,000,000,000 and a net worth in excess of $500,000,000, be
in the business of making commercial mortgage loans, secured by properties of like type, size
and value as the Property and have a long term credit rating which 1s not less than “BBB-” (or its
equivalent) from the Rating Agency.

“Insurance Proceeds” shall mean all of the proceeds received under the insurance policies
required to be maintained by Borrower pursuant to Article III hereof.

“Insurance Requirements” shall mean all terms of any insurance policy required by this
Security Tustrument, all requirements of the issuer of any such policy, and all regulations and
then current standards applicable to or affecting the Property or any use or condition thereof,
which may, &t 2av time, be recommended by the Board of Fire Underwriters, if any, having
jurisdiction over the Property, or such other Person exercising similar functions.

“Interest Accrizal Period” shall mean the First Interest Accrual Period and, thereafter,
each one (1) month period, which shall be a calendar month.

“Interest Rate™ shall have e meaning set forth in the Note.

“Interest Shortfall” shall meau any shortfall in the amount of interest required to be paid
with respect to the Loan Amount on any 2yment Date.

“Late Charge” shall have the meaning.set-forth in Section 13.09 hereof.

“Leases” shall have the meaning set forth 10 'granting clause (f) of this Security
Instrument.

“Legal Requirement” shall mean as to any Person, the certificate of incorporation,
by-laws, certificate of limited partnership, agreement of limited ;wartnership or other organization
or governing documents of such Person, and any law, statute, ordez, cidinance, judgement,
decree, injunction, treaty, rule or regulation (including, without limitation, Environmental
Statutes, Development Laws and Use Requirements) or determination ¢f an arbitrator or a court
or other Governmental Authority and all covenants, agreements, restrictions ard encumbrances
contained in any instruments, in each case applicable to or binding upon such Pe.son or any of its
property or to which such Person or any of its property is subject.

“Lender” shall mean the Lender named herein and its successors or assigns.
“Loan” shall have the meaning set forth in the Recitals hereto.
“Loan Amount” shall have the meaning set forth in the Recitals hereto.

“Loan Documents” shall mean this Security Instrument, the Note, the Assignment, and
any and all other agreements, instruments, certificates or documents executed and delivered by
Borrower or any Affiliate of Borrower in connection with the Loan.

NYLIB1/1633632
15



0325531116 Page: 17 of 123

UNOFFICIAL COPY

“Loan Year” shall mean each 365 day period (or 366 day period if the month of February
in a leap year is included) commencing on the first day of the month following the Closing Date
(provided, however, that the first Loan Year shall also include the period from the Closing Date
to and including the last day of the month in which the Closing Date occurs).

“I oss Proceeds” shall mean, collectively, all Insurance Proceeds and all Condemnation
Proceeds.

“Major Space Lease” shall mean any Space Lease of a tenant or Affiliate of such tenant

where such tenant or such Affiliate leases, in the aggregate, five percent (5%) or more of the
Total GLA.

“Manageinent Agreement’” shall have the meaning set forth in Sectton 7.02 hereof.

“Manager” shall/mean the Person, if any, other than Borrower, which manages the
Property on behalf of Beirower.

“Manager Certification” shall have the meaning set forth in Section 2.09 hereof.

“Material Adverse Effect” shall mean any event or condition that has a material adverse
effect on (a) the Property, (b) the busincss, prospects, profits, management, operations or
condition (financial or otherwise) of Borrower; () the enforceability, validity, perfection or
priority of the lien of any Loan Document or {d) the ability of Borrower to perform any material
obligations under any Loan Document.

“Maturity”, when used with respect to the Note; snall mean the Maturity Date set forth in
the Note or such other date pursuant to the Note on whick the final payment of principal, and
premium, if any, on the Note becomes due and payable as threir or herein provided, whether at
Stated Maturity or by declaration of acceleration, or otherwise.

“Maturity Date” shall mean the Maturity Date set forth in the Note.

“Monthly Debt Service Payment” shall mean a monthly payment of prircipal and interest
in an amount equal to that which is required pursuant to the Note.

“Multiemplover Plan” shall mean a multiemployer plan defined as such in Section 3(37)
of ERISA to which contributions have been, or were required to have been, made by Borrower,
Indemnitor or any ERISA Affiliate and which is covered by Title IV of ERISA.

“Net Capital Expenditures” shall mean for any period the amount by which Capital
Expenditures during such period exceeds reimbursements for such items during such period from
any fund established pursuant to the Loan Documents.

“Net Operating Income” shall mean in each Fiscal Year or portion thereof during the
term hereof, Operating Income less Operating Expenses.
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“Net Proceeds” shall mean the excess of (a)(i) the purchase price (at foreclosure or
otherwise) actually received by Lender with respect to the Property as a result of the exercise by
Lender of its rights, powers, privileges and other remedies after the occurrence of an Event of
Default, or (ii) in the event that Lender (or I ender’s nominee) is the purchaser at foreclosure by
credit bid, then the amount of such credit bid, in either case, over (b) all costs and expenses,
including, without limitation, all attorneys” fees and disbursements and any brokerage fees, if
applicable, incurred by Lender in connection with the exercise of such remedies, including the
sale of such Property after a foreclosure against the Property.

“Nygre ! shall have the meaning set forth in the Recitals hereto.

“O&M Qperative Period” shall mean the period of time commencing on the Optional
Prepayment Daté 2 ferminating on the day the Debt is paid in full.

“OFAC List” méaris the list of specially designated nationals and blocked persons subject
to financial sanctions that is maintained by the U.S. Treasury Department, Office of Foreign
Assets Control and accessiblethiough the internet website www.treas.gov/ofac/t1 1sdn.pdf.

“Officer’s Certificate” shailmean a certificate delivered to Lender by Borrower which 1s
signed on behalf of Borrower by an aui'orized representative of Borrower which states that the
items set forth in such certificate are trug,¢ceurate and complete in all respects.

“Operating Expenses” shall mean, in cach Fiscal Year or portion thereof during the term
hereof, all expenses directly attributable to the op<ration, repair and/or maintenance of the
Property including, without limitation, (a) Impositions, ib) nsurance premiums, (c) management
fees, whether or not actually paid, equal to the greater of the actual management fees and three
percent (3%) of annual “base” or “fixed” Rent due under the Leases and (d) costs attributable to
the operation, repair and maintenance of the systems for heating, ventilating and air conditioning
the Improvements and actually paid for by Borrower. Operating(Evpenses shall not include
interest, principal and premium, if any, due under the Note or otherwi<e in connection with the
Debt, income taxes, extraordinary capital improvement costs, any non-cz sh charge or expense
such as depreciation or amortization or any item of expense otherwise includable in Operating
Expenses which is paid directly by any tenant except real cstate taxes paid directly to any taxing
authority by any tenant.

“Operating Income” shall mean, in cach Fiscal Year or portion thereof during ihe term
hereof, all revenue derived by Borrower arising from the Property including, without limitation,
rental revenues (whether denominated as basic rent, additional rent, escalation payments,
electrical payments or otherwise) and other fees and charges payable pursuant to Leases or
otherwise in connection with the Property, and business interruption, rent or other similar
insurance proceeds. Operating Income shall not include (a) Insurance Proceeds (other than
proceeds of rent, business interruption or other similar insurance allocable to the applicable
period) and Condemnation Proceeds (other than Condemnation Proceeds arising from a
temporary taking or the use and occupancy of all or part of the applicable Property allocable to
the applicable period), or interest accrued on such Condemnation Proceeds, (b) proceeds of any
financing, (c) proceeds of any sale, exchange or transfer of the Property or any part thereof or
NYLIB1/1633632
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interest therein, (d) capital contributions or loans to Borrower or an Affiliate of Borrower, (¢)
any item of income otherwise includable in Operating Income but paid directly by any tenant to a
Person other than Borrower except for real estate taxes paid directly to any taxing authority by
any tenant, (f) any other exiraordinary, non-recurring revenues, (g) Rent paid by or on behalf of
any lessee under & Space Lease which is the subject of any proceeding or action relating to its
bankruptcy, reorganization or other arrangement pursuant to the Bankruptcy Code or any similar
federal or state law or which has been adjudicated a bankrupt or insolvent unless such Space
Lease has been affirmed by the trustee in such proceeding or action, (h) Rent paid by or on
behalf of anv lessee under a Space Lease the demised premises of which are not occupied either
by such lesser or by a sublessee thereof, (i) Rent paid by or on behalf of any lessee under a
Space Leaseinwhole or partial consideration for the termination of any Space Lease, or (j) sales
tax rebates fromi iy Governmental Authority.

“QOperation and Maintenance Expense Sub-Account” shall mean the Sub-Account of the
Central Account established pursuant to Section 5.02 hereol and maintained pursuant to Section
5.09 hereof relating to the payment of Operating Expenses (exclusive of Basic Carrying Costs).

“Optional Prepayment Da'e” ¢hall mean the Payment Date occurring in August, 2013.

“Pad Owners” shall mean any cwrer of any fee interest in property contiguous to or
surrounded by the Property who has enteied into or is subject to a reciprocal easement agreement
or other agreement or agreements with Borrower sither (a) in connection with an existing or
potential improvement on such property or (b) relaring to or affecting the Property.

“Payment Date” shall mean, with respect to each month, the first (1st) calendar day in
such month, or if such day is not a Business Day, the next fzllowing Business Day.

“pBGC” shall mean the Pension Benefit Guaranty Cosporation established under ERISA,
or any successor thereto.

“Permitted Encumbrances” shall have the meaning set forth in Seciion 2.05(a) hereof.

“Person” shall mean any individual, corporation, limited liability company, partnership,
joint venture, estate, trust, unincorporated association, any federal, state, county ormunicipal
government or any bureau, department or agency thereof and any fiduciary acting in such
capacity on behalf of any of the foregoing.

“Plan” shall mean an employee benefit or other plan established or maintained by
Borrower, Indemnitor or any ERISA Affiliate during the five-year period ended prior to the date
of this Security Instrument or to which Borrower, Indemnitor or any ERISA Affiliate makes, is
obligated to make or has, within the five year period ended prior to the date of this Security
Instrument, been required to make contributions (whether or not covered by Title IV of ERISA
or Section 302 of ERISA or Section 401(a) or 412 of the Code), other than a Multiemployer
Plan.
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“Premises” shall have the meaning set forth in granting clause (a) of this Security
Instrument.

“Prime Lease” shall mean that certain lease agreement dated as of the date hereof, by and
between GFS Marketplace LLC, a Delaware limited liability company (the “Prime Tenant”), as
tenant, and Borrower, as landlord.

“Principal Amount” shall mean the Loan Amount as such amount may be reduced from
time to time pursuant to the terms of this Security Instrument, the Note or the other Loan
Documer’s.

“Prin¢ipal Pavments” shall mean all payments of principal made pursuant to the terms of
the Note.

“Prohibited Perscn™ means any Person identified on the OFAC List or any other Person
with whom a U.S. Person may not conduct business or transactions by prohibition of Federal law
or Executive Order of the Fresient of the United States of America.

“Property” shall have the meaning set forth in the granting clauses of this Security
Instrument.

“Property Agreements” shall mean allagreements, grants of easements and/or rights-of-
way, reciprocal easement agreements, permiis; declarations of covenants, conditions and
restrictions, disposition and development agreerscrits, planned unit development agreements,
management or parking agreements, party wall agreemants or other instruments affecting the
Property, including, without limitation any agreements:with Pad Owners, but not including any
brokerage agreements, management agreements, service contracts, Space Leases or the Loan
Documents.

“Rating Agency” shall mean Standard & Poor’s Ratings Scrvices, Inc., a division of The
McGraw-Hill Company, Inc. (“Standard & Poor’s™), Fitch, Inc. (“Fitch™}; and Moody’s
Investors Service, Inc. (“Moody’s”™), collectively, and any successor to any sfthem; provided,
however, that at any time after a Securitization, “Rating Agency” shall mean tliese of the
foregoing rating agencies that from time to time rate the securities issued in conitection with such

Securitization.

“Realty” shall have the meaning set forth in Section 2.05(b) hereof.

“Recurring Replacement Expenditures” shall mean expenditures related to capital repairs,
replacements and improvements performed at the Property from time to time.

“Recurring Replacement Monthly Installment” shail mean the amount per month set forth
on Exhibit B attached hereto and made a part hereof (the “Initial Recurring Installments™) until
the end of the first (1st) Loan Year and an amount per month in each subsequent Loan Year or
portion thereof occurring prior to the Maturity Date equal to the product of (a) the Initial
Recurring Installments and (b) a fraction, the numerator of which is the CPI for the month of
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June of the calendar year immediately preceding the year with respect to which the determination
is being made and the denominator of which is the CPI for the month of June, 2003, but in no
event shall the Recurring Replacement Monthly Installment as calculated above be decreased in
any year. Notwithstanding the foregoing, provided that (a) no Event of Default has occurred and
is continuing, (b) (1) the Prime Lease is in full force and effect, (2) the Prime Lease has not been
modified without the consent of Lender and (3) no event which, with the giving of notice or the
passage of time, would constitute an event of default by Borrower or the Prime Tenant which 1s
reasonably likely to have a Material Adverse Effect or default beyond applicable notice and
grace periods under the Prime Lease, has occurred and is continuing, (c) the Prime Lease
obligates tiz tznant thercunder to pay all expenditures made to the premises leased pursuant to
the terms of t}ie Prime Lease (the “Tenant Repairs™), (d) the Prime Tenant is maintaining such
premises in good condition and as required pursuant to the terms of the Prime Lease and
Borrower has n6 b4gations to make or maintain the Tenant Repairs and (¢) there is then
currently on deposit ir'thz Recurring Replacement Reserve Sub-Account an amount equal to the
Recurring Replacement Msithly Installment multiplied by twelve (12), the Recurring
Replacement Monthly Instaliment shall be zero.

“Recurring Replacement Feserve Sub-Account” shall mean the Sub-Account of the
Central Account established pursuan te Section 5.02 hereof and maintained pursuant to Section
5.08 hereof relating to the payment of Fesviring Replacement Expenditures.

“Release Price’” shall mean an amount equal to the sum of (i) one hundred percent
(100%) of the Allocated Loan Amount, plus (i1) twenty-five percent (25%) of the Initial
Allocated Loan Amount.

“Rents” shall have the meaning set forth in granting.clause (f) of this Security Instrument.
“Rent Roll” shall have the meaning set forth in Sectiot:-2 45 (o) hereol.

“Required Debt Service Coverage” shall mean a Debt Service_overage of not less than
1.4:1.

“Reguired Debt Service Payment” shall mean, as of any Payment Date, .2 the amount of
interest and principal then due and payable pursuant to the Note, together with any other sums
due thereunder, including, without limitation, any prepayments required to be mad® or for which
notice has been given under this Security Instrument, Default Rate Interest and premiuin, if any,
paid in accordance therewith plus (b) reasonable out-of-pocket fees incurred by Lender in
connection with its administration and servicing of the Central Account; provided, however, at
any time after the Optional Prepayment Date and prior to Maturity, the Required Debt Service
Payment shall not be deemed to include principal and interest which is due and payable pursuant
to Section 2.1(a)(ii) of the Note.

“Required Engineering Work” shall have the meaning set forth in Section 5.02 hereof.

“Retention Amount” shall have the meaning set forth in Section 3.04(b)(vii) hereot.
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“Scheduled Defeasance Payments™ shall mean:

(a)  with respect to a defeasance of the Loan in whole, payments on or prior to,
but as close as possible to (i) each scheduled Payment Date, after the date of defeasance
and through and including the Optional Prepayment Date, upon which interest payments
or interest and Principal Payments are required under the Loan Documents and In
amounts equal to the scheduled payments due on such dates under the Loan Documents
and (ii) the Optional Prepayment Date, of the Principal Amount and any accrued and
unpaid interest thereon; or

(b)  with respect to any defeasance of the Loan in part, payments on or prior
to, bu' 25 ~lose as possible to, (i) each scheduled Payment Date after the date of
defeasunice through and including the Optional Prepayment Date, of a proportionate share
(based on tie percentage of outstanding principal prior to the defeasance represented by
the amount of principal defeased) of the monthly installments of principal and interest
due on such dates urder the Loan Documents and (ii) the Optional Prepayment Date, of
the unpaid portion of ¢ portion of the Principal Amount so defeased and any accrued
and unpaid interest theredn.

(c) with respect to any defeasance of the Loan in part which is made in
connection with a Release pursuant to Section 15.02 hereof, payments on or prior to, but
as close as possible to, (i) each scheculed Payment Date after the date of defeasance
through and including the Optional Prepavment Date, of a proportionate share (based on
the percentage of outstanding principal prioro the defeasance represented by the Release
Price) of the monthly installments of principal.ard interest due on such dates under the
Loan Documents and (ii) the Optional Prepayment-Date, of the Release Price and any
accrued and unpaid interest thereon.

“Securities Act” shall mean the Securities Act of 1933, ashe same shall be amended
from time to time.

“Securitization” shall mean a public or private offering of secuntiez oy, Lender or any of
its Affiliates or their respective successors and assigns which are collateralized;in whole or in
part, by this Security Instrument.

“Security Agreement” shall have the meaning set forth in Section 15.01 hereol.

“Security Deposit Account” shall have the meaning set forth in Section 5.01 hereof.

“Gecurity Instrument” shall mean this Security Instrument as originally executed or as it
may hereafter from time to time be supplemented, amended, modified or extended by one or
more indentures supplemental hereto.

“Sinele Purpose Entity” shall mean a corporation, partnership, joint venture, limited
liability company, trust or unincorporated association, which is formed or organized solely for
the purpose of holding, directly, an ownership interest in the Property, does not engage in any
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business unrelated to the Property, does not have any assets other than those related to its interest
in the Property or any indebtedness other than as permitted by this Security Instrument or the
other Loan Documents, has its own separate books and records and has its own accounts, in each
case which are separate and apart from the books and records and accounts of any other Person,
holds itself out as being a Person separate and apart from any other Person and which otherwise
satisfies the criteria of the Rating Agency, as in effect on the Closing Date, for a special-purpose
bankruptcy-remote entity.

“Solvent” shall mean, as to any Person, that (a) the sum of the assets of such Person, at a
fair valuation) exceeds its liabilities, including contingent liabilities, (b) such Person has
sufficient carital with which to conduct its business as presently conducted and as proposed to be
conducted and {z)such Person has not incurred debts, and does not intend to incur debts, beyond
its ability to pay sucli debts as they mature. For purposes of this definition, “debt” means any
liability on a claim, and “claim” means (a) a right to payment, whether or not such right is
reduced to judgment, liguidated, unliquidated, fixed, contingent, matured, unmatured, disputed,
undisputed, legal, equitable,sesured or unsecured, or (b) a right to an equitable remedy for
breach of performance if such breach gives rise to a payment, whether or not such right to an
equitable remedy is reduced to jullgment, fixed, contingent, matured, unmatured, disputed,
undisputed, secured, or unsecured. ith respect to any such contingent liabilities, such liabilities
shall be computed in accordance with GA.A2 at the amount which, in light of all the facts and
circumstances existing at the time, represents the amount which can reasonably be expected to
become an actual or matured liability.

“Space Leases” shall mean any Lease or sunlzase thereunder (including, without
limitation, any Major Space Leasc) or any other agreerexl providing for the use and occupancy
of a portion of the Property as the same may be amended renewed or supplemented.

“State” shall mean any of the states which are members o1.the United States of America.

“Stated Maturity”, when used with respect to the Note or any installment of interest
and/or principal payment thereunder, shall mean the date specified in the Note as the fixed date
on which a payment of all or any portion of principal and/or interest is due 2nd vayable.

“Sub-Accounts” shall have the meaning set forth in Section 5.02 hereot.

“Qubstantial Casualty” shall have the meaning set forth in Section 3.04 hereof

“Survey” shall mean the survey of the Premises delivered to Lender in connection with
the origination of the Loan.

“Taking” shall mean a condemnation or taking pursuant to the lawful exercise of the
power of eminent domain.

“Total GLA” shall mean the total gross leasable area of the Property, including all Space

Leases.
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“Transfer” shall mean the conveyance, assignment, sale, mortgaging, encumbrance,
pledging, hypothecation, granting of a security interest in, granting of options with respect to, or
other disposition of (directly or indirectly, voluntarily or involuntarily, by operation of law or
otherwise, and whether or not for consideration or of record) all or any portion of any legal or
beneficial interest (a) in all or any portion of the Property; or (b) in Borrower (or any trust of
which Borrower is a trustee) or any Person having a legal or beneficial ownership in Borrower,
excluding any legal or beneficial interest in any constituent limited partner, if Borrower is a
limited partnership, or in any non-managing member, if Borrower is a limited liability company,
unless such interest would, or together with all other direct or indirect interests in Borrower
which weie previously transferred, aggregate 49% or more of the partnership or membership, as
applicable, isterest in Borrower or would result in any Person who, as of the Closing Date, did
not own, direct!v-ar indirectly, 49% or more of the partnership or membership, as applicable,
interest in Borowe:; owning, directly or indirectly, 49% or more of the partnership or
membership, as applicarle, interest in Borrower and excluding any legal or beneficial interest in
any General Partner ufil¢ss such interest would, or together with all other direct or indirect
interest in the General Partrenwhich were previously transferred, aggregate 49% or more of the
partnership or membership, as‘applicable, interest in the General Partner (or result in a change in
control of the management of th¢ General Partner from the individuals exercising such control
immediately prior to the conveyanc? or other disposition of such legal or beneficial interest) and
shall also inctude, without limitation to ths foregoing, the following: an installment sales
agreement wherein Borrower agrees to se'l the Property or any part thereof or any interest
therein for a price to be paid in installments; an agreement by Borrower leasing alt or
substantially all of the Property to one or more Peisons pursuant to a single or related
transactions, or a sale, assignment or other transfer s or the grant of a security interest in,
Borrower’s right, title and interest in and to any Leases ov any Rent; any instrument subjecting
the Property to a condominium regime or transferring ev-iiership to a cooperative corporation;
and the dissolution or termination of Borrower or the merge! or consolidation of Borrower with
any other Person,

“Treasury Constant Maturity Yield Index” shall mean the average yield for “This Week”
as reported by the Federal Reserve Board in Federal Reserve Statisticai Felease H.15 (519).

“JCC” shall mean the Uniform Commercial Code as in effect in the State in which the
Realty is located.

“Unscheduled Payments” shall mean (a) all Loss Proceeds that Borrower has elected or 1s
required to apply to the repayment of the Debt pursuant to this Security Instrument, the Note or
any other Loan Documents, (b) any funds representing a voluntary or involuntary principal
prepayment other than scheduled Principal Payments and (c) any Net Proceeds.

“Use Requirements” shall mean any and all building codes, permits, certificates of
occupancy or compliance, laws, regulations, or ordinances (including, without limitation, health,
pollution, fire protection, medical and day-care facilities, waste product and sewage disposal
regulations), restrictions of record, easements, reciprocal easements, declarations or other
agreements affecting the use of the Property or any part thereof.
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“Welfare Plan” shall mean an employee welfare benefit plan as defined in Section 3(1) of
ERISA established or maintained by Borrower, Indemnitor or any ERISA Affiliate or that covers
any current or former employee of Borrower, Indemnitor or any ERISA Affiliate.

“Work™ shall have the meaning set forth in Section 3.04(a)(i) hereof.

ARTICLE II. REPRESENTATIONS, WARRANTIES
AND COVENANTS OF BORROWER

Seniion 2.01. Payment of Debt. Borrower will pay the Debt at the time and in the
manner provided in the Note and the other Loan Documents, all in lawful money of the United
States of America in immediately available funds.

Section 2.02. Representations, Warranties and Covenants of Borrower. Borrower
represents, warrants ana covenants to Lender:

(a)  Organizatioi 204 Authority. Borrower (i) isa limited liability company, general
partnership, limited partnership orcorporation, as the case may be, duly organized, validly
existing and in good standing under the laws of the jurisdiction of its formation, (ii) has all
requisite power and authority and ail4izesssary licenses and permits to own and operate the
Property and to carry on its business as pew conducted and as presently proposed to be
conducted and (iii) is duly qualified, authorizcad to do business and in good standing in the
jurisdiction where the Property is located and-in-sach other jurisdiction where the conduct of its
business or the nature of its activities makes suck fualification necessary. If Borrower is a
limited liability company, limited partnership or gencral partnership, each general partner or
managing member, as applicable, of Borrower which 14 'a ‘corporation is duly organized, validly
existing, and in good standing under the laws of the jurisdiction of its incorporation.

()  Power. Borrower and, if applicable, each Generzi Partner has full power and
authority to execute, deliver and perform, as applicable, the Loan Documents to which it is a
party, to make the borrowings thereunder, to execute and deliver the No‘e and to grant to Lender
a first, prior, perfected and continuing lien on and security interest in the Property, subject only
to the Permitted Encumbrances.

(c)  Authorization of Borrowing. The execution, delivery and perforinance of the
Loan Documents to which Borrower is a party, the making of the borrowings theretncer, the
execution and delivery of the Note, the grant of the liens on the Property pursuant to the Loan
Documents to which Borrower is a party and the consummation of the Loan are within the
powers of Borrower and have been duly authorized by Borrower and, if applicable, the General
Partners, by all requisite action {and Borrower hereby represents that, other than General Partner
(the approval of which has been obtained), no approval or action of any member, limited partner
or shareholder, as applicable, of Borrower is required to authorize any of the Loan Documents to
which Borrower is a party) and will constitute the legal, valid and binding obligation of
Borrower, enforceable against Borrower in accordance with their terms, except as enforcement
may be stayed or limited by bankruptcy, insolvency or similar laws affecting the enforcement of
creditors’ rights generally and by general principles of equity (whether considered in proceedings
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at law or in equity) and will not (i) violate any provision of its partnership agreement or
partnership certificate or certificate of incorporation or by-laws, or operating agreement, or
articles of organization, as applicable, or, to its knowledge, any law, judgment, order, rule or
regulation of any court, arbitration panel or other Governmental Authority, domestic or foreign,
or other Person affecting or binding upon Borrower or the Property, or (ii) violate any provision
of any indenture, agreement, mortgage, deed of trust, contract or other instrument to which
Borrower or, if applicable, any General Partner is a party or by which any of their respective
property, assets or revenues are bound, or be in conflict with, result in an acceleration of any
obligation or a breach of or constitute (with notice or lapse of time or both) a default or require
any payment or prepayment under, any such indenture, agreement, mortgage, deed of trust,
contract or otfer instrument, or (iif) result in the creation or imposition of any lien, except those
in favor of Lender as provided in the Loan Documents to which it is a party.

(d)  Conseni. Neither Borrower nor, if applicable, any General Partner, is required to
obtain any consent, approval or authorization from, or to file any declaration or statement with,
any Governmental Authority or other agency in connection with or as a condition to the
execution, delivery or perfortnance of this Security Instrument, the Note or the other Loan
Documents which has not been s) obtained or filed.

(¢)  Interest Rate. The rate Of interest paid under the Note and the method and manner
of the calculation thereof do not violate any usury or other law or applicable Legal Requirement.

(f Other Acreements. Borrower 1s 7i0i a party to nor is otherwise bound by any
agreements or instruments which, individually or i1 the aggregate, are reasonably likely to have a
Material Adverse Effect. Neither Borrower nor, if applicable, any General Partner, is in
violation of its organizational documents or other restrictioz or any agreement or instrument by
which it is bound, or any judgment, decree, writ, injunction, Jragr or award of any arbitrator,
court or Governmental Authority, or any Legal Requirement, in-¢ach case, applicable to
Borrower or the Property, except for such violations that would a0 individually or in the
aggregate, have a Material Adverse Effect.

(2)  Maintenance of Existence. (i) Borrower is familiar with all o1 the criteria of the
Rating Agency required to qualify as a special-purpose bankruptcy-remote entity and Borrower
and General Partner at all times since their formation have been duly formed and zxisting and
shall preserve and keep in full force and effect their existence as a Single Purpose Entity.

(i)  Borrower and, if applicable, General Partner, at all times since their
organization have complied, and will continue to comply, with the provisions of its
certificate and agreement of partnership or certificate of incorporation and by-laws or
articles of organization and operating agreement, as applicable, and the laws of its
jurisdiction of organization relating to partnerships, corporations or limited liability
companies, as applicable.

(iii)  Borrower and, if applicable, General Partner have done or caused to be
done and will do all things necessary to observe organizational formalities and preserve
their existence and Borrower and, if applicable, General Partner will not amend, modify
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or otherwise change the certificate and agreement of partnership or certificate of
incorporation and by-laws or articles of organization and operating agreement, as
applicable, or other organizational documents of Borrower and, if applicable, General
Partner without the prior written consent of Lender.

(iv)  Borrower and, if applicable, General Partner have at all times accurately
maintained, and will continue to accurately maintain, their respective financial
statements, accounting records and other partnership, company or corporate documents
separate from those of any other Person. Borrower and, if applicable, General Partner
have ot at any time since their formation commingled, and will not commingle, their
respeniive assets with those of any other Person and will maintain their assets in such a
manner such that it will not be costly or difficult to segregate, ascertain or identify their
individual seasts from those of any other Person. Borrower and, if applicable, General
Partner will not permit any Affiliate independent access to their bank accounts. Borrower
and, if applicable/ General Partner have at all times since their formation accurately
maintained and utilizzd, and will continue to accurately maintain and utilize, their own
separate bank accounts, payroll and separate books of account, stationery, invoices and
checks.

(v)  Borrower and, ifapplicable, General Partner have at all times paid, and
will continue to pay, their own lizbiiities from their own separate assets and shall each
allocate and charge fairly and reasonzbly any overhead which Borrower and, if
applicable, General Partner share with any other Person, including, without limitation, for
office space and services performed by any eniloyee of another Person.

(vi)  Borrower and, if applicable, General Partner have at all times identified
themselves, and will continue to identify themselves, inell dealings with the public,
under their own names and as scparate and distinct entities and shall correct any known
misunderstanding regarding their status as separate and distinct entities. Borrower and, 1f
applicable, General Partner have not at any time identified themselves, and will not
identify themselves, as being a division of any other Person.

(vii) Borrower and, if applicable, General Partner have been-ab4ll times, and
will continue to be, adequately capitalized in light of the nature of their respective
businesses.

(viii) Borrower and, if applicable, General Partner (A) have not owned, do not
own and will not own any assets or property other than the Property and any incidental
personal property necessary for the ownership, management or operation of the Property,
(B) have not engaged and will not engage in any business other than the ownership,
management and operation of the Property, (C) have not incurred and will not incur any
debt, secured or unsecured, direct or contingent (including guaranteeing any obligation},
other than (X) the Loan and (Y) unsecured trade and operational debt which (1) is not
evidenced by a note, (2) is incurred in the ordinary course of the operation of the
Property, (3) does not exceed in the aggregate two percent (2%) of the Allocated Loan
Amount and (4) which is, unless being contested in accordance with the terms of this
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Security Instrument, paid prior to the earlier to occur of the thirtieth (30th) day after the
date incurred and the date when due, (D) have not and will not pledge their assets for the
benefit of any other Person, and (E) have not made and will not make any loans or
advances to any Person (including any Affiliate).

(ix)  Neither Borrower nor, if applicable, General Partner will change its name
or principal place of business.

(x) Neither Borrower nor, if applicable, General Partner and neither of such
Persons will have, any subsidiaries, other than, with respect to General Partner, the
Borrower.

(41) _ Borrower will preserve and maintain ifs existence as a Delaware limited
liability corapany and all of its material rights, privileges, tradenames and franchises.

(xii) Neither Borrower nor, if applicable, General Partner will merge or
consolidate with, or ceilail or substantially all of its respective assets to any Person, or
liquidate, wind up or disseive itself (or suffer any liquidation, winding up or dissolution).
Neither Borrower nor, if agplicable, General Partner will acquire any business or assets
from, or capital stock or other ¢wiership interest of, or be a party to any acquisition of,
any Person.

(xiii) Borrower and, if applicable, General Partner have not at any time since
their formation assumed, guaranteed or heid'themselves out to be responsible for, and
will not assume, guarantee or hold themselves out to be responsible for the liabilities or
the decisions or actions respecting the daily business affairs of their partners,
sharcholders or members or any predecessor company; corporation or partnership, each
as applicable, any Affiliates, or any other Persons. Barrower has not at any time since its
formation acquired, and will not acquire, obligations or s=eurities of its partners or
shareholders, members or any predecessor company, COrporation or partnership, each as
applicable, or any Affiliates. Borrower and, if applicable, Generdi Partner have not at
any time since their formation made, and will not make, loans to 1ts martners, members or
shareholders or any predecessor company, corporation or partnership,cach as applicable,
or any Affiliates of any of such Persons. Borrower and, if applicable, Gencral Partner
have no known contingent liabilities nor do they have any material financial Jiabilities
under any indenture, mortgage, deed of trust, loan agreement or other agreement or
instrument to which such Person is a party or by which it is otherwise bound other than
under the Loan Documents.

(xiv) Borrower has not at any time since its formation entered into and was not
a party to, and, will not, other than the acquisition of the Property, enter into or be a party
to, any transaction with its Affiliates, members, partners or shareholders, as applicable, or
any Affiliates thereof except in the ordinary course of business of Borrower on terms
which are no less favorable to Borrower than would be obtained in a comparable arm’s
length transaction with an unrelated third party.
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(xv)  If Borrower is & limited partnership or a limited hability company, the
General Partner shall be a corporation or limited liability company whose sole asset 1s its
interest in Borrower and the General Partner will at all times comply, and will cause
Borrower to comply, with each of the representations, warranties, and covenants
contained in this Section 2.02(g) as if such representation, warranty or covenant was
made directly by General Partner.

(xvi) Borrower shall at all times cause there to be at least one duly appointed
member of the board of directors or board of managers or other governing board or body,
as‘applicable (an “Independent Director™), of, if Borrower is a corporation, Borrower,
and. if Borrower is a limited partnership or limited liability company, of General Partner,
reasonably satisfactory to Lender who shall not have been at the time of such individual’s
appoiniazrt; or at any time during the preceding five years and shall not be at any time
while serving-as.an Independent Director (A) a shareholder, officer, director, attorney,
counsel, partnér, member or employee of Borrower or any of the foregoing Persons or
Affiliates thereof, (5):a customer or creditor of, or supplier or service provider to,
Borrower or any of iteshareholders, partners, members or their Affiliates, (C) a member
of the immediate family >f any Person referred to in (A) or (B) above or (D) a Person
Controlling, Controlled by or inder common Control with any Person referred to in (A)
through (C) above. A natural person who otherwise satisfies the foregoing definition
except for being the Independent Director of a Single Purpose Entity Affiliated with
Borrower or General Partner shall nct be disqualified from serving as an Independent
Director if such individual is at the time of initial appointment, or at any time while
serving as the Independent Director, an Independent Director of a Single Purpose Entity
Affiliated with Borrower or General Partner ifsuch individual is an independent director
provided by a nationally-recognized company thit provides professional independent
directors.

(xvii) Borrower and, if applicable, General Partiiershall not cause or permit the
board of directors or board of managers or other governing board or body, as applicable,
of Borrower or, if applicable, General Partner to take any action which, under the terms
of any certificate of incorporation, certificate of formation, by-laws, opzrating agreement
or articles of organization, with respect to any common stock or memb<rsaip interest,
requires a vote of the board of directors or board of managers of Borrow<r or, if
applicable, General Partner, unless at the time of such action there shall be 2( least one
member who is an Independent Director.

(xviii) Borrower and, if applicable, General Partner shall pay the salaries of their
own employees and maintain a sufficient number of employees in light of their
contemplated business operations.

(xix) Borrower shall, and shall cause its Affiliates to, conduct its business so
that the assumptions made with respect to Borrower in that certain opinion letter relating
to substantive non-consolidation dated the date hereof (the “Insolvency Opinion™)
delivered in connection with the Loan shall be true and correct in all respects.
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Notwithstanding anything to the contrary contained herein, so long as Borrower shall
maintain its existence as a Delaware single member limited liability company and shall not
modify its organizational documents, the foregoing provisions of this Section 2.02(g) shall not
apply to General Partner.

()  No Defaults. No Default or Event of Default has occurred and is continuing or
would occur as a result of the consummation of the transactions contemplated by the Loan
Documents. Borrower is not in default in the payment or performance of any of its Contractual
Obligations in any respect.

(1) Consents and Approvals. Borrower and, if applicable, each General Partner, have
obtained or méde all necessary (i) consents, approvals and authorizations, and registrations and
filings of or witl{'ali Governmental Authorities and (ii) consents, approvals, waivers and
notifications of partiers; stockholders, creditors, lessors and other nongovernmental Persons, in
each case, which are required to be obtained or made by Borrower or, if applicable, the General
Partner, in connection with the execution and delivery of, and the performance by Borrower of
its obligations under, the Loait Documents.

() Investment Compaiiy Zct Status; Etc. Borrower is not (i) an “investment
company,” or a company “controlled” %y an “investment company,” as such terms are defined in
the Investment Company Act of 1940, as-aniended, (ii) a “holding company™ or a “subsidiary
company” of a “holding company” or an “affitiats” of either a “holding company” or a
“subsidiary company” within the meaning of the¥yblic Utility Holding Company Act of 1935,
as amended, or (iii) subject to any other federal or state law or regulation which purports to
restrict or regulate its ability to borrow money.

(k)  Compliance with Law. Borrower is in complisncs in all material respects with all
Legal Requirements to which it or the Property is subject, inciuding, without limitation, all
Environmental Statutes, the Occupational Safety and Health Act 0’1970, the Americans with
Disabilitics Act and ERISA. No portion of the Property has been or»ill be purchased,
improved, fixtured, equipped or furnished with proceeds of any illegal ac’ivity and, to the best of
Borrower’s knowledge, no illegal activitics are being conducted at or from tlie Property.

(D Financial Information. All financial statements that have been deitvered by
Borrower to Lender (i) are true, complete and correct in all material respects, (i) accuzately
represent the financial condition and results of operations of the Persons covered thercby as of
the dates thereof, and (iii} have been prepared in accordance with GAAP (or such other
accounting basis as is reasonably acceptable to Lender) for the periods covered thereby. As of
the date hereof, neither Borrower nor, if applicable, any General Partner, has any contingent
liability, liability for taxes or other unusual or forward commitment not reflected in such
financial statements delivered to Lender. Since the date of the last financial statements delivered
by Borrower to Lender except as otherwise disclosed in such financial statements or notes
thereto, there has been no change in the assets, liabilities or financial position of Borrower nor, if
applicable, any General Partner, or in the results of operations of Borrower which would have a
Material Adverse Effect. Neither Borrower nor, if applicable, any General Partner, has incurred
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any obligation or liability, contingent or otherwise not reflected in such financial statements
which would have a Material Adverse Effect.

(m)  Transaction Brokerage Fees. Borrower has not dealt with any financial advisors,
brokers, underwriters, placement agents, agents or finders in connection with the transactions
contemplated by this Security Instrument. All brokerage fees, commissions and other expenses
payable in connection with the transactions contemplated by the Loan Documents have been
paid in full by Borrower contemporancously with the execution of the Loan Documents and the
funding of the Loan. Borrower hereby agrees to indemnify and hold Lender harmless for, from
and againct any and all claims, liabilities, costs and expenses of any kind in any way relating to
or arising frein (i) a claim by any Person that such Person acted on behalf of Borrower in
connection with the transactions contemplated herein or (ii) any breach of the foregoing
representation” T provisions of this subsection (m) shall survive the repayment of the Debt.

(n)  FederalReserve Regulations. No part of the proceeds of the Loan will be used for
the purpose of purchasing or-acquiring any “margin stock” within the meaning of Regulations T,
U or X of the Board of Goveinors of the Federal Reserve System or for any other purpose which
would be inconsistent with such Regulations T, U or X or any other Regulations of such Board
of Governors, or for any purposes piohibited by Legal Requirements or by the terms and
conditions of the Loan Documents.

(0)  Pending Litigation. There ar¢ no'actions, suits or proceedings pending or, to the
best knowledge of Borrower, threatened against oy affecting Borrower or the Property in any
court or before any Governmental Authority which i€ adversely determined either individually or
collectively has or is reasonably likely to have a Maieriat Adverse Effect.

(p)  Solvency; No Bankruptcy. Each of Borrowerard, if applicable, the General
Partner, (i) is and has at all times been Solvent and will remain Solvent immediately upon the
consummation of the transactions contemplated by the Loan Dostiupents and (ii) is not the
subject of bankruptcy, reorganization or arrangement proceedings o a-general assignment for the
benefit of creditors and is not contemplating the filing of a petition under any state or federal
bankruptcy or insolvency laws or the liquidation of all or a major portion of such Person’s asscts
or property and Borrower has no knowledge of any Person contemplating tiietiling of any such
petition against it or, if applicable, the General Partner. None of the transactions contemplated
hereby will be or have been made with an intent to hinder, delay or defraud any presaat or future
creditors of Borrower and Borrower has received reasonably equivalent value in exchiange for its
obligations under the Loan Documents. Borrower’s assets do not, and immediately upon
consummation of the transactions contemplated in the Loan Documents will not, constitute
unreasonably small capital to carry out its business as presently conducted or as proposed to be
conducted. Borrower does not intend to, nor believe that it will, incur debts and liabilities
beyond its ability to pay such debts as they may mature.

(@  Useof Proceeds. The proceeds of the Loan shall be applied by Borrower to, inter
alia, (i) acquire the Property, (i) satisty certain mortgage loans presently encumbering all or a
part of the Property and (iii) pay certain transaction costs incurred by Borrower in connection
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with the Loan. No portion of the proceeds of the Loan will be used for family, personal,
agricultural or household use.

(r) Tax Filings. Borrower and, if applicable, each General Partner, have filed all
federal, state and local tax returns required to be filed and have paid or made adequate provision
for the payment of all federal, state and local taxes, charges and assessments payable by
Borrower and, if applicable, the General Partners. If Borrower has filed or is required to file tax
returns, Borrower and, if applicable, the General Partners, believe that their respective tax retums
properly reflect the income and taxes of Borrower and said General Partner, if any, for the
periods coverid thereby, subject only to reasonable adjustments required by the Internal Revenue
Service or otlier applicable tax authority upon audit.

(s)  NotForeign Person. Borrower is not a “foreign person” within the meaning of
§1445(£)(3) of the Corle;

(t) ERISA. (1) The assets of Borrower and Indemnitor are not and will not become
treated as “plan assets”, whellie: by operation of law or under regulations promulgated under
ERISA. Each Plan and Welfare Flan) and, to the knowledge of Borrower, each Multiemployer
Plan, is in compliance in all material respects with, and has been administered in all material
respects in compliance with, its terms znd the applicable provisions of ERISA, the Code and any
other applicable Legal Requirement, and b event or condition has occurred and is continuing as
1o which Borrower would be under an obligation io furnish a report to Lender under clause
(i))(A) of this Section. Other than an applicatior fora favorable determination letter with respect
to a Plan, there are no pending issues or claims beforz the Internal Revenue Service, the United
States Department of Labor or any court of competent jurisdiction related to any Plan or Welfare
Plan under which Borrower, Indemnitor or any ERISA A’fiiate, directly or indirectly (through
an indemnification agreement or otherwise), could be subject to any material risk of liability
under Section 409 or 502(i) of ERISA or Section 4975 of the Cedle. No Welfare Plan provides
or will provide benefits, including, without limitation, death or meaical benefits (whether or not
insured) with respect to any current or former employee of Borrower, indemnitor or any ERISA
Affiliate beyond his or her retirement or other termination of service other than (A) coverage
mandated by applicable law, (B) death or disability benefits that have been (ully provided for by
fully paid up insurance or (C) severance benefits.

(i)  Borrower will furnish to Lender as soon as possible, and in any cvent
within ten (10) days after Borrower knows or has reason to believe that any of the events
or conditions specified below with respect to any Plan, Welfare Plan or Multiemployer
Plan has occurred or exists and which could reasonably be expected to have a Material
Adverse Effect, an Officer’s Certificate sctting forth details respecting such event or
condition and the action, if any, that Borrower or its ERISA Affiliate proposes to take
with respect thereto (and a copy of any report or notice required to be filed with or given
to PBGC (or any other relevant Governmental Authority) by Borrower or an ERISA
Affiliate with respect to such event or condition, if such report or notice is required to be
filed with the PBGC or any other relevant Governmental Authority:
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(A)  any reportable event, as defined in Section 4043 of ERISA and the
regulations issued thereunder, with respect to a Plan, as to which PBGC has not
by regulation waived the requirement of Section 4043(a) of ERISA that it be
notified within thirty (30) days of the occurrence of such event (provided that a
failure to meet the minimum funding standard of Section 412 of the Code and of
Section 302 of ERISA, including, without limitation, the failure to make on or
before its due date a required installment under Section 412(m) of the Code and of
Section 302(c) of ERISA, shall be a reportable event regardless of the issuance of
any waivers in accordance with Section 412(d) of the Code), and any request for a
waiver under Section 412(d) of the Code for any Plan;

(B) the distribution under Section 4041 of ERISA of a notice of intent
10 ter-ainate any Plan or any action taken by Borrower or an ERISA Affiliate to
termiieie 2ny Plan;

(C) the institution by PBGC of proceedings under Section 4042 of
ERISA for theieimination of, or the appointment of a trustee to administer, any
Plan, or the receipt/by Borrower or any ERISA Affiliate of a notice from a
Multiemployer Plan that such action has been taken by PBGC with respect to
such Multiemployer Plai;

(D)  the complete or partial withdrawal from a Multiemployer Plan by
Borrower or any ERISA Affiliate hat results in liability under Section 4201 or
4204 of ERISA (including the obligation to satisfy secondary liability as a result
of a purchaser default) or the receipt by Botrower or any ERISA Affiliate of
notice from a Multiemployer Plan that it is/in-reorganization or insolvency
pursuant to Section 4241 or 4245 of ERISA orthat it intends to terminate or has
terminated under Section 4041 A of ERISA;

(E)  the institution of a proceeding by a fidneiary of any Multiemployer
Plan against Borrower or any ERISA Affiliate to enforce Cection 515 of ERISA,
which proceeding is not dismissed within thirty (30) days;

(F)  the adoption of an amendment to any Plan that, puisuant to Section
401(a)(29) of the Code or Section 307 of ERISA, would result in the loss of tax-
exempt status of the trust of which such Plan is a part if Borrower or an ERISA
Affiliate fails to timely provide security to the Plan in accordance with the
provisions of said Sections; or

(G)  the imposition of a lien ora security interest in connection with a
Plan.

(i)  Borrower shall not knowingly engage in or permit any transaction in

connection with which Borrower, Indemnitor or any ERISA Affiliate could be subject to
cither a civil penalty or tax assessed pursuant to Section 502(i) or 502(1) of ER.ISA or
Section 4975 of the Code which could reasonably be expected to have a Material Adverse
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Effect, permit any Welfare Plan to provide benefits, including without limitation, medical
benefits (whether or not insured), with respect to any current or former employee of
Borrower, Indemnitor or any ERISA Affiliate beyond his or her retirement or other
termination of service other than (A) coverage mandated by applicable law, (B} death or
disability benefits that have been fully provided for by paid up insurance or otherwise or
(C) severance benefits, permit the assets of Borrower or Indemnitor to become “plan
assets”, whether by operation of law or under regulations promulgated under ERISA or
adopt, amend (except as may be required by applicable law) or increase the amount of
any benefit or amount payable under, or permit any ERISA Affiliate to adopt, amend
(s-copt as may be required by applicable law) or increase the amount of any benefit or
amount payable under, any employee benefit plan (including, without limitation, any
empleycewelfare benefit plan) or other plan, policy or arrangement, except for increases
that, in thi¢ aggregate, do not result in a material increase in benefits expense to Borrower,
Indemnitor or any ERISA Affiliate.

(u)  Labor Mattess; No organized work stoppage or labor strike is pending or to the
best of Borrower’s knowledge threatened by employees or other laborers at the Property and
neither Borrower nor Manager (() is'involved in or threatened with any labor dispute, grievance
or litigation relating to labor matters involving any employees and other laborers at the Property,
including, without limitation, violatioa ¢fny federal, state or local labor, safety or employment
laws (domestic or foreign) and/or charges of infair labor practices or discrimination complaints;
(ii) has engaged in any unfair labor practice! within the meaning of the National Labor Relations
Act or the Railway Labor Act; or (iii) is a party_te, or bound by, any collective bargaining
agreement or union contract with respect to emplcyées and other laborers at the Property and no
such agreement or contract is currently being negotiated hy Borrower, Manager or any of their
Affiliates.

(v)  Borrower’s Legal Status. Borrower’s exact legainame that is indicated on the
signature page hereto, organizational identification number and plaCe of business or, if more than
one, its chief executive office, as well as Borrower’s mailing address, if' different, which were
identified by Borrower to Lender and contained in this Security Instruraent, are true, accurate
and complete. Borrower (i) will not change its name, its place of businessor, 1f more than one
place of business, its chief executive office, or its mailing address or organizatio=a! identification
number if it has one without giving Lender at least thirty (30) days prior written‘nstice of such
change, (ii) if Borrower does not have an organizational identification number and later obtains
one, Borrower shall promptly notify Lender of such organizational identification number and
(iii) Borrower will not change its type of organization, jurisdiction of organization or other legal
structure without the prior written approval of Lender.

(w)  Compliance with Anti-Terrorism, Embargo and Anti-Money Laundering Laws.
(i) None of Borrower, General Partner, any Indemnitor, or any Person who owns any equity
‘nterest in or Controls Borrower, General Partner or any Indemnitor currently is identified on the
OFAC List or otherwise qualifies as a Prohibited Person, and Borrower has implemented
procedures, approved by General Partner, to ensure that no Person who now or hereafter owns an
equity interest in Borrower or General Partner is a Prohibited Person or Controlled by a

NYLIB111633632
33



0325531116 Page: 35 of 123

UNOFFICIAL COPY

Prohibited Person, and (i) none of Borrower, General Partner, or any Indemnitor are in violation
of any Legal Requirements relating to anti-money laundering or anti-terrorism, including,
without limitation, Legal Requirements related to transacting business with Prohibited Persons or
the requirements of the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001, U.S. Public Law 107-56, and the
telated regulations issued thereunder, including temporary regulations, ali as amended from time
to time. No tenant at the Property currently is identified on the OFAC List or otherwise qualifies
as a Prohibited Person, and, to the best of Borrower’s knowledge, no tenant at the Property is
owned or Controlled by a Prohibited Person. Borrower has or has determined that Manager has
implemered procedures, approved by Borrower, to ensure that no tenant at the Property is a
Prohibited Petson or owned or Controlled by a Prohibited Person.

Section 2.42.. Further Acts, etc. Borrower will, at the cost of Borrower, and without
expense to Lender,ds; execute, acknowledge and deliver all and every such further acts, deeds,
conveyances, mortgages or deeds of trust, as applicable, assignments, notices of assignments,
transfers and assurances as Zender shall, from time to time, reasonably require for the better
assuring, conveying, assigning, transferring, and confirming unto Lender the property and rights
hereby mortgaged, given, granted, bargained, sold, alienated, enfeoffed, conveyed, confirmed,
pledged, assigned and hypothecated, or which Borrower may be or may hereafter become bound
to convey or assign to Lender, or for carving out or facilitating the performance of the terms of
this Security Instrument or for filing, registering or recording this Security Instrument and, on
demand, will execute and deliver and hereby authorizes Lender to execute in the name of
Borrower or without the signature of Borrower to the extent Lender may lawfully do so, one or
more financing statements, chattel mortgages or coniparable security instruments to evidence
more effectively the lien hereof upon the Property. Borawer grants to Lender an irrevocable
power of attorney coupled with an interest for the purpozzof protecting, perfecting, preserving
and realizing upon the interests granted pursuant to this Secarity Tnstrument and to effect the
intent hereof, all as fully and effectually as Borrower might or<rald do; and Borrower hereby
ratifies all that Lender shall lawfully do or cause to be done by virfue liereof. Upon receipt of an
affidavit of an officer of Lender as to the loss, theft, destruction or tmatiiation of the Note or any
other Loan Document which is not of public record, and (a) in the case.of loss of the Note, such
indemnity as Borrower may reasonably request and (b) in the case of any r 1uti’ation, upon
surrender and cancellation of such Note or other applicable Loan Document, Boriower will
issue, in licu thereof, a replacement Note or other applicable Loan Document, datzdithe date of
such lost, stolen, destroyed or mutilated Note or other Loan Document in the same principal
amount thercof and otherwise of like tenor.

Section 2.04. Recording of Security Instrument, etc. Borrower forthwith upon the
exccution and delivery of this Security Instrument and thereafter, from time to time, will cause
this Security Instrument, and any security instrument creating a lien or security interest or
evidencing the lien hereof upon the Property and cach mstrument of further assurance to be filed,
registered or recorded in such manner and in such places as may be required by any present or
future law in order to publish notice of and fully protect the lien or security interest hereof upon,
and the interest of Lender in, the Property. Borrower will pay all filing, registration or recording
fees, and all expenses incident to the preparation, execution and acknowledgment of this Security
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Instrument, any mortgage or deed of trust, as applicable, supplemental hereto, any security
instrument with respect to the Property and any instrument of further assurance, and all federal,
state, county and municipal, taxes, duties, imposts, assessments and charges arising out of or in
connection with the execution and delivery of this Security Instrument, any mortgage or deed of
trust, as applicable, supplemental hereto, any security instrument with respect to the Property or
any instrument of further assurance, except where prohibited by law to do so, in which event
Lender may declare the Debt to be immediately due and payable. Borrower shall hold harmless
and indemnify Lender and its successors and assigns, against any liability incurred as a result of
the imposition of any tax on the making and recording of this Security Instrument.

Sectign 2.05. Representations and Warranties as to the Property. Borrower represents
and warrants ‘with respect to the Property as follows:

(a)  LienPriority. This Security Instrument is a valid and enforceable first lien on the
Property, free and clea¢ ¢f all encumbrances and liens having priority over the lien of this
Security Instrument, except for the items set forth as exceptions to or subordinate matters in the
title insurance policy insuritig #ii lien of this Security Instrument, none of which, individually or
in the aggregate, materially inter/ereiwith the benefits of the security intended to be provided by
this Security Instrument, materialiy affect the value or marketability of the Property, impair the
use or operation of the Property for th¢ use-currently being made thereof or impair Borrower’s
ability to pay its obligations in a timely rnanner (such items being the “Permitted
Encumbrances”).

(b)  Title. Borrower has, subject only to the Permitted Encumbrances, good, insurable
and marketable fee simple title to the Premises, Impiovements and Fixtures (collectively, the
“Realty”) and to all easements and rights benefiting the F.ealty and has the right, power and
authority to mortgage, encumber, give, grant, bargain, sell, 2iien, enfeoff, convey, confirm,
pledge, assign, and hypothecate the Property. Borrower will'preserve its interest in and title to
the Property and will forever warrant and defend the same to Lender against any and all claims
made by, through or under Borrower and will forever warrant and d&fend the validity and
priority of the lien and security interest created herein against the claims of all Persons
whomsoever claiming by, through or under Borrower. The foregoing warranty of title shall
survive the foreclosure of this Security Instrument and shall inure to the benwint ofand be
enforceable by Lender in the event Lender acquires title to the Property pursuaifio-any
foreclosure. In addition, there are no outstanding options or rights of first refusal topurchase the
Property or Borrower’s ownership thereof,

(c)  Taxes and Tmpositions. All taxes and other Impositions and governmental
assessments due and owing in respect of, and affecting, the Property have been paid. Borrower
has paid all Impositions which constitute special governmental assessments in full, except for
those assessments which are permitted by applicable Legal Requirements to be paid in
installments, in which case all instaliments which are due and payable have been paid in full.
There are no pending, or to Borrower’s best knowledge, proposed special or other assessments
for public improvements or otherwise affecting the Property, nor are there any contemplated
improvements to the Property that may result in such special or other assessments.
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(d)  Casualty; Flood Zone. The Realty is in good repair and free and clear of any
damage, destruction or casualty (whether or not covered by insurance) that would materially
affect the value of the Realty or the use for which the Realty was intended, there exists no
structural or other material defects or damages in or to the Property and Borrower has not
received any written notice from any insurance company or bonding company of any material
defect or inadequacies in the Property, or any part thereof, which would materially and adversely
affect the insurability of the same or cause the imposition of extraordinary premiums or charges
thereon or of any termination or threatened termination of any policy of insurance or bond.
Except as set forth on the Survey, no portion of the Premises is located in an “area of special
flood hazard)” as that term is defined in the regulations of the Federal Insurance Administration,
Department ot Housing and Urban Development, under the National Flood Insurance Actof
1968, as amended (24 CFR § 1909.1) or, if any portion of the Premises is so located, Borrower
has obtained the {iod insurance required by Section 3.01(a)(vi) hereof with respect thereto.
Except as set forth ori the Survey, no portion of the Premises lies in a 100 year flood plain that
has been identified by the-3ecretary of Housing and Urban Development or any other
Governmental Authority or if any portion of the Premises does, Borrower has obtained the flood
insurance required by Sectior 3.014a)(vi) hereof with respect thereto.

(e) Completion: Encroathraent. All Improvements necessary for the efficient use and
operation of the Premises, including, witnout limitation, all Improvements which were included
for purposes of determining the appraised value of the Property in the Appraisal, have been
completed and, except as set forth on the Susvey. none of said Improvements lie outside the
boundaries and building restriction lines of the Promises. Except as set forth in the title
insurance policy insuring the lien of this Security {nstrument, no improvements on adjoining
properties encroach upon the Premises.

(f) Separate Lot. Each of the plots, pieces and parcels of real property comprising a
portion of the Premises is taxed separately without regard to anv-other real estate and constitute a
legally subdivided lot under all applicable Legal Requirements (ur,1{ 110t subdivided, no
subdivision or platting of any such plot, piece or parcel is required urder applicable Legal
Requirements), and for all purposes may be mortgaged, encumbered, conveved or otherwise
dealt with as an independent parcel. The Property does not benefit from any tex abatement or
exemption.

(g)  Use. The existence of all Improvements, the present use and operation thereof
and the access of the Premises and the Improvements to all of the utilities and other items
referred to in paragraph (k) below are in compliance in all material respects with all Leases
affecting the Property and all applicable Legal Requirements, including, without limitation,
Environmental Statutes, Development Laws and Use Requirements. Borrower has not received
any notice from any Governmental Authority alleging any uncured violation relating to the
Property of any applicable Legal Requirements.

(h)  Licenses and Permits. Borrower currently holds and will continue to hold all
certificates of occupancy, licenses, registrations, permits, consents, franchises and approvals of
any Governmental Authority or any other Person which are material for the lawful cccupancy
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and operation of the Realty or which are material to the ownership or operation of the Property
or the conduct of Borrower’s business. All such certificates of occupancy, licenses, registrations,
permits, consents, franchises and approvals are current and in full force and effect.

(1) Environmental Matters. Borrower has received and reviewed the Environmental
Report and has no reason to believe that the Environmental Report contains any untrue statement
of a material fact or omits to state a material fact necessary to make the statements contained
therein or herein, in light of the circumstances under which such statements were made, not
misleading.

() Droperty Proceedings. There are no actions, suits or proceedings pending or
threatened in znv court or before any Governmental Authority or arbitration board or tribunal (1)
relating to (A) the zoning of the Premises or any part thereof, (B) any certificates of occupancy,
licenses, registrations, jermits, consents or approvals issued with respect to the Property or any
part thereof, (C) the cord<mnation of the Property or any part thereof except as set forth in the
Disclosure Schedule, or (D) the condemnation or relocation of any roadways abutting the
Premises required for access orine denial or limitation of access to the Premises or any part
thereof from any point of access to (hz Premises, (i) asserting that (A) any such zoning,
certificates of occupancy, licenses, tegistrations, permits, consents and/or approvals do not
permit the operation of any material poition of the Realty as presently being conducted, (B) any
material improvements located on the Property or any part thereof cannot be located thereon or
operated with their intended use or (C) the operation of the Property or any part thereof is in
violation in any material respect of any Environriental Statutes, Development Laws or other
Legal Requirements or Space Leases or Property A'greements or (ii1) which might (A} affect the
validity or priority of any Loan Document or (B) have = Material Adverse Effect. Borrower is
not aware of any facts or circumstances which may give rise to any actions, suits or proceedings
described in the preceding sentence.

(k)  Utlities. The Premises has all necessary legal acCessto water, gas and clectrical
supply, storm and sanitary sewerage facilities, other required public uiilities (with respect to each
of the aforementioned items, by means of either a direct connection to the source of such utilities
or through connections available on publicly dedicated roadways directly abutting the Premises
or through permanent insurable casements benefiting the Premises), fire and police-protection,
parking, and means of direct access between the Premises and public highways overrecognized
curb cuts (or such access to public highways is through private roadways which may ¢ used for
ingress and egress pursuant to permanent insurable easements).

1) Mechanics’ Liens. The Property is free and clear of any mechanics’ liens or liens
in the nature thereof, and no rights are outstanding that under law could give rise to any such
liens, any of which liens are or may be prior to, or equal with, the lien of this Security
Instrument, except those which are insured against by the title insurance policy insuring the lien

of this Security Instrument.

(m)  Title Insurance. Lender has received or will receive on the Closing Date lenders’
title insurance policy insuring this Security Instrument as a first lien on the Property subject only

to Permitted Encumbrances.
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(m)  Insurance. The Property is insured in accordance with the requireménts set forth
in Article 1il hereof.

(0)  Space Leases.

(1) Rorrower has delivered a true, correct and complete schedule of all Space
Leases as of the date hereof, which accurately and completely sets forth in all material
respects, for each such Space Lease, the following (collectively, the “Rent Roll”): the
name and address of the tenant with the name, title and telephone number of the contact
per<of; of such tenant; the lease expiration date, extension and renewal provisions; the
base reiit and percentage rent payable; all additional rent and pass-through obligations;
and the secarity deposit held thereunder and the location of such deposit.

(if) - 'Each Space Lease constitutes the legal, valid and binding obligation of
Borrower and, t4 the knowledge of Borrower, is enforceable against the tenant thereof.
No default exists, or with the passing of time or the giving of notice would exist, (A)
under any Major Spacc Lease or (B) under any other Space Leases which would, in the
aggregate, have a Material Aaverse Effect.

(iii)  No tenant under uny Space Lease has, as of the date hereof, paid Rent
more than thirty (30) days in advaii_c, and the Rents under such Space Leases have not
been waived, released, or otherwise discharged or compromised.

(iv)  All work to be performed by Borrower under the Space Leases has been
substantially performed, all contributions to p< rade by Borrower to the tenants
thereunder have been made except for any held-back amounts, and all other conditions
precedent to each such tenant’s obligations thereunderiiave been satisfied.

(v)  Except as previously disclosed to Lender i1 wrriting, there are no options
to terminate any Space Lease.

(vi)}  Each tenant under a Space Lease or such tenant’s autherized subtenant is
currently occupying the space demised by such Space Lease.

(vii) Borrower has delivered to Lender true, correct and complete copies of all
Space Leases described in the Rent Roll.

(viii) Each Space Lease is in full force and effect and (except as disclosed on the
Rent Roll) has not been assigned, modified, supplemented or amended in any way.

(ix)  Each tenant under each Space Lease is free from bankruptcy,
reorganization or arrangement proceedings or a general assignment for the benefit of
creditors.

(x)  No Space Lease provides any party with the right to obtain a lien or
encumbrance upon the Property superior to the lien of this Security Instrument.
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(p)  Property Agreements.

(1) Borrower has delivered to Lender true, correct and complete copies of all
Property Agreements.

(i)  Except for Permitted Encumbrances, no Property Agreement provides any
party with the right to obtain a lien or encumbrance upon the Property superior to the lien
of this Security Instrument.

(iii)  No default exists or with the passing of time or the giving of notice or both
woul-exist under any Property Agreement which would, individually or in the aggregate,
have i Material Adverse Effect.

(iv). " Borrower has not received or given any written communication which
alleges that a d<fzult exists or, with the giving of notice or the lapse of time, or both,
would exist under the provisions of any Property Agreement.

(v)  Except forFermitted Encumbrances, no condition exists whereby
Borrower or any future ovmer-of the Property may be required to purchase any other
parcel of 1and which is subjeci to,any Property Agreement or which gives any Person a
right to purchase, or right of firstizfusal with respect to, the Property.

(vi)  To the best knowledge-of Rorrower, no offset or any right of offset exists
respecting continued contributions to bes=de by any party to any Property Agreement
except as expressly set forth therein. Except as previously disclosed to Lender in writing,
no material exclusions or restrictions on the uti¥ization, leasing or improvement of the
Property (including non-compete agreements) exists ivany Property Agreement.

(vii)  All “pre-opening” requirements contained v all Property Agreements
(including, but not limited to, all off-site and on-site consiruction requirements), if any,
have been fulfilled, and, to the best of Borrower’s knowledge, ne condition now exists
whereby any party to any such Property Agreement could refus¢to henor its obligations
thereunder.

(vii) All work, if any, to be performed by Borrower under each of the Property
Agreements has been substantially performed, all contributions to be made Ly Borrower
fo any party to such Property Agreements have been made, and all other conditions to
such party’s obligations thereunder have been satisfied.

(@  Personal Property. Borrower has delivered to Lender a true, correct and complete
schedule of all personal property, if any, owned by Borrower and located upon the Property or
used in connection with the use or operation of the Property and Borrower represents that it has
good and marketable title to all such personal property, frec and clear of any liens, except for
liens created under the Loan Documents and liens which describe the equipment and other
personal property owned by tenants.
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(r) Leasing Brokerage and Management Fees. Except as previously disclosed to
Lender in writing, there are no brokerage fees or commissions payable by Borrower with respect
to the leasing of space at the Property and there are no management fees payable by Borrower
with respect to the management of the Property.

(s) Security Deposits. All security deposits with respect to the Property on the date
hereof have been transferred to the Security Deposit Account on the date hereof, and Borrower is
in compliance with all Legal Requirements relating to such security deposits as to which failure
to comply might, individually or in the aggregate, have a Material Adverse Effect.

) Loan to Value Ratio. To the best knowledge of Borrower, based on the
substantial real sstate expertise of Borrower, Borrower’s familiarity with the Property, and the
Appraisal (which T4arrower believes to contain a reasonable assessment of the fair market value
of the Property), the Jxitial Allocated Loan Amount does not exceed one hundred twenty-five
percent (125%) of the@a’r market value of the Property. For the purposes of this clause (1), the
term “fair market value” sha!! be reduced by (i) the amount of any indebtedness secured by a lien
affecting the Property that 1s‘pzior to, or on a parity with, the lien of this Security Instrument, and
(ii) the value of any property tha( is hot “‘real property” within the meaning of Treas. Reg.

§§ 1.860G-2 and 1.856-3(d).

(W)  Representations Generally ~The representations and warranties contained in this
Security Instrument, and the review and inqiry made on behalf of Borrower therefor, have all
been made by Persons having the requisite expeitise and knowledge to provide such
representations and warranties. No representation; warranty or statement of fact made by or on
behalf of Borrower in this Security Instrument or in‘apy <ertificate, document or schedule
furnished to Lender pursuant hereto, contains any untriie/statement of a material fact or omits to
state any material fact necessary to make statements contained therein or herein not misleading
(which may be to Borrower’s best knowledge where so provided herein). There are no facts
presently known to Borrower which have not been disclosed to Lepder which would,
individually or in the aggregate, have a Material Adverse Effect norcs far as Borrower can
foresee might, individually or in the aggregate, have a Material Adverse Effect.

Section 2.06. Removal of Lien. (a) Borrower shall, at its expense, maiiit2in this
Security Instrument as a first lien on the Property and shall keep the Property fiee and clear of all
liens and encumbrances of any kind and nature other than the Permitted Encumbranccs.
Borrower shall, within fifteen (15) days following the filing thereof, discharge of record, by bond
or otherwise, any such liens and, promptly upon request by Lender, shall deliver to Lender
evidence reasonably satisfactory to Lender of the discharge thereof.

(b)  Without limitation to the provisions of Section 2.06(a) hereof, Borrower shall (1)
pay, from time to time when the same shall become due, all claims and demands of mechanics,
materialmen, laborers, and others which, if unpaid, might result in, or permit the creation of, a
lien on the Property or any part thereof, (ii) cause to be removed of record (by payment or
posting of bond or settlement or otherwise) any mechanics’, materialmens’, laborers’ or other
lien on the Property, or any part thereof, or on the revenues, rents, issues, income or profit arising
therefrom, and (iii) in general, do or cause to be done, without expense to Lender, everything
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reasonably necessary to preserve in full the lien of this Security Instrument. If Borrower fails to
comply with the requirements of this Section 2.06(b), then, upon five (5) Business Days’ prior
notice to Borrower, Lender may, but shall not be obligated to, pay any such lien, and Borrower
shall, within five (5) Business Days after Lender’s demand therefor, reimburse Lender for all
sums so expended, together with interest thereon at the Default Rate from the date advanced, all
of which shall be deemed part of the Debt. Nothing contained herein shall be deemed a consent
or request of Lender, express or implied, by inference or otherwise, to the performance of any
alteration, repair or other work by any contractor, subcontractor or laborer or the furnishing of
any materials by any materialmen in connection therewith.

(c) .~ Notwithstanding the foregoing, Borrower may contest any lien (other than a lien
relating to non-2yment of Impositions, the contest of which shall be governed by Section 4.04
hereof) of the type set forth in subparagraph (b)(ii) of this Section 2.06 provided that, following
prior notice to Lender{i> Borrower is contesting the validity of such lien with due diligence and
in good faith and by appropriate proceedings, without cost or expense to Lender or any of its
agents, employees, officers vy directors, (i) Borrower shall preclude the collection of, or other
realization upon, any contesied amount from the Property or any revenues from or interest in the
Property, (iii) neither the Proper(y nor any part thereof nor interest therein, shall be in any danger
of being sold, forfeited or lost by reason of such contest by Botrower, (iv) such contest by
Borrower shall not affect the ownershp. use or occupancy of the Property, (v) such contest by
Borrower shall not subject Lender or Boriower to the risk of civil or criminal liability (other than
the civil liability of Borrower for the amoun( of the lien in question), (vi) such lien is subordinate
to the lien of this Security Instrument, (vii) Borfover has not consented to such lien, (viii) in the
case of a lien for which the amount at issug is in exeéss of $25,000, Borrower has given Lender
prompt notice of the filing of such lien and the bonding thereof by Borrower and, upon request
by Lender from time to time, notice of the status of such’zontest by Borrower and/or
confirmation of the continuing satisfaction of the conditions set forth in this Section 2.06(c), (ix)
Borrower shall promptly pay the obligation secured by such hieipon a final determination of
Borrower’s liability therefor, and (x) in the event the lien is in excess 6f $50,000, Borrower shall
deliver to Lender cash, a bond or other security acceptable to Lendér.equal to 125% of the
contested amount pursuant to collateral arrangements reasonably satisfactory to Lender.

Section 2.07. Cost of Defending and Upholding this Security Instrumzn®Lien. If any
action or proceeding is commenced to which Lender is made a party relating to iz L.oan
Documents and/or the Property or Lender’s interest therein or in which it becomes riecessary to
defend or uphold the lien of this Security Instrument or any other Loan Document, Borrower
shall, on demand, reimburse Lender for all expenses (including, without limitation, reasonable
attorneys’ fees and disbursements) incurred by Lender in connection therewith, and such sum,
together with interest thereon at the Default Rate from and after such demand until fully paid,
shall constitute a part of the Debt.

Section 2.08. Use of the Property. Borrower will use, or cause to be used, the Property
for such use as is permitted pursuant to applicable Legal Requirements including, without
limitation, under the certificate of occupancy applicable to the Property, and which is required by
the Loan Documents. Borrower shall not suffer or permit the Property or any portion thereof to
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be used by the public, any tenant, or any Person not subject to a Lease, in a manner as is
reasonably likely to impair Borrower’s title to the Property, or in such manner as may give rise to
a claim or claims of adverse usage or adverse possession by the public, or of implied dedication
of the Property or any part thereof.

Section 2.09. Financial Reports. (2) Borrower will keep and maintain or will cause to
be kept and maintained on a Fiscal Year basis, in accordance with GAAP (or such other
accounting basis reasonably acceptable to Lender, it being agreed by Lender that with respect to
Indemnitor, the form of financial statements delivered to Lender in connection with the
originatior of the Loan were prepared using an acceptable form of accounting basis) consistently
applied, pror<r and accurate books, tax returns, records and accounts reflecting (1) all of the
financial affairs 2f Borrower and Indemnitor and (ii) all items of income and expense in
connection witli the-cperation of the Property or in connection with any services, equipment or
furnishings provided i connection with the operation thereof, whether such income or expense
may be realized by Boitower or by any other Person whatsoever, excepting lessees unrelated to
and unaffiliated with Borrowser who have leased from Borrower portions of the Premises for the
purpose of occupying the same. Lender shall have the right from time to time at all times during
normal business hours upon reasonat le notice to examine such books, tax returns, records and
accounts at the office of Borrower of other Person maintzining such books, tax returns, records
and accounts and to make such copies or extracts thercof as Lender shall desire. After the
occurrence of an Event of Default, Borrovrer shall pay any costs and expenses incurred by
Lender to examine Borrower’s and Indemnitr’s accounting records with respect to the Property,
as Lender shall determine to be necessary or appropriate in the protection of Lender’s interest.

(b)  Borrower will furnish Lender (i) annually, within one hundred twenty (120) days
following the end of each Fiscal Year of Borrower and G5 Marketplace Holdings LLC
{“Environmental Indemnitor™) and (ii) on a quarterly basis, vathin sixty (60) days following the
end of each fiscal quarter of Borrower and Environmental Indeninitor, with a complete copy of
Borrower’s and Environmental Indemnitor’s financial statements-prepared in accordance with
GAAP (or such other accounting basis reasonably acceptable to Lend erycovering (x) all of the
financial affairs of Borrower and Environmental Indemnitor and (y) the ¢peration of the Property
for such Fiscal Year or fiscal quarters, as applicable, and containing a stateinent of revenues and
expenses, a statement of assets and liabilities and a statement of Borrower's equlty.. Borrower
will also furnish or cause to be furnished to Lender (i) annually, within one hundied twenty (120)
days following the end of each Fiscal Year of GFS Holding, Inc. (“Guarantor”) wiin a somplete
copy of Guarantor’s financial statements prepared in accordance with GAAP (or such other
accounting basis reasonably acceptable to Lender) covering (x) all of the financial affairs of
Guarantor and (ii) quarterly, within sixty (60) days following the end of each fiscal quarter of
Guarantor with a copy of a statement of net worth of Guarantor cach, containing the same
information and prepared on the same basis as that which was delivered to Lender in connection
with the origination of the Loan. Each annual financial statement of Borrower shall, if requested
by Lender, be audited by a nationally recognized Independent certified public accountant that is
reasonably acceptable to Lender in accordance with GAAP (or such other accounting basis
reasonably acceptable to Lender). Together with the financial statements required to be
furnished pursuant to this Section 2.09(b), Borrower shall furnish to Lender an Officer’s
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Certificate certifying as of the date thereof (1) that the financial statements accurately represent
the results of operations and financial condition of Borrower and the Property, or Environmental
Indemnitor or Guarantor, as the case may be, all in accordance with GAAP (or such other
accounting basis reasonably acceptable to Lender) consistently applied, and (2) whether there
exists a Default under the Note or any other Loan Document executed and delivered by
Borrower, and if such event or circumstance exists, the nature thereof, the period of time it has
existed and the action then being taken to remedy such event or circumstance.

(c)  Borrower will furnish Lender monthly, within thirty (30) days following the end
of each mornith, with a true, complete and correct cash flow statement with respect to the Property
in the form itached hereto as Exhibit C and made a part hereof, showing (i) all cash receipts of
any kind whatsoever and all cash payments and disbursements, and (ii) year-to-date summaries
of such cash re¢eipts, payments and disbursements together with an Officer’s Certificate stating
that such cash flow-statement is true, complete and correct and a list of all litigation and
proceedings affecting Borrower or the Property in which the amount involved is $250,000 or
more, if not covered by inspiance (or $1,000,000 or more whether or not covered by msurance).

(d)  Borrower will furiisi; Lender monthly, within thirty (30) days following the end
of each month, with an Officer’s Ceitificate stating that all Operating Expenses with respect to
the Property which had accrued as of ‘e last day of the month preceding the delivery of the cash
flow statement referred to in clause (c) a0ove have been fully paid or otherwise reserved for by
Prime Tenant or Borrower {(any such certification pursuant to clause (c) above, a “Manager
Certification™).

(¢)  Borrower will furnish Lender annually, with thirty (30) days following the end of
each year and within thirty (30) days following receipt ol 2-request therefor, with a true,
complete and correct rent roll for the Property, including a I'st of which tenants are in default
under their respective leases, dated as of the date of Lender srequest, identifying each tenant,
the monthly rent and additional rent, if any, payable by such tenatii the expiration date of such
tenant’s Lease, the security deposit, if any, held by Borrower under-jic Lease, the space covered
by the Lease, each tenant that has filed a bankruptcy, insolvency, or reorganization proceeding
since delivery of the last such rent roll, and the arrearages for such tenant, i1 any, and such rent
roll shall be accompanied by an Officer’s Certificate, dated as of the date orthe aelivery of such
rent roll, certifying that such rent roll is true, correct and complete in afl materialtespects as of
its date.

() Borrower shall furnish to Lender, within thirty (30) days after Lender’s request
therefor, with such further detailed information with respect to the operation of the Property and
the financial affairs of Borrower as may be reasonably requested by Lender.

(g)  Borrower shall furnish to Lender, within thirty (30) days after Lender’s request
therefor, a schedule of tenant security deposits showing any activity in the Security Deposit
Account for such period as Lender shall have requested, together with an Officer’s Certificate as
io the balance in such Security Deposit Account and that such tenant security deposits are being
held in accordance with all Legal Requirements.
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(h)  Borrower will furnish Lender annually, within ninety (90) days after the end of
cach Fiscal Year, with a report setting forth (i) the Net Operating Income for such Fiscal Year,
(ii) the average occupancy rate of the Property during such Fiscal Year, (iii) the capital repairs,
replacements and improvements performed at the Property during such Fiscal Year and the
aggregate Recurring Replacement Expenditures made in connection therewith, and (iv) the
balance contained in each of the Sub-Accounts as of the end of such Fiscal Year (which balance
Lender shall provide upon Borrower’s written request therefor).

(i)  Borrower shall and shall cause Indemnitor to furnish to Lender annually, within
thirty (30 days of filing its respective tax return, a copy of such tax return and within ninety (90)
days after the-end of each Fiscal Year, a statement of net worth of the Indemnitor; provided,
however, tha! if Borrower has provided Lender with a letter prepared by an Independent certified
public accountant which certifies (i) that the Independent certified public accountant has
prepared such tax r=iuins on behalf of Borrower and Indemnitor, (ii) that al! tax retumns required
to be filed on behalf ¢t Borrower and Indemnitor have been filed, (iii) the amount of gross
income of each of Borrower-and Indemnitor for the prior fiscal year, (iv) the adjusted gross
income for each of Borrowti and Indemnitor for the prior fiscal year, (v) the total assets of each
of Borrower and Indemnitor as of the end of the prior fiscal year and (vi) the net worth of each of
Borrower and Indemnitor as of the ¢ni of the prior fiscal year, then Borrower shall not be
required to cause Guarantor to furnist copies of tax returns to Lender pursuant to this clause ().

() Commencing with the Fiscal(Y ear immediately prior to the Fiscal Year in which
the Optional Prepayment Date occurs, Borrower shall submit to Lender for Lender’s written
approval an Annual Budget not later than sixty (€0}.days prior to the commencement of such
Fiscal Year and each Fiscal Year thereafter, in form sauzfactory to Lender setting forth in
reasonable detail budgeted monthly operating income and-monthly operating capital and other
expenses for the Property. Each Annual Budget shall conta‘n, emong other things, limitations on
management fees, third party service fees, and other expenses 23 Borrower may reasonably
determine. Lender shall have the right to approve such Annual Budget which approval shall not
be unreasonably withheld, and in the event that Lender objects to the proposed Annual Budget
submitted by Borrower, Lender shall advise Borrower of such objecticus within fifteen (15) days
after receipt thereof (and deliver to Borrower a reasonably detailed descripuor, of such
objections) and Borrower shall, within three (3} days after receipt of notice vLany such
objections, revise such Annual Budget and resubmit the same to Lender. Lender shall advise
Borrower of any objections to such revised Annual Budget within ten (10) days anes1eceipt
thereof (and deliver to Borrower a reasonably detailed description of such objections) and
Borrower shall revise the same in accordance with the process described herein until Lender
approves an Annual Budget, provided, however, that if Lender shall not advise Borrower of its
objections to any proposed Annual Budget within the applicable time period set forth in this
Section, then such proposed Annual Budget shall be deemed approved by Lender. Until such
time that Lender approves a proposed Annual Budget, the most recently Approved Annual
Budget shall apply; provided that, such Approved Annual Budget shall be adjusted to reflect
actual increases in Basic Carrying Costs and utilities expenses. In the event that Borrower must
incur an Extraordinary Expense, then Borrower shall promptly deliver to Lender a reasonably
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detailed explanation of such proposed Extraordinary Expense for Lender’s approval, which
approval may be granted or denied in Lender’s sole and absolute discretion.

(k) Inthe event that Borrower fails to deliver any of the financial statements, reports
or other information required to be delivered to Lender pursuant to this Section 2.09 on or prior
to their due dates, 1f any such failure shall continue for ten (10) days following notice thereof
from Lender, Borrower shall pay to Lender on each Payment Date for each month or portion
thereof that any such financial statement, report or other information remains undelivered, an
administrative fee in the amount of Three Thousand Dollars ($3,000) multiplied by the number
of undelivired statements, reports or other items. Borrower agrees that such administrative fee
(1) is a fair and reasonable fee necessary to compensate Lender for its additional administrative
costs and incieased costs relating to Borrower’s failure to deliver the aforementioned statements,
reports or other’ifems as and when required hereunder and (i1) is not a penalty.

0 In the event that audited financial statements are prepared with respect to
Indemnitor, Borrower shall, or shall cause Indemnitor to, deliver to Lender copies thereof within
ten (10) Business Days of t1ie’ pieparation thereof and upon request of Lender.

Section 2.10. Litigation. “Beirower will give prompt written notice to Lender of any
litigation or governmental proceedings pending or threatened (in writing) against Borrower
which might have a Material Adverse Etiici.

Section 2.11. Updates of Representai;ons. Borrower shall deliver to Lender within ten
(10) days of the request of Lender an Officer’s Cerficate updating all of the representations and
warranties contained in this Security Instrument and<ne nther Loan Documents and certifying
that all of the representations and warranties contained ¢n/this Security Instrument and the other
Loan Documents, as updated pursuant to such Officer’s Certi{ivate, are true, accurate and
complete as of the date of such Officer’s Certificate.

ARTICLE III. INSURANCE AND CASUALTY KECTORATION

Section 3.01. Insurance Coverage. Borrower shall, or shall cause Prime Tenant, at its
expense, to maintain the following insurance coverages with respect to the 2ropssty during the
term of this Security Instrument:

(@) (1) Insurance against loss or damage by fire, casualty and other hazards
included in an “all-risk” extended coverage endorsement or its equivalent, with such
endorsements as Lender may from time to time reasonably require and which are
customarily required by Institutional Lenders of similar properties similarly situated,
including, without limitation, if the Property constitutes a legal non-conforming use, an
ordinance of law coverage endorsement which contains “Demolition Cost”, “Loss Due to
Ordinance of Law” and “Increased Cost of Construction” coverages, covering the
Property in an amount not less than the greater of (A) 100% of the insurable replacement
value of the Property (exclusive of the Premises and footings and foundations) and (B)
such other amount as is necessary to prevent any reduction in such policy by reason of
and to prevent Borrower, Lender or any other insured thereunder from being deemed to
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be a co-insurer. Not less frequently than once every three (3) vears, Borrower, at its
option, shall either (A) have the Appraisal updated or obtain a new appraisal of the
Property, (B) have a valuation of the Property made by or for its insurance carrier
conducted by an appraiser experienced in valuing properties of similar type to that of the
Property which are in the geographical area in which the Property is located or (C)
provide such other evidence as will, in Lender’s sole judgment, enable Lender to
determine whether there shall have been an increase in the insurable value of the Property
and Borrower shall deliver such updated Appraisal, new appraisal, insurance valuation or
other evidence acceptable to Lender, as the case may be, and, if such updated Appraisal,
new appraisal, insurance valuation, or other evidence acceptable to Lender reflects an
incresse in the insurable value of the Property, the amount of insurance required
hereunder.shall be increased accordingly and Borrower shall deliver evidence satisfactory
to Lenderthat such policy has been so increased.

(i)  Cemmercial comprehensive general liability insurance against claims for
personal and bodily iniury and/or death to one or more persons or property damage,
occurring on, in or abuut the Property (including the adjoining streets, sidewalks and
passageways therein) in suchiamounts as Lender may from time to time reasonably
require (but in no event shai’ Lender’s requirements be increased more frequently than
once during each twelve (12) mionth period) and which are customarily required by
Institutional Lenders for similar properties similarly situated, but not less than $1,000,000
per occurrence and $2,000,000 general aggregate on a per location basis and, in addition
thereto, not less than $75,000,000 excess and/or umbrella liability insurance shall be
maintained for any and all claims.

(iii)  Business interruption, rent loss or other similar insurance (A) with loss
payable to Lender, (B) covering all risks required to be covered by the insurance
provided for in Section 3.01(a)(i) hereof and (C) in anariaunt not less than 100% of the
projected fixed or base rent plus percentage rent for the suceseding eighteen (18) month
period based on an occupancy rate of 100%. The amount of'suck insurance shall be
determined upon the execution of this Security Instrument, and not more frequently than
once each calendar year thereafter based on Borrower’s reasonable Cstitnate of projected
fixed or base rent plus percentage rent, from the Property for the next suceceding
eighteen (18) months. In the event the Property shall be damaged or dest:cyed, Borrower
shall and hereby does assign to Lender all payment of claims under the policies of such
insurance, and all amounts payable thereunder, and all net amounts, shall be collected by
Lender under such policies and shall be applied in accordance with this Security
Instrument; provided, however, that nothing herein contained shall be deemed to relieve
Borrower of its obligations to timely pay all amounts due under the Loan Documents.

(iv)  War risk insurance when such insurance is obtainable from the United
States of America or any agency or instrumentality thereof at reasonable rates (for the
maximum amount of insurance obtainable) and if requested by Lender, and such
insurance is then customarily required by Institutional Lenders of similar properties
similarly situated.
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(v}  Insurance against loss or damages from (A) leakage of sprinkler systems
and (B) explosion of steam boilers, air conditioning equipment, pressure vessels or
similar apparatus now or hereafter installed at the Property, in such amounts as Lender
may from time to time reasonably require and which are then customarily required by
Institutional [.enders of similar properties similarly situated; provided, however, that so
long as the insurance policy required pursuant to clause (1) of this Section 3.01(a) shall
not contain an exclusion for loss or damage of the type set forth in this clause (v},
Borrower shall not be required to maintain a separate policy of insurance protecting
against such loss or damage.

(vi)  Flood insurance in an amount equal to the full insurable value of the
Propeitv or the maximum amount available, whichever is less, if the Improvements are
located in.an-area designated by the Secretary of Housing and Urban Development as
being “an area of special flood hazard” under the National Flood Insurance Program (ie.,
having a one pcroent or greater chance of flooding), and if flood nsurance is available
under the National Flood Insurance Act.

(vii)  Worker’s compensation insurance or other similar insurance which may
be required by Governmental Authorities or Legal Requirements.

(viii) Insurance against !Uss resulting from mold, spores or fungus on or about
the Premises; provided, however, that'so long as the insurance policy required pursuant to
clause (i) of this Section 3.01() shall not contain an exclusion for loss or damage of the
type set forth in this clause (viii), Borrowe: shall not be required to maintain a separate
policy of insurance protecting against such lossor damage.

(ix)  Insurance against damage resulting froin acts of terrorism, or an insurance
policy without an exclusion for damages resulting from tzrrorism, on terms consistent
with the commercial property insurance policy required tnder subsections (1) (ii) and (iii}
above.

(x)  Such other insurance as may from time to {ime be required by Lender and
which is then customarily required by Institutional Lenders for similarpranerties
similarly situated, against other insurable hazards, including, but not limited to, malicious
mischief, vandalism, sinkholes and mine subsidence, windstorm and/or eaithouake, due
regard to be given to the size and type of the Premiscs, Improvements, Fixtures and
Equipment and their location, construction and use. Additionally, Borrower shall carry
such insurance coverage as Lender may from time to time require if the failure to carry
such insurance may result in a downgrade, qualification or withdrawal of any class of
securities issued in connection with a Securitization or, if the Loan is not yet part of a
Securitization, would result in an increase in the subordination levels of any class of
securities anticipated to be issued in connection with a proposed Securitization.

(b)  If Borrower is a partnership or limited liability company, Borrower shall cause the
General Partners to maintain fidelity insurance in an amount equal to or greater than the annual
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Operating Income of the Property for the six (6) month period immediately preceding the date on
which the premium for such insurance is due and payable.

(c)  Borrower shall cause any Manager of the Property to maintain fidelity insurance
in an amount equal to or greater than the annual Operating Income of the Property for the six (6)
month period immediately preceding the date on which the premium for such insurance is due
and payable or such lesser amount as Lender shall approve.

Section 3.02. Policy Terms. (a) All insurance required by this Article IIT shall be in the
form (oftier than with respect to Sections 3.01(a)(vi) and (vii) above when insurance in those two
sub-sectiopz is placed with a governmental agency or instrumentality on such agency’s forms)
and amount ard with deductibles as, from time to time, shall be reasonably acceptable to Lender,
under valid aud <nforceable policies issued by financially responsible insurers authorized to do
business in the Staiewhere the Property is located, with a general policyholder’s service rating of
not less than A and & tinancial rating of not less than XIII as rated in the most currently available
Best’s Insurance Reports (2r the equivalent, if such rating system shall hereafter be altered or
replaced) and shall have a-ciaims paying ability rating and/or financial strength rating, as
applicable, of not less than “A/” (or its equivalent) from a Rating Agency (one of which after a
Securitization in which Standard & Poor’s rates any securities issued in connection with such
Securitization, shall be Standard & Focr’s). Originals or certified copies of all insurance policies
shall be delivered to and held by Lendcr. All such policies (except policies for worker’s
compensation) shall name Lender, its succi:ssors and/or assigns as an additional named insured,
shall provide for loss payable to Lender, its successors and/or assigns and shall contain (or have
attached): (1) standard “non-contributory mortgagee” endorsement or its equivalent relating,
inter alia, to recovery by Lender notwithstanding the-ngligent or willful acts or omissions of
Borrower or Prime Tenant, as the case may be; (11) a wiiver of subrogation endorsement as to
Lender; (i) an endorsement indicating that none of Lender, Borrower or Prime Tenant, as the
case may be, shall be or be deemed to be a co-1nsurer with reéspzet to any casualty risk insured by
such policies and shall provide for a deductible per loss of an amsupt not more than the lesser of
(x) that which is customarily maintained by owners of similar properties similarly situated and
(y) five percent (5%) of the Net Operating Income, and (iv) a provisicn that such policies shall
not be canceled, terminated, denied renewal or amended, including, withcut I'mitation, any
amendment reducing the scope or limits of coverage, without at least thirty (30; days’ prior
written notice to Lender in each instance. Not less than thirty (30} days prior to ‘ne expiration
dates of the insurance policies obtained pursuant to this Security Instrument, origirals or certified
copies of renewals of such policies (or certificates evidencing such renewals) bearing notations
evidencing the payment of premiums or accompanied by other reasonable evidence of such
payment (which premiums shall not be paid by Borrower or Prime Tenant, as the case may be,
through or by any financing arrangement which would entitle an insurer to terminate a policy)
shall be delivered by Borrower to Lender. Borrower shall not carry separate insurance,
concurrent in kind or form or contributing in the event of loss, with any insurance required under
this Article IIL.

(b)  If Borrower or Prime Tenant fails to maintain and deliver to Lender the original
policies or certificates of insurance required by this Security Instrument, or at any time that
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deposits into the Basic Carrying Costs Sub-Account are required to be made, if there are
insufficient funds in the Basic Carrying Costs Sub-Account to pay the premiums for same,
Lender may, at its option, procure such insurance, and Borrower shall pay, or as the case may be,
reimburse Lender for, all premiums thercon promptly, upon demand by Lender, with interest
thereon at the Default Rate from the date paid by Lender to the date of repayment and such sum
shall constitute a part of the Debt.

{(c)  Borrower shall notify Lender of the renewal premium of each insurance policy
and, at any time that sums are on deposit in the Basic Carrying Costs Sub-Account, Lender shall
be entit'zd fo pay such amount on behalf of Borrower from the Basic Carrying Costs Sub-
Account. *Vith respect to insurance policies which require periodic payments (i.e., monthly or
quarterly) of nremiums, Lender shall be entitled to pay such amounts fifteen (15) days (or such
lesser number ef 4ays as Lender shall determine) prior to the respective due dates of such
mnstallments.

(d)  The insurarce required by this Security [nstrument may, at the option of
Borrower, be effected by biauket and/or umbrella policies issued to Borrower and Prime Tenant
covering the Property provided tha:, in each case, the policies otherwise comply with the
provisions of this Security Instrument and allocate to the Property, from time to time (but in no
event less than once a year), the covéraze specified by this Security Instrument, without
possibility of reduction or coinsurance by reason of, or damage to, any other property (real or
personal) named therein. If the insurance required by this Security Instrument shall be effected
by any such blanket or umbrella policies, Bortov er shall furnish to Lender (i) original policies or
certified copies thereof, or an original certificate of insurance together with reasonable access to
the original of such policy to review such policy’s cavziiage of the Property, with schedules
attached thereto showing the amount of the insurance nzovided under such policies applicable to
the Property and (i) an Officer’s Certificate setting forth (A) the number of properties covered
by such policy, (B) the location by city (if available, otherwisé County) and state of the
properties, (C) the average square footage of the properties, (D) a-oricf description of the typical
construction type included in the blanket policy and (E) such other information as Lender may
reasonably request.

Section 3.03.  Assignment of Policies. (a) Borrower hereby assigns.an< shall cause
Prime Tenant to assign to Lender the proceeds of all insurance (other than worle:™s
compensation and liability insurance) obtained pursuant to this Security Instrumen’, 211 of which
proceeds shall be payable to Lender as collateral and further security for the payment of the Debt
and the performance of Borrower’s obligations hereunder and under the other Loan Documents,
and Borrower hereby authorizes and directs, and shall cause Prime Tenant to authorize and
direct, the issuer of any such insurance to make payment of such proceeds directly to Lender.
Except as otherwise expressly provided in Section 3.04 or elsewhere in this Article III, Lender
shall have the option, in its discretion, and without regard to the adequacy of its security, to apply
all or any part of the proceeds it may receive pursuant to this Article in such manner as Lender
may elect to any one or more of the following: (i) the payment of the Debt, whether or not then
due, in any proportion or priority as Lender, in its discretion, may elect, (ii) the repair or
restoration of the Property, (iii) the cure of any Default or (iv) the reimbursement of the costs and
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expenses of Lender incurred pursuant to the terms hereof in connection with the recovery of the
Insurance Proceeds. Nothing herein contained shall be deemed to excuse Borrower from
repairing or maintaining the Property as provided in this Security Instrument or restoring all
damage or destruction to the Property, regardless of the sufficiency of the Insurance Proceeds,
and the application or release by Lender of any Insurance Proceeds shall not cure or waive any
Default or notice of Default.

(b)  Inthe event of the foreclosure of this Security Instrument or any other transfer of
title or assignment of all or any part of the Property in extinguishment, in whole or in part, of the
Debt, al’ right, title and interest of Borrower and Prime Tenant in and to all policies of insurance
required by“this Security Instrument shall inure to the benefit of the successor in interest to
Borrower o the purchaser of the Property. If, prior to the receipt by Lender of any proceeds, the
Property or aity.pertion thereof shall have been sold on foreclosure of this Security Instrument or
by deed in lieu therssf or otherwise, or any claim under such insurance policy arising during the
term of this Security‘[rstrument is not paid until after the extinguishment of the Debt, and
Lender shall not have received the entire amount of the Debt outstanding at the time of such
extinguishment, whether 61 ot a deficiency judgment on this Security Instrument shall have
been sought or recovered or deaied, then, the proceeds of any such insurance to the extent of the
amount of the Debt not so received, shall be paid to and be the property of Lender, together with
interest thereon at the Default Rate, anu the reasonable attorney’s fees, costs and disbursements
incurred by Lender in connection with'the collection of the proceeds which shall be paid to
Lender and Borrower hereby assigns, transfers and sets over, and shall cause Prime Tenant to
assign, transfer and set over, to Lender all of Isorower’s or Prime Tenant’s, as applicable, right,
title and interest in and to such proceeds. Notwithsiznding any provisions of this Security
Instrument to the contrary, Lender shall not be deeméd to be a trustee or other fiduciary with
respect to its receipt of any such proceeds, which may »¢'commingled with any other monies of
Lender; provided, however, that Lender shall use such pro:eecs for the purposes and in the
manner permitted by this Security Instrument. Any proceedsdi-posited with Lender shall be held
by Lender in an interest-bearing account, but Lender makes no representation or warranty as to
the rate or amount of interest, if any, which may accrue on such deposif and shall have no
liability in connection therewith. Interest accrued, if any, on the proceeds shall be deemed to
constitute a part of the proceeds for purposes of this Security Instrument. | The provisions of this
Section 3.03(b) shall survive the termination of this Security Instrument by foreciosure, deed in
lieu thereof or otherwise as a consequence of the exercise of the rights and remiedies of Lender
hereunder after a Default.

Section 3.04. Casualty Restoration, (a) (i) In the event of any damage to or
destruction of the Property, Borrower shall give prompt written notice to Lender (which notice
shall set forth Borrower’s good faith estimate of the cost of repairing or restoring such damage or
destruction, or if Borrower cannot reasonably estimate the anticipated cost of restoration,
Borrower shall nonetheless give Lender prompt notice of the occurrence of such damage or
destruction, and will diligently proceed to obtain estimates to enable Borrower to quantify the
anticipated cost and time required for such restoration, whereupon Borrower shall promptly
notify Lender of such good faith estimate) and, provided that restoration does not violate any
Legal Requirements, Borrower shall or shall cause Prime Tenant to promptly commence and
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diligently prosecute to completion the repair, restoration or rebuilding of the Property so
damaged or destroyed to a condition such that the Property shall be at least equal in value to that
immediately prior to the damage to the extent practicable, in full comphance with all Legal
Requirements and the provisions of all Leases, and in accordance with Section 3.04(b) below.
Such repair, restoration or rebuilding of the Property are sometimes hereinafter collectively
referred to as the “Work”.

(i)  Borrower shall not adjust, compromise or settle any claim for Insurance
Proceeds without the prior written consent of Lender, which shall not be unreasonably
»withheld or delayed; provided, however, that, except during the continuance of an Event
of Wefault, Lender’s consent shall not be required with respect to the adjustment,

compromising or settlement of any claim for Insurance Proceeds in an amount less than
$250,000

(i) © Subject to Section 3.04(a)(iv), Lender shall apply any Insurance Proceeds
which it may receiv¢ towards the Work 1n accordance with Section 3.04(b) and the other
applicable sections-of this Article 111

(ivy  If (A) a Default shall have occurred, (B) Lender is not reasonably satisfied
that the Debt Service Coverage. after substantial completion of the Work, will be at least
equal to the Required Debt Service Coverage, (C) more than thirty percent (30%) of the
reasonably estimated fair market velue of the Property 1s damaged or destroyed, (D) any
Leases physically affected by such desiriction shall not continue in full force and effect,
(E} Lender is not reasonably satisfied that tlie Work can be completed six (6) months
prior to Maturity or (F) Lender is not reasonably satisfied that the Work can be completed
within twelve (12) months of the damage to or cesiruction of the Property (each, a
“Substantial Casualty”), Lender shall have the option, in its sole discretion to apply any
Insurance Proceeds it may receive pursuant to this Sc¢eurity Instrument (less any cost to
Lender of recovering and paying out such proceeds incurrza sursuant to the terms hereof
and not otherwise reimbursed to Lender, including, without (ritation, reasonable
attorneys’ fees and expenses) to the payment of the Debt, without any prepayment fee or
charge of any kind, or to allow such proceeds to be used for the Work pursuant to the
terms and subject to the conditions of Section 3.04(b) hereof and the sthér-applicable
sections of this Article IIL

(v)  Inthe event that Lender clects or is obligated hereunder to allow Insurance
Proceeds to be used for the Work, any excess proceeds remaining after completion of
such Work shall be applied to the payment of the Debt without any prepayment fee or
charge of any kind.

(b) If any Condemnation Proceeds in accordance with Section 6.01(a), or any
Insurance Proceeds in accordance with Section 3.04(a), are to be applied to the repair, restoration
or rebuilding of the Property, then such proceeds shall be deposited into a segregated interest-
bearing bank account at the Bank, which shall be an Eligible Account, held by Lender and shall
be paid out from time to time to Borrower as the Work progresses (less any cost to Lender of
recovering and paying out such proceeds, including, without limitation, reasonable attorneys’
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fees and costs allocable to inspecting the Work and the plans and specifications therefor) subject
to Section 5.13 hereof and to all of the following conditions:

(1) An Independent architect or engineer selected by Borrower and reasonably
acceptable to Lender (an “Architect” or “Engineer”) or a Person otherwise reasonably
acceptable to Lender, shall have delivered to Lender a certificate estimating the cost of
completing the Work, and, if the amount set forth therein is more than the sum of the
amount of Insurance Proceeds then being held by Lender in connection with a casualty
and amounts agreed to be paid as part of a final settlement under the insurance policy
voon or before completion of the Work, Borrower shall have delivered to Lender (A)
casli collateral in an amount equal to such excess, (B) an unconditional, irrevocable, clean
sight dizft letter of credit, in form, substance and issued by a bank reasonably acceptable
to Leidsiin the amount of such excess and draws on such letter of credit shall be made
by Lender to'tnake payments pursuant to this Article I1I foliowing exhaustion of the
Insurance Prceceds therefor or (C) a completion bond in form, substance and issued by a
surety company reasonably acceptable to Lender.

(i)  Ifthe cost of the Work is reasonably estimated by an Architect or
Engineer in a certification {ezsonably acceptable to Lender to be equal to or exceed
$100,000 or if required by apolicable law, such Work shall be performed under the
supervision of an Architect or Er gineer, it being understood that the plans and
specifications with respect thereto shall provide for Work so that, upon completion
thereof, the Property shall be comparable in replacement value and general utility to the
Property prior to the damage or destructior:

(11)  Each request for payment shall b>inade on not less than ten (10) days’
prior notice to Lender and shall be accompanied by a certificate of an Architect or
Engineer, or, if the Work is not required to be supervisesi by an Architect or Engineer, by
an Officer’s Certificate stating (A) that payment is for Work zompleted in compliance
with the plans and specifications, if required under clause (1) above, (B) that the sum
requested 1s required to reimburse Borrower or Prime Tenant o pavments by Borrower
or Prime Tenant to date, or is due to the contractors, subcontractors, materialmen,
laborers, engineers, architects or other Persons rendering services or niaierials for the
Work (giving a brief description of such services and materials), and that-when added to
all sums previously paid out by Lender does not exceed the value of the W1l done to the
date of such certificate, (C) if the sum requested is to cover payment relating to repair and
restoration of personal property required or relating to the Property, that title to the
personal property items covered by the request for payment is vested in Borrower (unless
Borrower is lessee of such personal property), and (D) that the Insurance Proceeds and
other amounts deposited by Borrower and held by Lender after such payment is at least
equal to the estimated remaining cost to complete such Work; provided, however, that if
such certificate is given by an Architect or Engineer, such Architect or Engineer shall
certify as to clause (A) above, and such Officer’s Certificate shall certify as to the
remaining clauses above, and provided, further, that Lender shall not be obligated to
disburse such funds if Lender detenmines, in Lender’s reasonable discretion, that
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Borrower shall not be in compliance with this Section 3.04(b). Additionally, each request
for payment shall contain a statement signed by Borrower stating that the requested
payment is for Work satisfactorily done to date.

(iv)  Each request for payment shall be accompanied by waivers of lien, in
customary form and substance, covering that part of the Work for which payment or
reimbursement 1s being requested and, if required by Lender, a search prepared by a title
company or licensed abstractor, or by other evidence satisfactory to Lender that there has
not been filed with respect to the Property any mechanic’s or other lien or instrument for
retention of title relating to any part of the Work not discharged of record. Additionally,
as ts-any personal property covered by the request for payment, Lender shall be furnished
with evidence of having incurred a payment obligation therefor and such further evidence
reasouabiy-satisfactory to assure Lender that UCC filings therefor provide a valid first
lien on the prsonal property.

(v)  Lender shall have the right to inspect the Work at all reasonable times
upon reasonable prior notice and may condition any disbursement of Insurance Proceeds
upon satisfactory comp’iance by Borrower with the provisions hereof. Neither the
approval by Lender of any required plans and specifications for the Work nor the
inspection by Lender of the YWork-shall make Lender responsible for the preparation of
such plans and specifications, or/the compliance of such plans and specifications of the
Work, with any applicable law, regulation, ordinance, covenant or agreement.

(vi)  Insurance Proceeds shall notbe disbursed more frequently than once every
thirty (30) days.

(vity  Until such time as the Work has beeit substantially completed, Lender
shall not be obligated to disburse up to ten percent (19%) of the cost of the Work (the
“Retention Amount”) to Borrower. Upon substantial conwletion of the Work, Borrower
shall send notice thereof to Lender and, subject to the condivoins of Section 3.04(b)(i)-
(1v), Lender shall disburse one-half of the Retention Amount to Borrower. The remaining
one-half of the Retention Amount shall be disbursed to Borrower when Lender shall have
received copies of any and all final certificates of occupancy or othei sertificates, licenses
and permits required for the ownership, occupancy and operation of the Preperty in
accordance with all Legal Requirements. Borrower hereby covenants to di'igently seek
to obtain any such certificates, licenses and permits.

(viii) Upon failure on the part of Borrower or Prime Tenant promptly to
commence the Work or to proceed diligently and continuously to completion of the
Work, which failure shall continue for thirty (30) days after written notice thereof,
Lender may apply any Insurance Proceeds or Condemnation Proceeds received with
respect to the relevant casualty it then or thereafter holds to the payment of the Debt in
accordance with the provisions of the Note; provided, however, that Lender shall be
entitled to apply at any time all or any portion of the Insurance Proceeds or
Condemnation Proceeds it then holds to the extent necessary to cure any Event of Default
under this Security Instrument, the Note or any other Loan Document.
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(c)  If Borrower or Prime Tenant (i) within ninety (90) days after the occurrence of
any damage to the Property or any portion thereof (or such shorter period as may be required
under any Major Space Lease) shall fail to submit to Lender for approval plans and
specifications (if required pursuant to Section 3.04(b)(i1) hereof) for the Work (approved by the
Architect and by all Governmental Authorities whose approval is required), (ii) after any such
plans and specifications are approved by all Governmental Authorities, the Architect and Lender,
shall fail to promptly commence such Work or (iii) shall fail to diligently prosecute such Work to
completion, then, in addition to all other rights available hereunder, at law or in equity, Lender,
or any receiver of the Property or any portion thereof, upon five (5) days’ prior notice to
Borrowsr (2xcept in the event of emergency in which case no notice shall be required), may (but
shall have 1o obligation to) perform or cause to be performed such Work, and may take such
other steps as/it.reasonably deems advisable. Borrower hereby waives, for Borrower, any claim,
other than foi gross negligence or willful misconduct, against Lender and any receiver arising
out of any act or umission of Lender or such receiver pursuant hereto, and Lender may apply all
or any portion of the Irsurance Proceeds (without the need to fulfill any other requirements of
this Section 3.04) to retmbuise Lender and such receiver, for all costs not reimbursed to Lender
or such receiver upon demand together with interest thereon at the Default Rate from the date
such amounts are advanced unfil the same are paid to Lender or the receiver,

(d)  Borrower hereby irrevocably appoints Lender as its attorney-in-fact, coupled with
an interest, to collect and receive any Insurance Proceeds paid with respect to any portion of the
Property or the insurance policies required to be maintained hereunder, and to endorse any
checks, drafts or other instruments representir'g ~ny Insurance Proceeds whether payable by
reason of loss thereunder or otherwise. ‘

Section 3.05. Compliance with Insurance Reguirements. Borrower promptly shall, and
shall cause Prime Tenant to, comply with, and shall cause ‘ne Property to comply with, all
Insurance Requirements, even if such compliance requires stractural changes or improvements or
would result in interference with the use or enjoyment of the Propcity or any portion thereof
provided Borrower and Prime Tenant shall have a right to contest i’ good faith and with
diligence such Insurance Requirements provided (a) no Default shall exist during such contest
and such contest shall not subject the Property or any portion thereof to aity lien or affect the
priority of the lien of this Security Instrument, (b) failure to comply with such J:surance
Requirements will not subject Lender or any of its agents, employees, officers ordirectors to any
civil or criminal liability, (c) such contest will not cause any reduction in insurance eoverage, (d)
such contest shall not affect the ownership, use or occupancy of the Property, (¢) the Property or
any part thereof or any interest therein shall not be in any danger of being sold, forfeited or lost
by reason of such contest by Borrower or Prime Tenant, (f) Borrower has given Lender prompt
notice of such contest and, upon request by Lender from time to time, notice of the status of such
contest by Borrower or Prime Tenant and/or information of the continuing satisfaction of the
conditions set forth in clauses (a) through (¢) of this Section 3.05, (g) upon a final determination
of such contest, Borrower or Prime Tenant shall promptly comply with the requirements thereof,
and (h) prior to and during such contest, Borrower shall furnish to Lender security satisfactory to
Lender, in its reasonable discretion, against loss or injury by reason of such contest or the non-
compliance with such Insurance Requirement (and if such security is cash, Lender shall deposit
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the same in an interest-bearing account and interest accrued thereon, if any, shall be deemed to
constitute a part of such security for purposes of this Security Instrument, but Lender (i) makes
no representation or warranty as to the rate or amount of interest, if any, which may accrue
thereon and shall have no liability in connection therewith and (ii) shall not be deemed to be a
trustee or fiduciary with respect to its receipt of any such security and any such security may be
commingled with other monies of Lender). If Borrower or Prime Tenant shall use the Property
or any portion thereof in any manner which could permit the insurer to cancel any insurance
required to be provided hereunder, Borrower or Prime Tenant immediately shall obtain a
substitute policy which shall satisfy the requirements of this Security Instrument and which shall
be effective on or prior to the date on which any such other insurance policy shall be canceled.
Neither Boitower nor Prime Tenant shall by any action or omission invalidate any insurance
policy required to be carried hereunder unless such policy is replaced as aforesaid, or materially
increase the preiriams on any such policy above the normal premium charged for such policy.
Borrower shall anid shirll cause Prime Tenant to cooperate with Lender to the extent reasonably
necessary to obtain for Lender the benefits of any insurance proceeds lawfully or equitably
payable to Lender in conpection with the transactions contemplated hereby.

Section 3.06. Event of Delault During Restoration. Notwithstanding anything to the
confrary contained in this Security [rstrument including, without limitation, the provisions of this
Article 3, if| at the time of any casuaity alfecting the Property or any part thereof, or at any time
during any Work, or at any time that Lender is holding or is entitled to receive any Insurance
Proceeds pursuant to this Security Instrument, a Default exists and is continuing (whether or not
it constitutes an Event of Default), Lender shzll then have no obligation to make such proceeds
available for Work and Lender shall have the right‘aad option, to be exercised in its sole and
absolute discretion and election, with respect to the Tisdrance Proceeds, either to retain and apply
such proceeds in reimbursement for the actual costs, fezsand expenses incurred by Lender in
accordance with the terms hereof in connection with the acjustnent of the loss and any balance
toward payment of the Debt in such priority and proportions a&Tender, in its sole discretion,
shall deem proper, or towards the Work, upon such terms and conditions as Lender shall
determine, or to cure such Default, or to any one or more of the foregoing as Lender, in its sole
and absolute discretion, may determine. If Lender shall receive and retain such Insurance
Proceeds, the lien of this Security Instrument shall be reduced only by the amoimnt thereof
received, after reimbursement to Lender of expenses of collection, and actualivanplied by
Lender in reduction of the principal sum payable under the Note in accordance with the Note.

Section 3.07. Application of Proceeds to Debt Reduction. (a) No damage to the
Property, or any part thereof, by fire or other casualty whatsoever, whether such damage be
partial or total, shall relieve Borrower from its liability to pay in full the Debt and to perform its
obligations under this Security Instrument and the other Loan Documents.

(b)  Ifany Insurance Proceeds are applied to reduce the Debt, Lender shall apply the
same in accordance with the provisions of the Note.
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ARTICLE IV. IMPOSITIONS

Section 4.01.  Payment of Impositions, Utilities and Taxes, etc. (a) Borrower shall pay
or cause to be paid all Impositions at least five (5) days prior to the date upon which any fine,
penalty, interest or cost for nonpayment is imposed, and furnish to Lender, upon request,
receipted bills of the appropriate taxing authority or other documentation reasonably satisfactory
to Lender evidencing the payment thereof. If Borrower shall fail to pay or cause to be paid any
Imposition in accordance with this Section and is not contesting or causing a contesting of such
Imposition in accordance with Section 4.04 hereof, or at any time that a deposit into the Basic
Carrying Costs Sub-Account shall be required to be made, if there are insufficient funds in the
Basic Carrying Costs Sub-Account to pay any Imposition, Lender shall have the right, but shall
not be obligated, to pay that Imposition, and Borrower shall repay to Lender, on demand, any
amount paid by Lender, with interest thereon at the Default Rate from the date of the advance
thereof to the date 0frepayment, and such amount shall constitute a portion of the Debt secured
by this Security Instrurient and the other Cross-collateralized Mortgages.

(b)  Borrower shalZ; prior to the date upon which any fine, penalty, interest or cost for
the nonpayment is imposed, pay o1 cause to be paid all charges for electricity, power, gas, water
and other services and utilities 11 connection with the Property, and shall, upon request, deliver
to Lender receipts or other documentatior reasonably satisfactory to Lender evidencing payment
thereof. If Borrower shall fail to pay ail7 amount required to be paid by Borrower pursuant to
this Section 4.01 and is not contesting such cherges in accordance with Section 4.04 hereof,
Lender shall have the right, but shall not be otligated, to pay that amount, and Borrower will
repay to Lender, on demand, any amount paid by L.¢nder with interest thercon at the Default Rate
from the date of the advance thereof to the date of rerayment, and such amount shall constitute a
portion of the Debt secured by this Security Instrument 2zd the other Cross-collateralized
Mortgages.

(c)  Borrower shall pay all taxes, charges, filing, regisiration and recording fees,
excises and levies imposed upon Lender by reason of or in connection with its ownership of any
Loan Document or any other instrument related thereto, or resulting froni the execution, delivery
and recording of, or the lien created by, or the obligation evidenced by, ary of them, other than
income, franchise and other similar taxes (including, without limitation, wiithholding) imposed
on Lender or Borrower and shall pay all corporate stamp taxes, if any, and other taxes, required
to be paid on the Loan Documents. If Borrower shall fail to make any such payment within ten
(10) days after written notice thereof from Lender, Lender shall have the right, but shall not be
obligated, to pay the amount due, and Borrower shall reimburse Lender therefor, on demand,
with interest thercon at the Default Rate from the date of the advance thereof to the date of
repayment, and such amount shall constitute a portion of the Debt secured by this Security
Instrument and the other Cross-collateralized Mortgages.

Section 4.02. Deduction from Value. In the event of the passage after the date of this
Security Instrument of any Legal Requirement deducting from the value of the Property for the
purpose of taxation, any lien thereon or changing in any way the Legal Requirements now in
force for the taxation of this Security Instrument, the other Cross-collateralized Mortgages and/or
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the Debt for federal, state or local purposes, other than with respect to any income, franchise or
other similar taxes (including, without imitation, withholding) imposed on Lender or Borrower,
or the manner of the operation of any such taxes so as to adversely affect the interest of Lender,
or impose any tax or other charge on any Loan Document, then Borrower will pay such tax, with
interest and penalties thereon, if any, within the statutory period. In the event the payment of
such tax or interest and penalties by Borrower would be unlawful, or taxable to Lender or
unenforceable or provide the basis for a defense of usury, then in any such event, Lender shall
have the option, by written notice of not less than thirty (30) days, to declare the Debt
immediately due and payable, with no prepayment fee or charge of any kind.

Section 4.03. No Joint Assessment. Borrower shall not consent to or initiate the joint
assessment 0f the Premises or the Improvements (a) with any other real property constituting a
separate tax 1ot apd Borrower represents and covenants that the Premises and the Improvements
arc and shall remaipa separate tax lot or (b) with any portion of the Property which may be
deemed to constitute'personal property, or any other procedure whereby the lien of any taxes
which may be levied agairst such persenal property shall be assessed or levied or charged to the
Property as a single lien.

Section 4.04. Right to Coriest. Borrower shall have the right, after prior notice to
Lender, at its sole expense, to contese by appropriate legal proceedings diligently conducted in
good faith, without cost or expense to Lender or any of 1ts agents, employees, officers or
directors, the validity, amount or applicaticn ol any Imposition or any charge described in
Section 4.01(b), provided that (a) no Default ¢r Fvent of Default shall exist during such
proceedings and such contest shall not (unless Borrower shall comply with clause (d) of this
Section 4.04) subject the Property or any portion thereof to any lien or affect the priority of the
lien of this Security Instrument, (b) failure to pay sucn iriposition or charge will not subject
Lender or any of its agents, employees, officers or directors tolany civil or criminal liability, (¢)
the contest suspends enforcement of the Imposition or charge{:nless Borrower first pays the
Imposition or charge), (d) with respect to any contest in which the‘amount at issue is in excess of
$250,000, prior to and during such contest, Borrower shall furnish’'td Lender security satisfactory
to Lender, in its reasonable discretion, against loss or injury by reasor: o1 such contest or the non-
payment of such Imposition or charge (and if such security is cash, Lender muy deposit the same
in an interest-bearing account and interest accrued thereon, if any, shall be de¢ried to constitute a
part of such security for purposes of this Security Instrument, but Lender (1) mak<s no
representation or warranty as to the rate or amount of interest, if any, which may acerae thereon
and shall have no liability in connection therewith and (ii) shall not be deemed to be a trustee or
fiduciary with respect to its receipt of any such security and any such security may be
commingled with other monies of Lender), (¢) such contest shall not affect the ownership, use or
occupancy of the Property, (f) the Property or any part thereof or any interest therein shall not be
in any danger of being sold, forfeited or lost by reason of such contest by Borrower, (g)
Borrower has given Lender notice of the commencement of such contest and upon request by
Lender, from time to time, notice of the status of such contest by Borrower and/or confirmation
of the continuing satisfaction of clauses (a) through (f) of this Section 4.04, and (h) upon a final
determination of such contest, Borrower shall promptly comply with the requirements thereof.
Upon completion of any contest, Borrower shall immediately pay the amount due, if any, and
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deliver to Lender proof of the completion of the contest and payment of the amount due, if any,
following which Lender shall return the security, if any, deposited with Lender pursuant to
clause (d) of this Section 4.04. Borrower shall not pay any Imposition in installments unless
permitted by applicable Legal Requirements, and shall, upon the request of Lender, deliver
copies of all notices and bills relating to any Imposition or other charge covered by this Article
IV to Lender.

Section 4.05. No Credits on Account of the Debt. Borrower will not claim or demand or
be entitled to any credit or credits on account of the Debt for any part of the Impositions assessed
against '1e Property or any part thereof and no deduction shall otherwise be made or claimed
from the taxable value of the Property, or any part thereof, by reason of this Security Instrument
or the Debt. I the event such claim, credit or deduction shall be required by Legal
Requirements, Lender shall have the option, by written notice of not less than thirty (30) days, to
declare the Debt imriediately due and payable, and Borrower hereby agrees to pay such amounts
not later than thirty (30} days after such notice.

Section 4.06. Documentary Stamps. If, at any time, the United States of America, any
State or Commonwealth thereot oriany subdivision of any such State shall require revenue or
other stamps to be affixed to the Wote, this Security Instrument or any other Loan Document, or
impose any other tax or charges on tlie same, Borrower will pay the same, with interest and
penalties thereon, if any.

ARTICLE V. CENTRAL CASH MANAGEMENT

Section 5.01. Cash Flow. Borrower hereby acknowledges and agrees that the Rent
(which for the purposes of this Section 5.01 shall not incInde security deposits from tenants
under Leases held by Borrower and not applied towards Reityderived from the Property and
Loss Proceeds shall be utilized (a) to fund the Basic Carryitig Costs Sub-Account, (b) to pay all
amounts to become due and payable under the Note by funding tiie Debt Service Payment Sub-
Account, (c) to fund the Recurring Replacement Reserve Sub-Accaumnt-and (d) to fund the
Operation and Maintenance Expense Sub-Account, in each case to the extent required. Borrower
shall collect or cause Manager to collect all security deposits from tenants under valid Leases,
which shall be held by Borrower or by Manager, as agent for Borrower, in acourdance with
applicable law and in a segregated demand deposit bank account at such comrtasreial or savings
bank or banks as may be reasonably satisfactory to Lender (the “Security DepositAczount™).
Borrower shall notify Lender of any security deposits held as letters of credit and, upon Lender’s
request, such letters of credit shall be promptly delivered to Lender. Borrower shall have no
right to withdraw funds from the Security Deposit Account; provided that, prior to the
occurrence of an Event of Default, Borrower may withdraw funds from the Security Deposit
Account to refund or apply security deposits as required by the Leases or by applicable Legal
Requirements. After the occurrence of an Event of Default, all withdrawals from the Security
Deposit Account must be approved by Lender. Borrower shall cause all Rent which is due and
payable to Borrower pursuant to the terms of the Leases (other than security deposits under valid
Leases which are held in the Security Deposit Account) to be paid through automated clearing
house funds (“ACH”) or by Federal wire directly to the Central Account. Borrower shall give
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each tenant under a Lease an irrevocable direction in the form of Exhibit E attached hereto and
made a part hereof to deliver all rent payments made by tenants and other payments constituting
Rent directly to the Central Account and shall deliver copies of such letters to Lender, together
with an Officer’s Certificate certifying that such letters were delivered to each tenant under the
Leases on or prior to the Closing Date. Notwithstanding the foregoing, if any Rent is received
by Borrower or Manager, then (a) such amounts shall be held in trust for the benefit, and as the
property, of Lender, (b) such amounts shall not be commingled with any other funds or property
of Borrower or Manager and (c¢) Borrower or Manager shall deposit such amounts in the Central
Account within one (1) Business Day of receipt. Upon execution of any Space Lease after the
Closing Date, Borrower shall deliver to Lender a copy of the irrevocable direction letter referred
to above, the receipt of which has been acknowledged by the tenant under such Space Lease.
Lender may elent to change the financial institution in which the Central Account shall be
maintained; kowewver, Lender shall give Borrower not fewer than five (5) Business Days’ prior
notice of such change: All fees and charges of the bank(s) in which the Central Account is
located shall be paid 0y Rorrower.

Section 5.02. Estabiishment of Sub-Accounts. Lender has established the Central
Account in the name of Lender as tecured party. The Central Account shall be under the sole
dominion and control of Lender, Tomrower hereby irrevocably directs and authorizes Lender to
withdraw funds from the Central Accovn#, all in accordance with the terms and conditions of this
Security Instrument. Borrower shall have no right of withdrawal in respect of the Central
Account. Each transfer of funds to be mad: hereunder shall be made only to the extent that
funds are on deposit in the Central Account orthz affected Sub-Account, and Lender shall have
no responsibility to make additional funds availanl< in the event that funds on deposit are
insufficient. The Central Account shall contain the Rasic Carrying Costs Sub-Account, the Debt
Service Payment Sub-Account, the Recurring Replacen:ciit Reserve Sub-Account and the
Operation and Maintenance Expense Sub-Account (to the ¢xteat applicable), each of which
accounts shall be an Eligible Account or book-entry sub-accourtof an Eligible Account (each a
“Sub-Account” and collectively, the “Sub-Accounts™) to which ceiiain funds shall be allocated
and from which disbursements shall be made pursuant to the terms of this Security Instrument.
In addition, on the date hereof the Central Account shall also contain (i, a Sub-Account entitled
the “Debt Service Reserve Sub-Account” which initially shall be funded wvith the Initial Debt
Service Deposit and (ii) a Sub-Account entitled the “Engineering Escrow Suk-AcZeount” which
initially shall be funded with the Initial Engineering Deposit (representing the suznapplicable to
certain engineering work as sct forth on Exhibit D, attached hereto and made a pait bereof
(collectively, “Required Engineering Work™)). Disbursements from the Engineering Escrow
Sub-Account shall be made in accordance with Section 5.12 hereof.

Section 5.03. Intentionally Omitted.

Section 5.04. Servicing Fees. At the option of Lender, the Loan may be serviced by a
servicer (the “Servicer”) selected by Lender and Lender may delegate all or any portion of its
responsibilities under this Security Instrument to the Servicer. Borrower shall pay all servicing
fees of Servicer, if any, charged in connection with any disbursement of funds from the Sub-
Accounts pursuant to the Servicer’s then standard conditions and rates.
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Section 5.05. Monthly Funding of Sub-Accounts. On or before each Payment Date
during the term of the Loan, commencing on the first (1st) Payment Date occurring after the
month in which the Loan is initially funded, Borrower shall pay, or cause to be paid to the
Central Account the Basic Carrying Costs Monthly Installment, the Required Debt Service
Payment, the Recurring Replacement Reserve Monthly Installment, and all sums required to be
deposited in the Operation and Maintenance Expense Sub-Account pursuant to clauses (a)
through (h) of this Section 5.05 and all funds transferred or deposited into the Central Account
shall be allocated among the Sub-Accounts as follows and in the following priority:

{4y, first, to the Basic Carrying Costs Sub-Account, until an amount equal to the Basic
Carrying (‘sts Monthly Installment for such Current Month has been allocated to the Basie
Carrying Casts Sub-Account;

(b)  second, to the Debt Service Payment Sub-Account, until an amount equal to the
Required Debt Service Payment for the Payment Date occurning in such Current Month has been
allocated to the Debt Servize Payment Sub-Account;

(c)  third, to the Recurring Replacement Reserve Sub-Account, until an amount equal
to the Recurring Replacement Reoszive Monthly Installment for such Current Month has been
allocated to the Recurring Replaceincni Reserve Sub-Account;

(d)  fourth, but only during the C&i Operative Period, to the Operation and
Maintenance Expense Sub-Account in an arsount equal to the Cash Expenses, other than
management fees payable to Affiliates of Borrovier, for such Current Month pursuant to the
related Approved Annual Budget;

{(e) fifth, but only during an O&M Operative Pericd, to the Operation and
Maintenance Expense Sub-Account in an amount equal to the zinount, if any, of the Net Capital
Expenditures for such Current Month pursuant to the related Approved Annual Budget,

(H sixth, but only during an O&M Operative Period, to the:Qperation and
Maintenance Expense Sub-Account in an amount equal to the amount, 1f 21y, of the
Extraordinary Expenses approved by Lender for such Current Month;

(g)  scventh, but only during an O&M Operative Period, to the Debt Service Payment
Sub-Account in an amount equal to the remaining principal balance of the Note, tc.be applied
against the outstanding principal due under the Note until such principal amount is paid in full;
and

(h)  eighth, but only during an O&M Operative Period, to the Debt Service Payment
Sub-Account in an amount equal to any Additional Interest, if any, to be applied against the
outstanding amount thereof until all such Additional Interest has been repaid.

Provided that (I) no Event of Default has occurred and is continuing and (II) Lender has
received the Manager’s Certification referred to in Section 2.09(d) hereof for the most recent
period for which the same is due, Lender agrees that in each Current Month any amounts
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deposited into or remaining in the Central Account after the Sub-Accounts have been funded in
accordance with clauses (a) through (h) above with respect to the Current Month and any periods
prior thereto, shall be disbursed by Lender to Borrower on the Payment Date in such Current
Month. The balance of the funds distributed to, or withdrawn by, Borrower after payment of all
Operating Expenses by or on behalf of Borrower may be retained by Borrower. As used herein,
“Excess Rent” means the amounts available in the Central Account (exclusive of Loss Proceeds
deposited therein) in any Current Month after the allocation under clauses (a) through (f) above
have been made. After the occurrence, and during the continuance, of an Event of Default, no
funds held in the Central Account shall be distributed to, or withdrawn by, Borrower, and Lender
shall have the right to apply all or any portion of the funds held in the Central Account or any
Sub-Acconni to the Debt in Lender’s sole discretion.

Secticn-£.56. Payment of Basic Carrying Costs. Borrower hereby agrees to pay or cause
Prime Tenant to pay al! Basic Carrying Costs (without regard to the amount of money in the
Basic Carrying Costs Subk-Account). At least ten (10) Business Days prior to the due date of any
Basic Carrying Costs, and-ot more frequently than once each month, Borrower may notify
Lender in writing and request that Lender pay such Basic Carrying Costs on behalf of Borrower
on or prior to the due date thercof, and, provided that no Event of Default has occurred and is
continuing and that there are sufficient funds available in the Basic Carrying Costs Sub-Account,
Lender shall make such payments out of {ne Basic Carrying Costs Sub-Account before same
shall be delinquent. Together with each such.request, Borrower shall furnish Lender with bills
and all other documents necessary, as reascnably determined by Lender, for the payment of the
Basic Carrying Costs which are the subject of 'such request. Borrower’s obligation to pay or
cause Prime Tenant to pay (or cause Lender to pay) 2asic Carrying Costs pursuant to this
Security Instrument shall include, to the extent permittcd by applicable law, Impositions
resulting from future changes in law which impose upoa Lender an obligation to pay any
property taxes or other Impositions or which otherwise adversely affect Lender’s interests.

Provided that no Event of Default shall have occurred atd becontinuing, all funds
deposited into the Basic Carrying Costs Sub-Account shall be held by 1ender pursuant to the
provisions of this Security Instrument and shall be applied in paymenv<f Basic Carrying Costs in
accordance with the terms hereof. Should an Event of Default occur, the iums on deposit in the
Basic Carrying Costs Sub-Account may be applied by Lender in payment of any Basic Carrying
Costs or may be applied to the payment of the Debt or any other charges affecting ¢l or any
portion of the Cross-collateralized Properties as Lender, 1n 1ts sole discretion, may determine;
provided, however, that no such application shall be deemed to have been made by operation of
law or otherwise until actually made by Lender as herein provided.

Section 5.07. Debt Service Payment Sub-Account. On each Payment Date during the
term of the Loan, Lender shall transfer to the Collection Account, from the Debt Service
Payment Sub-Account, an amount equal to the sum of (a) the Required Debt Service Payment for
such Payment Date and (b) any amounts deposited into the Central Account that are either (i)
Loss Proceeds that Lender has elected to apply to reduce the Debt in accordance with the terms
of Article III hereof or (ii) excess Loss Proceeds remaining after the completion of any
restoration required hereunder.
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Section 5.08. Recurring Replacement Reserve Sub-Account. Borrower hereby agrees to
pay or cause Prime Tenant to pay all Recurring Replacement Expenditures with respect to the
Property (without regard to the amount of money then available in the Recurring Replacement
Reserve Sub-Account), Provided that Lender has received written notice from Borrower at least
five (5) Business Days prior to the due date of any payment relating to Recurring Replacement
Expenditures and not more frequently than once each month, and further provided that no Event
of Default has occurred and is continuing, that there are sufficient funds available in the
Recurring Replacement Reserve Sub-Account and Borrower shall have theretofore furnished
Lender with lien waivers, copies of bills, invoices and other reasonable documentation as may be
requires by Lender to establish that the Recurring Replacement Expenditures which are the
subject of such request represent amounts due for completed or partially completed capital work
and improvemeats performed at the Property, Lender shall make such payments out of the
Recurring Repiacement Reserve Sub-Account.

Provided that no Event of Default shall have occurred and be continuing, all funds
deposited into the Central Account relating to Recurring Replacement Expenditures shall be held
by Lender pursuant to the provisions of this Security Instrument and shall be applied m payment
of Recurring Replacement Expznditures. Should an Event of Default occur, the sums on deposit
in the Recurring Replacement Reser e Sub-Account may be applied by Lender in payment of
any Recurring Replacement Expendituzes or may be applied to the payment of the Debt or any
other charges affecting all or any portion of the Cross-collateralized Properties, as Lender in its
sole discretion may determine; provided, however, that no such application shall be deemed to
have been made by operation of law or otherwis< antil actually made by Lender as herein
provided.

Section 5.09. Operation and Maintenance Exnziise Sub-Account. Borrower hereby
agrees to pay or cause Prime Tenant to pay pursuant to the Pritne Lease all Operating Expenses
with respect to the Property (without regard to the amount ot puney then available in the
Operation and Maintenance Expense Sub-Account). All funds allocated to the Operation and
Maintenance Expense Sub-Account shall be held by Lender pursuant to. the provisions of this
Security Instrument, Any sums held in the Operation and Maintenance Exnense Sub-Account
shall be disbursed to Borrower within five (5) Business Days of receipt by Leader from
Borrower of (a) a written request for such disbursement which shalt indicate<h< Cperating
Expenses (exclusive of Basic Carrying Costs) for which the requested disburseinent is to pay and
(b) an Officer’s Certificate stating that no Operating Expenses with respect to the reperty are
more than sixty (60) days past due; provided, however, in the event that Borrower legitimately
disputes any invoice for an Operating Expense, and (i) no Event of Default has occurred and is
continuing hereunder, (ii) Borrower shall have set aside adequate reserves for the payment of
such disputed sums together with all interest and late fees thereon, (iii) Borrower has complied
with a}l the requirements of this Security Instrument relating thereto, and (iv) the contesting of
such sums shal! not constitute a default under any other instrument, agreement, or document to
which Borrower is a party, then Borrower may, afier certifying to Lender as to items (1) through
(iv) hereof, contest such invoice. Together with cach such request, Borrower shall furnish
Lender with bills and all other documents necessary for the payment of the Operating Expenses
which are the subject of such request. Borrower may request a disbursement from the Operation
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and Maintenance Expense Sub-Account no more than one (1) time per calendar month. Should
an Event of Default occur and be continuing, the sums on deposit in the Operation and
Maintenance Expense Sub-Account may be applied by Lender in payment of any Operating
Expenses for the Property or may be applied to the payment of the Debt or other charges
affecting all or any portion of the Property as Lender, in its sole discretion, may determine;
provided, however, that no such application shall be deemed to have been made by operation of
law or otherwise until actually made by Lender as herein provided.

Section 5.10. Debt Service Reserve Sub-Account. Borrower hereby agrees to deposit
with Lende- at Closing an amount equal to the Initial Debt Service Deposit, a portion of which
equal to the Required Debt Service Payment for the Payment Date occurring immediately after
the First Payment Date shall be applied towards sums due and owing on the Loan on such
Payment Date and the balance of which shall remain on deposit until all sums secured by this
Security Instrument-ars paid in full. Should an Event of Default occur, the sums on deposit in
the Debt Service Reserve-Sub-Account may be applied by Lender to the payment of the Debt or
any other charges affecting all or any portion of the Property as Lender in its sole discretion may
determine; provided, however, that no such application shall be deemed to have been made by
operation of law or otherwise uatil actually made by Lender as herein provided.

Section 5.11. Intentionally Crmytted.

Section 5.12. Performance of Engiheering Work. (a) Borrower shall promptly
commence and diligently thereafter pursue to ¢ornletion (without regard to the amount of
money then available in the Engineering Escrow'Sup-Account) the Required Engineering Work
prior to the three (3) month anniversary of the Closing Zate. After Borrower completes an item
of Required Engineering Work, Borrower may submit t>-Lender an invoice therefor with lien
waivers and a statement from the Engineer, reasonably accéptadle to Lender, indicating that the
portion of the Required Engineering Work in question has beencompleted in compliance with all
Legal Requirements, and Lender shall, within twenty (20) days thcredfter, although in no event
more frequently than once each month, reimburse such amount to Borrawer from the
Engineering Escrow Sub-Account; provided, however, that Borrower skall not be reimbursed
more than the amount set forth on Exhibit D hereto as the amount allocated te the portion of the
Required Engineering Work for which reimbursement is sought.

(b)  From and after the date all of the Required Engineering Work is coriplated,
Borrower may submit a written request, which request shall be delivered together with final lien
waivers and a statement from the Engineer, as the case may be, reasonably acceptable to Lender,
indicating that all of the Required Engineering Work has been completed in compliance with all
Legal Requirements, and Lender shall, within twenty (20) days thereafter, disburse any balance
of the Engineering Escrow Sub-Account to Borrower. Should an Event of Default occur and be
continuing, the sums on deposit in the Engineering Escrow Sub-Account may be applied by
Lender in payment of any Required Engineering Work or may be applied to the payment of the
Debt or any other charges affecting all or any portion of the Cross-collateralized Properties, as
Lender in its sole discretion may determine; provided, however, that no such application shall be
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deemed to have been made by operation of law or otherwise until actually made by Lender as
herein provided.

Section 5.13. Loss Proceeds. In the event of a casualty to the Property, unless Lender
elects, or is required pursuant to Article 11l hereof to make all of the Insurance Proceeds
available to Borrower for restoration, Lender and Borrower shall cause all such Insurance
Proceeds to be paid by the insurer directly to the Central Account, whereupon Lender shall, after
deducting Lender’s costs of recovering and paying out such Insurance Proceeds, including
without limitation, reasonable attorneys’ fees, apply the same to reduce the Debt in accordance
with the'terms of the Note; provided, however, that if Lender elects, or is deemed to have
elected, tonzke the Insurance Proceeds available for restoration, all Insurance Proceeds in
respect of rent 16ss, business interruption or similar coverage shall be maintained in the Central
Account, to be appiled by Lender in the same manner as Rent received with respect to the
operation of the Preperty; provided, further, however, that in the event that the Insurance
Proceeds with respect to-such rent loss, business interruption or similar insurance policy are paid
in a lump sum in advance/Lender shall hold such Insurance Proceeds in a segregated interest-
bearing escrow account, which shall be an Eligible Account, shall estimate, in Lender’s
reasonable discretion, the numter of months required for Borrower to restore the damage caused
by the casualty, shall divide the aggr:gate rent loss, business interruption or similar Insurance
Proceeds by such number of months, 21 shall disburse from such bank account into the Central
Account each month during the performance-af such restoration such monthly instaliment of said
Insurance Proceeds. In the event that Insurance Proceeds are to be applied toward restoration,
Lender shall hold such funds in a segregated bang-account at the Bank, which shall be an
Eligible Account, and shall disburse same in accordance with the provisions of Section 3.04
hereof. Unless Lender elects, or is required pursuant o Section 6.01 hereof to make all of the
Condemnation Proceeds available to Borrower for restoration, Lender and Borrower shall cause
all such Condemnation Proceeds to be paid to the Central Accornt, whereupon Lender shall,
after deducting Lender’s costs of recovering and paying out suza Condemnation Proceeds,
including without limitation, reasonable attorneys’ fees, apply same: by transferring such
amounts to the Collection Account, to reduce the Debt in accordancs with the terms of the Note;
provided, however, that any Condemnation Proceeds received in connectien-with a temporary
Taking shall be maintained in the Central Account, to be applied by Lender ix the same manner
as Rent received with respect to the operation of the Property; provided, furthier, however, that in
the event that the Condemnation Proceeds of any such temporary Taking are pai{ i1.a lump sum
in advance, Lender shall hold such Condemnation Proceeds in a segregated interesi-tearing bank
account, which shall be an Eligible Account, shall estimate, in Lender’s reasonable discretion,
the number of months that the Property shall be affected by such temporary Taking, shall divide
the aggregate Condemnation Proceeds in connection with such temporary Taking by such
number of months, and shall disburse from such bank account into the Central Account each
month during the pendency of such temporary Taking such monthly installment of said
Condemnation Proceeds. In the event that Condemnation Proceeds are to be applied toward
restoration, Lender shall hold such funds in a segregated bank account at the Bank, which shall
be an Eligible Account, and shall disburse same in accordance with the provisions of Section
3.04 hereof. If any Loss Proceeds are received by Borrower, such Loss Proceeds shall be
received in trust for Lender, shall be segregated from other funds of Borrower, and shall be
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forthwith paid into the Central Account, or paid to Lender to hold in a segregated bank account
at the Bank, in each case to be applied or disbursed in accordance with the foregoing. Any Loss
Proceeds made available to Borrower for restoration in accordance herewith, to the extent not
used by Borrower in connection with, or to the extent they exceed the cost of, such restoration,
shall be deposited into the Central Account, whereupon Lender shall apply the same to reduce
the Debt in accordance with the terms of the Note.

ARTICLE VI. CONDEMNATION

Section 6.01. Condemnation. (a) Borrower shall notify Lender promptly of the
commencerient or threat of any Taking of the Property or any portion thereof. Lender is hereby
irrevocably appninted as Borrower’s attorney-in-fact, coupled with an interest, with exclusive
power to colléety receive and retain the proceeds of any such Taking and to make any
compromise or seitizinent in connection with such proceedings (subject to Borrower’s
reasonable approval,‘except after the occurrence and during the continuance of an Event of
Default, in which event Beirower’s approval shall not be required), subject to the provisions of
this Security Instrument; provided, however, that Borrower may participate in any such
proceedings and shall be authorized and entitled to compromise or settle any such proceeding
with respect to Condemnation ProCesds in an amount less than five percent (5%) of the
Allocated Loan Amount. Borrower thallexecute and deliver to Lender any and all instruments
reasonably required in connection with eny such proceeding promptly after request therefor by
Lender. Except as set forth above, Borrower sliall not adjust, compromise, settle or enter into
any agreement with respect to such proceedings without the prior consent of Lender. All
Condemnation Proceeds are hereby assigned to and shall be paid to Lender to be applied in
accordance with the terms hereof. With respect to Condsmnation Proceeds in an amount in
excess of five percent (5%) of the outstanding principalsum of the Loan, Borrower hereby
authorizes Lender to compromise, settle, collect and receive such Condemnation Proceeds, and
to give proper receipts and acquittance therefor. Subject to the ziovisions of this Article VI,
Lender may apply such Condemnation Proceeds (less any cost to.Lezder of recovering and
paying out such proceeds, including, without limitation, reasonable attorneys’ fees and
disbursements and costs allocable to inspecting any repair, restoration ¢r rehuilding work and the
plans and specifications therefor) toward the payment of the Debt or to aliow such proceeds to be
used for the Work.

(b)  “Substantial Taking” shall mean (i) a Taking of such portion of the/Froperty that
would, in Lender’s reasonable discretion, leave remaining a balance of the Property which would
not under then current economic conditions, applicable Development Laws and other applicable
Legal Requirements, permit the restoration of the Property so as to constitute a complete,
rentable facility of the same sort as existed prior to the Taking, having adequate ingress and
egress to the Property, capable of producing a projected Net Operating Income (as reasonably
determined by Lender) yielding a projected Debt Service Coverage therefrom for the next two
(2) years of not less than the Required Debt Service Coverage, (ii) a Taking which occurs less
than two (2) years prior to the Maturity Date, (iii) a Taking which Lender is not reasonably
satisfied could be restored within twelve (12) months and at least six (6) months prior to the
Maturity Date or (iv) a Taking of more than fifteen percent (15%) of the reasonably estimated
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fair market value of the Property.

(c)  Inthe case of a Substantial Taking, Condemnation Proceeds shall be payable to
Lender in reduction of the Debt but without any prepayment fee or charge of any kind and, if
Borrower elects to apply any Condemnation Proceeds it may receive pursuant to this Security
Instrument to the payment of the Debt, Borrower may prepay the balance of the Debt without
any prepayment fee or charge of any kind.

(d)  Inthe event of a Taking which is less than a Substantial Taking, Borrower at its
sole costand expense (whether or not the award shall have been received or shall be sufficient
for restoration) shall proceed diligently to restore, or cause the restoration of, the remaining
Improvemeite pot so taken, to maintain a complete, rentable, self-contained fully operational
facility of the’sarhe-sort as existed prior to the Taking in as good a condition as is reasonably
possible. In the eveniof such a Taking, Lender shall receive the Condemnation Proceeds and
shall pay over the saine:

(i) tirst, provided no Default shall have occurred and be continuing, to
Borrower to the 2xtent of any portion of the award as may be necessary to pay the
reasonable cost of résioration of the Improvements remaining, and

(i)  second, to Lender, in reduction of the Debt without any
prepayment premium or cha’ge bf any kind.

If one or more Takings in the aggrepate create a Substantial Taking, then, in such
event, the sections of this Article VI above applicable to Substantial Takings shall apply.

(¢}  Inthe event Lender is obligated to or eiects tomake Condemnation Proceeds
available for the restoration or rebuilding of the Property, sech proceeds shall be disbursed in the
manner and subject to the conditions set forth in Section 3.04(k:} Lereof. If, in accordance with
this Article VI, any Condemnation Proceeds are used to reduce the 2*zbt, they shall be applied in
accordance with the provisions of the Note. Borrower shall promptiy exzcute and deliver all
instruments reasonably requested by Lender for the purpose of confirming e assignment of the
Condemnation Proceeds to Lender. Application of all or any part of the Cendsamnation Proceeds
to the Debt shall be made in accordance with the provisions of Sections 3.06 2id 3.07 hereof.
No application of the Condemnation Proceeds to the reduction of the Debt shall nave the effect
of releasing the lien of this Security Instrument until the remainder of the Debt has been paid in
full. In the case of any Taking, Lender, to the extent that Lender has not been reimbursed by
Borrower, shall be entitled, as a first priority out of any Condemnation Proceeds, to
reimbursement for all costs, fees and expenses reasonably incurred in the determination and
collection of any Condemnation Proceeds. All Condemnation Proceeds deposited with Lender
pursuant to this Section, until expended or applied as provided herein, shall be held in
accordance with Section 3.04(b) hereof and shall constitute additional security for the payment
of the Debt and the payment and performance of Borrower’s obligations, but Lender shall not be
deemed a trustee or other fiduciary with respect to its receipt of such Condemnation Proceeds or
any part thereof. All awards so deposited with Lender shall be held by Lender in an Eligible
Account, but Lender makes no represenfation or warranty as to the rate or amount of interest, if
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any, which may accrue on any such deposit and shall have no liability in connection therewith.
For purmposes hereof, any reference to the award shall be deemed to include interest, if any, which
has accrued thereon.

ARTICLE VII. LEASES AND RENTS

Section 7.01. Assignment. (a) Borrower does hereby bargain, sell, assign and set over
unto Lender, all of Borrower’s interest in the Leases and Rents. The assignment of Leases and
Rents in this Section 7.01 is an absolute, unconditional and present assignment from Borrower to
Lender ~ad not an assignment for security and the existence or exercise of Borrower’s revocable
license to cailect Rent shall not operate to subordinate this assignment to any subsequent
assignment.' T~ exercise by Lender of any of its rights or remedies pursuant to this Section 7.01
shall not be deeni~d to make Lender a mortgagee-in-possession. In addition to the provisions of
this Article VII, Boriowver shall comply with all terms, provisions and conditions of the
Assignment.

(b)  So long as tiezc shall exist and be continuing no Event of Default, Borrower shall
have a revocable license to take all'actions with respect to all Leases and Rents, present and
future, including the right to colléet and use the Rents, subject to the terms of this Security
Instrument and the Assignment.

(¢)  Inaseparate instrument Borrower shall, as requested from time to time by
Lender, assign to Lender or its nominee by specific or general assignment, any and all Leases,
such assignments to be in form and content reasenzoly acceptable to Lender, but subject to the
provisions of Section 7.01(b) hereof. Borrower agress © deliver to Lender, within thirty (30)
days after Lender’s request, a true and complete copy oievery Lease and, within ten (10) days
after Lender’s request, a complete list of the Leases, certifitd by Borrower to be true, accurate
and complete and stating the demised premises, the names ol e lessees, the Rent payable under
the Leases, the date to which such Rents have been paid, the material-terms of the Leases,
including, without limitation, the dates of occupancy, the dates of ¢ypiration, any Rent
concessions, work obligations or other inducements granted to the lessces thereunder, and any
renewal options.

(d)  Therights of Lender contained in this Article VII, the Assignmexter any other
assignment of any Lease shall not result in any obligation or liability of Lender to-Eorrower or
any lessce under a Lease or any party claiming through any such lessee.

(¢) At any time afier the occurrence and during the continuance of an Event of
Default, the license granted hereinabove may be revoked by Lender, and Lender or a receiver
appointed in accordance with this Security Instrument may enter upon the Property, and collect,
retain and apply the Rents toward payment of the Debt in such priority and proportions as Lender
in its sole discretion shall deem proper.

(f) In addition to the rights which Lender may have herein, upon the occurrence and
during the continuance of any Event of Default, Lender, at its option, may require Borrower to
pay monthly in advance to Lender, or any receiver appointed to collect the Rents, the fair and
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reasonable rental value for the use and occupation of such part of the Property as may be used
and occupied by Borrower and may require Borrower to vacate and surrender possession of the
Property to Lender or to such receiver and, in default thereof, Borrower may be evicted by
summary proceedings or otherwise.

Section 7.02. Management of Property. (a) Borrower shall, or shall cause Prime Tenant
to, manage the Property or cause the Property to be managed in a manner which is consistent
with the Approved Manager Standard. All Space Leases shall provide for rental rates
comparable to then existing local market rates and terms and conditions which constitute good
and prusent business practice and are consistent with prevailing market terms and conditions,
and shall b¢arms-length transactions. All Leases shall be on a form previously approved by
Lender and ‘'shall provide that they are subordinate to this Security Instrument and that the lessees
thereunder aticri to Lender. Borrower shall deliver copies of all Leases, amendments,
modifications and renewals thereof to Lender. All proposed Leases for the Property shall be
subject to the prior written approval of Lender, provided, however that Borrower may enter into
new leases with unrelated <hiird parties without obtaining the prior consent of Lender provided
that: (i) the proposed tenant is unrelated to a tenant under an existing Lease; (11) the proposed
leases conform with the requir¢ments of this Section 7.02; (iii) the space to be leased pursuant to
such proposed lease does not exceed 5,000 square feet; and (iv) the term of the proposed lease
inclusive of all extensions and renewals. does not exceed five (5) years.

(b)  Borrower (i) shall observe nd perform all of its material obligations under the
Leases pursuant to applicable Legal Requiremen:s and shall not do or permit to be done anything
to impair the value of the Leases as security for the Debt; (ii) shall promptly send copies to
Lender of all notices of default which Borrower shal! r.ceive under the Leases; (ii1) shall,
consistent with the Approved Manager Standard, enforc all of the terms, covenants and
conditions contained in the Leases to be observed or performed: (iv) shall not collect any of the
Rents under the Leases more than one (1) month in advance (¢vcept that Borrower may collect in
advance such security deposits as are permitted pursuant to appiicable Legal Requirements and
are commercially reasonable in the prevailing market); (v} shall not execute any other
assignment of lessor’s interest in the Leases or the Rents except as otherwise expressly permitted
pursuant to this Security Instrument; (vi) shall not cancel or terminate any of ‘he Leases or accept
a surrender thereof in any manner inconsistent with the Approved Manager Siatdard; (vii)
except as expressly permitted pursuant to the terms of this Security Instrument, siiall not convey,
transfer or suffer or permit a conveyance or transfer of all or any part of the Premices or the
Improvements or of any interest therein so as to effect a merger of the estates and rights of, ora
termination or diminution of the obligations of, lessees thereunder; (viii) shall not alter, modify
or change the terms of any guaranty of any Major Space Lease or cancel or terminate any such
guaranty; (ix) shall, in accordance with the Approved Manager Standard, make all reasonable
efforts to seek lessees for space as it becomes vacant and enter into Leases in accordance with
the terms hereof; (x) shall not materially modify, alter or amend any Major Space Lease or
Property Agreement without Lender’s consent, which consent will not be unreasonably withheld
or delayed; (xi) shall notify Lender promptly if any Pad Owner shall cease business operations or
of the occurrence of any other event of which it becomes aware affecting a Pad Owner or its
property which might have any material adverse effect on the Property; and (xii) shall, without
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limitation to any other provision hereof, execute and deliver at the request of Lender all such
further assurances, confirmations and assignments in connection with the Property as are
required herein and as Lender shall from time to time reasonably require.

(¢)  All security deposits of lessees, whether held in cash or any other form, shall be
treated by Borrower as trust funds, but shall not be commingled with any other funds of
Borrower and, if cash, shall be deposited by Borrower in the Security Deposit Account. Any
bond or other instrument which Borrower is permitted to hold in lieu of cash security deposits
under applicable Legal Requirements shall be maintained in full force and effect unless replaced
by cashAleposits as hereinabove described, shall be issued by a Person reasonably satisfactory to
Lender, shaii, if permitted pursuant to Legal Requirements, at Lender’s option, name Lender as
payee or mertzagee thereunder or be fully assignable to Lender and shall, in all respects, comply
with applicable L <gal Requirements and otherwise be reasonably satisfactory to Lender.
Borrower shall, upei request, provide Lender with evidence reasonably satisfactory to Lender of
Borrower’s complianice svith the foregoing. Following the occurrence and during the
continuance of any Event o7 Default, Borrower shall, upon Lender’s request, if permitted by
applicable Legal Requiremezts, turn over the security deposits (and any interest thereon) to
Lender to be held by Lender in'accordance with the terms of the Leases and all Legal
Requirements.

(d)  Intentionally Omitted.

(e) Borrower covenants and agrees with Lender that (i) the Property will be managed
at all times by Manager pursuant to the managerierit.agreement approved by Lender (the
“Management Agreement”) or, so long as the Prime Lease is in full force and effect, by
Borrower, (ii) after Borrower has knowledge of a fifty rieicent (50%) or more change in control
of the ownership of Manager, Borrower will promptly give Leader notice thereof (a “Manager
Control Notice™) and (iii) the Management Agreement may oe terminated by Lender at any time
for cause (including, but not limited to, Manager’s gross negligenze.nisappropriation of funds,
willful misconduct or fraud) or at any time following (A) the occuimence of an Event of Default,
or (B) the receipt of a Manager Control Notice, or (C) the Optional Piepayment Date and a
substitute managing agent shall be appointed by Borrower, subject to Lender’s prior written
approval, which may be given or withheld in Lender’s sole discretion and whicis may be
conditioned on, inter alia, a letter from the Rating Agency confirming that any <ziing issued by
the Rating Agency in connection with a Securitization will not, as a result of the proposed
change of Manager, be downgraded from the then current ratings thereof, qualified or
withdrawn. Borrower may from time to time appoint a successor manager to manage the
Property with Lender’s prior written consent which consent shall not be unreasonably withheld
or delayed, provided that any such successor manager shall be a reputable management company
which meets the Approved Manager Standard and each Rating Agency shall have confirmed in
writing that any rating issued by the Rating Agency in connection with a Securitization will not,
as a result of the proposed change of Manager, be downgraded from the then current ratings
thereof, qualified or withdrawn. Borrower further covenants and agrees that Borrower shall
require Manager (or any successor managers) to maintain at all times during the term of the Loan
worker’s compensation insurance as required by Governmental Authorities.
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ARTICLE VIII, MAINTENANCE AND REPAIR

Section 8.01. Maintenance and Repair of the Property: Alterations; Replacement of
Equipment. Borrower hereby covenants and agrees:

(a)  Borrower shall not (i) desert or abandon the Property, (i1) change the use of the
Property or cause or permit the use or occupancy of any part of the Property to be discontinued if
such discontinuance or use change would violate any zoning or other law, ordinance or
regulation; (iii) consent to or seek any lowering of the zoning classification, or greater zoning
restrictie affecting the Property; or (iv) take any steps whatsoever to convert the Property, or
any portior-thereof, to a condominium or cooperative form of ownership.

{(b) Burrower shall, or shall cause Prime Tenant to, at its expense, (i) take good care
of the Property incloding grounds generally, and utility systems and sidewalks, roads, alleys, and
curbs therein, and shall keep the same in good, safe and insurable condition and in compliance
with all applicable Legal Requirements, (1i) promptly make all repairs to the Property, above
grade and below grade, iniciior and exterior, structural and nonstructural, ordinary and
extraordinary, unforeseen and foreseen, and maintain the Property in a manner appropriate for
the use thereof and (iii) not comiiit or suffer to be committed any waste of the Property or do or
suffer to be done anything which will ir.crease the risk of fire or other hazard to the Property or
impair the value thereof. Borrower shal! keep the sidewalks, vaults, gutters and curbs
comprising, or adjacent to, the Property, cl¢an and free from dirt, snow, ice, rubbish and
obstructions. All repairs made by Borrower slial! be made with first-class materials, in a good
and workmanlike manner, shall be equal or better i1 quality and class to the original work and
shall comply with all applicable Legal Requirements-ar.d Insurance Requirements. To the extent
any of the above obligations are obligations of tenants vnder Space Leases or Pad Owners or
other Persons under Property Agreements, Borrower may fulfi’l its obligations hereunder by
causing such tenants, Pad Owners or other Persons, as the casz may be, to perform their
obligations thereunder. As used herein, the terms “repair” and “regaics” shall be deemed to
include all necessary replacements.

(c) Borrower shall not demolish, remove, construct, or, except as otherwise expressly
provided herein, restore, or alter the Property or any material portion thereot; i1 consent to or
permit any such demolition, removal, construction, restoration, addition or alteration which
would diminish the value of the Property without Lender’s prior writien consent iy each instance,
which consent shall not be unreasonably withheld or delayed.

(1)  Borrower represents and warrants to Lender that (i) there are no fixtures,
machinery, apparatus, tools, equipment or articles of personal property attached or appurtenant
to, or located on, or used in connection with the management, operation or maintenance of the
Property, except for (A) the Equipment, (B) equipment leased by Borrower for the management,
operation or maintenance of the Property in accordance with the Loan Documents and (C)
fixtures, refrigeration and other equipment used in the operation of the Prime Tenant’s business
which are owned by Prime Tenant; (ii) the Equipment and the leased equipment constitute all of
the fixtures, machinery, apparatus, tools, equipment and articles of personal property necessary
to the proper operation and maintenance of the Property; and (iii) all of the Equipment is free and
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clear of all liens, except for the lien of this Security Instrument and the Permitted Encumbrances.
All right, title and interest of Borrower in and to all extensions, improvements, betterments,
renewals and appurtenances to the Property hereafter acquired by, or released to, Borrower or
constructed, assembled or placed by Borrower in the Property, and all changes and substitutions
of the security constituted thereby, shall be and, in each such case, without any further mortgage,
encumbrance, conveyance, assignment or other act by Lender or Borrower, shall become subject
to the lien and security interest of this Security Instrument as fully and completely, and with the
same effect, as though now owned by Borrower and specifically described in this Security
Instrument, but at any and all times Borrower shall execute and deliver to Lender any documents
Lender mav reasonably deem necessary or appropriate for the purpose of specifically subjecting
the same to'the lien and security interest of this Security Instrument.

(e} < Notwithstanding the provisions of this Security Instrument to the contrary,
Borrower shall have i right, at any time and from time to time, to remove and dispose of
Equipment which may have become obsolete or unfit for use or which is no longer useful in the
management, operation or4naintenance of the Property. Borrower shall promptly replace any
such Equipment so disposed-of or removed with other Equipment of equal value and utility, free
of any security interest or supeior iitle, liens or claims; except that, if by reason of technological
or other developments, replacemerit r f the Equipment so removed or disposed of is not necessary
or desirable for the proper management, speration or maintenance of the Property, Borrower
shall not be required to replace the same. All.such replacements or additional equipment shall be
deemed to constitute “Equipment” and shall be covered by the security interest herein granted.

ARTICLE IX. TRANSFER OR ENCUMBTANCE OF THE PROPERTY

Section 9.01. Other Encumbrances. Borrower sha'i not further encumber or permit the
further encumbrance in any manner (whether by grant of a piedge, security interest or otherwise)
of the Property or any part thereof or interest therein, including;-witheut limitation, of the Rents
therefrom. In addition, Borrower shall not further encumber and slicii niot permit the further
encumbrance in any manner (whether by grant of a pledge, security intcrest or otherwise) of
Borrower or any direct or indirect interest in Borrower except as expressly permitted pursuant to
this Security Instrument.

Section 9.02. No Transfer. Borrower acknowledges that Lender has examyied and
relied on the expertise of Borrower and, if applicable, each General Partner, in owning and
operating properties such as the Property in agreeing to make the Loan and will continue to rely
on Borrower’s ownership of the Property as a means of maintaining the value of the Property as
security for repayment of the Debt and Borrower acknowledges that Lender has a valid interest
in maintaining the value of the Property. Subject to the provisions of Section 15.02 hereof,
Borrower shall not Transfer, nor permit any Transfer, without the prior written consent of
Lender, which consent Lender may withhold in its sole and absolute discretion. Lender shall not
be required to demonstrate any actual impairment of its security or any increased risk of default
hereunder in order to declare the Debt immediately due and payable upon a Transfer without
Lender’s consent. This provision shall apply to every Transfer regardless of whether voluntary
or not, or whether or not Lender has consented to any previous Transfer.
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Section 9.03. Due on Sale. Lender may declare the Debt immediately due and payable
upon any Transfer or further encumbrance without Lender’s consent without regard to whether
any impairment of its security or any increased risk of default hereunder can be demonstrated.
This provision shall apply to every Transfer or further encumbrance of the Property or any part
thereof or interest in the Property or in Borrower regardless of whether voluntary or not, or
whether or not Lender has consented to any previous Transfer or further encumbrance of the
Property or interest in Borrower.

Section 9.04. Permitted Easements, Etc. Notwithstanding any other provisions of this
Article %, Forrower may grant easements and other rights necessary for the development and
operation o1 2ny real property adjacent to the Premises provided that the granting of such
easements oi-otlier rights is consistent with the Approved Manager Standard and the granting of
such easement ur Other rights shall not, individually or in the aggregate, interfere with the
benefits of the secuzitvintended to be provided by this Security Instrument, materially adversely
affect the value of the ynarketability of the Property, impair the use or operation of the Property
or materially impair Borrgwor’s ability to pay its obligations in a timely manner.

ARTICLE X. CERTIFICATES

Section 10.01. Certificates. (1).After request by Lender, Borrower, within fifteen (15)
Business Days and at its expense, will fUrnish Lender with a statement, duly acknowledged and
certified, setting forth (i) the amount of the'original principal amount of the Note, and the unpaid
principal amount of the Note, (ii) the rate of irterest of the Note, (iii) the date payments of
interest and/or principal were last paid, (iv) any ¢ffsets or defenses to the payment of the Debt, if
any are alleged, and the nature thereof, (v) that the Nof¢ and this Security Instrument have not
been modified or if modified, giving particulars of sucktnodification and (vi) that there has
occurred and is then continuing no Event of Default or if sich Event of Default exists, the nature
thereof, the period of time it has existed, and the action being«2ken to remedy such Event of
Default.

(b)  Within fifteen (15) Business Days after written request.t'y Borrower, Lender shall
furnish to Borrower a written statement confirming the amount of the Delit, the maturity date of

the Note and the date to which interest has been paid.

(c)  Borrower shall use all reasonable efforts to obtain estoppel certificates from
tenants in form and substance reasonably acceptable to Lender.

ARTICLE X1I. NOTICES

Section 11.01. Notices. Any notice, demand, statement, request or consent made
hereunder shall be in writing and delivered personally or sent to the party to whom the notice,
demand or request is being made by Federal Express or other nationally recognized overnight
delivery service, as follows and shall be deemed given when delivered personally or one (1)
Business Day after being deposited with Federal Express or such other nationally recognized
delivery service:

NYLIB1/1633632
72



0325531116 Page: 74 of 123

UNOFFICIAL COPY

If to Lender: To Lender, at the address first written above,
with a copy to:

Proskauer Rose LLP

1585 Broadway

New York, New York 10036
Attn: David J. Weinberger, Esq.

If1e Borrower: To Borrower, at the address first written above,
with a copy to:

Curtis, Mallet-Prevost, Colt & Mosle LLP
101 Park Avenue

New York, New York 10178-0061

“itn: William L. Bricker, Jr., Esq.

or such other address as either Eorrower or Lender shall hereafier specify by not less than ten
(10) days prior written notice as previded herein; provided, however, that notwithstanding any
provision of this Article to the contraty. <uch notice of change of address shall be deemed given
only upon actual receipt thereof. Rejection or other refusal to accept or the inability to deliver
because of changed addresses of which no netize was given as herein required shall be deemed
to be receipt of the notice, demand, statement, r¢qaest or consent.

ARTICLE XII. INDEMMIFICATION

Section 12.01. Indemnification Covering Property. Ina<dition, and without limitation, to
any other provision of this Security Instrument or any other Loan-Decument, Borrower shall
protect, indemnify and save harmless Lender and its successors and assigns, and each of their
agents, employees, officers, directors, stockholders, partners and memuers (zollectively,
“Indemnified Parties™) for, from and against any claims, demands, penaltics, fives, liabilities,
settlements, damages, costs and expenses of whatever kind or nature, known or-unknown,
contingent or otherwise, whether incurred or imposed within or outside the judicial process,
including, without limitation, reasonable attorneys’ fees and disbursements imposed_upon or
incurred by or asserted against any of the Indemnified Parties by reason of (a) ownership of this
Security Instrument, the Assignment, the Property or any part thereof or any interest therein or
receipt of any Rents; (b) any accident, injury to or death of any person or loss of or damage to
property occurring in, on or about the Property or any part thereof or on the adjoining sidewalks,
curbs, parking areas, streets or ways; (¢) any use, nonuse or condition in, on or about, or
possession, alteration, repair, operation, maintenance or management of, the Property or any part
thereof or on the adjoining sidewalks, curbs, parking areas, streets or ways; (d) any failure on the
part of Borrower to perform or comply with any of the terms of this Security Instrument or the
Assignment; () performance of any labor or services or the furnishing of any materials or other
property in respect of the Property or any part thereof; (f) any claim by brokers, finders or similar
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Persons claiming to be entitled to a commission in connection with any Lease or other
transaction involving the Property or any part thereof; (g) any Imposition including, without
limitation, any Imposition attributable to the execution, delivery, filing, or recording of any Loan
Document, Lease or memorandum thereof; (h) any lien or claim arising on or against the
Property or any part thereof under any Legal Requirement or any liability asserted against any of
the Indemnified Parties with respect thereto; (i) any claim arising out of or in any way relating to
any tax or other imposition on the making and/or recording of this Security Instrument, the Note
or any of the other Loan Documents; (j) a Default under Sections 2.02(f) or 2.02(g) hereof, (k)
the failure of any Person to file timely with the Internal Revenue Service an accurate Form 1099-
B, Stateinent for Recipients of Proceeds from Real Estate, Broker and Barter Exchange
Transactions. which may be required in connection with the Loan, or to supply a copy thereof in
a timely fasnion-to the recipient of the proceeds of the Loan; or (I) the claims of any lessee or any
Person acting tinaugh or under any lessee or otherwise arising under or as a consequence of any
Lease. Notwithstanding the foregoing provisions of this Section 12.01 to the contrary, Borrower
shall have no obligation-to indemnify the Indemnified Parties pursuant to this Section 12.01 for
liabilities, obligations, claims, damages, penaltics, causes of action, costs and expenses relative
to the foregoing which result from Lender’s, and its successors’ or assigns’, willful misconduct
or gross negligence. Any amotnts payable to Lender by reason of the application of this Section
12.01 shall constitute a part of the Debt secured by this Security Instrument and the other Loan
Documents and shall become immediately due and payable and shall bear interest at the Default
Rate from the date the liability, obligaticn, ¢laim, cost or expense 1s sustained by Lender, as
applicable, until paid. The provisions of this Section 12.01 shall survive the termination of this
Security Instrument whether by repayment of the Debt, foreclosure or delivery of a deed in lieu
thereof, assignment or otherwise. In case any action; suit or proceeding is brought against any of
the Indemnified Parties by reason of any occurrence ¢! the type set forth in (a) through (1) above,
Borrower shall, at Borrower’s expense, resist and defend such action, suit or proceeding or will
cause the same to be resisted and defended by counsel at Borroveer’s expense for the insurer of
the liability or by counsel designated by Borrower (unless reasonibly disapproved by Lender
promptly after Lender has been notified of such counsel); provided. owever, that nothing herein
shall compromise the right of Lender (or any other Indemnified Party) to appoint its own counsel
at Borrower’s expense for its defense with respect to any action which, in the reasonable opinion
of Lender or such other Indemnified Party, as applicable, presents a conflict oz potential conflict
between Lender or such other Indemnified Party that would make such separatc representation
advisable. Any Indemnified Party will give Borrower prompt notice after such Indemnified
Party obtains actual knowledge of any potential claim by such Indemnified Party for
indemnification hereunder. The Indemnified Parties shall not settle or compromise any action,
proceeding or claim as to which it is indemnified hereunder without notice to Borrower.

ARTICLE XIIT. DEFAULTS

Section 13.01. Events of Default. The Debt shall become immediately due at the option
of Lender upon any one or more of the following events (“Event of Default”):

(a) if the final payment or prepayment premium, if any, due under the Note shall not
be paid on Maturity;
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(v)  if any monthly payment of interest and/or principal due under the Note (other than
the sums described in (a) above) shall not be fully paid on the date upon which the same is due
and payable thereunder; |

(¢)  if payment of any sum (other than the sums described in (a) above or (b) above)
required to be paid pursuant to the Note, this Security Instrument or any other Loan Document
shall not be paid within five (5) days after Lender delivers written notice to Borrower that same
is due and payable thereunder or hereunder;

(<),  if Borrower, Indemnitor or, if Borrower or Indemnitor is a partnership, any
general partiicr of Borrower or Indemnitor, or, if Borrower or Indemnitor is a limited liability
company, aiv.rember of Borrower or Indemnitor, shall institute or cause to be instituted any
proceeding fei the-termination or dissolution of Borrower, Indemnitor or any such general
partner or member;

(e)  ifthe insurance policies required hereunder are not kept in full force and effect, or
if the insurance policies arc'not assigned and delivered to Lender as herein provided,;

(9 if Borrower or Indeninitor attempts to assign its rights under this Security
Instrument or any other Loan Docuinent or any interest herein or therein without the consent of
Lender, or if any Transfer occurs other+itan in accordance with the provisions hereof;

(g)  if any representation or warrasty of Borrower or Indemnitor made herein or in
any other Loan Document or in any certificate, report, financial statement or other instrument or
agreement furnished to Lender shall prove false ornisleading in any material respect or if any
representation or warranty made by Borrower or any Afiiliate of Borrower in those certain
contribution agreements related to the Cross-collateralized Troperties between Affiliates of
Borrower and/or agreements of merger and contribution relater to the Cross-collateralized
Properties between Affiliates of Borrower and/or Borrower shali prove false or misleading in any
material respect;

(h)  if Borrower, Indemnitor or any general partner of Borrower o Indemnitor shall
make an assignment for the benefit of creditors or shall admit in writing its-izability to pay its
debts generally as they become due;

(1) if a receiver, liquidator or trustee of Borrower, Indemnitor or any gencral partner
of Borrower or Indemnitor shall be appointed or if Borrower, Indemmitor or their respective
general partners shall be adjudicated a bankrupt or insolvent, or if any petition for bankruptcy,
reorganization or arrangement pursuant to federal bankruptcy law, or any similar federal or state
law, shall be filed by or against, consented to, or acquiesced in by, Borrower, Indemnitor or their
respective general partners or if any proceeding for the dissolution or liquidation of Borrower,
Indemnitor or their respective general partners shall be instituted; however, if such appointment,
adjudication, petition or proceeding was involuntary and not consented to by Borrower,
Indemnitor or their respective general partners, as applicable, upon the same not being
discharged, stayed or dismissed within sixty (60) days or if Borrower, Indemnitor or their
respective general partners shall generally not be paying its debts as they become due;
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o if Borrower shall be in default beyond any notice or grace period, if any, under
any other mortgage or deed of trust or security agreement covering any part of the Property
without regard to its priority relative fo this Security Instrument; provided, however, this
provision shall not be deemed a waiver of the provisions of Article IX prohibiting further
encumbrances affecting the Property or any other provision of this Security Instrument;

(k)  if the Property becomes subject (i) to any lien which 1s superior to the lien of this
Security Instrument, other than a lien for real estate taxes and assessments not due and payable,
or (ii) to any mechanic’s, materialman’s or other lien which is or is asserted to be superior to the
lien of fius Security Instrument, and such lien shall remain undischarged (by payment, bonding,
or otherwisel for thirty (30) days unless contested in accordance with the terms hereof;

() if Barrower discontinues the operation of the Property or any part thereof for
reasons other thairrepair or restoration arising from a casualty or condemnation for ten (10} days
Or more;

(m)  except as peimattted in this Security Instrument, any material alteration, demolition
or removal of any of the Improvements without the prior consent of Lender;

(n)  if Borrower consumiratés a transaction which would cause this Security
Instrument or Lender’s rights under this Security Instrument, the Note or any other Loan
Document to constitute a non-exempt proh/oited transaction under ERISA or result in a violation
of a state statute regulating government plans subjecting Lender to liability for a violation of
ERISA or a state statute;

(0)  ifan Event of Default shall occur under any of the other Cross-collateralized
Mortgages; or

(p) if a default shall occur under any of the other tein:s. covenants or conditions of
the Note, this Security Instrument or any other Loan Document, othiorthan as set forth in (a)
through (o) above, for ten (10) days after notice from Lender in the casz of any default which can
be cured by the payment of a sum of money, or for thirty (30) days after notice from Lender in
the case of any other default or an additional thirty (30) days if Borrower 1s-ditigently and
continuously effectuating a cure of a curable non-monetary default, other than'as set forth in (a)
through (o) above.

Section 13.02. Remedies. (a) Upon the occurrence and during the continuance of any
Event of Default, Lender may, in addition to any other rights or remedies available to it
hereunder or under any other Loan Document, at law or in equity, take such action, without
notice or demand, as it reasonably deems advisable to protect and enforce its rights against
Borrower and in and to the Property or any one or more of the Cross-collateralized Properties
including, but not limited to, the following actions, each of which may be pursued singly,
concurrently or otherwise, at such time and in such order as Lender may determine, in its sole
discretion, without impairing or otherwise affecting any other rights and remedies of Lender
hereunder, at law or in equity: (i) declare all or any portion of the unpaid Debt to be immediately
due and payable; provided, however, that upon the occurrence of any of the events specified in
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Section 13.01(1), the entire Debt will be immediately due and payable without notice or demand
or any other declaration of the amounts due and payable; or (i1} bring an action to foreclose this
Security Instrument and without applying for a receiver for the Rents, but subject to the rights of
the tenants under the Leases, enter into or upon the Property or any part thereof, either personally
or by its agents, nominees or attorneys, and dispossess Borrower and its agents and servants
therefrom, and thereupon Lender may (A) use, operate, manage, control, insure, maintain, repair,
restore and otherwise deal with all and every part of the Property and conduct the business
thereat, (B) make alterations, additions, renewals, replacements and improvements to or on the
Property or any part thereof, (C) exercise all rights and powers of Borrower with respect to the
Property on any part thereof, whether in the name of Borrower or otherwise, including, without
limitation, {iie right to make, cancel, enforce or modify Leases, obtain and evict tenants, and
demand, su¢ for, collect and receive all eamings, revenues, rents, issues, profits and other income
of the Property-and every part thereof, and (D) apply the receipts from the Property or any part
thereof to the paymeniof the Debt, after deducting therefrom all expenses (including, without
limitation, reasonabl¢ atterneys’ fees and disbursements) reasonably incurred in connection with
the aforesaid operations and all amounts necessary to pay the Imposttions, insurance and other
charges in connection with the Property or any part thereof, as well as just and reasonable
compensation for the services ¢ Lender’s third-party agents; or (ii1) have an appraisal or other
valuation of the Property or any part thereof performed by an Appraiser (and Borrower
covenants and agrees it shall cooperate i’ causing any such valuation or appraisal to be
performed) and any cost or expense incurred.-hy Lender in connection therewith shall constitute a
portion of the Debt and be secured by this Security Instrument and shall be immediately due and
payable to Lender with interest, at the Default'R=tz, until the date of receipt by Lender; or (iv)
sell the Property or institute proceedings for the coinplete foreclosure of this Security Instrument,
or take such other action as may be allowed pursuant'to Legal Requirements, at law or i equity,
for the enforcement of this Security Instrument in whiciicase the Property or any part thereof
may be sold for cash or credit in one or more parcels; or (v} with or without entry, and to the
extent permitted and pursuant to the procedures provided by applicable Legal Requirements,
institute proceedings for the partial foreclosure of this Security [nstrament, or take such other
action as may be allowed pursuant to Legal Requirements, at law or'in 2quity, for the
enforcement of this Security Instrument for the portion of the Debt then due-and payable, subject
to the lien of this Security Instrument continuing unimpaired and without loss of priority so as to
secure the balance of the Debt not then due; or (vi) sell the Property or any part thereof and any
or all estate, claim, demand, right, title and interest of Borrower therein and righ's ¢f redemption
thereof, pursuant to power of sale or otherwise, at one or more sales, in whole or i parcels, in
any order or manner, at such time and place, upon such terms and after such notice thereof as
may be required or permitted by law, at the discretion of Lender, and in the event of a sale, by
foreclosure or otherwise, of less than all of the Property, this Security Instrument shall continue
as a lien on the remaining portion of the Property; or (vii) institute an action, suit or proceeding
in equity for the specific performance of any covenant, condition or agreement contained in the
Loan Documents, or any of them; or (viii) recover judgment on the Note or any guaranty either
before, during or after (or in lieu of) any proceedings for the enforcement of this Security
Instrument; or (ix) apply, ex parte, for the appointment of a custodian, trustee, receiver, keeper,
liquidator or conservator of the Property or any part thereof, irrespective of the adequacy of the
security for the Debt and without regard to the solvency of Borrower or of any Person liable for
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the payment of the Debt, to which appointment Borrower does hereby consent and such receiver
or other official shall have all rights and powers permitted by applicable law and such other
rights and powers as the court making such appointment may confer, but the appointment of such
receiver or other official shall not impair or in any manner prejudice the rights of Lender to
receive the Rent with respect to any of the Property pursuant to this Security Instrument or the
Assignment; or (x) require, at Lender’s option, Borrower to pay monthly in advance to Lender,
or any receiver appointed to collect the Rents, the fair and reasonable rental value for the use and
occupation of any portion of the Property occupied by Borrower and may require Borrower to
vacate and surrender possession to Lender of the Property or to such receiver and Borrower may
be evicted by summary proceedings or otherwise; or (xi) without notice to Borrower (A) apply
all or any puition of the cash collateral in any Sub-Account, including any interest and/or
eamings therein; to carry out the obligations of Borrower under this Security Instrument and the
other Loan Docunients, to protect and preserve the Property and for any other purpose permitted
under this Security nstcument and the other Loan Documents and/or (B) have all or any portion
of such cash collateral ;mxmediately paid to Lender to be applied against the Debt in the order and
priority set forth in the Nede: or (xii) pursue any or all such other rights or remedies as Lender
may have under applicable law or in equity; provided, however, that the provisions of this
Section 13.02(a) shall not be ccnstrued to extend or modify any of the notice requirements or
grace periods provided for hereunder or under any of the other Loan Documents. Borrower
hereby waives, to the fullest extent per:piited by Legal Requirements, any defense Borrower
might otherwise raise or have by the failure to make any tenants parties defendant to a
foreclosure proceeding and to foreclose the'r rights in any proceeding instituted by Lender.

(b)  Any time after an Event of Defauit Lender shall have the power to sell the
Property or any part thereof at public auction, in suck rianner, at such time and place, upon such
terms and conditions, and upon such public notice as I iider may deem best for the interest of
Lender, or as may be required or permitted by applicable liw, consisting of advertisement in a
newspaper of general circulation in the jurisdiction and for suck period as applicable law may
require and at such other times and by such other methods, if any;as’may be required by law to
convey the Property in fee simple by Lender’s deed with special watrapty of title to and at the
cost of the purchaser, who shall not be liable to see to the application ¢! the.purchase money.
The proceeds or avails of any sale made under or by virtue of this Section 13,32, together with
any other sums which then may be held by Lender under this Security Instru:ne.t, whether under
the provisions of this Section 13.02 or otherwise, shall be applied as follows:

First: To the payment of the third-party costs and expenses reasonably incurred in
connection with any such sale and to advances, fees and expenses, including, without
limitation, reasonable fees and expenses of Lender’s legal counsel as applicable, and of
any judicial proceedings wherein the same may be made, and of all expenses, liabilities
and advances reasonably made or incurred by Lender under this Security Instrument,
together with interest as provided herein on all such advances made by Lender, and all
Impositions, except any Impositions or other charges subject to which the Property shall
have been sold;

NYLIB1/1633632
78



0325531116 Page: 80 of 123

UNOFFICIAL COPY

~ Second: To the payment of the whole amount then due, owing and unpaid under the
Note for principal and interest thereon, with interest on such unpaid principal at the
Default Rate from the date of the occurrence of the earliest Event of Default that formed
a basis for such sale until the same is paid;

Third: To the payment of any other portion of the Debt required to be paid by Borrower
pursuant to any provision of this Security Instrument, the Note, or any of the other Loan
Documents; and

Fourth: The surplus, if any, to Borrower unless otherwise required by Legal
Requirements.

Lender and any receiver or custodian of the Property or any part thereof shall be liable to account
for only those rents, zsnes, proceeds and profits actually received by it.

(c)  Lendermayadjourn from time to time any sale by it to be made under or by
virtue of this Security Instrazrent by announcement at the time and place appointed for such sale
or for such adjourned sale or sa'es and, except as otherwise provided by any applicable provision
of Legal Requirements, Lender, witiiout further notice or publication, may make such sale at the
time and place to which the same siizil be so adjourned.

(d)  Upon the completion of any sale or sales made by Lender under or by virtue of
this Section 13.02, Lender, or any officer ot'any court empowered to do so, shall execute and
deliver to the accepted purchaser or purchasers a good and sufficient mstrument, or good and
sufficient instruments, granting, conveying, assigniig/and transferring all estate, right, title and
interest in and to the property and rights sold. Lender‘is hereby irrevocably appointed the true
and lawful attorney-in-fact of Borrower (coupled with an inieiest), in its name and stead, to make
all necessary conveyances, assignments, transfers and deliveries of the property and rights so
sold and for that purpose Lender may execute all necessary instruments of conveyance,
assignment, transfer and delivery, and may substitute one or more 'zrsens with like power,
Borrower hereby ratifying and confirming all that its said attorney-in-fuct or such substitute or
substitutes shall lawfully do by virtue hereof. Nevertheless, Borrower, if 50 requested by Lender,
shall ratify and confirm any such sale or sales by executing and delivering i f-ender, or to such
purchaser or purchasers all such instruments as may be advisable, in the sole jarigement of
Lender, for such purpose, and as may be designated in such request. Any such saler sales
made under or by virtue of this Section 13.02, whether made under the power of sale herein
granted or under or by virtue of judicial proceedings or a judgment or decree of foreclosure and
sale, shall operate to divest all the estate, right, title, interest, claim and demand whatsoever,
whether at law or in equity, of Borrower in and to the property and rights so sold, and shall, to
the fullest extent permitted under Legal Requirements, be a perpetual bar, both at law and in
equity against Borrower and against any and all Persons claiming or who may claim the same, or
any part thereof, from, through or under Borrower.

(e) In the event of any sale made under or by virtue of this Section 13.02 (whether
made under the power of sale herein granted or under or by virtue of judicial proceedings or a
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judgment or decree of foreclosure and sale), the entire Debt immediately thereupon shall,
anything in the Loan Documents to the contrary notwithstanding, become due and payable.

(H Upon any sale made under or by virtue of this Section 13.02 (whether made under
the power of sale herein granted or under or by virtue of judicial proceedings or a judgment or
decree of foreclosure and sale), Lender may bid for and acquire the Property or any part thereof
and in lieu of paying cash therefor may make settlement for the purchase price by crediting upon
the Debt the net sales price after deducting therefrom the expenses of the sale and the costs of the
action.

(g) ~ No recovery of any judgment by Lender and no levy of an execution under any
judgment ug'or the Property or any part thereof or upon any other property of Borrower shall
release the lieil of this Security Instrument upon the Property or any part thereof, or any liens,
rights, powers or remedies of Lender hereunder, but such liens, rights, powers and remedies of
Lender shall continu¢ unimpaired until all amounts due under the Note, this Security Instrument
and the other Loan Documents are paid in full.

(h)  Upon the exercise by Lender of any power, right, privilege, or remedy pursuant to
this Security Instrument which reouises any consent, approval, registration, qualification, or
authorization of any Governmental Aathority, Borrower agrees to execute and deliver, or will
cause the execution and delivery of, all‘“pplications, certificates, instruments, assignments and
other documents and papers that Lender or any purchaser of the Property may be required to
obtain for such governmental consent, approval, registration, qualification, or authorization and
Lender is hereby irrevocably appointed the true and-lawful attorney-in-fact of Borrower {coupled
with an interest), in its name and stead, to execute all.srch applications, certificates, instruments,
assignments and other documents and papers.

Section 13.03. Payment of Debt After Default. If, following the occurrence of any Event
of Default, Borrower shall tender payment of an amount sufficieiit to satisfy the Debt in whole or
in part at any time prior to a foreclosure sale of the Property, and if ot the time of such tender
prepayment of the principal balance of the Note is not permitted by the Note or this Security
Instrument, Borrower shall, in addition to the entire Debt, also pay to Lender a sum equal to (a)
all costs and expenses in connection with the enforcement of Lender’s righis beraunder, and (b) a
prepayment charge (the “Prepayment Charge”) equal to the greater of (i) 1% otip2 principal
balance of the Note and (ii) the positive difference, if any, between (x) the present »4iue on the
date of such acceleration of all future installments which Borrower would otherwise be required
to pay under the Note during the original term thereof absent such acceleration, including the
unpaid principal balance of the Note which might otherwise be due upon the scheduled Maturity
Date absent such acceleration, with such present value being determined by the use of a discount
rate equal to the yield to maturity (adjusted to a “Mortgage Equivalent Basis” pursuant to the
standards and practices of the Securities Industry Association), on the date of such acceleration,
of the United States Treasury Security having the term to maturity closest to what otherwise
would have been the remaining term hereof absent such acceleration, and (y) the principal
balance of the Note on the date of such acceleration. Failure of Lender to require any of these
payments shall not constitute a waiver of the right to require the same in the event of any
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subsequent default or to exercise any other remedy available to Lender hereunder, under any
other Loan Document or at law or in equity. If at the time of such tender, prepayment of the
principal balance of the Note is permitted, such tender by Borrower shall be deemed to be a
voluntary prepayment of the principal balance of the Note, and Borrower shall, in addition to the
entire Debt, also pay to Lender the applicable prepayment consideration specified in the Note
and this Security Instrument.

Section 13.04. Possession of the Property. Upon the occurrence of any Event of Default
hereunder and the acceleration of the Debt or any portion thereof, Borrower, if an occupant of
the Pronérty or any part thereof, upon demand of Lender, shall immediately surrender possession
of the Propity (or the portion thereof so occupied) to Lender, and if Borrower is permitted to
remain in pcseession, the possession shall be as a month-to-month tenant of Lender and, on
demand, Boriowershall pay to Lender monthly, in advance, a reasonable rental for the space so
occupied and in defauit thereof Borrower may be dispossessed. The covenants herein contained
may be enforced by & riesiver of the Property or any part thereof. Nothing in this Section 13.04
shall be deemed to be a wxiver of the provisions of this Security Instrument making the Transfer
of the Property or any part théreof without Lender’s prior written consent an Event of Default.

Section 13.05. Interest Aficr Default. If any amount due under the Note, this Security
Instrument or any of the other Loan Dozizments is not paid within any applicable notice and
grace period after same is due, whether such date is the stated due date, any accelerated due date
or any other date or at any other time speci‘ied under any of the terms hereof or thereof, then, in
such event, Borrower shall pay interest on the/a.ount not so paid from and after the date on
which such amount first becomes due at the Defiuli Rate; and such interest shall be due and
payable at such rate until the carlier of the cure of allfvents of Default or the payment of the
entire amount due to Lender, whether or not any action/siiall have been taken or proceeding
commenced to recover the same or to foreclose this Securi’y Ir.strument. All unpaid and accrued
interest shall be secured by this Security Instrument as part of‘i:c Debt. Nothing in this Section
13.05 or in any other provision of this Security Instrument shali-constitute an extension of the
time for payment of the Debt.

Section 13.06. Borrower’s Actions After Default. Afier the happening, of any Event of
Default and immediately upon the commencement of any action, suit or otheriegal proceedings
by Lender to obtain judgment for the Debt, or of any other nature in aid of the enurcement of the
Ioan Documents, Borrower will (a) after receipt of notice of the institution of any su¢h action,
waive the issuance and service of process and enter its voluntary appearance in such action, suit
or proceeding, and (b) if required by Lender, consent to the appointment of a receiver or
receivers of the Property or any part thereof and of all the earnings, revenues, rents, issues,
profits and income thereof.

Section 13.07. Control by Lender After Default. Notwithstanding the appointment of any
custodian, receiver, liquidator or trustee of Borrower, or of any of its property, or of the Property
or any part thereof, to the extent permitted by Legal Requirements, Lender shall be entitled to
obtain possession and control of all property now and hereafter covered by this Security
Instrument and the Assignment in accordance with the terms hereof.
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Section 13.08. Right to Cure Defaults. (a) Upon the occurrence of any Event of Default,
Lender or its agents may, but without any obligation to do so and without notice to or demand on
Borrower and without releasing Borrower from any obligation hereunder, make or do the same
in such manner and to such extent as Lender may deem necessary to protect the security hereof.
Lender and its agents are authorized to enter upon the Property or any part thereof for such
purposes, or appear in, defend, or bring any action or proceedings to protect Lender’s interest in
the Property or any part thereof or to foreclose this Security Instrument or collect the Debt, and
the cost and expense thereof (including reasonable attorneys’ fees to the extent permitted by
law), with. interest as provided in this Section 13.08, shall constitute a portion of the Debt and
shall be'tavnediately due and payable to Lender upon demand. All such costs and expenses
incurred by Lender or its agents in remedying such Event of Default or in appearing in,
defending, or0inging any such action or proceeding shall bear interest at the Default Rate, for
the period from tli¢ Jate so demanded to the date of payment to Lender. All such costs and
expenses incurred by Lender or its agents together with interest thereon calculated at the above
rate shall be deemed to'constitute a portion of the Debt and be secured by this Security
Instrument.

(b)  If Lender makes any payment or advance that Lender is authorized by this
Security Instrument to make in the place and stead of Borrower (i) relating to the Impositions or
tax liens asserted against the Property, L znder may do so according to any bill, statement or
estimate procured from the appropriate publis-office without inquiry into the accuracy of the bill,
statement or estimate or into the validity of any of the Impositions or the tax liens or claims
thereof; (ii) relating to any apparent or threatened adverse title, lien, claim of lien, encumbrance,
claim or charge, Lender will be the sole judge of theiegality or validity of same; or (iti) relating
to any other purpose authorized by this Security Instiinznt but not enumerated in this Section
13.08, Lender may do so whenever, in its judgment and discration, the payment or advance
seems necessary or desirable to protect the Property and the fuil security interest intended to be
created by this Security Instrument. In connection with any pajywent or advance made pursuant
to this Section 13.08, Lender has the option and is authorized, but'in'no event shall be obligated,
to obtain a continuation report of title prepared by a title insurance company. The payments and
the advances made by Lender pursuant to this Section 13.08 and the cost and expenses of said
title report will be due and payable by Borrower on demand, together witk. interest at the Default
Rate, and will be secured by this Security Instrument.

Section 13.09. Late Payment Charge. If any portion of the Debt is not paid i full on or
before the fifth (") day after the date on which it is due and payable hereunder, Borrower shall
pay to Lender an amount equal to five percent (5%) of such unpaid portion of the Debt (“Late
Charge”) to defray the expense incurred by Lender in handling and processing such delinquent
payment, and such amount shall constitute a part of the Debi.

Qection 13.10. Recovery of Sums Required to Be Paid. Lender shall have the right from
time to time to take action to recover any sum or sums which constitute a part of the Debt as the
same become due and payable hereunder (after the expiration of any grace period or the giving
of any notice herein provided, if any), without regard to whether or not the balance of the Debt
shall be due, and without prejudice to the right of Lender thereafter to bring an action of
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foreclosure, or any other action, for a default or defaults by Borrower existing at the time such
earlier action was commenced.

Section 13.11. Marshalling and Other Matters. Borrower hereby waives, to the fullest
extent permitted by law, the benefit of all appraisement, valuation, stay, extension, reinstatement,
redemption (both equitable and statutory) and homestead laws now or hereafter in force and all
rights of marshalling in the event of any sale hereunder of the Property or any part thereof or any
interest therein. Nothing herein or in any other Loan Document shall be construed as requiring
Lender to resort to any particular Cross-collateralized Property for the satisfaction of the Debt in
preference or priority to any other Cross-collateralized Property but Lender may seek satisfaction
out of all th< Cross-collateralized Properties or any part thereof in its absolute discretion.
Further, Borrower hereby expressly waives any and all rights of redemption from sale under any
order or decree o1 foreclosure of this Security Instrument on behalf of Borrower, whether
equitable or statutery and on behalf of each and every Person acquiring any interest in or title to
the Property or any par! thereof subsequent to the date of this Security Instrument and on behalf
of all Persons to the fullest-cxtent permitted by applicable law. '

Section 13.12. Tax Redrction Proceedings. After an Event of Default, Borrower shall be
deemed to have appointed Lender s its attorney-in-fact to seek a reduction or reductions in the
assessed valuation of the Property tor realproperty tax purposes or for any other purpose and to
prosecute any action or proceeding in coinection therewith. This power, being coupled with an
interest, shall be irrevocable for so long as ny part of the Debt remains unpaid and any Event of
Default shall be continuing.

Section 13.13. General Provisions Regarding lemedies.

(a)  Right to Terminate Proceedings. Lender may terminate or rescind any proceeding
or other action brought in connection with its exercise of therernedies provided in Section 13.02
at any time before the conclusion thereof, as determined in Lendec’s sole discretion and without
prejudice to Lender.

(b)  No Waiver or Release. The failure of Lender to exercise ary 1ight, remedy or
option provided in the Loan Documents shall not be deemed a waiver of sucli 7ight, remedy or
option or of any covenant or obligation contained in the Loan Documents. No’acceptance by
Lender of any payment after the occurrence of an Event of Default and no payment ! Lender of
any payment or obligation for which Borrower is liable hereunder shall be deemed o waive or
cure any Event of Default. No sale of all or any portion of the Property, no forbearance on the
part of Lender, and no extension of time for the payment of the whole or any portion of the Debt
or any other indulgence given by Lender to Borrower or any other Person, shall operate to
release or in any manner affect the interest of Lender in the Property or the liability of Borrower
to pay the Debt. No waiver by Lender shall be effective unless it is in writing and then only to
the extent specifically stated.

()  No Impaimment; No Releases. The interests and rights of Lender under the Loan
Documents shall not be impaired by any indulgence, including (i) any renewal, extension or
modification which Lender may grant with respect to any of the Debt; (ii) any surrender,
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compromise, release, renewal, extension, exchange or substitution which Lender may grant with
respect to the Property or any portion thereof; or (iii) any release or indulgence granted to any
maker, endorser, guarantor or surety of any of the Debt.

(d)  Effect on Judgment. No recovery of any judgment by Lender and no levy of an
exccution under any judgment upon any Property or any portion thereof shall affect in any
manner or to any extent the lien of the other Cross-collateralized Mortgages upon the remaining
Cross-collateralized Propertics or any portion thereof, or any rights, powers or remedies of
Lender hereunder or thereunder. Such lien, rights, powers and remedies of Lender shall continue
unimpaized,as before.

ARTICLE XIV. COMPLIANCE WITH REQUIREMENTS

Section 14.01/Compliance with Legal Requirements. (a) Borrower shall promptly
comply with all presesit and future Legal Requirements, foreseen and unforeseen, ordinary and
extraordinary, whether reguirizg structural or nonstructural repairs or alterations including,
without limitation, all zoning, subdivision, building, safety and environmental protection, land
use and development Legal Requirzments, and all Legal Requirements which may be applicable
to the curbs adjoining the Property urio the use or manner of use thereof. Borrower represents
and warrants that the Property is in comjliance in all material respects with all Legal
Requirements as of the date hereof, no notes ot notices of violations of any Legal Requirements
have been entered or received by Borrower ang, to the knowledge of Borrower, there is no basis
for the entering of such note or notices.

(b)  Borrower shall have the right to contest by appropriate legal proceedings
diligently conducted in good faith, without cost or expense o Tender, the validity or application
of any Legal Requirement and to suspend compliance therewithif permitted under applicable
Legal Requirements, provided (i) failure to comply therewith perding resolution of such contest
shall not subject Lender to any civil or criminal liability, (ii) in the <ase of any such contest in
which the amount at issue or the value of the portion of the Property in‘olved shall exceed
$250,000, prior to and during such contest, Borrower shall furnish to Lender security reasonably
satisfactory to Lender, in its discretion, against loss or injury by reason of such¢ontest or
non-compliance with such Legal Requirement, (iii) no Default or Event of Defauit shall exist
during such proceedings and such contest shall not otherwise violate any of the pro~ isions of any
of the Loan Documents, {iv) such contest shall not subject the Property to any lien 61
encumbrance the enforcement of which is not suspended or otherwise affect the priority of the
lien of this Security Instrument; (v) such contest shall not affect the ownership, use or occupancy
of the Property; (vi) the Property or any part thereof or any interest therein shall not be in any
danger of being sold, forfeited or lost by reason of such contest by Borrower; (vii) in the case of
any such contest in which the amount at issue or the value of the portion of the Property involved
shall exceed $25,000, Borrower shall give Lender prompt notice of the commencement of such
proceedings and, upon request by Lender, notice of the status of such proceedings and/or
confirmation of the continuing satisfaction of the conditions set forth in clauses (i) - (vi) of this
Section 14.01(b); and (viii) upon a final determination of such proceeding, Borrower shall take
all steps necessary to comply with any requirements arising therefrom.
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(¢)  Borrower shall at all times comply with all applicable Legal Requirements with
respect to the construction, use and maintenance of any vaults adjacent to the Property. If by
reason of the failure to pay taxes, assessments, charges, permit fees, franchise taxes or levies of
any kind or nature, the continued use of the vaults adjacent to Property or any part thereof is
discontinued, Borrower nevertheless shall, with respect to any vaults which may be necessary for
the continued use of the Property, take such steps (including the making of any payment) to
insure the continued use of vaults or replacements.

Section 14.02. Compliance with Recorded Documents; No Future Grants. Borrower shall
promptly‘perform and observe or cause to be performed and observed, all of the terms, covenants
and conditizis of all Property Agreements and all things necessary to preserve intact and
unimpaired any and all appurtenances or other interests or rights affecting the Property.

ARTICLE XV. DEFEASANCE:; PREPAYMENT

Section 15.01: Defeasance; Prepayment. (a) Except as set forth i this Section 15.01, no
prepayment or defeasance of tiie Debt may be made by or on behalf of Borrower in whole or in
part,

(b)  Borrower may defeast ihie Loan at any time subsequent to the earlier to occur of
{x) the second (2nd) anniversary of a SeCuitization or (y) the fourth (4th) anniversary of the date
hereof and prior to the calendar month immédiately preceding the Optional Prepayment Date, in
whole or in part, as of the last day of an Intercst Accrual Period, in accordance with the
following provisions:

(1) Lender shall have received front Borrower, not less than thirty (30) days’,
nor more than ninety (90) days’, prior written notice spacifying the date proposed for
such defeasance and the amount which is to be defeased; which proposed date shall be a
Payment Date.

(i}  Borrower shall also pay to Lender all interest du¢ through and including
the last day of the Interest Accrual Period ending on the day prior to-ihe Payment Date in
which such defeasance is being made, together with any and all otheramiounts due and
owing pursuant to the terms of the Note, this Security Instrument or the other Loan
Documents, including, without limitation, any costs incurred in connecticn with a
defeasance.

(i)  No Event of Default shall have occurred and be continuing.

(iv)  Bormrower shall (A) pay the Defeasance Deposit and (B) deliver to Lender
(1) a security agreement, in form and substance reasonably satisfactory to Lender,
creating a first priority lien on the Defeasance Deposit and the Federal Obligations
purchased on behalf of Borrower with the Defeasance Deposit in accordance with the
terms of this Section 15.01(b)(iv) (the “Security Agreement”); (2) deliver to Lender an
Officer’s Certificate certifying that the requirements set forth in this Section 15.01(b)(1v)
have been satisfied; (3) deliver to Lender an opinion of counsel for Borrower in form and

NYLIB1/1633632
835



0325531116 Page: 87 of 123

UNOFFICIAL COPY

substance reasonably satisfactory to Lender stating, among other things, that (x) Lender
has a perfected security interest in the Defeasance Deposit and a first priority perfected
security interest in the Federal Obligations purchased by Lender on behalf of Borrower,
(y) the contemplated defeasance will not result in any deemed exchange pursuant to
Section 1001 of the Code of the Note and will not adversely affect the Note’s status as
indebtedness for Federal income tax purposes and (z) any trust formed as a “real estate
mortgage investment conduit” within the meaning of Section 860D of the Code
(“REMIC”) in connection with a Securitization will not fail to maintain its status as a
REMIC as a result of such defeasance; (4) in the event that only a portion of the Loan is
Yeing defeased in connection with a Release, Borrower shall execute and deliver all
necessary documents to split the Note into two substitute notes, one having a principal
balance ¢eual to the defeased portion of the Note (the “Defeased Note™) and the other
having apiincipal balance equal to the undefeased portion of the Note (the “Undefeased
Note™), the «msttization schedule of which notes shall be calculated, in the case of a
Defeased Note. o1 recalculated, in the case of an Undefeased Note, to fully amortize the
respective principai balances of each on a twenty-five (25) year schedule (commencing
on the Closing Date) utilizing level monthly payments of principal and interest; (5)
deliver to Lender a certificate, in form and substance reasonably satisfactory to Lender
from a nationally recognized.independent certified public accountant confirming that the
requirements of this Section 15:01fb) have been satisfied; and (5) deliver to Lender such
other certificates, documents, opinions-or instruments as Lender may reasonably request.
Borrower hereby irrevocably appoints Lender as its agent and attorney-in-fact, coupled
with an interest, for the purpose of usingthe Defeasance Deposit to purchase Federal
Obligations which provide Scheduled Defcasaince Payments, and Lender shall, upon
receipt of the Defeasance Deposit, purchase such Federal Obligations on behalf of
Borrower. Borrower, pursuant to the Security Agreemeant or other appropriate document,
shall authorize and direct that the payments received froni the Federal Obligations shall
be made directly to Lender and applied to satisfy the obiigations of Borrower under the
defeased Note. The defeased Note shall have identical terms as the Note.

(v)  The Rating Agencies shall have confirmed in wiiiing that any rating
issued by the Rating Agencies in connection with the Securitization wall-not, as a result of
the proposed defeasance, be downgraded, from the then current ratings tnzreof, qualified
or withdrawn.

(vi) In the event of a defeasance of the Loan in whole, but not in part, if Borrower
shall continue to own any assets other than the Defeasance Deposit, Borrower shall
establish or designate a special-purpose bankruptcy-remote successor entity acceptable to
Lender (the “Successor Borrower™), with respect to which a substantive nonconsolidation
opinion satisfactory in form and substance reasonably satisfactory to Lender has been
delivered to Lender and Borrower shall transfer and assign to the Successor Borrower all
obligations, rights and duties under the Note and the Security Agreement, together with
the pledged Defeasance Deposit. The Successor Borrower shall assume the obligations
of Borrower under the Note and the Security Agreement and Borrower shall be relieved
of its obligations hereunder and thereunder. Borrower shall pay Ten and No/100 Dollars
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($10.00) to the Successor Borrower as consideration for assuming such Borrower
obligations.

(c) At any time subsequent to the date which is one month prior to the Optional
Prepayment Date, Borrower may prepay the Loan, in whole, but not in part, as of the last day of
an Interest Accrual Period, in accordance with the following provisions:

(1) Lender shall have received from Borrower, not less than thirty (30) days’,
nor more than ninety (90) days’, prior written notice specifying the date proposed for
suct) prepayment and the amount which is to be prepaid which proposed date shall be a
Pavuient Date.

(i Borrower shall also pay to Lender all interest due through and including
the last day 0 the Interest Accrual Period ending on the day prior to the Payment Date in
which such prepavment is being made, together with any and all other amounts due and
owing pursuant to the terms of the Note, this Security Instrument or the other Loan
Documents.

(iii)  No EventufDgfault shall have occurred and be continuing.

(iv)  Any partial prepsyinent of the Principal Amount, including, without
limitation, Unscheduled Payments, <nai! be applied to the installments of principal last
due hereunder and shall not release orréiieve Borrower from the obligation to pay the
regularly scheduled installments of princrpal becoming due under the Note.

Section 15.02. Substitution of the Property. Stbject to the terms and conditions set forth
in this Section 15.02, Borrower shall have the right to obtaina release of the lien of not more
than three (3) Cross-collateralized Properties from the lien of their respective Cross-
collateralized Mortgages (and the related Loan Documents) encurabering the related Cross-
collateralized Property (for purposes of this section only, hereinaites referred to as, “Substituted
Property”) by substituting therefor its fee interest in another retail food sales property of like
kind and quality (which shall include, among other things, the geographic diversity of the
Substituted Property vis-a-vis the Cross-collateralized Properties, and markets'and submarkets
with, among other similarities, similar demographics, employment rates, vacaucy rates,
populations, absorption trends, accessibility and visibility acquired by Borrower Gpdividually, a
“Replacement Property” and collectively, the “Replacement Properties”), provided that no such
substitution may occur prior to the first (1st) anniversary of the date hereof or after the Optional
Prepayment Date. In addition, any such substitution shall be subject, in cach case, to the
satisfaction of the following conditions precedent:

(a) No Event of Default shall have occurred and be continuing and Lender shall have
received a certificate from Borrower which would be acceptable to a prudent Institutional Lender
effectuating a substitution in connection with a mortgage loan similar to the Loan.

(b)  Borrower shall have given Lender at least sixty (60) days prior written notice of
its election to substitute the Substituted Property.
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(c) Borrower shall have paid to Lender a processing fee in an amount equal to
$10,000.

(d)  Lender shall have received an MAI appraisal of the Replacement Property which
would be acceptable to a prudent Institutional Lender originating a mortgage loan for its own
portfolio which is similar to the Loan and which is dated no more than forty-five (45) days prior
to the substitution by an appraiser acceptable to Lender, indicating a value of the Replacement
Property that is at least equal to one hundred five percent (105%) of the value of the Substituted
Property as of (i) the date hereof or (ii) the date immediately preceding the substitution,
whicheyer js greater.

(e) Intentionally omitted.

()  ARecgiving effect to the substitution, the Debt Service Coverage of the Loan is at
least equal to the greater of (i) the Debt Service Coverage of the Loan as of the Closing Date or
(ii) the Debt Service Coverage of the Loan as of the date immediately preceding the substitution.

(g)  Lender shall havé received a Phase 1 environmental report and, if recommended
under the Phase 1 environmentaiteport, a Phase 2 environmental report from a nationally
recognized environmental consultaritnot less than forty-five (45) days prior to such release and
substitution, which conclude that the R¢uiacement Property does not contain any Hazardous
Materials (except for cleaning and other products used in connection with the routine
maintenance or repair of the Replacement Proneity or the operation thereof as a food service
distribution center in full compliance with Envirsnmental Statutes), is not subject to any risk of
contamination from any off-site Hazardous Materials; end is not in violation of any
Environmental Statutes.

(h)  Lender shall have received a physical conditiens report with respect to the
Replacement Property from a nationally recognized structural ¢ousnlfant not less than forty-five
(45) days prior to such release and substitution stating that the Repliccement Property and its use
comply in all respects with all applicable Legal Requirements (includir.g, without limitation,
zoning, subdivision and building laws) and that the Replacement Property is in good condition
and repair and free of damage or waste. If compliance with any Legal RequirZirents is not
addressed by the physical conditions report, such compliance shall be confirmed by delivery to
Lender of a certificate of an architect licensed in the State in which the Replacemeni Property is
located, a letter from the municipality in which such Replacement Property is located, a
certificate of a surveyor that is licensed in the State in which the Replacement Property is Jocated
(with respect to Development Laws and Use Requirements), an ALTA 3.1 zoning endorsement
to the title insurance policy delivered pursuant to clause (1) below (with respect to zoning laws)
or a subdivision endorsement to the title insurance policy delivered pursuant to clause (m) below
(with respect to subdivision laws) to the extent such endorsements are available in the
jurisdiction in which the Replacement Property is located. If the physical conditions report
recommends that any repairs be made with respect to the Replacement Property, such physical
conditions report shall either (i) include an estimate of the cost of such recommended repairs (in
which case Borrower shall deposit into the Engineering Escrow Sub-Account an amount equal to
one hundred twenty-five percent (125% of such estimated cost), or (31) state the specific
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amounts that need to be reserved over time in order to meet the requirements of such
replacements, but in no event less than four percent (4%) of gross revenues of the Property (in
which case Borrower shall deposit such reserves into the Recurring Replacement Reserve Sub-
Account on a monthly basis). Borrower covenants to undertake any repairs, ¢leanup or
remediation indicated in the physical conditions report before the earlier of (i) the time required
by applicable Legal Requirements or (ii) the time recommended in the physical conditions report
(not to exceed twelve (12) months).

(1) Lender shall have received annual operating statements and occupancy statements
for the Replacement Property for the three (3) most recently completed Fiscal Years or such
shorter peridd of time as is reasonably available and a current operating statement for the
Substituted 2rorerty. Each of the statements required under this clause (i) shall be certified to
Lender as being truc and correct and accompanied by a certificate from Borrower certifying that
there has been no adverse change in the financial condition of the Replacement Property since
the date of such operatiaog statements.

() Lender shail‘nave received (i) a copy of a deed conveying all of Borrower’s right,
title and interest in and to the Siibstituted Property to a Person other than an Affiliate of
Borrower in a bona fide arms’ lengit transaction, (ii) a copy of a deed conveying all of
Replacement Property owner’s right, title-and interest in and to the Replacement Property to
Borrower in a bona fide arms’ length transaction, (iii) evidence that the Replacement Property
owner is (x) Solvent at the time of the transter of the Replacement Property, and (y) not an
Affiliate of Borrower and () a letter from Boriower countersigned by a title insurance company
acknowledging receipt of (1) the deeds and agrecing to record such deeds in the appropriate real
estate records for the respective counties in which the Substituted Property and Replacement
Property are located and (2) all required transfer taxes ct<charges and recording fees or other
applicable fees and charges.

(k)  Borrower shall have executed, acknowledged ard delivered to Lender (i) a
mortgage, an assignment of leases and rents and two (2) UCC finaiicing statements with respect
to the Replacement Property, together with a letter from Borrower countersigned by a title
insurance company acknowledging receipt of such mortgage, assignment Of lvases and rents and
UCC-1 financing statements and agreeing to record or file, as applicable, such rortgage,
assignment of leases and rents and one of the UCC-1 financing statements in the roal estate
records for the county in which the Replacement Property is located and to file onie & the UCC-1
financing statements in the office of the Secretary of State of the State in which the Borrower is
located, so as to effectively create upon such recording and filing valid and enforceable liens
upon the Replacement Property, of first priority, in favor of Lender (or such other trustee as may
be desired under local law), subject only to the Permitted Encumbrances and such other liens as
are permitted pursuant to the Loan Documents, (i1) an environmental indemnity with respect to
the Replacement Property, (iii) written confirmation from Indemnitor regarding such
substitution, (iv) such modifications to the Loan Documents as reasonably necessary 1o properly
reflect the substitution, and (vi) such other documents and agreements as a prudent Institutional
Lender would require when effectuating a substitution in connection with a mortgage loan
similar to the Loan which such Institutional Lender has originated for its own portfolio. The
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mortgage, assignment of leases and rents, UCC-1 financing statements and environmental
indemnity shall be the same in form and substance as the counterparts of such documents
executed and delivered with respect to the Substituted Property subject to modifications
reflecting the Replacement Property as the property that is the subject of such documents and
such modifications reflecting the laws of the State in which the Replacement Property is located
as shall be recommended by the counse! admitted to practice in such state and delivering the
opinion as to the enforceability of such documents required pursuant to clause (q) below. The
mortgage encumbering the Replacement Property shall be cross-defaulted and cross-
collateralized with the Cross-collateralized Mortgages encumbering the Cross-collateralized
Properticz. The mortgage encumbering the Replacement Property shall secure all amounts
evidenced oy the Note. The amount of the Loan allocated to the Replacement Property (such
amount being héicinafter referred to as the “Substitute Allocated Loan Amount”) shall equal the
Allocated Loan Ampunt of the Substituted Property.

() Lendér shall have received (i) a “tie-in” or similar endorsement to each title
insurance policy insuring ‘ne lien of the existing Cross-collateralized Mortgages as of the date of
the substitution available with resnect to the title insurance policy insuring the lien of the
mortgage with respect to the Réplacement Property, (i) a title insurance policy (or a marked,
signed and redated commitment t¢ issue such title insurance policy) insuring the lien of the
mortgage encumbering the Replacenent Property, issued by the title company that issued the
title insurance policies insuring the liens of the Cross-collateralized Mortgages encumbering the
applicable Cross-collateralized Properties and dated as of the date of the substitution, with
reinsurance and direct access agreements that replace such agreements issued in connection with
the title insurance policy insuring the lien of the Cless-collateralized Mortgage encumbering the
Substituted Property, to the extent such agreements are available in the State in which the
Replacement Property is located, and (iii) endorsements to the title policies delivered to Lender
in connection with the Cross-collateralized Mortgages to riflect-the substitution, if necessary.
The title insurance policy issued with respect to the Replacenieiiy Property shall (i) provide
coverage in the amount of the substitute release amount if the “tiz-n” or similar endorsement
described above is available or, if such endorsement is not available, ip-an amount equal to one
hundred twenty-five percent (125%) of the value of Replacement Property {ii) insure Lender
that the mortgage creates a valid first lien on the Replacement Property encurahered thereby, free
and clear of all exceptions from coverage other than Permitted Encumbrances G standard
exceptions and exclusions from coverage (as modified by the terms of any endorsements), (1ii)
contain such endorsements and affirmative coverages as are contained in each title insurance
policy insuring the lien of the existing Cross-collateralized Mortgages and (iv) name Lender as
the insured. Lender also shall have received copies of paid receipts showing that all premiums in
respect of such endorsements and title insurance policies have been paid.

(m)  Lender shall have received (i) an endorsement to the title insurance policy
insuring the lien of the mortgage encumbering the Replacement Property insuring that the
Replacement Property constitutes a separate tax lot or, if such an endorsement is not available in
the state in which the Replacement Property is located, a letter from the title insurance company
issuing such title insurance policy stating that the substitute policy constitutes a separate tax lot
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or (ii) a letter from the appropriate taxing authority stating that the Replacement Property
constitutes a separate tax lot.

(n)  Lender shall have received a current title survey for the Replacement Property,
certified to the title company and Lender and their successors and assigns, in the same form and
having the same content as the certification of the survey of the Substituted Property prepared by
a professional land surveyor licensed in the State in which the Replacement Property is located
in accordance with the 1999 minimum standard detail requirements for ALTA/ACSM land title
surveys, including items 2, 3, 4,6, 7,8, 9, 10, 11 and 13 from Table A. Such survey shall reflect
the samsleizal description contained in the title insurance policy relating to the Replacement
Property and shall include, among other things, a metes and bounds description of the real
property corarsizing part of such Replacement Property. The surveyor’s seal shall be affixed to
each survey and-¢ach survey shall certify that the surveyed property is not located in a “one-
hundred-year flood harard area.”

(0)  Lender shallhave received valid certificates of insurance indicating that the
requirements for the policies o insurance required for the Substituted Property hereunder have
been satisfied with respect to the Replacement Property and evidence of the payment of all
premiums payable for the existing(policy period.

(p)  Borrower shall deliver of cause to be delivered to Lender (1) updates certified by
Borrower of all organizational documentation rzlated to Borrower and/or the formation,
structure, existence, good standing and/or qualitization to do business delivered to Lender in
connection with the closing date; (ii) good standing certificates, certificates of qualification to do
business in the State in which the Replacement Propeity is located (if required in such State) and
(ii1) if applicable, resolutions of the General Partner authorizing the substitution and any actions
taken in connection with such substitution.

{qQ)  Lender shall have received the following opinioas of Borrower’s counsel, all of
which shall be in form and substance which would be acceptable to 1 prudent Institutional
Lender originating a mortgage loan for its own portfolio which is similer to the Loan: (1) an
opinion of counsel admitted to practice under the laws of the State in whicn tiie Replacement
Property and, as applicable, the Cross-collateralized Properties, are located staung that the Loan
Documents delivered with respect to the Replacement Property and, as applicabie; the Cross-
collateralized Properties, pursuant to clause (k) above are valid and enforceable i sceordance
with their terms, subject to the laws applicable to creditors’ rights and equitable principles, and
that Borrower is qualified to do business and in good standing under the laws of the jurisdiction
where the Replacement Property and, as applicable, the Cross-collateralized Properties, are
located or that Borrower is not required by applicable law to qualify to do business in such
jurisdiction; (ii) an opinion of counsel stating that the loan documents delivered pursuant to
clause (k) above were duly authorized, executed and delivered by Borrower and that, to the best
of Borrower's counsel’s knowledge, the execution and delivery of such loan documents and the
performance by Borrower of its obligations thereunder will not cause a breach of, or a default
under, any agreement, document or instrument to which Borrower is a party or to which it or its
properties are bound; (iii) an opinion of counsel stating that subjecting the Replacement Property
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to the lien of the related mortgage and the execution and delivery of the related loan documents
does not and will not affect or impair the ability of Lender to enforce its remedies under all of the
Loan Documents or to realize the benefits of the cross-collateralization provided for thereunder;
(iv) an update of the Insolvency Opinion indicating that the substitution does not affect the
opinions set forth therein; (v) an opinion of counsel stating that the substitution and the related
transactions do not constitute a fraudulent conveyance under applicable bankruptcy and
insolvency laws; (vi) an opinion of counsel stating that the substitution does not constitute a
“significant modification” of the Loan or “deemed exchange” of the Note under Section 1001 of
the Code or otherwise cause any REMIC to fail to maintain its status as a REMIC as a result of
such substiiution and (vii) such other opinions as a prudent Institutional Lender holding a
mortgage 1oan in a REMIC which is similar to the Loan would require.

(r) Lender shall have received copies of a “triple net” lease for the Replacement
Property, the tenant-dider which shall be Prime Tenant, certified by Borrower as being true and
carrect which shall be ‘n-form and substance substantially similar to the Lease relating to the
Substituted Property. Lerder shall have received a current rent roll of the Replacement Property
certified by Borrower as beiug true and correct.

(s)  Borrower shall havé delivered to Lender estoppel certificates from any lessee and
other tenants of the Replacement Prcperty. All such estoppel certificates shall indicate, among
other things, that (i) the subject lease is # valid and binding obligation of the tenant thereunder,
(ii) there are no defaults under such lease ¢ the part of the landlord or tenant thereunder, (iii) the
tenant thereunder has no defense or offset to t'ie payment of rent under such leases, (iv) no rent
under such lease has been paid more than one (1) rienth in advance, (v) the tenant thereunder has
no option or right of first refusal under such lease topiichase all or any portion of the
Replacement Property and (vi) all tenant improvement otk required under such lease has been
completed and the tenant under such lease is in actual occupancy of its leased premises.

(1) Lender shall have received subordination, nondistribznce and attornment
agreements on Lender’s then current form with respect to any leascs which are not subordinate
by their terms to the mortgage with respect to the Replacement Property.

(u)  Lender shall have received and approved any applicable mauagement agreement
and manager relating to the Replacement Property.

(v)  Lender shall have received copies of all contracts and agrecments reiating to the
leasing and operation of the Replacement Property together with a certification of Borrower
attached to each such contract or agreement certifying that the attached copy is a true and correct
copy of such contract or agreement and all amendments thereto.

(w)  Lender shall have received such other and further approvals, opinions, documents
and information in connection with the substitution as a prudent Institutional Lender originating
a mortgage loan for its own portfolio similar to the Loan would require.

(x})  Ifthe Loan is part of a Securitization, the Rating Agencies shall have conﬁmed
in writing that any rating issued by the Rating Agencies in connection with the Securitization

NYLIB1/1633632
92



0325531116 Page: 94 of 123

UNOFFICIAL COPY

will not, as a result of the proposed substitution, be downgraded from the current ratings thereof,
qualified or withdrawn.

(y)  Ifthe Loan is not part of a Securitization, the Replacement Property shall be
acceptable to Lender in all respects in its sole discretion.

(z)  Borrower shall have paid or reimbursed Lender for all third party out-of-pocket
costs and expenses incurred by Lender (including, without limitation, reasonable attorneys fees
and disbursements) in connection with the substitution and Borrower shall have paid all Ratings
Agency fies, recording charges, filing fees, taxes and other expenses (including, without
limitation, riortgage and intangibles taxes and documentary stamp taxes) payable in connection
with the subStifution.

(aa)  Borower shall submit to Lender, not less than thirty (30) days prior to the date of
such substitution, a reiedse of lien for the Substituted Property for execution by Lender which is
in a form appropriate for the jurisdiction in which the Substituted Property 1s located.

(bb)  On or prior to the'@ate of substitution, Borrower shall deliver an Officer’s
Certificate dated as of the date ofsubstitution certifying that the requirements set forth in this
Section 15.02 have been satisfied.

(cc)  Cross-collateralized Propertizs constituting seventy-five percent (75%) or more of
the Original Cross-collateralized Properties tased upon the Cross-collateralized Properties Initial
Allocated Loan Amounts shall, immediately subscgnent to the substitution of the Substituted
Property, remain Cross-collateralized Properties. As vsed herein, “Original Cross-collateralized
Properties” shall mean the Cross-collateralized Propertics as of the Closing Date (i.e., exclusive
of any Replacement Property.

Upon the satisfaction of the foregoing conditions prececent, Lender will release its lien
from the Substituted Property and the Replacement Property shali b- deemed to be the Property
for purposes of the Cross-collateralized Mortgages and the Allocated Loan Amount with respect
1o the Substituted Property shall be deemed to be the Allocated Loan with rcspect to the
Replacement Property for all purposes hereunder.

Section 15.03. Release of Property. If Lender determines pursuant to Article VI hereof to
apply any Condemnation Proceeds towards the Debt, Borrower may defease a portiol of the
Loan equal to the Release Price and Lender shall, promptly upon satisfaction of all the following
terms and conditions execute, acknowledge and deliver to Borrower a release of this Security
Instrument (a “Release™) in recordable form with respect to the Property:

(@)  Lender shall have received the Release Price on the date proposed for such
defeasance.

(b)  Borrower shall, at its sole expense, prepare any and all documents and
instruments necessary to effect the Release, all of which shall be subject to the reason.able '
approval of Lender, and Borrower shall pay all costs reasonably incurred by Lender (including,
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but not limited to, reasonable attorneys’ fees and disbursements, title search costs or
endorsement premiums) in connection with the review, execution and delivery of the Release.

{(¢)  No Event of Default has occurred and is continuing.
(d)  The General Partner shall have resigned as a general partner of the owner of the

Property.

ARTICLE XVI. ENVIRONMENTAL COMPLIANCE

Section 16.01. Covenants, Representations and Warranties. (a) Borrower has not, at any
time, and, to Bormower’s best knowledge after due inquiry and investigation, except as set forth
in the Environments] Report, no other Person has at any time, handled, buried, stored, retained,
refined, transported, piccessed, manufactured, generated, produced, spilled, allowed to seep,
leak, escape or leach, 21 pumped, poured, emitted, emptied, discharged, injected, dumped,
transferred or otherwise dispored of or dealt with Hazardous Materials on, to or from the
Premises or any other real propeiiy owned and/or occupied by Borrower, and Borrower does not
intend to and shall not use the Froperty or any part thereof or any such other real property for the
purpose of handling, burying, storing vetaining, refining, transporting, processing,
manufacturing, generating, producing, spilling, seeping, leaking, escaping, leaching, pumping,
pouring, emitting, emptying, discharging, irjecting, dumping, transferring or otherwise disposing
of or dealing with Hazardous Materials, except-for use and storage for use of heating oil,
cleaning fluids, pesticides and other substances Customarily used in the operation of properties
that are being used for the same purposes as the Preperty is presently being used, provided such
use and/or storage for use is in compliance with the requirements hereof and the other Loan
Documents and does not give rise to liability under applicabic Legal Requirements or
Environmental Statutes or be the basis for a lien against the Property or any part thereof. In
addition, without limitation to the foregoing provisions, Borrovier represents and watrants that,
to the best of its knowledge, after due inquiry and investigation, €x2=pt as previously disclosed in
writing to Lender, there is no asbestos in, on, over, or under all or any p:ortion of the fire-
proofing or any other portion of the Property.

(b)  Borrower, after due inquiry and investigation, knows of no seepage, leak, escape,
leach, discharge, injection, release, emission, spill, pumping, pouring, emptying or dumping of
Hazardous Materials into waters on, under or adjacent to the Property or any part theteof or any
other real property owned and/or occupied by Borrower, or onto lands from which such
Hazardous Materials might seep, flow or drain into such waters, in each case from the Property
or any portion thereof or any other real property owned or occupied by Borrower, except as
disclosed in the Environmental Report.

(c) Borrower shall not permit any Hazardous Materials to be handled, buried, stored,
retained, refined, transported, processed, manufactured, generated, produced, spilled, allowed to
seep, leak, escape or leach, or to be pumped, poured, emitted, emptied, discharged, injected,
dumped, transferred or otherwise disposed of or dealt with on, under, to or from the Property or
any portion thereof at any time, except for use and storage for use of heating oil, ordinary
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cleaning fluids, pesticides and other substances customarily used in the operation of properties
that are being used for the same purposes as the Property is presently being used, provided such
use and/or storage for use is in compliance with the requirements hereof and the other Loan
Documents and does not give rise to liability under applicable Legal Requirements or be the
basis for a lien against the Property or any part thereof.

(d)  Borrower represents and warrants that no actions, suits, or proceedings have been
commenced, or are pending, or to the best knowledge of Borrower, are threatened with respect to
any Legal Requirement governing the use, manufacture, storage, treatment, transportation, or
processizg of Hazardous Materials with respect to the Property or any part thereof. Borrower
has received o notice of, and, except as disclosed in the Environmental Report, after due
inquiry, has ne knowledge of any fact, condition, occurrence or circumstance which with notice
or passage of linte-or both would give rise to a claim under or pursuant to any Environmental
Statute pertaining o rizzardous Materials on, in, under or originating from the Property or any
part thereof or any other real property owned or occupied by Borrower or arising out of the
conduct of Borrower, inchiding. without limitation, pursuant to any Environmental Statute.

(¢)  Borrower has nci weived any Person’s liability with regard to the Hazardous
Materials in, on, under or around tie Property, nor has Borrower retained or assumed,
contractually or by operation of law, any sther Person’s liability relative to Hazardous Materials
or any claim, action or proceeding relating thereto.

() In the event that there shall be filed a lien against the Property or any part thereof
pursuant to any Environmental Statute pertaining to-Hazardous Materials, Borrower shall, within
sixty (60) days or, in the event that the applicable Go exnmental Authority has commenced steps
to cause the Premises or any part thereof to be sold pursnant to the lien, within fifteen (15) days,
from the date that Borrower receives notice of such lien, eitneri(i) pay the claim and remove the
lien from the Property, or (ii) furnish (A) a bond satisfactory t» Lender in the amount of the
claim out of which the lien arises, (B) a cash deposit in the amount‘of the claim out of which the
lien arises, or (C) other security reasonably satisfactory to Lender in an’amount sufficient to
discharge the claim out of which the lien arises.

(g)  Borrower represents and warrants that (i) except as disclosed i the
Environmental Report, Borrower has no knowledge of any violation of any Envirenmental
Statute or any Environmental Problem in connection with the Property, nor has Bosrower been
requested or required by any Governmental Authority to perform any remedial activity or other
responsive action in connection with any Environmental Problem and (i1) neither the Property
nor any other property owned by Borrower is included or, to Borrower’s best knowledge, after
due inquiry and investigation, proposed for inclusion on the National Priorities List issued
pursuant to CERCLA by the United States Environmental Protection Agency (the “EPA”) or on
the inventory of other potential “Problem” sites issued by the EPA and has not otherwise been
identified by the EPA as a potential CERCLA site or included or, to Borrower’s knowledge, after
due inquiry and investigation, proposed for inclusion on any list or inventory issued pursuant to
any other Environmental Statute, if any, or issued by any other Governmental Authority.
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Borrower covenants that Borrower will comply with all Environmental Statutes affecting or
imposed upon Borrower or the Property.

(h)  Borrower covenants that it shall promptly notify Lender of the presence and/or
release of any Hazardous Materials upon obtaining knowledge thereof, and of any request for
information or any inspection of the Property or any part thereof by any Governmental Authority
with respect to any Hazardous Materials and provide Lender with copies of such request and any
response to any such request or inspection. Borrower covenants that it shall, as necessary to
comply with applicable Legal Requirements, conduct and complete all investigations, studies,
sampling and testing (and shall promptly provide Lender with copics of any such studies and the
results of any such test) and all remedial, removal and other actions necessary to clean up and
remove all Fazardous Materials in, on, under, from or affecting the Property or any part thereof
in accordance/wiip-all such Legal Requirements applicable to the Property or any part thereof.

(i) Following the occurrence of an Event of Default hereunder, and without regard to
whether Lender shall fiave taken possession of the Property or a receiver has been requested or
appointed or any other rigito: remedy of Lender has or may be exercised hereunder or under
any other Loan Document, Lender ;hall have the right (but no obligation) to conduct such
investigations, studies, sampling and/or testing of the Property or any part thereof as Lender
may, in its discretion, determine to concuet, relative to Hazardous Materials. All costs and
expenses incurred in connection therewiiil including, without limitation, consultants’ fees and
disbursements and laboratory fees, shall constitute a part of the Debt and shall, upon demand by
Lender, be immediately due and payable and §liail bear interest at the Default Rate from the date
so demanded by Lender until reimbursed. Borrower shall, at its sole cost and expense, fully and
expeditiously cooperate in all such investigation, studiez, samplings and/or testings including,
without limitation, providing all relevant information ard-making knowledgeable people
available for interviews.

() Borrower represents and warrants that all paint and painted surfaces existing
within the interior or on the exterior of the Property are not flaking; seeling, cracking, blistering,
or chipping, and do not contain lead or are maintained in a condition that prevents exposure of
young children to lead-based paint, as of the date hereof, and that the currcnt inspections,
operation, and maintenance program at the Property with respect to lead-based paint is consistent
with FNMA guidelines and sufficient to ensure that all painted surfaces withiri tlie-Property shall
be maintained in a condition that prevents exposure of tenants to lead-based paini- To
Borrower’s knowledge, there have been no claims for adverse health effects from exposure on
the Property to lead-based paint or requests for the investigation, assessment or removal of lead-
based paint at the Property.

(k)  Borrower represents and warrants that except in accordance with all applicable
Environmental Statutes and as disclosed in the Environmental Report, (i) no underground
treatment or storage tanks or pumps or water, gas, or oil wells are or have been located about the
Property, (i) no PCBs or transformers, capacitors, ballasts or other equipment that contain
dielectric fluid containing PCBs are located about the Property, (iif) no insulating material
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containing urea formaldehyde is located about the Property and (iv) no asbestos-containing
material is located about the Property.

Section 16.02. Environmental Indemnification. Borrower shall defend, indemnify and
hold harmless the Indemnified Parties for, from and against any claims, demands, penalties,
fines, liabilities, settlements, damages, costs and expenses of whatever kind or nature, known or
unknown, contingent or otherwise, whether incurred or imposed within or outside the judicial
process, including, without limitation, reasonable attorneys’ and consultants’ fees and
disbursements and investigations and laboratory fees arising out of, or in any way related to any
Environniental Problem, including without limitation:

(a) ( ibe presence, disposal, escape, seepage, leakage, spillage, discharge, emission,
release or threat o f release of any Hazardous Materials in, on, under, from or affecting the
Property or any part taereof whether or not disclosed by the Environmental Report;

(b)  any personalinjury (including wrongful death, disease or other health condition
related to or caused by, inwhaie or in part, any Hazardous Materials) or property damage (real
ot personal) arising out of or related to any Hazardous Materials in, on, under, from or affecting
the Property or any part thereof whether or not disclosed by the Environmental Report;

(c)  any action, suit or procesting brought or threatened, settlement reached, or order
of any Governmental Authority relating to such Hazardous Material whether or not disclosed by
the Environmental Report; and/or

(d)  any violation of the provisions, covernants, representations or warranties of
Section 16.01 hereof or of any Legal Requirement whici is based on or in any way related to any
Hazardous Materials in, on, under, from or affecting tite Property or any part thereof including,
without limitation, the cost of any work performed and materials furnished in order to comply
therewith whether or not disclosed by the Environmental Repo‘i.

Notwithstanding the foregoing provisions of this Section 16.02 {a the contrary, Borrower
shall have no obligation to indemnify Lender for liabilities, claims, datuages; penaltics, causes of
action, costs and expenses relative to the foregoing which result directly from Tender’s willful
misconduct or gross negligence. Any amounts payable to Lender by reason ofbe application of
this Section 16.02 shall be secured by this Security Instrument and shall, upon démand by
Lender, become immediately due and payable and shall bear interest at the Default KRate from the
date so demanded by Lender until paid.

This indemmnification shall survive the termination of this Security Instrument whether by
repayment of the Debt, foreclosure or deed in lieu thercof, assignment, or otherwise. The
indemnity provided for in this Section 16.02 shall not be included in any exculpation of
Borrower or its principals from personal liability provided for in this Security Instrument or in
any of the other Loan Documents. Nothing in this Section 16.02 shall be deemed to deprive
Lender of any rights or remedies otherwise available to Lender, including, without Iimitation,
those rights and remedies provided elsewhere in this Security Instrument or the other Loan
Documents.
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ARTICLE XVII. ASSIGNMENTS

Section 17.01. Participations and Assignments. Lender shall have the right to assign this
Security Instrument and/or any of the Loan Documents, and to transfer, assign or sell
participations and subparticipations (including blind or undisclosed participations and
subparticipations) in the Loan Documents and the obligations hereunder to any Person; provided,
however, that no such participation shall increase, decrease or otherwise affect either Borrower’s
or Lender’s obligations under this Security Instrument or the other Loan Documents.

ARTICLE XVIII. MISCELLANEOUS

Sectian 18.01. Right of Entry. Lender and its agents shall have the right to enter and
inspect the Pregerivor any part thereof at all reasonable times, and, except in the event of an
emergency, upon reasenable notice and to inspect Borrower’s books and records and to make
abstracts and reproductions thereof.

Section 18.02. Cumulative Rights. The rights of Lender under this Security Instrument
shall be separate, distinct and cusnuiative and none shall be given effect to the exclusion of the
others. No act of Lender shall bé-epistrued as an election to proceed under any one provision
herein to the exclusion of any other provision. Lender shall not be limited exclusively to the
rights and remedies herein stated but shai’ be entitled, subject to the terms of this Security
Instrument, to every right and remedy now ¢r hereafter afforded by law.

Section 18.03. Liability. If Borrower corigists of more than one Person, the obligations
and liabilities of each such Person hereunder shall ©¢ joint and several.

Section 18.04. Exhibits Incorporated. The informatina-set forth on the cover hereof, and
the Exhibits annexed hereto, are hereby incorporated herein as a-part of this Security Instrument
with the same effect as if set forth in the body hercof.

Section 18.05. Severable Provisions. If any term, covenant or cendition of the Loan
Documents including, without limitation, the Note or this Security Instrument, is held to be
invalid, illegal or unenforceable in any respect, such Loan Document shall he construed without
such provision.

Section 18.06. Duplicate Originals. This Security Instrument may be execui¢d in any
number of duplicate originals and all such duplicate originals together shall be deemed to
constitute but one and the same instrument.

Section 18.07. No Oral Change. The terms of this Security Instrument, together with the
terms of the Note and the other Loan Documents constitute the entire understanding and
agreement of the parties hereto and supersede all prior agreements, understandings and
negotiations between Borrower and Lender with respect to the Loan. This Security Instrument,
and any provisions hereof, may not be modified, amended, waived, extended, changed,
discharged or terminated orally or by any act on the part of Borrower or Lender, but only by an
agreement in writing signed by the party against whom enforcement of any modification,
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amendment, waiver, extension, change, discharge or termination is sought.

Section 18.08. Waiver of Counterclaim, Etc. BORROWER HEREBY WAIVES THE
RIGHT TO ASSERT A COUNTERCLAIM, OTHER THAN A COMPULSORY
COUNTERCLAIM, IN ANY ACTION OR PROCEEDING BROUGHT AGAINST IT BY
LENDER OR ITS AGENTS, AND WAIVES TRIAL BY JURY IN ANY ACTION OR
PROCEEDING BROUGHT BY EITHER PARTY HERETO AGAINST THE OTHER OR IN
ANY COUNTERCLAIM BORROWER MAY BE PERMITTED TO ASSERT HEREUNDER
OR WHICH MAY BE ASSERTED BY LENDER OR ITS AGENTS, AGAINST BORROWER,
OR IN ANV MATTERS WHATSOEVER ARISING OUT OF OR IN ANY WAY
CONNECTED WITH THIS SECURITY INSTRUMENT OR THE DEBT.

Section 15 .09, Headings; Construction of Documents: etc. The table of contents,
headings and capiiops-of various paragraphs of this Security Instrument are for convenience of
reference only and ar® rot to be construed as defining or limiting, in any way, the scope or intent
of the provisions hercof. Rorrower acknowledges that it was represented by competent counsel
in connection with the negoiiation and drafting of this Security Instrument and the other Loan
Documents and that neither this'Security Instrument nor the other Loan Documents shall be
subject to the principle of construing the meaning against the Person who drafted same.

Section 18.10. Sole Discretion ¢i Lender. Whenever Lender exercises any right given to
it to approve or disapprove, or any arrangerient or term is to be satisfactory to Lender, the
decision of Lender to approve or disapprove or't¢ decide that arrangements or terms are
satisfactory or not satisfactory shall be in the sole discretion of Lender and shall be final and
conclusive, except as may be otherwise specifically provided herein.

Section 18.11. Waiver of Notice. Borrower shall not be entitled to any notices of any
nature whatsoever from Lender except with respect to matters £or which this Security Instrument
specifically and expressly provides for the giving of notice by Leiler to Borrower and except
with respect to matters for which Borrower is not, pursuant to applicable Legal Requirements,
permitted to waive the giving of notice.

Section 18.12. Covenants Run with the Land. All of the grants, coveuzins, terms,
provisions and conditions herein shall run with the Premises, shall be binding upon Borrower
and shall inure to the benefit of Lender, subsequent holders of this Security Instrum~at and their
successors and assigns. Without limitation to any provision hereof, the term “Borrower” shall
include and refer to the borrower named herein, any subsequent owner of the Property, and its
respective heirs, executors, legal representatives, successors and assigns. The representations,
warranties and agreements contained in this Security Instrument and the other Loan Documents
are intended solely for the benefit of the parties hereto, shall confer no rights hereunder, whether
legal or equitable, in any other Person and no other Person shall be entitled to rely thereon.

Section 18.13. Applicable Law. THIS SECURITY INSTRUMENT WAS
NEGOTIATED IN NEW YORK, AND MADE BY BORROWER AND ACCEPTED BY
LENDER IN THE STATE OF NEW YORK, AND THE PROCEEDS OF THE NOTE WERE
DISBURSED FROM NEW YORK, WHICH STATE THE PARTIES AGREE HAS A
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