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MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY AGREEMENT

THIS MORTGAGE (herein “Instrument™) is made this 12th day of September, 2003,
between the Mortgagor/Grantor, 191 WAUKEGAN ROAD, LLC, whose address is 6255 North
Leona Ave., Chicago [llinois 60646 (herein “Borrower™), and the Mortgagee, CITIGROUP
GLOBAL MARKETS REALTY CORP., a New York corporation, whose address is 388

Greenwich Street, i Floor, New T otk, NY 10013, together with its successors, assigns and
transferees, (herein “Lender”).

WHEREAS, Borrower is indebted & Lender in the principal sum of Four Million Eight
Hundred Eighty Thousand and No/100 Dollars $4:880,000.00), which indebtedness is evidenced
by Borrower’s note dated of even date herewith {hcrein “Note™), providing for monthly
installments of principal and interest, with the balance of the indebtedness, if not sooner paid,
due and payable on October 1, 2013 (the “Maturity Daie’}:

TO SECURE TO LENDER (a) the repayment of the indebfedness evidenced by the Note
with interest thereon, and all renewals, extensions and modificaiicas thereof (herein the “Loan™);
(b) the repayment of any future advances with interest thereon, made by Lender to Borrower
pursuant to paragraph 38 hereof (herein “Future Advances”); (¢) the performance of the
covenants and agreements of Borrower contained in an Environmental Indemnity Agreement
(herein so-called) between Lender, Borrower and Principal (as defined in the Environmental
Indemnity Agreement) dated of even date herewith; (d) the payment of all other surs, with
interest thereon, advanced in accordance herewith to protect the security of this Insdrurnent; and
(e) the performance of the covenants and agreements of Borrower herein contained, or/contained
in the Note, the Environmental Indemnity Agreement, the Assignment of Leases and Rents
(herein so called), dated of even date herewith, and executed by Borrower to the Lender, and all
other instruments and documents evidencing, securing or governing the terms of the
indebtedness evidenced by the Note (collectively, the “T.oan Documents”), Borrower does
hereby mortgage, grant, convey and assign to Lender, its successors, assigns and transferees,
with power of sale and right of entry and possession, the following described property located in
Cook County, State of Illinois, and more particularly described on Exhibit “A” attached hereto
and incorporated herein by reference for all purposes,

TOGETHER with all buildings, improvements, and tenements now or hereafter erected
on the aforesaid property, and all heretofore or hereafter vacated alleys and streets abutting the
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aforesaid property, and all easements, rights, appurtenances, rents (subject however to the
assignment of rents to Lender herein), royalties, mineral, oil and gas rights and profits, water,
water rights, and water stock appurtenant to the aforesaid property, and all fixtures, machinery,
equipment, engines, boilers, incinerators, building materials, appliances and goods of every
nature whatsoever now or hereafter located in, or on, or used, or intended to be used in
connection with the aforesaid property, including, but not limited to, those for the purposes of
supplying or distributing heating, cooling, electricity, gas, water, air and light; and all elevators,
and related machinery and equipment, fire prevention and extinguishing apparatus, security and
access control apparatus, plumbing, bath tubs, water heaters, water closets, sinks, ranges, stoves,
refrigerators, dishwashers, disposals, washers, dryers, awnings, storm windows, storm doors,
screens, blinds, shades, curtains and curtain rods, mirrors, cabinets, panelling, rugs, attached
floor coverings. {urniture, pictures, antennas, trees and plants, tax refunds, trade names, licenses,
permits, Borrowér’s rights to insurance proceeds, unearned insurance premiums and choses in
action; all of whiciy, tozluding replacements and additions thereto, shall be deemed to be and
remain a part of the real pieperty covered by this Instrument; and all of the foregoing, together
with said property (or the'leasehold estate in the event this Instrument is on a leasehold ) are
herein referred to as the “Properiy™.

TOGETHER with all right, iitle'and interest in, to and under any and all leases now or
hereinafter in existence (as amended o1 sipplemented from time to time) and covering space in
or applicable to the Property (hereinafter referced to collectively as the “Leases” and singularly
as a “Lease”), together with all rents, earnings, income, profits, benefits and advantages arising
from the Property and from said Leases and all Hther sums due or to become due under and
pursuant thereto, and together with any and all guarantees, letter of credit rights, and other
supporting obligations of or under any of said Leases, 204 together with all rights, powers,
privileges, options and other benefits of Borrower as lessor under the Leases, including, without
limitation, the immediate and continuing right to receive andcollect all rents, income, revenues,
issues, profits, condemnation awards, insurance proceeds, moncys and security payable or
recelvable under the Leases or pursuant to any of the provisions theisof, whether as rent or
otherwise, the right to accept or reject any offer made by any tenant pursuant to its Lease to
purchase the Property and any other property subject to the Lease as thetein-provided and to
perform all other necessary or appropriate acts with respect to such Leases as agent and attorney-
in-fact for Borrower, and the right to make all waivers and agreements, to give and receive all
notices, consents and releases, to take such action upon the happening of a defauit under any
Lease, including the commencement, conduct and consummation of proceedings at 1aw ar in
equity as shall be permitted under any provision of any Lease or by any law, and to do any and
all other things whatsoever which the Borrower is or may become entitled to do under any such
Lease together with all accounts, general intangibles, payment intangibles, contract rights,
franchises, interests, estates or other claims, both at law and in equity, relating to the Property, to
the extent not included in rent, earnings and income under any of the Leases;

TOGETHER with all right, title and interest in, to and under any and all investment
property and other financial assets and any and all reserve, deposit or escrow accounts (the
“Accounts”) made pursuant to this Instrument or any other Loan Document, together with all
income, profits, benefits and advantages arising therefrom, and together with all rights, powers,
privileges, options and other benefits of Borrower under the Accounts or such investment
property or other financial assets, and together with the right to do any and all other things
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whatsoever which the Borrower is or may become entitled to do under the Accounts or with
respect to such investment property or other financial assets;

TOGETHER with all agreements, contracts, certificates, guaranties, supporting
obligations, warranties, instruments, franchises, permits, licenses, plans, specifications and other
records and documents, now or hereafter entered into, and all rights therein and thereto,
pertaining to the use, occupancy, construction, management or operation of the Property and any
part thereof and any improvements or respecting any business or activity conducted on the
Property and any part thercof and all right, title and interest of Borrower therein, including the
right to receive and collect any sums payable to Borrower thereunder and all deposits or other
security or advance payments made by Borrower with respect to any of the services related to the
Property or the operation thereof;

TOGETHEX with all tradenames, trademarks, servicemarks, logos, copyrights, goodwill,
books and records anc all.other general intangibles relating to or used in connection with the
operation of the Property;ard

TOGETHER with any and il proceeds resulting or arising from the foregoing
(collectively, the “Collateral”), and Borrower hereby grants a first priority lien and security
interest in favor of Lender in all of tie Cellateral which constitutes personal property.

Borrower covenants that Borrower is ‘awfully seised of the estate hereby conveyed and
has the right to mortgage, grant, convey and assign the Property (and, if this Instrument is on a
leaschold, that the ground lease is in full force aid sffect without modification except as noted
above and without default on the part of either lessor or lessee thereunder), that the Property is
unencumbered, and that Borrower will warrant and detend generally the title to the Property
against all claims and demands, subject to any easements anl rastrictions listed in a schedule of
exceptions to coverage in any title insurance policy insuring Lerder’s interest in the Property,
provided that Borrower hereby represents and warrants to and for-the benefit of Lender that such
listed casements and restrictions do not materially and adversely afi=¢the use of the Property
for the use currently being made thereof, or the operation or value of thé Property or the ability
of the Borrower to pay in full the Loan or of the Property to generate revenuss sufficient to pay
all Property expenses together with the monthly installments of principal and iater=st under the
Note and all other sums due under this Instrument and the other Loan Documents

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1, PAYMENT OF PRINCIPAL AND INTEREST. Borrower shall promptly pay when
due the principal of and interest on the indebtedness evidenced by the Note, any prepayment and
late charges provided in the Note and all other sums secured by this Instrument.

2, FUNDS FOR TAXES, INSURANCE AND OTHER CHARGES. Subject to
applicable law or to a written waiver by Lender, Borrower shall pay to Lender on the day
monthly installments of principal or interest are payable under the Note (or on another day
designated in writing by Lender), until the Note is paid in full, a sum (herein “Funds”) equal to
one-twelfth of (a) the yearly taxes and assessments which may be levied on the Property, (b) the
yearly ground rents, if any, (¢) the yearly premium installments for fire and other hazard
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insurance, rent loss insurance and such other insurance covering the Property as Lender may
require pursuant to paragraph 5 hereof, (d) the yearly premium installments for mortgage
insurance, if any, and (e) if this Instrument is on a leasehold, the yearly fixed rents, if any, under
the ground lease, all as reasonably estimated initially and from time to time by Lender on the
basis of assessments and bills and reasonable estimates thereof. Any waiver by Lender of a
requirement that Borrower pay such Funds may be revoked by Lender, in Lender’s sole
discretion, at any time upon notice in writing to Borrower. Lender may require Borrower to pay
to Lender, in advance, such other Funds for other taxes, charges, premiums, assessments and
impositions, including but not limited to a tax service fee, in connection with Borrower or the
Property which Lender shall reasonably deem necessary to protect Lender’s interests (herein
“Other Imposiiions™). Unless otherwise provided by applicable law, Lender may require Funds
for Other Impositions to be paid by Borrower in a lump sum or in periodic installments, at
Lender’s option.

The Funds shall bz held in an institution(s) the deposits or accounts of which are insured
or guaranteed by a Federal or state agency (including Lender if Lender is such an institution).
Lender shall apply the Furids topay said rents, taxes, assessments, insurance premiums and
Other Impositions so long as Beirower is not in breach of any covenant or agreement of
Borrower in this Instrument. Lende! shall make no charge for so holding and applying the
Funds, analyzing said account or for veifying and compiling said assessments and bills, unless
Lender pays Borrower interest, earnings cr rrefits on the Funds and applicable law permits
Lender to make such a charge. Borrower anc Lender may agree in writing at the time of
execution of this Instrument that interest on the (Funds shall be paid to Borrower, and unless such
agreement is made or applicable law requires interést, earnings or profits to be paid, Lender shall
not be required to pay Borrower any interest, earning¢ o7 profits on the Funds. Lender shall give
to Borrower, without charge, an annual accounting of theiunds in Lender’s normal format
showing credits and debits to the Funds and the purpose for“#hich each debit to the Funds was
made. The Funds are pledged as additional security for the sun's secured by this Instrument.

If the amount of the Funds held by Lender at the time of the ariu4l accounting thereof
shall exceed the amount deemed necessary by Lender to provide for the payment of taxes,
assessments, insurance premiums, rents and Other Impositions, as they fali-due_<uch excess shall
be credited to Borrower on the next monthly installment or installments of Futds dve. If at any
time the amount of the Funds held by Lender shall be less than the amount deemed 1ie¢essary by
Lender to pay taxes, assessments, insurance premiums, rents and Other Impositions, 4s they fall
due, Borrower shall pay to Lender any amount necessary to make up the deficiency witini thirty
days after notice from Lender to Borrower requesting payment thereof.

Upon Borrower’s breach of any covenant or agreement of Borrower in this Instrument,
Lender may apply, in any amount and in any order as Lender shall determine in Lender’s sole
discretion, any Funds held by Lender at the time of application (i) to pay rents, taxes,
assessments, insurance premiums and Other Impositions which are now or will hereafter become
due, or (i1) as a credit against sums secured by this Instrument. Upon payment in full of all sums
secured by this Instrument, Lender shall promptly refund to Borrower any Funds held by Lender.

3. APPLICATION OF PAYMENTS. Unless applicable law provides otherwise, all
payments received by Lender from Borrower under the Note or this Instrument shall be applied

{A0048034.DOC 5} 4




(0325939051 Page: 5 of 39

UNOFFICIAL COPY

by Lender in the following order of priority: (i) amounts payable to Lender by Borrower under
paragraph 2 hereof; (ii) interest payable on the Note; (iif) principal of the Note; (iv} interest
payable on advances made pursuant to paragraph 8 hereof; (v) principal of advances made
pursuant to paragraph 8 hereof; (vi) interest payable on any Future Advance, provided that if
more than one Future Advance is outstanding, Lender may apply payments received among the
amounts of interest payable on the Future Advances in such order as Lender, in Lender’s sole
discretion, may determine; (vii) principal of any Future Advance, provided that if more than one
Future Advance is outstanding, Lender may apply payments received among the principal
balances of the Future Advances in such order as Lender, in Lender’s sole discretion, may
determine; and (viii) any other sums secured by this Instrument in such order as Lender, at
Lender’s optisty, may determine: provided, however, that Lender may, at Lender’s option, apply
any sums payabls pursuant to paragraph 8 hereof prior to interest on and principal of the Note,
but such applicatior. shall not otherwise affect the order of priority of application specified in this
paragraph 3.

4, CHARGES; LIE™S. Borrower shall pay all rents, taxes, assessments, premiums, and
Other Impositions attributable t2-the Property at Lender’s option in the manner provided under
paragraph 2 hereof or, if not paid in such manner, by Borrower making payment, when due,
directly to the payee thereof, or in sych other manner as Lender may designate in writing.
Borrower shall promptly furnish to Lender all notices of amounts due under this paragraph 4,
and in the event Borrower shall make paymept directly, Borrower shall promptly furnish to
Lender receipts evidencing such payments. ‘borrower shall promptly discharge any lien, which
has, or may have, priority over or equality with, the lien of this Instrument, and Borrower shall
pay, when due, the claims of all persons supplying tabor or materials to or in connection with the
Property. Without Lender’s prior written permission, Porrower shall not allow any lien infetior
to this Instrument to be perfected against the Property.

5. HAZARD INSURANCE. Borrower shall keep the imy'rovzments now existing or
hereafter erected on the Property insured by carriers at all times satisfactory to Lender, and in
any event having at all times a claims-paying and financial strength rating’of at least A:IX from
A.M. Best Company and as reported in Bests Insurance Reports, against loss by fire, hazards
included within the term “extended coverage”, rent loss and such other hazards casualties,
liabilities and contingencies as Lender (and, if this Instrument is on a leaschold. the around
lease) shall require and in such amounts and for such periods as Lender shall require. -Borrower
shall purchase policies of insurance with respect to the Property with such insurers, 1t such
amounts and covering such risks as shall be satisfactory to Lender, including, but not litniied to,
(i) personal injury and death; (ii) loss or damage by fire, lightning, hail, windstorm, explosion,
hurricane (to the extent available), earthquake (unless Lender agrees in writing that earthquake
insurance is not necessary, or limited earthquake insurance is adequate) and such other hazards,
casualties and contingencies (including at least twelve (12) months rent loss insurance in an
amount equal to the gross rentals for such period and broad form boiler and machinery
insurance) as are normally and usually covered by extended coverage policies in effect where the
Property is located and comprehensive general liability or commercial general liability insurance
including a broad form comprehensive general liability endorsement and coverage for broad
form property damage, contractual damages, personal injuries (including death resulting
therefrom) and a liquor liability endorsement if liquor is sold on the Property, containing
minimum limits of liability of not less than $1,000,000.00 for both injury to or death of a person

*
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and for property damage per occurrence and containing an “Ordinance or Law Coverage” or
“Enforcement” endorsement if any of the improvements or the use of the Property shall at any
time constitute legal nonconforming structures or uses; provided, that each policy shall provide
by way of endorsement, rider or otherwise that no such insurance policy shall be cancelled,
endorsed, altered, or reissued to effect a change in coverage unless such insurer shall have first
given Lender thirty (30) days prior written notice thereof, such policy shall be on a replacement
cost basis, with a waiver of depreciation, in an amount not less than that necessary to comply
with any coinsurance percentage stipulated in the policy, but not less than one hundred percent
(100%) of the insurable value (based upon replacement cost) of the Property and the deductible
clause, if any, of the fire and extended coverage policy may not exceed the lesser of one percent
(1%) of the face amount of the policy or $5,000.00; (iii) loss or damage by flood, if the Property
is in an area desiznated by the Secretary of Housing and Urban Development as an area having
special flood hazarcs, in an amount equal to the principal amount of the Note or the maximum
amount available nader the Flood Disaster Protection Act of 1973, and regulations issued
pursuant thereto, as amended from time to time, whichever is less, in form complying with the
“insurance purchase requicernent” of that Act; and (iv) such other insurance and endorsements, if
any, as Lender may require froritime to time, or which is required by the Loan Documents. The
insurance policies required uxd<r subsection (ii) above shall be required to cover perils of
terrorism and acts of terrorism so long as such insurance coverage is available at
commercially reasonable rates (as deceymined by Lender in its sole discretion); provided
however, if a Rating Agency in connectior_with a Secondary Market Transaction or in
connection with its rating surveillance of the certificates issued pursuant to a Secondary
Market Transaction would not provide or mzintain a rating (including, without limitation,
any so-called “shadow” rating) for any portion of su:ch certificates or the Loan which
would otherwise be available but for the failure to wizintain terrorism insurance with
respect to the Loan (or the Loan among other loans inc’aded in the Secondary Market
Transaction), Borrower will so maintain such insurance'it obtainable from any insurer or
any governmental authority (for the maximum amount obtainarie up to the amounts set
forth in subsection (ii) above and with deductibles no greater than those provided in
subsection (i) above). In addition, at least $3,000,000.00 excess and/or tmbrella liability
insurance shall be obtained and maintained for any and all claims, including all legal liability
imposed upon Borrower and all court costs and attorneys’ fees incurred in conrection with the
ownership, operation and maintenance of the Property. Borrower shall cause all izieirance
(except general public liability insurance) carried in accordance with this paragrapn 3 to be
payable to Lender as a mortgagee and not as a coinsured, and, in the case of all policies £
insurance carried by each lessee for the benefit of Borrower, if any, to cause all such policies to
be payable to Lender as Lender’s interest may appear. All premiums on insurance policies shall
be paid, in the manner provided under paragraph 2 hereof, or in such other manner as Lender
may designate in writing.

All insurance policies and renewals thereof shall be in a form acceptable to Lender and
shall include a standard mortgagee clause in favor of and in form acceptable to Lender. Lender
shall have the right to hold the policies, and Borrower shall promptly furnish to Lender all
renewal notices and all receipts of paid premiums. At least thirty (30) days prior to the
expiration date of a policy, Borrower shall deliver to Lender a renewal policy in form
satisfactory to Lender. If this Instrument is on a leasehold, Borrower shall furnish Lender a
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duplicate of all policies, renewal notices, renewal policies and receipts of paid premiums if, by
virtue of the ground lease, the originals thereof may not be supplied by Borrower to Lender.

In the event of any loss, Borrower shall give immediate written notice to the insurance
carrier and to Lender. In the event of a loss that does not exceed $50,000.00, Borrower may
settle and adjust any such claim without the consent of Lender and agree with the insurance
company or companies on the amount to be paid upon the loss; provided that such adjustment is
carried out in a competent and timely manner. In such case, Borrower is hereby authorized to
collect any such insurance proceeds. Notwithstanding the foregoing, in the event that any loss
equals or exceeds the lesser of $50,000.00 or twenty-five percent (25%) of the original loan
amount secured by this Instrument, Borrower hereby authorizes and empowers Lender as
attorney-in-1act far Borrower to make proof of loss, to adjust and compromise any claim under
insurance policies, 10 appear in and prosecute any action arising from such insurance policies, to
collect and receive ‘nsurance proceeds, and to deduct therefrom Lender’s expenses incurred in
the collection of such procseds; provided however, that nothing contained in this paragraph 5
shall require Lender to incur any expense or take any action hereunder. Borrower further
authorizes Lender, at Lender’s eption, (a) to hold the balance of such proceeds to be used to
reimburse Borrower for the cost-0f reconstruction or repair of the Property or (b) subject to the
immediately following paragraph, tc apply such proceeds to the payment of the sums secured by
this Instrument whether or not then due; 1t the order of application set forth in paragraph 3
hereof (subject, however, to the rights of the'lessor under the ground lease if this Instrument is on
a leasehold).

Lender shall not exercise Lender’s option t anply insurance proceeds to the payment of
the sums secured by this Instrument if all of the followirig conditions are met: (i) Borrower is
not in breach or default of any covenant or agreement or !4 Tnstrument, the Note or any other
Loan Document; (ii) Lender determines that there will be suficient funds to restore and repair
the Property to the Pre-existing Condition (as hereinafter defined); (iii) Lender agrees in writing
that the rental income of the Property, after restoration and repair ¢f the Property to the Pre-
existing Condition, will be sufficient to meet all operating costs and ofiier expenses, payments
for reserves and loan repayment obligations (including any obligations uider any permitted
subordinate financing) relating to the Property and maintain a debt service coverage ratio of at
least 1.2 to 1.0; (iv) Lender determines that restoration and repair of the Propeity to the Pre-
existing Condition will be completed within one year of the date of the loss or casuaiiy to the
Property, but in no event later than six months prior to the Maturity Date; (v) less thaa fifty
percent (50%) of the total floor area of the improvements has been damaged, destroyed ‘ot
rendered unusable as a result of such fire or other casualty; (vi) tenant leases demising in the
aggregate at least fifty percent (50%) of the total rentable space in the Property and in effect as of
the date of the occurrence of such fire or other casualty remain in full force and effect during and
after the completion of the restoration and repair of the Property; and (vii) Lender is reasonably
satistied that the Property can be restored and repaired as nearly as possible to the condition it
was in immediately prior to such casualty and in compliance with all applicable zoning, building
and other laws and codes (the “Pre-existing Condition™). If Lender elects to make the insurance
proceeds available for the restoration and repair of the Property, Borrower agrees that, if at any
time during the restoration and repair, the cost of completing such restoration and repair, as
determined by Lender, exceeds the undisbursed insurance proceeds, Borrower shall, immediately
upon demand by Lender, deposit the amount of such excess with Lender, and Lender shall first
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disburse such deposit to pay for the costs of such restoration and repair on the same terms and
conditions as the insurance proceeds are disbursed.

If the insurance proceeds are held by Lender to reimburse Borrower for the cost of
restoration and repair of the Property, the Property shall be restored to the equivalent of its
original condition or such other condition as Lender may approve in writing. Lender may, at
Lender’s option, condition disbursement of said proceeds on Lender’s approval of such plans and
specifications of an architect satisfactory to Lender, contractor’s cost estimates, architect’s
certificates, waivers of liens, sworn statements of mechanics and materialmen and such other
evidence of costs, percentage completion of construction, application of payments; and
satisfaction ofiiens as Lender may reasonably require. If the insurance proceeds are applied to
the payment of the sums secured by this Instrument, any such application of proceeds to
principal shall nct extend or postpone the due dates of the monthly installments referred to in
paragraphs 1 and ¢ Eereof or change the amounts of such installments. If the Property is sold
pursuant to paragraps. 27 hereof or if Lender acquites title to the Property, Lender shall have all
of the right, title and intercst of Borrower in and to any insurance policies and unearned
premiums thereon and in and to-the proceeds resulting from any damage to the Property prior to
such sale or acquisition.

6. PRESERVATION AND MAINTENANCE OF PROPERTY; LEASEHOLDS.
Borrower (a} shall not commit waste or p<rmit-impairment or deterioration of the Property, (b)
shall not abandon the Property, (c) shall restoz or repair promptly and in a good and
workmanlike manner all or any part of the Property to the equivalent of its original condition, or
such other condition as Lender may approve in wriinz. in the event of any damage, injury or
loss thereto, whether or not insurance proceeds are available to cover in whole or in part the costs
of such restoration or repair, (d) shall keep the Property, incloding improvements, fixtures,
equipment, machinery and appliances thereon in good repair aiid shall replace fixtures,
equipment, machinery and appliances on the Property when necsssary to keep such items in
good repair, (e} shall comply with all laws, ordinances, regulations 2:id requirements of any
governmental body applicable to the Property, (f) shall provide for prefessional management of
the Property by a property manager satisfactory to Lender pursuant to a confract approved by
Lender in writing, unless such requirement shall be waived by Lender in wiiding,(g) shall
generally operate and maintain the Property in a manner to ensure maximum rénta.s,.and (h)
shall give notice in writing to Lender of and, unless otherwise directed in writing vy Lender,
appear in and defend any action or proceeding purporting to affect the Property, the sécurity of
this Instrument or the rights or powers of Lender. Neither Borrower nor any tenant or other
person shall remove, demolish or alter any improvement now existing or hereafter erected on the
Property or any fixture, equipment, machinery or appliance in or on the Property except when
incident to the replacement of fixtures, equipment, machinery and appliances with items of like
kind.

If this Instrument is on a leaschold, Borrower (i) shall comply with the provisions of the
ground leasg, (ii) shall give immediate written notice to Lender of any default by lessor under the
ground lease or of any notice received by Borrower from such lessor of any default under the
ground lease by Borrower, {iii) shall exercise any option to renew or extend the ground lease and
give written confirmation thereof to Lender within thirty days after such option becomes
exercisable, (iv) shall give immediate written notice to Lender of the commencement of any
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remedial proceedings under the ground lease by any party thereto and, if required by Lender,
shall permit Lender as Borrower’s attorney-in-fact to control and act for Borrower in any such
remedial proceedings and (v) shall within thirty days after request by Lender obtain from the
lessor under the ground lease and deliver to Lender the lessor’s estoppel certificate required
thereunder, if any. Borrower hereby expressly transfers and assigns to Lender the benefit of all
covenants contained in the ground lease, whether or not such covenants run with the land, but
Lender shall have no liability with respect to such covenants nor any other covenants contained
in the ground lease.

Borrower shall not surrender the leasehold estate and interests herein conveyed nor
terminate or cancel the ground lease creating said estate and interests, nor do, perform, fail to
perform, suffer o= permit any act or omission which could result in any termination or
cancellation of the ground lease. Borrower shall not, without the express written consent of
Lender, alter or améne. the ground lease. Borrower covenants and agrees that there shall not be a
merger of the ground iease, or of the leasehold estate created thereby, with the fee estate covered
by the ground lease by reaso of said leaschold estate or said fee estate, or any part of either,
coming into common ownershir; unless Lender shall consent in writing to such merger. If
Borrower shall acquire such fec-Cslate, then this Instrument shall simultancously and without
further action be spread so as to become a lien on such fee estate.

7. USE OF PROPERTY. Unless required by applicable law or unless Lender has
otherwise agreed in writing, Borrower shall 5t allow changes in the use for which all or any part
of the Property was used at the time this Instrument 'was executed. Borrower shall not subdivide
the Property or initiate or acquiesce in a change in the'zoning classification of the Property
without Lender’s prior written consent.

8. PROTECTION OF LENDER’S SECURITY. It Eoirower fails to perform the
covenants and agreements contained in this Instrument, or if any action or proceeding is
commenced which affects the Property or title thereto or the interésCsf Lender therein, including,
but not limited to, eminent domain, insolvency, code or statutory enforcemient, or arrangements
or proceedings involving a bankrupt or decedent, then Lender at Lendet”s option may make such
appearances, disburse such sums and take such action as Lender deems neéessarv. in its sole
discretion, to protect Lender’s interest, including, but not limited to, (i) disbursement of
attorney’s fees, (ii) entry upon the Property to make repairs, (iii) procurement of satisiactory
insurance as provided in paragraph 5 hereof, (iv) if this Instrument is on a leasehold: exercise of
any option to renew or extend the ground lease on behalf of Borrower and the curing of ALy
default of Borrower in the terms and conditions of the ground lease, and (v) the payment of any
taxes and/or assessments levied against the Property and then due and payable.

Any amounts disbursed by Lender pursuant to this paragraph 8, with interest thereon,
shall become additional indebtedness of Borrower secured by this Instrument. Unless Borrower
and Lender agree to other terms of payment, such amounts shall be immediately due and payable
and shall bear interest from the date of disbursement at the rate stated in the Note unless
collection from Borrower of interest at such rate would be contrary to applicable law, in which
event such amounts shall bear interest at the highest rate which may be collected from Borrower
under applicable law. Borrower hereby covenants and agrees that Lender shall be subrogated to
the lien of any mortgage or other lien discharged, in whole or in part, by the Loan. Nothing
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contained in this paragraph 8 shall require Lender to incur any expense or take any action
hereunder.

9. INSPECTION. Lender may make or cause to be made at Borrower’s expense
reasonable entries upon and inspections of the Property including, but not limited to, phase I
and/or phase Il environmental audits and inspections which phase II inspections will not
unreasonably disturb Borrower’s use of the Property.

10.  FINANCIAL STATEMENTS. (a) The financial statements heretofore furnished to
Lender are, as of the dates specified therein, complete and correct and fairly present the financial
condition of Porrower and any other persons or entities that are the subject of such financial
statements, and-are prepared in accordance with accounting standards customary for the type of
business conductzd by Borrower. Borrower does not have any contingent liabilities, liabilities
for taxes, unusual forvrard or long-term commitments or unrealized or anticipated losses from
any unfavorable comniiipents that are known to Borrower and reasonably likely to have a
materially adverse effect ci1 the Property or the operation thereof for its current use, except as
referred to or reflected in said financial statements. Since the date of such financial statements,
there has been no materially aaverse change in the financial condition, operation or business of
Borrower or any other persons or entitics that are the subject of such financial statements from
that set forth in said financial statemeiits.

(b)  Borrower will maintain full 253 accurate books of accounts and other records
reflecting the results of the operations of the Properiy and will furnish to Lender the following
items, each certified by Borrower as being true and ¢orrect and presented in such format as
Lender or its designee may request, as foltows:

(1) Until the earlier to occur of (A) eighitesr (18) months following the date
hereof, or (B) a Secondary Market Transaction (hereinafter defirned), Borrower shall furnish
monthly each of the items listed in subsection (ii)(A), (ii}(B) and (i7#(C) below, but dated as of
the last day of each such month (collectively, the “Pre-Securitization Fizancials”) within twenty
(20) days after the end of such month.

(i) On or before forty-five (45) days after the end of each calendar quarter:
(A) a written statement (rent roll) dated as of the last day of each such calendar quarizz
identifying each of the Leases by the term, renewal options (including rental base), spacs
occupied, rental and other charges required to be paid, security deposit paid, real estate taxes
paid by tenants, common area charges paid by tenants, tenant pass-throughs, any rental
concessions or special provisions or inducements, tenant sales (if the tenant is required to report
sales to Borrower), rent delinquencies, rent escalations, amounts taken in settlement of
outstanding arrearages, collections of rent for more than one (1) month in advance, continuous
operation obligations, cancellation or “go dark™ provisions, “non-competition” provisions
(restricting Borrower or any tenant), any defaults thereunder and any other information
reasonably required by Lender; (B) monthly and year to date operating statements prepared for
each calendar month during each such calendar quarter, each of which shall include an
itemization of actual (not pro forma) capital expenditures during the applicable period; (C) a
property balance sheet for such month; and (D) a comparison of the budgeted income and
expenses with the actual income and expenses for such month and year to date, together with a
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detailed explanation of any variances between budgeted and actual amounts that are in excess of
the greater of: (1) $1,000.00, or (2) five percent (5%) or more for each line item therein.

(i) ~ Within ninety (90) days following the end of each calendar year: (A)a
written statement (rent roll) dated as of the last day of each such calendar year identifying each
of the Leases by the term, space occupied, rental required to be paid, security deposit paid, any
rental concessions, and identifying any defaults or payment delinquencies thereunder; (B) annual
operating statements prepared for such calendar year, which shall include an itemization of
actual (not pro forma) capital expenditures during the applicable period, total revenues received,
total expenses incurred, total debt service and total cash flow; and (C) an annual balance sheet
and profit and ioss statement of Borrower, each general partner, managing member or principal
shareholder of Borrower, and any guarantors in the form required by Lender, prepared and
certified by the respzctive Borrower, general partner, member or principal sharcholder of
Borrower and/or giarantors. In addition, if Lender requires from time to time, Borrower shall
provide audited financial statements prepared by an independent certified public accountant
acceptable to Lender,

(iv)  Onor befors December 1 of the year preceding the year to which such
budget pertains, Borrower shall furnsh an annual budget of the operation of the Property.

(c)  Inthe event that Borrowei fails to provide to Lender or its designee any of the
financial statements, certificates, reports or iiformation (the “Required Records™) required by
this Section 10 within thirty (30) days after the date upon which such Required Record is due,
Borrower shall pay to Lender, at Lender’s option and n its sole discretion, an amount equal to
$7,500.00 in each instance that the Required Recordsare not so delivered: provided that, Lender
has given at least ten (10) days prior written notice to Botrower of such failure by Borrower to
timely submit the applicable Required Records, and Borrowr:r-has not in fact delivered such
Required Records within the ten (10) day notice period. Notwithstanding the foregoing, in the
event that Borrower fails to provide to Lender Pre-Securitization Fipancials or any other
Required Records on or before the date they are due (giving effect to-the ten (10) day cure period
described immediately above), Lender, its servicers and agents, and its and (heir accountants and
consultants shall have the right, in addition to and without limiting its other tights and remedies
hereunder or under the other Loan Documents, to enter and inspect the Property ard Borrower’s
place of business, including without limitation the Borrower’s and the Property’s firancial and
accounting books and records, and to make copies and take extracts therefrom, and t¢ audit such
books and records and prepare financial statements for the Borrower and the Property ahd other
Required Records and Pre-Securitization Financials (or approximations thereof). The costs,
expenses and fees of such inspections, examinations and audits shall be paid by Borrower,
including the cost of all follow up or additional investigations or inquiries deemed necessary by
Lender, shall be paid by Borrower upon demand, and if not so paid when due, shall constitute
additional indebtedness secured hereby and shall bear interest until paid at the same rate payable
on the Loan under the Note after default in the payment of principal and interest on the Loan
when due.

11.  CONDEMNATION. Borrower shall promptly notify Lender of any action or
proceeding relating to any condemnation or other taking, whether direct or indirect, of the
Property, or part thereof, and Borrower shall appear in and prosecute any such action or
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proceeding unless otherwise directed by Lender in writing, Borrower authorizes Lender, at
Lender’s option, as attorney-in-fact for Borrower, to commence, appear in and prosecute, in
Lender’s or Borrower’s name, any action or proceeding relating to any condemnation or other
taking of the Property, whether direct or indirect, and to settle or compromise any claim in
connection with such condemnation or other taking. The proceeds of any award, payment or
claim for damages, direct or consequential, in connection with any condemnation or other taking,
whether direct or indirect, of the Property, or part thereof, or for conveyances in lieu of
condemnation, are hereby assigned to and shall be paid to Lender subject, if this Instrument is on
a leasehold, to the rights of lessor under the ground lease.

Borroyer authorizes Lender to apply such awards, payments, proceeds or damages, after
the deduction of T.ender’s expenses incurred in the collection of such amounts, at Lender’s
option, to restoration or repair of the Property or to payment of the sums secured by this
Instrument, whethei o not then due, in the order of application set forth in paragraph 3 hereof,
with the balance, if any, @ Borrower. Unless Borrower and Lender otherwise agree in writing,
any application of proceeds fo principal shall not extend or postpone the due date of the monthly
installments referred to in paragraphs 1 and 2 hereof or change the amount of such
installments. Borrower agrees iw execute such further evidence of assignment of any awards,
proceeds, damages or claims arising/in ¢onnection with such condemnation or taking as Lender
may require.

12, BORROWER AND LIEN NOT RZLEASED. From time to time, Lender may, at
Lender’s option, without giving notice to or obt:1nirg the consent of Borrower, Borrower’s
successors or assigns or of any junior lienholder or @uarantors, without liability on Lender’s part
and notwithstanding Borrower’s breach of any covenant'or agreement of Borrower in this
Instrument, extend the time for payment of said indebtedréss or any part thereof, reduce the
payments thereon, release anyone liable on any of said indebtcdness, accept a renewal note or
notes therefor, modify the terms and time of payment of said incebtedness, release from the lien
of this Instrument any part of the Property, take or release other or 4cditional security, reconvey
any part of the Property, consent to any map or plan of the Property, consent to the granting of
any easement, join in any extension or subordination agreement, and agree in writing with
Borrower to modify the rate of interest or period of amortization of the Note'or change the
amount of the monthly installments payable thereunder. Any actions taken by Lerder pursuant
to the terms of this paragraph 12 shall not affect the obligation of Borrower or Borower’s
successors or assigns to pay the sums secured by this Instrument and to observe the covenants of
Borrower contained herein, shall not affect the guaranty of any person, corporation, partnership
or other entity for payment of the Loan, and shall not affect the lien or priority of lien hereof on
the Property. Borrower shall pay Lender a reasonable service charge, together with such title
insurance premiums and attorney’s fees as may be incurred at Lender’s option, for any such
action if taken at Borrower’s request.

13. FORBEARANCE BY LENDER NOT A WAIVER. Any forbearance by Lender in
exercising any right or remedy hereunder, or otherwise afforded by applicable law, shall not be a
waiver of or preclude the exercise of any right or remedy. The acceptance by Lender of payment
of any sum secured by this Instrument after the due date of such payment shall not be a waiver of
Lender’s right to either require prompt payment when due of all other sums so secured or to
declare a default for failure to make prompt payment. The procurement of insurance or the
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payment of taxes or other liens or charges by Lender shall not be a waiver of Lender’s right to
accelerate the maturity of the indebtedness secured by this Instrument, nor shall Lender’s receipt
of any awards, proceeds or damages under paragraphs 5 and 11 hereof operate to cure or waive
Borrower’s default in payment of sums secured by this Instrument.

14. ESTOPPEL CERTIFICATES.

(a)  Borrower shall within ten (10) days of a written request from Lender furnish
Lender with a written statement, duly acknowledged, setting forth the sums secured by this
Instrument and any right of set-off, counterclaim or other defense which exists against such sums
and the obligations of this Instrument and attaching true, correct and complete copies of the
Note, this Insttznent and any other Loan Documents and any and all modifications, amendments
and substitutions inereof,

(b)  Upon réeeint of a written request from Lender, Borrower shall use its best efforts
to obtain tenant estoppel cariificates from any or all of the tenants (as requested by Lender) at the
Property in form and substziice reasonably satisfactory to Lender.

15.  UNIFORM COMMERCIAL-CODE SECURITY AGREEMENT. This Instrument is
imtended to be a security agreement pursuant to the Uniform Commercial Code for any of the
items specified above as part of the Propcriy which, under applicable law, may be subject to a
security interest pursuant to the Uniform Cormercial Code, and Borrower hereby grants Lender
a security interest in said items. Borrower agrees that Lender may file this Instrument, or a
reproduction thereof, in the real estate records or utlier appropriate index, as a financing
statement for any of the items specified above as part of the Property. Any reproduction of this
Instrument or of any other security agreement or financiig statement shall be sufficient as a
financing statement. In addition, Borrower agrees to exectte 2nd deliver to Lender, upon
Lender’s request, any financing statements, as well as extensions, renewals and amendments
thereof, and reproductions of this Instrument in such form as Lende: may require to perfect a
security interest with respect to said items. Borrower shall pay all cesisof filing such financing
statements and any extensions, renewals, amendments and releases theréof, and shall pay all
reasonable costs and expenses of any record searches for financing statemen's Lender may
reasonably require. Without the prior written consent of Lender, Borrower shail not create or
suffer to be created pursuant to the Uniform Commercial Code any other security iafcrest in said
items, including replacements and additions thereto. Upon Borrower’s breach of any Covenant
or agreement of Borrower contained in this Instrument, including the covenants to pay wixn due
all sums secured by this Instrument, Lender shall have the remedies of a secured party under the
Uniform Commercial Code and, at Lender’s option, may also invoke the remedies provided in
paragraph 27 of this Instrument as to such items. In exercising any of said remedies, Lender
may proceed against the items of real property and any items of personal property specified
above as part of the Property separately or together and in any order whatsoever, without in any
way affecting the availability of Lender’s remedies under the Uniform Commercial Code or of
the remedies provided in paragraph 27 of this Instrument.

16.  LEASES OF THE PROPERTY. As used in this paragraph 16, the word “lease” shall
mean “sublease” if this Instrument is on a leasehold. Borrower shall comply with and observe
Borrowet’s obligations as landlord under all leases of the Property or any part thereof. Borrower
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will not lease any portion of the Property for non-office use except with the prior written
approval of Lender. Borrower may execute or modify, without Lender’s prior written consent,
any lease of space at the Property now existing or hereafter made which affects the lesser of ten
percent (10%) of the gross leasable area of the Property or ten percent (10%) of the gross rental
income generated by the Property, provided such lease is for an original term of less than ten
(10) years (an “Exempt Lease”), and further provided that such lease:

(i) 1s on a standard lease form pre-approved by Lender;

(i)  is at a net effective rent (after taking into account any free rent,
construction atiowances or other concessions granted by landlord) no less than the current actual
rent or fair maiket rent then prevailing for similar properties and leases in the market area,

(ii1). contains rent or other concessions which are customary and reasonable for
similar properties and leuses in the market area;

(lv)  reprzsents a bona fide arm’s length transaction;

(v}  does not permitany use which would violate any provision of any existing
lease or is otherwise inconsistent wich the uses and quality of existing tenants;

(vi)  is provided to Lenae: within ten (10) days after execution;

(vii)  as modified or amended Goes not become a lease which fails to satisfy the
criteria for an Exempt Lease pursuant to this paragrarh 16;

(viii) as modified or amended does not nizierially modify the financial terms of
Borrower’s standard form of lease or materially reduce the-ights and remedies of the Borrower
or Lender under said standard lease;

(ix)  1s subordinate by its terms to this Instrument; pzovides that the tenant
thereunder is required to attorn to Lender, such attornment to be effective uron Lender’s
acquisition of title to the Property; that the tenant agrees to execute such further-cvidences of
attornment as Lender may from time to time request; that the attornment of the tenant shall not
be terminated by foreclosure; that in no event shall Lender, as holder of this Instrurient or as
successor landlord, be liable to the tenant for any act or omission of any prior landlord or for any
liability or obligation of any prior landlord occurring prior to the date that L.ender or any
subsequent owner acquire title to the Property; and that Lender may, at Lender’s option, accept
or reject such attornment.

Borrower shall be required to obtain Lender’s consent, which shall not be unreasonably
withheld, for any lease and subleases at the Property other than an Exempt Lease. The request
for approval of each such proposed lease shall be made to Lender in writing and Borrower shall
furnish to Lender (and any loan servicer specified from time to time by Lender): (i) such
biographical and financial information about the proposed tenant as Lender may require in
conjunction with its review, (ii) a copy of the proposed form of lease, and (iii) a summary of the
material terms of such proposed lease (including, without limitation, rental terms and the term of
the proposed lease and any options).
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Borrower, at Lender’s request, shall furnish Lender with executed copies of all leases
hereafter made of all or any part of the Property, and all leases hereafter entered into will be in
form and substance subject to the approval of Lender, except for Exempt Leases. All leases of
the Property or a separate agreement in recordable form and substance satisfactory to Lender
shall specifically provide that such leases are subordinate to this Instrument; that the tenant
attorns to Lender, such attornment to be effective upon Lender’s acquisition of title to the
Property; that the tenant agrees to execute such further evidences of attornment as Lender may
from time to time request; that the attornment of the tenant shall not be terminated by
foreclosure; that in no event shall Lender, as holder of this Instrument or as successor landlord,
be liable to the tenant for any act or omission of any prior landlord or for any liability or
obligation of 2y prior landlord occurring prior to the date that Lender or any subsequent owner
acquire title to th2 Property; and that Lender may, at Lender’s option, accept or reject such
attornments. Excepi as otherwise provided in this paragraph 16, Borrower shall not, without
Lender’s written cansent, execute, modify, surrender or terminate, either orally or in writing, any
lease now existing or Leisafter made of all or any part of the Property, permit an assignment or
sublease of a lease without Liender’s written consent, or request or consent to the subordination
of any lease of all or any part of'the Property to any lien subordinate to this Instrument. If
Borrower becomes aware that aiiy-tenant proposes to do, or is doing, any act or thing which may
give rise to any right of set-off against rent, Borrower shall (i) take such steps as shall be
reasonably calculated to prevent the accrual of any right to a set-off against rent, (ii) notify
Lender thereof and of the amount of said tet-o{fs, and (iii) within ten (10) days after such
accrual, reimburse the tenant who shall have acquired such right to set-off or take such other
steps as shall effectively discharge such set-off and as shall assure that rents thereafter due shall
continue to be payable without set-off or deduction.

Upon Lender’s request, Borrower shall absolutely-assign to Lender, by written instrument
satisfactory to Lender, all leases now existing or hereafter made of all or any part of the Property
and all security deposits made by tenants in connection with such leases of the Property. Upon
assignment by Borrower to Lender of any leases of the Property, Léndor shall have all of the
rights and powers possessed by Borrower prior to such assignment and I ¢nder shall have the
right to modify, extend or terminate such existing leases and to execute new-leases, in Lender’s
sole discretion.

17. REMEDIES CUMULATIVE. Each remedy provided in this Instrumentis Gistinct and
cumulative to all other rights or remedies under this Instrument or afforded by law orequity, and
may be exercised concurrently, independently, or successively, in any order whatsoever.

18.  ACCELERATION IN CASE OF BORROWER’S INSOLVENCY. If Borrower shall
voluntarily file a petition under Title 11 of the U.S. Code (the “Act”), as such Act may from time
to time be amended, or under any similar or successor Federal statute relating to bankruptcy,
insolvency, arrangements or reorganizations, or under any state bankruptcy or insolvency act, or
file an answer in any involuntary proceeding admitting insolvency or inability to pay debts, or if
Borrower shall fail to obtain a vacation or stay of involuntary proceedings brought for the
reorganization, dissolution or liquidation of Borrower, within sixty (60) days of the filing of such
involuntary proceeding, or if Borrower shall be adjudged a bankrupt, or if a trustee or receiver
shall be appointed for Borrower or Borrower’s property, or if the Property shall become subject
to the jurisdiction of a Federal bankruptcy court or similar state court, or if Borrower shall make
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an assignment for the benefit of Borrower’s creditors, or if there is an attachment, execution or
other judicial seizure of any portion of Borrower’s assets and such seizure is not discharged
within ten (10) days, then Lender may, at Lender’s option, declare all of the sums secured by this
Instrument to be immediately due and payable without prior notice to Borrower, and Lender may
invoke any remedics permitted by paragraph 27 of this Instrument. Any attorney’s fees and
other expenses incurred by Lender in connection with Borrower’s bankruptcy or any of the other
aforesaid events shall be additional indebtedness of Borrower secured by this Instrument
pursuant to paragraph 8 hereof

19. TRANSFERS OF THE PROPERTY OR BENEFICIAL INTERESTS IN
BORROWEP..

(@)  Cxcept as provided in subparagraph (c) of this paragraph 19, upon the sale or
transfer of (i) all or-any part of the Property, or any interest therein, or (ii) beneficial interests in
Borrower (if Borrowet iz not a natural person or persons but is a corporation, partnership, trust or
other legal entity), Lenderanay, at Lender’s option, declare all of the sums secured by this
Instrument to be immediaiciy due and payable, and Lender may invoke any remedies permitted
by paragraph 27 of this Instrumern.

(b)  For purposes of this parzgraph 19, a sale or transfer of a beneficial interest in
Borrower shall be deemed to include, bui s not limited to:

(1) if Borrower or any genera! partner of Borrower is a corporation or limited
liability company, either (A) the voluntary or invelvitary sale, conveyance, transfer or pledge of
such corporation’s or limited liability company’s stock or membership interests (or the stock or
membership interests of any corporation, limited liability company or partnership directly or
indirectly controlling such corporation or limited liability Cornpany by operation of law or
otherwise) or the profits or proceeds therefrom, or (B) the creation or issuance of new stock or
membership interests, which in either the case of (A) or (B) above. 4r.as a result of a
combination of the events set forth in (A) and (B) above, results in an 2ggregate of more than
49% of such corporation’s or limited liability company’s stock or memb¢rshiip interests (or the
interest in the profits or proceeds therefrom) being held directly or indirectly by a party or parties
who are not now holders of more than 49% of such corporation’s or limited lizpilily company’s
stock or membership interests;

(i)  if Borrower is a limited liability company, the change, removal o
resignation of a managing member, unless otherwise consented to by Lender, in its sole
discretion;

(ii)  if Borrower, or any general partner of Borrower, is a limited or general
partnership, the change, removal or resignation of a general partner or managing partner or the
transfer or pledge of the partnership interest of any general partner or managing partner or any
profits or proceeds relating to such partnership interest;

(iv)  if Borrower is a limited partnership, the transfer or pledge of limited

partnership interests which in the aggregate constitute more than a 49% interest in Borrower or
result in more than 49% of the interests in Borrower being held by a party or parties which are
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not now holders of more than 49% of the interests in Borrower, or the transfer or pledge of any
profits or proceeds relating to such limited partnership interests.

(c)  Notwithstanding the foregoing, the following shall not be deemed a sale or
transfer of a beneficial interest in Borrower for purposes of this paragraph 19:

(D a transfer of less than a 49% interest in Borrower, or any partner,
shareholder or member of Borrower, by devise, descent or by operation of law upon the death of
a partner, member or stockholder of Borrower, provided that the same does not result in more
than 49% of the interests in Borrower being held by a party or parties which are not now holders
of more than 49% of the interests in Borrower;

{13, atransfer of a limited partner, shareholder or non-managing member
interest in Borrower for estate planning purposes to an immediate family member of such limited
partner, shareholder o1 imember, or a trust for the benefit of an immediate family member (for
purposes hereof, an “imrmediate family member” of a person shall consist of a father, mother,
spouse, child or sibling of'sach person); or

(iii)  atransfer of a general partner or managing member interest in Borrower
for estate planning purposes to an immediate family member of such partner or member, or a
trust for the benefit of an immediate family member, subject to obtaining Lender’s prior written
consent, which consent shall not be unreasorcly withheld subject to the criteria set forth in
subparagraph (b) of paragraph 35 of this Instrameznt.

See paragraph 35 of this Instrument,

20.  NOTICE. Except for any notice required under apglicable law to be given in another
manner, (a) any notice to Borrower provided for in this Insttumesci-or in the Note shall be given
by mailing such notice by certified mail addressed to Borrower at Botrower’s address stated
above or at such other address as Borrower may designate by notice'to T.ender as provided
herein, and (b) any notice to Lender shall be given by certified mail, rétuin receipt requested, to
Lender’s address stated herein or to such other address as Lender may desigiate by notice to
Borrower as provided herein. Any notice provided for in this Instrument or in he Note shall be
deemed to have been given to Borrower or Lender when given in the manner desig-iated herein.

21.  SUCCESSORS AND ASSIGNS BOUND; JOINT AND SEVERAL LIABIL*TY;
AGENTS; CAPTIONS. The covenants and agreements herein contained shall bind, and the
rights hereunder shall inure to, the respective successors and assigns of Lender and Borrower,
subject to the provisions of paragraph 19 hereof. All covenants and agreements of Borrower
shall be joint and several. In exercising any rights hercunder or taking any actions provided for
herein, Lender may act through its employees, agents or independent contractors as authorized
by Lender. The captions and headings of the paragraphs of this Instrument are for convenience
only and are not to be used to interpret or define the provisions hercof,

22,  UNIFORM INSTRUMENT; GOVERNING LAW; SEVERABILITY. This form of
instrument combines uniform covenants for national use and non-uniform covenants with limited
variations by jurisdiction to constitute a uniform security instrument covering real property and
related fixtures and personal property. This Instrument shall be governed by the law of the
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jurisdiction in which the Property is located. In the event that any provision of this Instrument or
the Note conflicts with applicable law, such conflict shall not affect other provisions of this
Instrument or the Note which can be given effect without the conflicting provisions, and to this
end the provisions of this Instrument and the Note are declared to be severable. In the event that
any applicable law limiting the amount of interest or other charges permitted to be collected from
Borrower is interpreted so that any charge provided for in this Instrument or in the Note, whether
considered separately or together with other charges levied in connection with this Instrument
and the Note, violates such law, and Borrower is entitled to the benefit of such law, such charge
is hereby reduced to the extent necessary to eliminate such violation. The amounts, if any,
previously paid to Lender in excess of the amounts payable to Lender pursuant to such charges
as reduced shaii be applied by Lender to reduce the principal of the indebtedness evidenced by
the Note. For thz purposes of determining whether any applicable law limiting the amount of
interest or other cha:ees permitted to be collected from Borrower has been violated, all
indebtedness whicliis'secured by this Instrument or evidenced by the Note and which constitutes
interest, as well as all cthzi charges levied in connection with such indebtedness which constitute
interest, shall be deemed to be allocated and spread over the stated term of the Note. Unless
otherwise required by applicablc law, such allocation and spreading shall be effected in such a
manner that the rate of interest comiputed thereby is uniform throughout the stated term of the
Note.

23, WAIVER OF STATUTE OF LIMITATIONS. Borrower hereby waives the right to
assert any statute of limitations as a bar to the enforcement of the lien of this Instrument or to any
action brought to enforce the Note or any other ¢bligation secured by this Instrument.

24.  WAIVER OF MARSHALLING. Notwithstanding the existence of any other security
interest in the Property held by Lender or by any other partv; T.ender shall have the right to
determine the order in which any or all of the Property shall 5¢ subjected to the remedies
provided herein. Lender shall have the right to determine the order in which any or all portions
of the indebtedness secured hereby are satisfied from the proceedsiealized upon the exercise of
the remedies provided herein. Borrower, any party who consents to ibis kistrument and any
party who now or hereafter acquires a security interest in the Property ani who has actual or
constructive notice hereof hereby waives any and all right to require the mazrshalting of assets in
connection with the exercise of any of the remedies permitted by applicable law or vrovided
herein.

25.  SINGLE PURPOSE ENTITY/SEPARATENESS REQUIREMENTS. Borrover
represents, warrants and covenants as follows:

(a)  Borrower has not and shall not own any asset or property other than (i) the
Property, and (ii) incidental personal property necessary for the ownership or operation of the
Property.

(b)  Borrower has not and shall not engage in any business or activity other

than the ownership, management and operation of the Property and Borrower will conduct and
operate its business as presently conducted and operated.
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(c)  Borrower has not and shall not enter into or be a party to any transaction,
contract or agreement with any guarantor of the Debt or any part thereof (a “Guarantor™) or any
party which is directly or indirectly controlling, controlled by or under common control with
Borrower or Guarantor (an “Affiliate”), except upon terms and conditions that are intrinsically
fair and substantially similar to those that would be available on an arms-length basis with third
parties other than any Guarantor or Affiliate.

(d)  Borrower has not incurred and shall not incur any indebtedness, secured or
unsecured, direct or indirect, absolute or contingent (including guaranteeing any obligation),
other than (i) the Debt and (ii) trade and operational debt incurred in the ordinary course of
business with «ade creditors in connection with owning, operating and maintaining the Property,
in such amounts =s are normal and reasonable under the circumstances, provided such debt is not
evidenced by a proniissory note or other security instrument and is not at any time in an
aggregate amount .. excess of three percent (3%) of the original loan amount evidenced by the
Note {which three perceiit{3%) restriction shall not apply to indebtedness for which a reserve
account has been established hereunder, and for which Borrower actually applies for and
receives full reimbursement), and further provided that all such trade debts are paid within thirty
(30) days after the same are incuyed or prior to delinquency. No indebtedness other than the
Debt may be secured (senior, subordinaiz or pari passu) by the Property.

(e}  Borrower has not mace and shall not make any loans or advances to any
third party, nor to Guarantor, any Affiliate or any constituent party of Borrower.

) Borrower is and will remain so'vent and Borrower will pay its debts from
its assets as the same shall become due.

(g} Borrower has done or caused to be ¢orie-and shall do all things necessary,
to preserve its existence, and Borrower will not, nor will Borrovier nermit Guarantor to amend,
modify or otherwise change the partnership certificate, partnership sereement, articles of
incorporation and bylaws, operating agreement, trust or other organizatiopal documents of
Borrower or Guarantor in a manner which would adversely affect the Bo tower’s existence as a
single-purpose entity, without the prior written consent of Lender.

(h)  Borrower has maintained and shall maintain financial staicrents,
accounting records, books and records, bank accounts and other entity documents separate from
those of its Affiliates and any constituent party of Borrower or any other person or entity, and
Borrower has filed and shall file its own tax returns. Borrower has maintained and shall
maintain its books, records, resolutions and agreements as official records.

(1) Borrower has been and will be, and at all times will hold itself out to the
public as, a legal entity separate and distinct from any other entity (including any Affiliate, any
constituent party of Borrower or any Guarantor), shall correct any known misunderstanding
regarding its status as a separate entity, shall conduct business in its own name, shall not identify
itself or any of its Affiliates as a division or part of the other and shall maintain and utilize a
separate telephone number and separate stationery, invoices and checks. Borrower has allocated
and shall allocate fairly and reasonably any overhead for shared office space.
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) Borrower has preserved and kept and shall preserve and keep in full force
and effect its existence, good standing and qualification to do business in the state in which the
Property is located and Borrower has observed and will observe all partnership, corporate or
limited liability company formalities, as applicable.

(k) Borrower has maintained and shall maintain adequate capital and a
sufficient number of employees for the normal obligations reasonably foreseeable in a business
of its size and character and in light of its contemplated business operations. Borrower will pay
the salaries of its own employees.

1 Neither Borrower nor any constituent party of Borrower has or shall seek
or consent tv 1 dissolution or winding up, in whole or in part, of Borrower, nor will Borrower
merge with or be consolidated into any other entity or acquire by purchase or otherwise all or
substantially all of *he business assets of, or any stock of beneficial ownership of, any entity.

(m)  Borrower has not and shall not commingle the funds and other assets of
Borrower with those of any Affiliate, any Guarantor, any constituent party of Borrower or any
other person, and Borrower will jzy its own liabilities out of its own funds and assets,

(n)  Borrower has maintained and shall maintain its assets in such a manner
that it will not be costly or difficult to segregate, ascertain or tdentity its individual assets from
those of any constituent party of Borrower, A%5liate, Guarantor or any other person.

(0)  Borrower has not and shail-nst assume, guarantee, become obligated for or
hold itself out to be responsible for the debts or obligziions of any other person (provided, that
the foregoing shall not prevent Borrower from being an holding itself responsible for expenses
incurred or obligations undertaken by the property manager of the Property in respect of its
duties regarding the Propetty).

(p)  Borrower shall obtain and maintain in full folce 2nd effect, and abide by
and satisfy the material terms and conditions of, all material permits, liclnises, registrations and
other authorizations with or granted by any governmental authorities that may be required from
time to time with respect to the performance of its obligations under this Mortgage.

(@  Borrower does not and shall not own any subsidiary, or make any
investment in any person or entity.

() Borrower has not and shall not without the unanimous consent of all its
general partners, directors or members, as applicable, file or consent to the filing of any petition,
either voluntary or involuntary, to take advantage of any applicable insolvency, bankruptcy,
liquidation or reorganization statute, or make an assignment for the benefit of creditors,

(s)  If Borrower is a limited partnership with more than one general partner, its
limited partnership agreement requires the remaining partners to continue the partnership as long
as one solvent general partner exists.

26.  ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER IN
POSSESSION. As part of the consideration for the indebtedness evidenced by the Note,
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Borrower hereby absolutely and unconditionally assigns and transfers to Lender all the rents and
revenues of the Property, including those now due, past due, or to become due by virtue of any
lease or other agreement for the occupancy or use of all or any part of the Property, regardless of
to whom the rents and revenues of the Property are payable. Borrower hereby authorizes Lender
or Lender’s agents to collect the aforesaid rents and revenues and hereby directs each tenant of
the Property to pay such rents to Lender or Lender’s agents; provided, however, that prior to
written notice given by Lender to Borrower of the breach by Borrower of any covenant or
agreement of Borrower in this Instrument or any other Loan Document, Borrower shall collect
and receive all rents and revenues of the Property as trustee for the benefit of Lender and
Borrower, to apply the rents and revenues so collected to the sums secured by this Instrument in
the order provided in paragraph 3 hereof with the balance, so long as no such breach has
occurred, to the zccount of Borrower, it being intended by Borrower and Lender that this
assignment of reits constitutes an absolute assignment and not an assignment for additional
security only. Upen delivery of written notice by Lender to Borrower of the breach by Borrower
of any covenant or agrecrient of Borrower in this Instrument, and without the necessity of
Lender entering upon and‘taking and maintaining full control of the Property in person, by agent
or by a court-appointed receiver; Lender shall immediately be entitled to possession of all rents
and revenues of the Property asspecified in this paragraph 26 as the same become due and
payable, including, but not limited t), rents then due and unpaid, and all such rents shall
immediately upon delivery of such noticebe held by Borrower as trustee for the benefit of
Lender only; provided, however, that the wr.ttén notice by Lender to Borrower of the breach by
Borrower shall contain a statement that Lend :r exercises its rights to such rents. Borrower
agrees that commencing upon delivery of such written notice of Borrower’s breach by Lender to
Borrower, cach tenant of the Property shall make sac!irents payable to and pay such rents to
Lender or Lender’s agents on Lender’s written demand{e-each tenant therefor, delivered to each
tenant personally, by mail or by delivering such demand to ¢ich tenant’s premises, without any
liability on the part of said tenant to inquire further as to the'eéxistence of a default by Borrower.

Borrower hereby covenants that Borrower has not executed sav prior assignment of said
rents, that Borrower has not performed, and will not perform, any acts or has not executed, and
will not execute, any instrument which would prevent Lender from exercising its rights under
this paragraph 26, and that at the time of execution of this Instrument therc has-been no
anticipation or prepayment of any of the rents of the Property for more than one month prior to
the due dates of such rents. Borrower covenants that Borrower will not hereafter ¢ilzct or
accept payment of any rents of the Property more than one month prior to the due datss of such
rents. Borrower further covenants that Borrower will execute and deliver to Lender suck turther
assignments of rents and revenues of the Property as Lender may from time to time request.

Upon Borrower’s breach of any covenant or agreement of Borrower in this Instrument, or
upon Borrower’s breach of any material covenant of Borrower as landlord or lessor under any
lease, Lender shall be entitled to the appointment of a receiver for the Property, without notice to
Borrower or any other person or entity and Lender may in person, by agent or by a court
appointed receiver, regardless of the adequacy of Lender’s security, enter upon and take and
maintain full control of the Property in order to perform all acts necessary and appropriate for the
operation and maintenance thercof including, but not limited to, the execution, cancellation or
modification of leases, the collection of all rents and revenues of the Property, the enforcement
or fulfillment of any terms, condition or provision of any lcase, the making of repairs to the
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Property and the execution or termination of contracts providing for the management or
maintenance of the Property, all on such terms as are deemed best to protect the security of this
Instrument. In the event Lender clects to seek the appointment of a receiver for the Property
upon Borrower’s breach of any covenant or agreement of Borrower in this Instrument, Borrower
hereby expressly consents to the appointment of such receiver. Lender or the receiver shall be
entitled to receive a reasonable fee for so managing the Property.

All rents and revenues collected subsequent to delivery of written notice by Lender to
Borrower of the breach by Borrower of any covenant or agreement of Borrower in this
Instrument shall be applied first to the costs, if any, of taking control of and managing the
Property and ~ellecting the rents, including, but not limited to, attorney’s fees, receiver’s fees,
premiums on receiver’s bonds, costs of repairs to the Property, premiums on insurance policies,
taxes, assessmenis and other charges on the Property, and the costs of discharging any obligation
or liability of Borrdwer as lessor or landlord of the Property and then to the sums secured by this
Instrument. Lender oz thzxeceiver shall have access to the books and records used in the
operation and maintenance of the Property and shall be liable to account only for those rents
actually received. Lender shall-not be liable to Borrower, anyone claiming under or through
Borrower or anyone having an iiforest in the Property by reason of anything done or left undone
by Lender under this paragraph 26¢.

If the rents of the Property are not sufficient to meet the costs, if any, of taking control of
and managing the Property and collecting tli¢ rents, any funds expended by Lender for such
purposes shall become indebtedness of Borrow¢r t¢ Lender secured by this Instrument pursuant
to paragraph 8 hereof. Unless Lender and Borrovwer agree in writing to other terms of payment,
such amounts shall be payable upon notice from Lende: to Borrower requesting payment thereof
and shall bear interest from the date of disbursement at the tate stated in the Note unless payment
of interest at such rate would be contrary to applicable law. “z'which event such amounts shall
bear interest at the highest rate which may be collected from Borro'wer under applicable law.

Any entering upon and taking and maintaining of control of the P:operty by Lender or the
receiver and any application of rents as provided herein shall not cure or waive any default
hereunder or invalidate any other right or remedy of Lender under applicaalz law or provided
herein. This assignment of rents of the Property shall terminate at such time &s th.s Instrument
ceases to secure indebtedness held by Lender.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree s follows:

27.  ACCELERATION; REMEDIES. Upon Borrower’s breach of any representation,
covenant or agreement of Borrower in this Instrument, the Note, the Environmental Indemnity
Agreement or any other Loan Document, including, but not limited to, the covenants to pay
when due any sums secured by this Instrument, Lender, at Lender’s option, may declare all of
the sums secured by this Instrument to be immediately due and payable without further demand,
and may invoke the power of sale and any other remedies permitted by applicable law or
provided herein. Borrower acknowledges that the power of sale herein granted may be exercised
by Lender without prior judicial hearing. Borrower has the right to bring an action to assert the
non-existence of a breach or any other defense of Borrower to acceleration and sale. Lender
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shall be entitled to collect all costs and expenses incurred in pursuing such remedies, including,
but not limited to, attorney’s fees and costs of documentary evidence, abstracts and title reports.

Notwithstanding the foregoing, Lender shall not invoke any remedy provided hereunder,
under the Loan Documents, at law or in equity upon Borrower’s breach of a non-monetary
representation, covenant, or agreement of Borrower in this Instrument, the Note, the
Environmental Indemnity Agreement or any other Loan Document, other than a breach of
paragraphs S (provided, however, that Borrower shall be entitled to the cure period
specified immediately below for defaults other than the loss of or gap in the insurance
coverages required herein), 19, 25, 32(k), 32(1) or 32(n) of this Instrument, or paragraph 2 of
the Environmental Indemnity Agreement, provided Borrower shall have, on or before the date
that is ten (10} cays after Borrower’s receipt of notice thereof, cured such default or, if such
default cannot be cured within such ten (10) day period, Borrower shall have commenced to cure
within such ten (10} dav period and is taking all actions required to diligently cure such default
and such default is cuied on or before the date that is thirty (30) days after Borrower’s receipt of
a notice to cure such defavit provided, however with respect to a default relating to the
environmental condition of the Property that is not capable of cure within said thirty (30) day
period, Borrower shall be entitled 0 such additional time as is necessary to effectuate a cure so
long as (i) Borrower diligently pursués such cure and presents Lender with written evidence
reasonably acceptable to Lender every ity (30) days that it is continuing to diligently pursue
such cure, and (ii) Lender’s lien position s pot impaired in Lender’s reasonable discretion as a
result of said environmental condition.

See paragraph 34 of this Instrument,

28. RELEASE. Upon payment of all sums secured ov tkis Instrument, Lender shall release
this Instrument. Borrower shall pay Lender’s $100 for the reizase of this Instrument.

29.  ATTORNEY’S FEES. As used in this Instrument and ifi the Note, “attorney’s fees”
shall include attorney’s fees, if any, which may be awarded by an appetlate court.

30. LIMITATIONS ON RECOURSE. The provisions of Section 9 of itie Note, regarding
the personal liability of the Borrower for payment and performance of all of the obigations,
covenants and agreements of the Borrower under the Note, this Instrument and the oi'er Loan
Documents, are incorporated herein by this reference.

31.  REPRESENTATIONS OF BORROWER. The Borrower hereby represents to Lender
the following:

(a)  Borrower is a limited liability company duly organized, validly existing and in
good standing under the laws of the State of Illinois. Borrower is not a foreign corporation,
foreign partnership, foreign trust, or foreign estate (as those terms are defined in the Internal
Revenue Code and Income Tax Regulations). There are no proceedings or actions pending,
threatened or contemplated for the liquidation, termination or dissolution of Borrower.

(b)  Attached to that certain Rent Schedule Certification (herein so called) provided to
Lender in connection with this Loan is a true, correct, and complete list of each and every lease
affecting the Property, together with all extensions and amendments thereof (the “Existing
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Leases™); Borrower has delivered to Lender a true, correct, and complete copy of each of the
Existing Leases; and there are no other leases, assignments, modifications, extensions, renewals,
or other agreements of any kind whatsoever (written or oral) outstanding with respect to the
leases or the Property.

(¢)  Unless otherwise specified in the Rent Schedule Certification:
(1) the Existing Leases are in full force and effect;

(i)  Borrower has not given any notice of default to any tenant under an
Existing Lease (an “Existing Tenant”) which remains uncured,;

fin}. no Existing Tenant has any set off, claim or defense to the enforcement of
any Existing Leasc;

(iv)  ne’Existing Tenant is in arrears in the payment of rent, additional rent or
any other charges whatsoev/r<due under any Existing Lease; or, to the knowledge of Borrower,
is materially in default in the psrthrmance of any other obligations of such Existing Tenant under
the applicable Existing Lease;

(v)  Borrower has copleted all work or alterations required of the landlord or
lessor under each Existing Lease; and all cftke other obligations of landlord or lessor under the
Existing Leases have been performed:;

(vi)  Except as previously disclosed to Lender, no Lease contains any option to
purchase, right of first refusal to lease or purchase, any-¢ gbt to terminate or vacate the Property
prior to the expiration of the term of such Lease (other thar’due to an event of condemnation or
casualty) or any other similar provisions which adversely aficct the Property or which might
adversely affect the rights of any holder of the Loan; and

(vii)  all leasing commissions and other compensatiosi ravable to any broker in
connection with any Existing Lease have been paid.

(d)  Borrower has delivered to Lender a true, correct, and complete rent r4ll (the “Rent
Roll”) of annual and monthly rents payable by all Existing Tenants, including all peicentage
rents, if any, expiration dates of the Existing Leases, and the amount of security depotit reing
held by Borrower under each Existing Lease, if any; and Borrower has not granted any Existing
Tenant any rent concessions (whether in form of cash contributions, work agreements,
assumption of an Existing Tenant’s other obligations, or otherwise) or extenstons of time
whatsoever not reflected in such Rent Roll,

(¢)  There are no legal proceedings commenced (or, to the best of the knowledge of
the Borrower, threatened) against Borrower by any Existing Tenant; no rental in excess of one
month’s rent has been prepaid under any of the Existing Leases; each of the Leases is valid and
binding on the parties thereto in accordance with its terms; and the execution of this Instrument
and the other Loan Documents will not constitute an event of default under any of the Existing
Leases.
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H Borrower currently holds the security deposits (if any) specified in the Existing
Leases and has not given any credit, refund, or set off against such security deposits to any
person.

(g8)  There are no residential units in the Property, and no portion of the Property is an
apartment or other unit subject to any form or rent control, stabilization or regulation; and no
person presently occupies any part of the Property for dwelling purposes.

(h)  Except for Borrower, there are no persons or entities occupying space in the
Property as tenants other than the persons or entities specifically named in the Existing Leases.

(1) Except as specifically listed in the schedule of exceptions to coverage in the title
policy insuring‘Lender’s interest in the Property, Borrower is now in possession of the Property;
Borrower’s possession of the Property is peaceable and undisturbed; Borrower does not know
any facts by reason of(which any claim to the Property, or any part thereof, might arise or be set
up adverse to Borrower; ana the Property is free and clear of (i) any lien for taxes (except real
property taxes not yet due-2ud payable for the calendar year in which this Instrument is being
executed), and (ii) any easemeits, rights-of-way, restrictions, encumbrances, liens or other
exceptions to title by mortgage, decree, judgment, agreement, instrument, or, to the knowledge
of Borrower, proceeding in any couri.

G) All charges for labor, materials-or other work of any kind furnished in connection
with the construction, improvement, renovation or 1chabilitation of the Property or any portion
thereof have been paid in full, and no unreleased affidavit claiming a lien against the Property, or
any portion thereof, for the supplying of labor, materiais-or services for the construction of
improvements on the Property has been executed or recorded in the mechanic’s lien or other
appropriate records in the county or other locality in whick the -Property is located.

(k) The Property and the current and contemplated uses f the Property are in
compliance with all applicable federal, state, county and municipal .aws, rules, regulations and
ordinances, applicable restrictions, zoning ordinances, building codes asiii regulations, building
lines and easements, including, without limitation, federal and state environiental protection law
and the Americans with Disabilities Act of 1990, the Fair Housing Amendments £ct of 1988, all
state and local laws or ordinances related to handicapped access, and any statute; rule; regulation,
ordinance, or order of governmental bodies or regulatory agencies, or any order or déeice of any
court adopted or enacted with respect thereto (collectively, “Applicable Laws™) and the i'roperty
is not relied upon by, and does not rely upon, any building or improvement not part of the
Property to fulfill any Applicable Law except to the extent of any valid and existing reciprocal
easement agreements specifically listed in the title policy insuring Lender’s interest in the
Property; no governmental authority having jurisdiction over any aspect of the Property has
made a claim or determination that there is any such violation; the Property is not included in
any area identified by the Secretary of Housing and Urban Development pursuant to the Flood
Disaster Protection Act of 1973, as amended, as an area having special flood hazards; and all
permits, licenses and the like which are necessary for the operation of the Property have been
issued and are in full force and effect.
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(D There have been no material adverse changes, financial or otherwise, in the
condition of Borrower from that disclosed to Lender in the loan application submitted to Lender
by Borrower, or in any supporting data submitted in connection with the Loan, and all of the
information contained therein was true and correct when submitted and is now substantially and
materially true and correct on the date hereof.

(m)  There is no claim, litigation or condemnation proceeding pending, or, to the
knowledge of the Borrower, threatened, against the Property or Borrower, which would affect
the Property or Borrower’s ability to perform its obligations in the connection with the Loan.

(n) _The Property is a contiguous parcel and separate tax parcel.

(o)  Nesproceedings in bankruptey or insolvency has ever been instituted by or against
Borrower or any aiTiiiate thereof, and no such proceeding is now pending or contemplated.

(p)  Borrower1s,and if there are any general partners or members of Borrower, such
partners or members are, soivent pursuant to the laws of the United States, as reflected by the
entries in Borrower’s books and rzcerds and as reflected by the actual facts.

(@) The Loan Documents have been duly authorized, executed and delivered by
Borrower and constitute valid and binding sbligations of Borrower, enforceable against
Borrower in accordance with their respectivederms. No approval, consent, order or authorization
of any governmental authority and no designatioz;, vegistration, declaration or filing with any
governmental authority is required in connection with the execution and delivery of the Note,
this Instrument or any other Loan Document.

(r) The execution and delivery of the Loan Docuraents will not violate or contravene
in any way the articles of incorporation or bylaws or partnérship agreement, articles of
organization or operating agreement as the case may be, of Borrawe: or any indenture,
agreement or instrument to which Borrower is a party or by which i o1 its property may be
bound, or be in conflict with, result in a breach of or constitute a default“inder any such
indenture, agreement or other instrument, result in the creation or impositinn of any lien, charge
or encumbrance of any nature whatsoever upon any of the property or assets of Borrower, except
as contemplated by the provisions of such Loan Documents, and no action or appieval with
respect thereto by any third person is required.

(s)  No part of the Property is all or a part of Borrower’s homestead.

(1) The Property is served by all utilities required for the current or contemplated use
thereof. All utility service is provided by public utilities and the Property has accepted or is
equipped to accept such utility service.

(u)  All public roads and streets necessary for service of and access to the Property for
the current or contemplated use thereof have been completed, are serviceable and all-weather and

are physically and legally open for use by the public.

(v} The Property is serviced by public water and sewer systems.
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(W)  The Property is free from damage caused by fire or other casualty.

(x)  Allliquid and solid waste disposal, septic and sewer systems located on the
Property are in a good and safe condition and repair and in compliance with all Applicable Laws.

(y)  All service and maintenance agreements affecting the Property may be terminated
upon the giving of thirty (30) days or less prior written notice.

(z)  The Loan is for business and commercial use and is not for personal, family or
household purposes. Substantially all of the proceeds of the Loan are being used to acquire or
improve or protect an interest in real property (as that term is defined in the United States
Treasury reguiations section 1.860G-2(a)(4)) which interest in real property is the only security
for the Loan orth fair market value of such interest in real property is at least equal to eighty
percent (80%} of (< principal amount of the Loan.

32. BORROWER’S ADDITIONAL COVENANTS. Borrower hereby covenants, agrees
and undertakes to:

(@)  fulfill and performi all of Borrower’s obligations as landlord or lessor under any
lease; will promptly send Lender copies of any notices of default received from the tenant under
any lease; and will enforce (short of terminating such lease) the performance by the tenant of the
tenant’s obligations under any lease;

(b)  not make, enter into, execute, cancel amend or modify any lease without the prior
written consent of Lender (other than an Exempt Lease);

(c)  notapprove any assignment of a lease, of any sublease or underlease, without the
prior written consent of Lender (other than an Exempt Leas¢);

(d)  not cancel or modify any guaranty of a lease, or rel¢zs=)any security deposit or
letter of credit constituting security under a lease, without the prior writt<n consent of Lender;

(e)  notaccept prepayment of any installment of rent from any tesiants-of the Property
for a period of more than one (1) month in advance;

(f) not further assign the whole (or any part of) the leases or the rents;

(g8)  notundertake or commence any alterations of any improvements on the Property
the cost of which is in excess of five percent (5%) of the then original principal amount of the
Note, without the prior written consent of Lender;

(h)  intentionally omitted;

(i) continuously maintain Borrower’s existence in the State of Illinois and right to do
business in the state in which the Property is located;

)] at any time any law shall be enacted imposing or authorizing the imposition of
any tax upon this Instrument, or upon any rights, titles, liens or security interests created hereby,
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or upon the obligations secured hereby or any part thereof, immediately pay all such taxes;
provided that, if such law as enacted makes it unlawful for Borrower to pay such tax, Borrower
shall not pay nor be obligated to pay such tax, and in the alternative, Borrower may, in the event
of the enactment of such a law, and must, if it is unlawful for Borrower to pay such taxes, prepay
the obligations secured hereby in full within sixty (60) days after demand therefor by Lender;

(k) not execute or deliver any deed of trust, mortgage or pledge of any type covering
all or any portion of the Property;

D not acquire any real property or assets (other than the Property) or operate any
business other.than the management and operation of the Property during the term of the Loan;

(m)  aotpermit any drilling or exploration for or extraction, removal or production of
any mineral, natura*eiement, compound or substance from the surface or subsurface of the
Property regardless ofthz depth thereof or the method of mining or extraction thereof;

(n)  not change i's'name, identity, structure or employer identification number during
the term of the Loan;

(0)  pay on demand all reasonable and bona fide out-of-pocket costs, fees and
expenses and other expenditures, includizng, but not limited to, reasonable attorneys’ fees and
expenses, paid or incurred by Lender incider? to this Instrument or any other Loan Document
(inctuding, but not limited to, reasonable attorneys® fees and expenses in connection with the
negotiation, preparation and execution hereof and-of any other Loan Document and any
amendment hereto or thereto, any release hereof, ariy zonsent, approval or waiver hereunder or
under any other Loan Document, the making of any advanie under the Note, and any suit to
which Lender is a party involving this Instrument or the Piorerty) or incident to the enforcement
of the obligations secured hereby or the exercise of any right or *€inedy of Lender under any
Loan Document; and

(p)  maintain and keep the Property in compliance with all Ayplicable Laws.
33. RESERVES.
(a) CAPITAL IMPROVEMENTS RESERVE.

(1) Commencing on the first day a monthly installment of principal and
interest is due and payable under the Note and continuing on the first calendar day of each
calendar month thereafter, Borrower shall deliver to Lender, together with the regular
installments of principal and interest an amount (a “CIR Payment™) equal to $1,020.75. Each
CIR Payment shall be deemed “Other Impositions” and “Funds” as defined in paragraph 2 of
this [nstrument. The CIR Payments will be placed in interest beating deposits or accounts in the
name of Lender or Lender’s loan servicer at the same financial institution(s) as the other Funds
(the “Other Impositions Account™), shall be held in accordance with the terms of paragraph 2 of
this Instrument, and may be drawn on by Borrower for deferred maintenance and/or ongoing
capital improvement expenditures in connection with the Property, pursuant to the terms set forth
below in subparagraph 33(a)(ii). At Lender’s discretion, the CIR Payments may be increased
to reflect any increase in the “Consumer Price Index” published by the Bureau of Labor Statistics
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of the U.S. Department of Labor, All Items, U.S. city average, all urban consumers (presently
denominated “CPI-U”), or a successor or substitute index appropriately adjusted (the “CPI”). In
the event Lender shall elect not to increase the CIR Payment for any given year by the CPI,
Lender, at its sole discretion, may during any subsequent year elect to increase the CIR Payment
by the aggregate amount of CPI increases which Lender otherwise was entitled to make during
the previous years in which it did not elect to make such increases.

(i) So long as Borrower (x) is not in default under any of the terms of the
Note, this Instrument or any of the other Loan Documents, and (y) no situation exists which with
the passage of time or the giving of notice or both would constitute a default under the Note, this
Instrument or zny of the other Loan Documents, Borrower, subject to the following provisions of
this subparagraph (i) and upon ten (10) days’ prior written notice to Lender and Lender’s loan
servicer (which notice shall include a brief statement of the purpose for which the advance is to
be used), shall be ertitled to draw on the CIR Payments on deposit in the Other Impositions
Account solely for the payment of deferred maintenance and/or ongoing capital improvement
expenditures for the Propeity. Borrower may not make any drawing on the Other Impositions
Account (1) for less than $500 and (2) without the prior consent of Lender. Lender reserves the
right to require such informatioi‘es Lender may reasonably require, and to withhold consent in
the event that Lender deems it necessary to do so. Without limiting the foregoing, Lender may
request, in connection with a request by Borrower for a drawing on the Other Impositions
Account, that Borrower furnish written evidenze reasonably satisfactory to Lender that the
amount requested by Borrower is for work pe formed, services or materials furnished, and bills
paid or payable with respect to the defesred mait'tenance and/or ongoing capital improvement
expenditures (including, but not limited to, contracts 2nd invoices for work performed or
materials supplied and mechanics’ and materialmen’ Iiei{ zeleases and waivers from such parties
performing such work or supplying such materials). Lendéralso reserves the right to make any
disbursement or portion thereof from the Other Impositions /A¢count directly to the party
performing such work or supplying such materials. Lender or I2nder’s servicing agent, as the
case may be, shall be entitled to charge Borrower a reasonable processing fee for administering
and reviewing Borrower’s draw requests. In addition, Lender shall be4ernbursed by Borrower
for any costs incurred by Lender or Lender’s servicing agent in inspecting the Property in
connection with Borrower’s draw requests. Any such processing fees and ispeciion costs shall
be deducted by Lender from the Funds on deposit or account or, at Lender’s opiin,shall be paid
to Lender by Borrower within ten (10) days of Lender’s written demand.

(iif)  Each CIR Payment is pledged as additional security for the sums s2cured
by this Instrument and any of the other Loan Documents. Borrower hereby grants to Lender a
lien and security interest in each CIR Payment and the deposit or other accounts in which such
payments are placed.

(b)  TENANT IMPROVEMENTS/LEASING COMMISSION RESERVE.

(i) Commencing on the first day a monthly installment of principal and
interest is due and payable under the Note and continuing on the first calendar day of each
calendar month thereafter, Borrower shall deliver to Lender, together with the regular
installments of principal and interest an amount (a “TI/L.C Payment™) equal to $5,016.33. Each
TVLC Payment shall be deemed “Other Impositions” and “Funds” as defined in paragraph 2 of

{A0048034.D0C 5} 29




0325939051 Page: 30 of 39

UNOFFICIAL COPY

this Instrument. The TI/LC Payments will be placed in the Other Impositions Account, shall be
held in accordance with the terms of paragraph 2 of this [nstrument, and may be drawn on by
Borrower for tenant improvement and/or leasing commission expenditures in connection with
the Property, pursuant to the terms set forth below in subparagraph 33(b)(ii). Interest earned
on the Funds on deposit in the Other Impositions Account shall be credited to the Other
Impositions Account. At Lender’s discretion, the T/LC Payments may be increased to reflect
any increase in the “Consumer Price Index™ published by the Bureau of Labor Statistics of the
U.S. Department of Labor, All Items, U.S, city average, all urban consumers (presently
denominated “CPI-U”), or a successor or substitute index appropriately adjusted (the “CPI”). In
the event Lender shall elect not to increase the TI/LC Payment for any given year by the CPI,
Lender, at its sole discretion, may during any subsequent year elect to increase the TY/LC
Payment by the aggregate amount of CPI increases which Lender otherwise was entitled to make
during the previous jyears in which it did not elect to make such increases. Notwithstanding the
foregoing, in the evént that the undisbursed balance of the Other Impositions Account directly
attributable to the TI/LC Payments equals or exceeds $306,225.00 (the “TI/LC Cap™), Borrower
shall be temporarily relievd of the obligation of making the monthly TI/L.C Payment, provided
that all of the following conditicais are met: (a) that portion of the Property leased as of the date
hereof by Triad Foods Group Li:(*(*Triad”) is the subject of a lease (either with Triad or another
tenant) approved by Lender in accordance with the terms set forth in the Loan Documents, (b)
the Property has an actual vacancy of twelve percent (12%) or less, and (c) the Property
maintains a Projected Debt Service Coveragz Ratio (as defined below) of at least 1.2 to 1.0,
based on the definitions set forth immediately below. In the event thereafter the undisbursed
balance of the Funds is less than the T/LC Cap, Borrower’s obligation to make the monthly
TI/LC Payment shall resume with the next scheduleéd ‘nstallment of principal and interest.

The “Projected Debt Service Coverage Ratio? means the ratio of Adjusted
Projected Property Net Cash Flow (as defined below) to Adissted Debt Service (as defined
below) at the time of Lender’s determination thereof,

The “Adjusted Projected Property Net Cash Flow” will‘oe determined by Lender
on an annualized based on income from the Property (calculated as the sum ¢ (1) base rents and
monthly recoveries on bona fide leases (with tenants unaffiliated with the Burrower, any
principal of the Borrower, any property manager or leasing broker, or any guaranior)in place at
the Property for the next twelve months taken on a pro forma basis using leases at the Property
with tenants then in occupancy, but not on a month-to-month basis, open for business ‘and-naying
rent, and who have not given notice verbally or in writing that they intend to go dark, and-(1i) any
other income deemed recurring by Lender based on trailing twelve month data) minus Property
expenses (based on the greater of actual expenses or the amounts in the Borrower’s budget), after
Lender makes adjustments for (1) a credit loss/vacancy allowance equal to the greater of 6.0%,
actual vacancy or market vacancy, (2) reduction of above-market rents to market as determined
by Lender, (3) increases in expenses from amounts set forth in the Borrower’s budget as
determined by Lender, (4) management fees equal to the greater of actual management fees and
4.0% of total revenues from the Property, (5) material increases in future operating expenses as
determined by Lender, (6) an annual minimum replacement reserve (not less than $0.20 per
square foot per year) and annual reserve for tenant improvement/leasing costs (not less than
$1.00 per square foot per year), and (7) impending vacancies and other adjustments as Lender
shall deem necessary;
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The “Adjusted Debt Service” will be equal to the product of (i) the greater of the
then current interest rate on the Loan, as set forth in the Note, and 7.5%, multiplied by (ii) the
outstanding principal balance of the Loan.

(i)  So long as Borrower (x) is not in default under any of the terms of the
Note, this Instrument or any of the other Loan Documents, and (y) no situation exists which with
the passage of time or the giving of notice or both would constitute a default under the Note, this
Instrument or any of the other Loan Documents, Borrower, subject to the following provisions of
this subparagraph (ii) and upon ten (10) days’ prior written notice to Lender and Lender’s loan
servicer (whigii notice shall include a brief statement of the purpose for which the advance is to
be used), shall be-entitled to draw on the TI/LC Payments on deposit in the Other Impositions
Account solely far toe payment of tenant improvement and/or commissions incurred in
connection with thé Isacing and/or releasing of any tenant space at the Property. Borrower may
not make any drawing on-ihe Other Impositions Account (1) for less than $500 and (2} without
the prior consent of Lender. Lender reserves the right to require such information as Lender may
reasonably require, and to withhold consent in the event that Lender deems it necessary to do so.
Without limiting the foregoing, T<nder may request, in connection with a request by Borrower
for a drawing on the Other Impositions Account, that Borrower furnish written evidence
reasonably satisfactory to Lender that tlic amount requested by Borrower is for work performed,
services or materials furnished, and bills paid or payable with respect to such tenant
improvements and/or commissions {including, but not limited to, contracts and invoices for work
performed or materials supplied and mechanics® anu materialmen’ lien releases and waivers from
such parties performing such work or supplying such- materials). Lender also reserves the right
to make any disbursement or portion thereof from the Gtker Impositions Account directly to the
party performing such work or supplying such materials. ‘l.ender or Lender’s servicing agent, as
the case may be, shall be entitled to charge Borrower a reasonable.processing fee for
administering and reviewing Borrower’s draw requests. In addition.Lender shall be reimbursed
by Borrower for any costs incurred by Lender or Lender’s servicing agent in inspecting the
Property in connection with Borrower’s draw requests. Any such processing fees and inspection
costs shall be deducted by Lender from the Funds on deposit or account or, «t Lender’s option,
shall be paid to Lender by Borrower within ten (10) days of Lender’s written deiand.

(iify  Fach TI/LC Payment is pledged as additional security for tie'sums
secured by this Instrument and any of the other Loan Documents. Borrower hereby grants to
Lender a lien and security interest in each TI/LC Payment and the deposit or other accounts in
which such payments are placed.

(iv)  Borrower agrees to pay Lender as an additional TI/LC Payment (which
shall not relieve Borrower of making all other TI/LC Payments required hereunder in full) into
the Other Impositions Account, within three (3) business days of its receipt of the same, all lease
cancellation payments and all sums received by Borrower as a return of unamortized tenant
improvement or leasing commission costs in connection with Leases at the Property.

34.  FORECLOSURE. Lender may institute a proceeding or proceedings, judicial or
nonjudicial, by advertisement or otherwise, for the complete or partial foreclosure of this
Instrument or the complete or partial sale of the Property under the power of sale contained
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herein or under any applicable provision of law. Following a sale pursuant to the exercise of the
Lendet’s power of sale, as provided herein, Borrower and any indemnitor or guarantor of the
loan secured hereby shall remain personaily liable for any deficiency to the full extent provided
by applicable law (but only to the extent of such party’s liability under, and subject to,
limitations contained in the Loan Documents).

35. ASSUMABILITY.

(@)  So long as (i) Borrower is not in default under any of the terms of the Note, this
Instrument or any other Loan Document, and (ii) no situation exists which with the passage of
time or the giving of notice or both would constitute a default under the Note, this Instrument or
any other LoarrDocument, in the event Borrower desires to transfer all of the Property to another
party (the “Transfetze”) and have the Transferee assume all of Borrower’s obligations under the
Note, this Instrume:it 7nd all of the other Loan Documents {collectively, the “Transfer and
Assumption”), Borrovcr, subject to the terms of this paragraph, may make a written application
to Lender for Lender’s consent to the Transfer and Assumption, subject to the conditions set
forth in subparagraph (b} of this paragraph 35. Together with such written application (and
afterwards if requested by Lendei); Borrower will submit to Lender true, correct and complete
copies of any and all information an4 decuments of any kind requested by Lender concerning the
Property, Transferee and/or Borrowet; together with any review fee required by Lender, in
Lender’s sole discretion.

(b)  Lender shall not unreasonably withhold its consent to a Transfer and Assumption
provided and upon the condition that:

(1) Lender receives an opinion from <oursel acceptable to Lender that (x)
such Transfer and Assumption shall not affect, in any way, the-enforceability of the Loan
Documents or the lien status, and (y) that the Transferee complics in all respects with the
provisions of paragraph 25 of this Instrument and such other conditions concerning the
organizational structure of the Transferee as were required by Lender a#the time of the making
of the Loan;

(i)  Borrower has submitted to Lender true, correct and compleiz copies of any
and all information and documents of any kind requested by Lender concerning ih< Praperty,
Transferee and/or Borrower;

(iti)  the Transferee, in Lender’s sole judgment, has sufficient experience in
managing assets similar in size and type to the Property;

(iv)  in Lender’s sole judgment, the Transferee and the partners, members or
sharcholders of the Transferee are financially sound or have sufficient financial resources to
manage the Property for the term of the Loan;

(v)  the Loan has been placed, or Lender plans to place the Loan, in an offering
of Securities (as defined in paragraph 37) and Lender receives written confirmation from the
Rating Agencies (as defined below) that the Transfer and Assumption will not result in any
downgrade, qualification or withdrawal of the ratings assigned to the pool and assets in which
the Loan has been placed; and
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(vi)  Borrower has paid any and all review fees required by Lender and any
Rating Agencies.

(©) If Lender consents to the Transfer and Assumption, the Transferee and/or
Borrower as the case may be, shall deliver the following to Lender:

(1) Borrower shall deliver to Lender an assumption fee in the amount of one
percent (1%) of the then unpaid principal balance of the Loan;

(i)  Botrower and Transferee shall execute and deliver to Lender any and all
documents reaxired by Lender, in form and substance required by Lender, in Lender’s sole
discretion (the“Assumption Documents™),

(i1iy - Borrower shall cause to be delivered to Lender, an endorsement to the
mortgagee policy of titie/insurance then insuring the lien created by this Instrument in form and
substance acceptable to Lezider, in Lender’s sole discretion (the “Endorsement™); and

(iv)  Borrowcr shall deliver to Lender a payment in the amount of all costs
incurred by Lender in connectiord with-the Transfer and Assumption, including but not limited to,
Lender’s attorneys fees and expenses, ajl recording fees for the Assumption Documents, and all
fees payable to the title company for the-gslivery to Lender of the Endorsement.

(d)  Notwithstanding anything contaircd in this paragraph to the contrary, (x) under
no circumstances may the Property and Loan be transferred and assumed by any party under the
terms of this paragraph more than once during the enrive term of the Loan and (y) except based
on Lender’s written agreement to the Transfer and Asso:aption and Borrower’s and Transferee’s
compliance with all of the terms and provisions of this paragraph, the terms and provisions of
this paragraph shall in no way amend or modify the terms and provisions contained in
paragraph 19 of this Instrument.

(¢)  Inthe event of an approved Transfer and Assumption, th~ Borrower named herein
and the original guarantor(s) shall be released from and after the effective date of the Transfer
and Assumption with respect to issues and liabilities arising from and after the cifective date.
This release shall not release the Borrower named herein and the original guarantoss) with
respect to issues and liabilities arising prior to the effective date of the Transfer and Assumption.

36. WAIVER OF JURY TRIAL. BORROWER HEREBY KNOWINGLY,
VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHT THE BORROWER MAY
HAVE TO A TRIAL BY JURY IN RESPECT TO ANY LITIGATION BASED HEREON, OR
ARISING OUT OF, UNDER OR IN CONJUNCTION WITH THE NOTE, THIS
INSTRUMENT, ANY OTHER LOAN DOCUMENT, ANY OTHER AGREEMENT
CONTEMPLATED TO BE EXECUTED IN CONNECTION HEREWITH, OR ANY COURSE
OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR
WRITTEN) OR ACTIONS OF EITHER PARTY.

37. FURTHER ASSURANCES; TRANSFER OF LOAN. (a) Borrower will, at the cost of
Borrower, and without expense to Lender, do, execute, acknowledge and deliver all and every
such further acts, deeds, conveyances, mortgages, assignments, notices of assignment, Uniform
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Commercial Code financing statements or continuation statements, transfers and assurances as
Lender shall, from time to time, require, for the better assuring, conveying, assigning,
transferring, and confirming unto Lender the property and rights hereby mortgaged, given,
granted, bargained, sold, alienated, enfeoffed, conveyed, confirmed, pledged, assigned and
hypothecated or intended now or hereafter so to be, or which Borrower may be or may hereafter
become bound to convey or assign to Lender, or for carrying out the intention or facilitating the
performance of the terms of this Instrument or for filing, registering or recording this Instrument
or for facilitating the sale of the Loan and the Loan Documents as described in subparagraph
37(b) below. Borrower, on demand, will execute and deliver and hereby authorizes Lender to
execute in the name of Borrower or without the signature of Borrower to the extent Lender may
lawfully do s=. ¢ne or more financing statements, chattel mortgages or other instruments, to
evidence more effectively the security interest of Lender in the Property. Upon foreclosure, the
appointment of a'receiver or any other relevant action, Borrower will, at the cost of Borrower
and without expense-to-Lender, cooperate fully and completely to effect the assignment or
transfer of any license, peiinit, agreement or any other right necessary or useful to the operation
of the Property. Borrower grants to Lender an irrevocable power of attorney coupled with an
interest for the purpose of exerzising and perfecting any and all rights and remedies available to
Lender at law and in equity, incivding, without limitation, such rights and remedies available to
Lender pursuant to this paragraph.

(b) Borrower acknowledges that Lender and its successors and assigns may (i)
sell this Instrument, the Note and other Loan Documents to one or more investors as a whole
loan, (ii) participate the Loan secured by this Initruinent to one or more investors, (iii) deposit
this Instrument, the Note and other Loan Documeris with a trust, which trust may sell
certificates to investors evidencing an ownership interestin the trust assets, or (iv) otherwise sell
the Loan or interest therein to investors (the transactions sefcrred to in clauses (1) through (ivjare
hereinafter each referred to as a “Secondary Market Transaction™. Borrower shall cooperate
with Lender in effecting any such Secondary Market Transacticn and shall cooperate to
implement all requirements imposed by any Rating Agency involved in any Secondary Market
Transaction, including but not limited to, (a) providing Lender an esioprél certificate and such
information, legal opinions and documents relating to Borrower, any guurantor, the Property and
any tenanis of the Property as Lender or the Rating Agencies may reasonaviy request in
connection with such Secondary Market Transaction, (b) amending the Loan Docoments and
organizational documents of Borrower, and updating and/or restating officer's certilioates, title
insurance and other closing items, as may be required by the Rating Agencies, and (¢) unon
Lendet[s request amending the Loan Documents (and updating and/or restating officer's
certificates, title insurance and other closing items in connection therewith) to divide the Loan
into two or more separate or component notes, which notes may be included in separate
transactions (and thus may have separate REMIC "start up dates") and have different interest
rates and amortization schedules (but with aggregated financial terms which are equivalent to
that of the Loan prior to such separation). In addition, Borrower shall make available to Lender
all information concerning its business and operations that Lender may reasonably request.
Lender shall be permitted to share al! such information with the investment banking firms,
Rating Agencies, accounting firms, law firms and other third-party advisory firms and investors
involved with the Loan and the Loan Documents or the applicable Secondary Market
Transaction. Lender and all of the aforesaid third-party advisors and professional firms shal! be
entitled to rely on the information supplied by, or on behalf of, Borrower and Borrower
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indemnifies Lender , its successors, assigns and their respective shareholders, employees,
directors, officers, and agents (each an “Indemnified Party” and, collectively, the “Indemnified
Parties™) as to any losses, claims, damages or liabilities that arise out of or are based upon any
untrue statement or alleged untrue statement of any material fact contained in such information
or arise out of or are based upon the omission or alleged omission to state therein a material fact
required to be stated in such information or necessary in order to make the statements in such
information, or in light of the circumstances under which they were made, not misleading.
Lender may publicize the existence of the Loan in connection with its marketing for a Secondary
Market Transaction or otherwise as part of its business development. The term “Rating Agency”
as used herein shall mean each of Standard & Poor’s Ratings Services, a division of McGraw-
Hill Companies, Inc., Moody’s Investors Service, Inc., and Fitch, Inc., or any other nationally-
recognized statistical rating agency which has been approved by Lender.

38. FUTURE AOYANCES. Upon request of Borrower, Lender, at Lender’s option so long
as this Instrument secures.indebtedness held by Lender, may make Future Advances to
Borrower. Such Future Aavinces, with interest thereon, shall be secured by this Instrument
when evidenced by promissory nates stating that said notes are secured hereby. At no time shall
the principal amount of the indebeuness secured by this Instrument exceed the original amount
of the Note (US $4,880,000.00) nor shal! the maturity of Future Advances secured hereby extend
beyond the time of repayment of the Ncte.

39. ERISA.

(a)  As of the date hereof and throughout the term of the Loan, (i) Borrower represents
that it is not and will not be an “employee benefit plar’’ zs defined in Section 3(3) of the
Employee Retirement Income Security Act of 1974, as amerded (“ERISA”), which 1s subject to
Title I of ERISA, and (ii) the assets of Borrower do not ana vviii not constitute “plan assets” of
one or more such plans for purposes of Title I of ERISA.

{(b)  As of the date hereof and throughout the term of the o2z (1) Borrower represents
that it is not and will not be a “governmental plan” within the meaning o1 Section 3(3) of ERISA
and (i) transactions by or with Borrower are not and will not be subject to sate statutes
applicable to Borrower regulating investments of and fiduciary obligations wit' respect to
governmental plans.

(¢)  Borrower further covenants and agrees to deliver to Lender such certificauons or
other evidence from time to time throughout the term of the Instrument, as requested by Lender
in its sole discretion, that (1) Borrower is not an “employee benefit plan” as defined in Section
3(3) of ERISA, which is subject to Title I of ERISA, or a “governmental plan” within the
meaning of Section 3(3) of ERISA; (i1) Borrower is not subject to state statutes regulating
investments and fiduciary obligations with respect to governmental plans; and (iii) one or more
of the following circumstances is true:

(1) Equity interests in Borrower are publicly offered securities, within the
meaning of 29 C.F.R. § 2510.3-101(b)(2);
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(ii}  Less than twenty-five percent (25%) of each outstanding class of equity
interests in Borrower are held by “benefit plan investors” within the meaning of 29 C.F.R.
§ 2510.3-101(H)(2); or

(iii)  Borrower qualifies as an “operating company” or a “real estate operating
company” within the meaning of 29 C.F.R. § 2510.3-101(c) or (e) or an investment company
registered under The Investment Company Act of 1940,

40. AMENDMENTS AND WAIVERS. No amendment, modification, termination or
waiver of any provision of this Mortgage, the Note or any other Loan Document, or consent to
any departure therefrom, shall in any event be effective unless the same shall be in writing and
signed by Lende: and any other party to be charged. Each amendment, modification, termination
or waiver shall be eifective only in the specific instance and for the specific purpose for which it
was given. No notize 5 or demand on Borrower in any case shall entitle Borrower to any other
or further notice or dernand in similar or other circumstances.

This Instrument may de executed in any number of duplicate originals and each duplicate
original shall be deemed to be an.original.

[THE REMAINDER OF Til'S PAGE INTENTIONALLY LEFT BLANK.]
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IN WITNESS WHEREOF, Borrowet has executed this Instrument or has caused the same to
be executed by its representatives thereunto duly authorized.

191 WAUKEGAN ROAD, LLC,
an Illinois limited liability company

By: Midwest Realty Managers, LLC,
an Illinois limited liability company, its manager

By: 4*’“ Eﬂ‘%

Name: Kevin'B) Travers
Title: Manage:

§A0048034.DOC 5} 37




0325939051 Page: 38 of 39

UNOFFICIAL COPY

STATE OF ILLINOIS )
) ss.

COUNTY OF 00k )

I, Rowmd & SHADLE  a Notary Public in and for said County, in the State
aforesaid, do hereby certify that Kevin B. Travers, Manager of Midwest Realty Managers, LLC,
an Illinois limited liability company, Manager of 191 Waukegan Road, LLC, who is personally
known to me to be the same person whose name is subscribed to the foregoing instrument as
such Manager, appeared before me this day in person and acknowledged that he/she signed and
delivered the said instrument as his/her own free and voluntary act and as the free and voluntary
act of said cefniny, for the uses and purposes therein set forth.

GIVEN unde my hand and notarial seal, this 2~ day of September, 2003.

B | ( Lyl

NOTARY PRUSLIC - STATE OF
§ wonmmmnEoRes W0 (¢ Q/
- . NOYARY PUBLIC
(SEAL)
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EXHIBIT A

LOT 1 IN CARLES SUBDIVISION UNIT 2, BEING A SUBDIVISION OF PART OF
THE SOUTHEAST % OF SECTION 23, TOWNSHIP 42 NORTH, RANGE 12 EAST
OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PIN: 04-23-201-104
ADDRESS: 121 Waukegan Road, Northfield, llinois
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