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This Construction Mortgage Agreement made«s of October 31, 2003 (this “Mortgage™),
by 6350 NORTH HOYNE, LLC, an Ilinois limited-tiability company, 6160 North Cicero
Avenue, Suite 620, Chicago, 11linois 6 0646 (“Mortgagz:™), with THE PRIVATEBANK AND
TRUST COMPANY, a banking corporation organized and eristiog under the laws of the State of
[llinois, 920 South Waukegan Road, Lake Forest, [llinois 60045 (“Mortgagee™),

CONSTRUCTION MORTGAGE AGREEMENT

WITNESSETH:

WHEREAS, Mortgagor is justly indebted to Mortgagee in an aggrezate principal sum of
up to Three Million Eight Hundred Eighty-Two Thousand Dollars ($3,882,006.00): The Note is
made payable to the order of and delivered to Mortgagee, and is payable togethet vith interest
thereon, from the date thereof, at the rate, in installments and in accordance with all otner terms
set forth therein and in a certain Construction Loan Agreement dated October 31, 2003, by and
between Mortgagor and Mortgagee (the “Loan Agreement”). All terms and conditions of the
Loan Agreement are hereby incorporated herein by this reference.

NOW, THEREFORE, to secure the payment of the said principal sum and interest and
premium, if any, thereon and the performance of the covenants and agreements contained herein
and in the Note, Loan Agreement and the documents described in the Loan Agreement (the
“Loan Documents™), and any extensions, modifications and renewals thereof, Mortgagor does by
these presents grant, bargain, sell, convey, mortgage and warrant unto Mortgagee, its successors
and assigns forever, the real estate and all of Mortgagor’s now or hereafter acquired estate, right,
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title, and interest therein situated in Cook County, State of Tllinois, as more particularly described
in Exhibit A attached hereto and made a part hereof (sometimes herein referred to as the “real
estate”), which real estate, together with the following described property, is collectively referred
to as the “Premises”; Mortgagee (i) acknowledges that the Premises, as of the date hereof|
consists of an apariment building having thirty-one (31) apartment and, pursuant to and subject
to the terms of the Loan Agreement, Mortgagor is to convert same to a thirty-one (31) unit
condominium, each such unit being a “Unit” and collectively being the “Units™; and (ii) agrees
that, from and after the date upon which the Premises are so converted, the term “Premises” shall
mean, be and consist of the Premises as described herein less each of the Units sold by

Mortgagor.

1280478-3

TOGETHER WITH:

(1

(2)

()

(4)

(5)

all night, “itle and interest of Mortgagor, including any after acquired title or
reversion, trand to the streets, avenues, vaults and alleys adjoining the Premises,

all and singalar  the tenements, hereditaments, ecasements, minerals,
appurtenances, pavsages, waters, water courses, riparian, irrigation and drainage
rights, and other riglts, liberties, and privileges thereof or in any way now or
hereafter appertaining, inclading homestead and any other claim at law or in
equity as well as any after'acouired title, franchise, or license and the reversion
and reversions and remainder und remainders thereof,

all of Mortgagor’s interest and righte’26 seller in all contracts for the sale of any
Unit and as lessor in and all leases nowQx bereafter affecting the real estate or any
part thereof, if any, and all rents, issues; proceeds, and profits accruing and to
accrue from the real estate, whether payable pursuant to any present or future
lease or otherwise are pledged primarily and on «‘parity with the real estate and
not secondarily,

all proceeds or sums payable in lieu of or as compensation-for the loss of or
damage to the Premises, all rights in and to all present and futurs fire and other
hazard insurance policies pertaining to the Premises, any and ali sams at any time
on deposit for the benefit of Mortgagee or held by Mortgagee (whethér deposited
by or on behalf of Mortgagor or anyone else) pursuant to any of the provisions of
this Mortgage, and all awards paid or to be paid in connection with or in lieu of
any condemnation, eminent domain, change of grade or similar proceeding for the
taking or for the degradation in the value of all or any part of the Premises
(notwithstanding the foregoing, any earnest money or reservation deposits for the
sale of Units, as defined in the Loan Agreement, shall be subject to the rights of
the depositing purchaser), and

all buildings and i mprovements o f e very kind and description now or hereafter
erected or placed thereon and all materials intended for construction,
reconstruction, alteration, and repairs of such improvements now or hereafter
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erected thereon, all of which materials shall be deemed to be mcluded within the
Premises immediately upon the delivery thereof to the Premises, all contracts for
the construction of improvements on the real estate, and all fixtures and personal
property now or hereafter owned by Mortgagor and attached to or contained in
and used in connection with the Premises, including, but not limited to, all
heating, air-conditioning, sprinklers, freezing, lighting, laundry, incinerating and
dynamo and generating equipment, engines, pipes, pumps, tanks, motors,
conduits, switchboards, plumbing and plumbing fixtures, lifting, cleaning, fire
prevention, fire extinguishing, refrigerating, ventilating and communications
apparatus; boilers, ranges, furnaces, oil burners or units thereof; appliances, air
cooling and air-conditioning apparatus, vacuum cleaning systems; clevators,
escalators; shades; awnings, screens; storm doors and windows; stoves, wall beds,
re'Tigerators, cooking apparatus and mechanical equipment, gas and electrical
titures; partitions, mantels, built-in mirrors, window shades, blinds, furniture of
publicsnaces, halls and lobbies; attached cabinets, ducts and compressors; rugs
and carpets, draperies; furniture and furnishings used in the operations of the
Premises; and. all additions thereto and renewals or replacements thereof or
articles in substitution therefor, whether or not the same are or shall be attached to
said building or buiidings in any manner;

it being mutually agreed, intended and deslared that all of the aforesaid shall, so far as permitted
by law, be deemed to form a part and-jrarcel of the real estate and for the purpose of this
Mortgage to be real estate and covered by this Mortgage, and as to any of the property aforesaid
which does not so form a part and parcel of theral estate, this Mortgage is hereby deemed to be,
and is, as well, a Security Agreement under the Uniform Commercial Code for the purposes of
creating hereby a security interest in such property, which Mortgagor hereby grants to the
Mortgagee as Secured Party (as such term is defined in the Uniform Commercial Code), it being
further understood and agreed that the provisions of this paragiaph shall not apply or attach to
any trade fixture or personal property of any tenant of the Premiiscs;

TO HAVE AND TO HOLD the same unto Mortgagee and iis’successors and assigns
forever, for the purposes and uses herein set forth;

PROVIDED, HOWEVER, that if Mortgagor shall pay the principal-a:id-all interest as
provided in the Note, and shall pay all other sums herein provided for, or secaréd hereby, and
shall well and truly keep and perform all of the covenants herein contained and contained in the
Loan Agreement or any of the Loan Documents, then this Mortgage shall be released, in
consideration o f the payment of One Hundred Dollars ($100.00) and as provided in the Loan
Agreement, otherwise to remain in full force and effect.

This Mortgage sccures, among other obligations which comprise the indebtedness
secured hereby, the Note which evidence loans and advances made by or to be made by
Mortgagee to Mortgagor from time to time, the aggregate principal amount of which shall not
exceed at any one time a maximum amount of Five Million Eight Hundred Eighty-Two
Thousand Dollars ($5,882,000.00), plus interest thereon as provided in the Note and any
disbursements made for the payment of taxes, special assessments, or insurance on the Premises,
with interest on such disbursements.

1280478-3 3
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MORTGAGOR FURTHER COVENANTS and agrees as follows:

1. Payment of Principal and Interest. Mortgagor shall pay promptly when due the
principal and interest on the indebtedness evidenced by the Note and any extensions or
modifications or renewals thereof, in whole or in part, and any and all other sums which may be
at anytime due or required to be paid as set forth herein or as set forth in the Note or the Loan
Agreement.

2. Taxes and Other Charges. Subject to the provisions of Section 34 hereof,
Mortgagor shall immediately pay, when first due and owing, all general taxes, real estate taxes,
special taxes, special assessments, water charges, sewer service charges, association charges, and
all other oharges of whatever kind, ordinary or extraordinary, whether public or private, which
may be levied or imposed against the Premises, and shall furnish to Mortgagee official receipts
therefor within-thirty (30) days after payment thereof.

3. Insurance

(a) Casualty. Mottyagor shall keep the improvements hereafter constructed on the
Premises constantly insured against loss or damage under such types and forms of insurance
policies and in such amounts and for such periods as Mortgagee may from time to time require,
and Mortgagor shall pay promptly, 'when due, any premiums on such insurance. Unless
Mortgagee otherwise agrees, all such insurance shall provide “all risk” agreed value replacement
cost coverage and shall be carried with ccmpanies acceptable to the Mortgagee having a Best's
rating of A+ or A, and shall have attached thereto standard noncontributing mortgage clauses in
favor of Mortgagee, as well as standard waiver .oy subrogation endorsements. Mortgagor shall
not carry separate insurance, concurrent in kind orfsim and contributing in the event of loss,
with any insurance required hereunder. In the event of = change in ownership of the Premises (if
approved n writing by Mortgagee), immediate notice tlierecf-by mail shall be delivered to all
insurers. In the event of any loss covered by such insurance, Mortgagor shall immediately notify
Mortgagee in writing, and Mortgagor hereby authorizes and dirests each and every insurance
company concerned to make payments for such loss directly and” silely to Mortgagee (which
may, but need not, make proof of loss) and Mortgagee is hereby authorizéd to adjust, collect, and
compromise In its discretion all claims under all policies, and Mortgagorshall sign, upon
demand by Mortgagee, all receipts, vouchers, and releases required by ssuch insurance
companies. After deducting any costs of collection, if in the reasonable judgmerit-Of Mortgagee,
the Premises can be restored prior to the maturity of the Note or any extensions, mediSeations or
rencwals thereof, to an architectural and economic unit of the same character and not less
valuable than the same was prior to the insured loss, and adequately securing the outstanding
balance of the indebtedness hereby secured, and the insurers do not deny liability to the insureds,
then, if no Event of Default as specified in Section 23 shall have occurred and be then
continuing, and if there was no Event of Default, whether continuing or not, at the time of
occurrence of damage or destruction which resulted in said loss, the proceeds of insurance shall
be applied to pay for the cost of restoring, repairing, replacing, or rebuilding the Premises or any
part thereof subject to the provisions of Section 12 hereof. If in the reasonable judgment of
Mortgagee, the Premises cannot be restored to an architectural and economic unit as provided for
herein, then at any time from and after the loss covered by such insurance, upon thirty (30) days’
written notice to Mortgagor, Mortgagee may declare the entire balance of the indebtedness

1280478-3 4




0333533204 Page: 3 of 24

UNOFFICIAL COPY

hereby secured shall be and become, immediately due and payable unless Mortgagor shall,
within ten (10) days of such notice, deposit with Mortgagee such additional funds as shall be
necessary in addition to the insurance proceeds, as reasonably determined by Mortgagor. In the
event the proceeds of msurance, if any, shall be made available to Mortgagor for the restoring of
the Premises, and Mortgagor elects to so restore, Mortgagor hereby covenants to restore the same
to be of at least equal value and of substantially the same character as prior to such damage or
destruction; all to be effected in accordance with plans and specifications to be first submitted to
and approved by Mortgagee. Nothing contained in this Mortgage shall create any responsibility
or liability upon Mortgagee to collect any proceeds of any policies of insurance or restore any
portion of the Premises damaged or destroyed through any cause. No interest shall be allowed to
Mortgagor on any insurance proceeds paid to or held by Mortgagor unless within thirty (30) days
of receipt'ol such proceeds, Mortgagor has not applied such proceeds to the principal balance. In
the event of /toreclosure of this Mortgage, or other transfer of title to the Premises in
extinguishment 2t the indebtedness secured hereby, all right, title and interest of Mortgagor, in
and to any insurance palicies then in force, and any claims or proceeds thereunder shall pass to
Mortgagee or any purenzser or grantee. In the event Mortgagee, in its reasonable discretion,
determines that any irsurance provided by Mortgagor, does not comply with the insurance
requirements set forth herein,{pin Mortgagee may, at any time and at its own discretion upon ten
(10) business days’ notice given to,Mortgagor, procure and substitute for any and all of the
insurance so held as aforesaid, such-Gther policy or policies of insurance, in such amount and
carried in such company as it may determire, the cost of which shall be repaid to Mortgagee by
Mortgagor upon demand.

(by  Liability. Mortgagor shall carry 20 maintain in force at all times comprehensive
public liability insurance as may be reasonably required from time to time by Mortgagee in
forms, amounts and with companies reasonably ‘satisfactory to Mortgagee, including any
coverages required by Mortgagee in connection with the construction of improvements on the
real estate, and Mortgagor will apply all insurance proceeds/under such policies to the payment
and discharge of the liabilities in respect of which such proceeds. are collected. Tt is understood
and agreed that the amounts of coverage shall not be less <ii»n Two Million Dollars
($2,000,000.00) single limit and limited to the Premises, and not & blaiiket policy and that the
policy or policies shall name Mortgagee as an additional insured party theréunder.

(c) Flood Insurance. Mortgagor shall carry and maintain in force a4l times flood
insurance, in accordance with the provisions of the Flood Disaster Protection’ Aot-of 1973, as
amended, if the arca in which the Premises are situated is designated as “flood prone” - a “flood
risk area,” as defined in said Act, in an amount satisfactory to Mortgagee and not in excess of
amounts incurred for similar properties, and Mortgagor shall comply with such other
requirements of said Act as are appropriate.

(d)  Policies. Unless Mortgagee otherwise agrees, all policies of insurance required
hercunder to be maintained by Mortgagor, together with evidence that the premium therefor
covering a period of not less than one (1) year has been prepaid, shall be deposited with
Mortgagee and shall provide for, among other things, Mortgagee being named as additional
named insured, or Mortgagee or loss payee thereunder and receiving written notice to Mortgagee
of their expiration or cancellation at least twenty (20) days prior to such event occurring. Not less
than thirty (30) days prior to the expiration of any such policy, Mortgagor shall deposit an
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appropriate renewal or replacement policy and evidence o f the premium p ayment therefor, as
aforesaid.

4. Preservation, Restoration and Use of Premises. No building or other
improvements on the Premises shall (except as required by law) be constructed, altered,
removed, or demolished nor, except as provided below, shall any fixtures or appliances on, in or
about said buildings or improvements owned or to be owned by Mortgagor be severed, removed,
sold or mortgaged. Notwithstanding anything in this Mortgage to the contrary, Mortgagee
hereby consents to demolition of existing structures and renovation and restoration to effect the
conversion as set forth above pursuant to the Loan Agreement. Mortgagor shall promptly repair,
restore, or rebuild any buildings or improvements hereafter on the Premises which may become
damaged ‘or-ve destroyed subject to the provisions of Section 3(a) hereof. Subject to the
Condominium Socuments (as defined in the Loan Agreement), the buildings and improvements
shall be so resicied or rebuilt so as to be of at least equal value and substantially the same
character as prior tO <uch damage or destruction. Mortgagor shall not permit, commit or suffer
any waste, impairment, Or deterioration of the Premises or any part or improvement thereof, and
shall keep and maintain’ine Premises and every part thereof in good repair and condition and
effect such repairs as Morigagie may reasonably require, and, from time to time, make all
needful and proper replacements ziid additions thereto so that said buildings, fixtures, machinery,
appurtenances and improvements il at all times, be in good condition, fit and proper for the
respective purposes for which they were originally erected and installed. Mortgagor shall not
suffer or permit the Premises to be abancwned or to be used for a purpose other than that for
which the Premises are presently used, or represented to Mortgagee to be used. Except as
provided herein, Mortgagor shall not subject th¢ Premises to any use covenants or restrictions
and shall not initiate, join in or consent to any chargein any existing private restrictive covenant,
zoning ordinance, or other public or private restriction/limiting or defining the uses which may
be made of or the kind of improvements which can be ‘censtructed or placed on the Premises or
any part thereof, and shall promptly notify Mortgagee of, and ¢ppear in and defend, at its sole
cost and expense, any such proceedings seeking to effect any vf4he foregoing. No improvement
on the real estate other than described above in this Section, shall‘be ¢onstructed unless plans and
specifications therefor have been first submitted to Mortgagee and approved by it, in the exercise
of its reasonable judgment, as entailing no prejudice to the loan secured hereby or the security
therefor in accordance with the terms of the Loan Agreement. Mortgagor shall not cause or
permit the person, firm ot o ther entity r esponsible for the m anagement o f thé Fremisesto be
changed without Mortgagee's prior written consent. Notwithstanding anything 1 this Mortgage
to the contrary, so long as Mortgagor is not in default under the Note or any(ovtensions,
modifications or renewals thereof, or this Mortgage, Mortgagee shall reasonably cooperate with
Mortgagor in connection with the development of the Premises in accordance with the
development plans of Mortgagor, as amended from time to time; and Mortgagee shall execute
and deliver to Mortgagor applications, plats, petitions, permits and similar instruments in
connection therewith when requested, provided that the execution of any such document shall
not subject Mortgagee to personal liability for the payment of money.

5. Construction of Improvements. This Mortgage is intended to be a “construction
mortgage,” as described in Section 9-334(h) of the Uniform Commercial Code and shall be
afforded all priorities attendant therewith. Mortgagor further covenants and agrees that the loan
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secured hereby is a construction financing loan and that Mortgagor will comply with all
covenants and agreements of the Loan Agreement.

6. Compliance with Governmental, Insurance and Other Requirements. Mortgagor
shall comply with all statutes, ordinances, orders, requirements or decrees relating to the
Premises or the use thereof of any federal, state or municipal authority, and shall observe and
comply with all conditions and requirements necessary to maintain in force the insurance
required under Section 3 hereof to preserve and extend any and all rights, licenses, permits
(including, but not limited to, zoning variances, special exceptions, and nonconforming uses)
privileges, franchises, and concessions which are applicable to the Premises or which have been
presently contemplated use of the Premises. Mortgagor shall have the right to contest any such
statute, ozainance, order, requirement or decree provided it does so in good faith and provides
Mortgagee in-advance with adequate protection. In the event that any building or other
improvement oil<nz Premises must be altered or removed to enable Mortgagor to comply with
the foregoing provisions of this Section 6, Mortgagor shall not commence any such alterations or
removals without Morgagee’s prior approval of the need therefor and the plans and
specifications pertaining/diereto. After such approval, which shall not be unreasonably withheld,
conditioned or delayed, Mcrtoagor, at its sole cost and expense, shall effect the alterations or
removal so required and approved by Mortgagee. Mortgagor shall not by act or omission permit
any building or other improvement.on. the Premises or any part thereof or any interest therein to
fulfill any municipal or governmental dedication requirement, and Mortgagor hereby assigns to
Mortgagee any and all rights to give conseat for all or any portion of the Premises or any interest
therein to be so used. Similarly, no building or vther improvement on the Premises shall require
the use of land not subject to the lien of this Aviortgage or any interest therein to fulfill any
governmental or municipal dedication requirement. ~Any act or omission by Mortgagor which
would result in a violation of any of the provisions of thig.Section shall be void. Mortgagor shall
duly and punctually perform and comply with all coverarteand conditions expressed as binding
upon it under any recorded document or any other agreemert of any nature whatsoever binding
upon it which pertains to the Premises, subject to any applicabie grace period.

7. Liens, Encumbrances and Transfers of Ownership. ~ ivisrtgagor shall keep the
Premises free from liens of mechanics and materialmen and from all ©'her liens, charges, and
encumbrances of whatever nature superior or equal in priority to the licn Of this Mortgage,
regardless of whether the same arise voluntarily or involuntarily on the part £} fortgagor, and
within thirty (30) days after Mortgagor’s receipt of actual notice of each recordin gof any lien or
notice, except as otherwise provided for in Section 34 herein, shall furnish 1w Mortgagee
satisfactory evidence of the payment and discharge of any such liens, charges and encumbrances,
asserted or claimed to exist against the Premises, excepting, however, any lien or encumbrance
expressly consented to by Mortgagee, with respect to which Mortgagor shall pay, when due, the
indebtedness secured thereby and upon Mortgagee’s request, fumish to Mortgagee satisfactory
evidence of such payment or payments. Without in any way limiting Mortgagee’s right to
withhold its consent to Mortgagor hereinafter granting or creating a lien against all or any part of
the Premises which is subordinate to the licn hereof, any lien for which such consent is given
shall be subject and subordinate to all leases pertaining to the Premises whether then in existence
or thereafter arising, and further subject to any and all renewals, extensions, modifications,
releases or exchanges pertaining to the indebtedness secured hereby, without the consent of such
subordinate lien holder and without any obligation to give notice to any kind thereto, regardless
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of whether or not expressed in such consent or in the document granting such subordinate lien;
provided, however, that the foregoing subordination provisions shall not apply to any person or
entity entitled to lien rights pursuant to the Ilinois Mechanic’s Lien Act. Except as
contemplated in the Loan Agreement with respect to the sale of Units, Mortgagor shall not,
without the prior written consent of Mortgagee, sell, transfer, convey, encumber, lease or assign,
the title to any or all portion of the Premises, or the rents, issues, or profits therefor, whether by
operation of law, voluntarily, or otherwise, and shall not contract to do any of the foregoing (any
such sale, transfer, conveyance, encumbrance, assignment, lease or agreement to do any of the
foregoing being hereto referred to as an “Ownership Transfer”).

8. Stamp Tax. If at any time the United States government or any state, or
municipal government shall require Internal Revenue or any other documentary stamps, hereon
or on the Netesscured hereby, or shall otherwise impose a tax or impose an assessment on this
Mortgage or outiie Note or shall require payment of an interest equalization tax upon the
indebtedness securcd. hereby, then the said indebtedness and accrued interest thereon shall be and
become due and payable at the election of Mortgagee thirty (30) days after the mailing of notice
of such election to Morigagor; provided, however, said election shall be unavailing and this
Mortgage and the Note shall.be and remain in effect, if Mortgagor lawfully may pay for such
stamps or such tax including 1ntziest and p enalties thereon to or on behalf of Mortgagee and
Mortgagor does in fact pay, wheti-p2yable, for all such stamps or such (ax, as the case may be,
including interest and penalties therecq

9. Effect of Change in Laws R egaiding Taxation, I nthe event ofthe enactment,
after the date of this Mortgage, of any law-of the slate in which the Premises are located
deducting from the value of the land for the puspsse of taxation any lien thereon, or imposing
upon Mortgagee the payment of the whole or any pait 4f the taxes or assessments or charges or
liens herein required to be paid by Mortgagor, or charigiag in any way the laws relating to the
taxation of mortgages or debts secured by mortgages or Morigasee’s interest in the property, or
the manner of collection of the taxes, so as to affect this Morigage or the debt secured hereby or
the holder thereof, then, and in any such event, Mortgagor, upan’ demand by Mortgagee, shall
pay such taxes or assessments, or reimburse Mortgagee therefor; privided, however, that if, in
the opinion of counsel for Mortgagee, (i) it might be unlawful to require [Aortgagor to make such
payment or (i1) the making of such payment might result in the imposition ¢f interest beyond the
maximum amount permitted by law, then, and in such event, Mortgagee may eie7i, by notice in
writing given to Mortgagor, to declare all of the indebtedness secured hereby t0.b2-and become
due and payable within thirty (30) days from the giving of such notice. Notwithimanding the
foregoing, Mortgagor shall not be obligated to pay any portion of Mortgagee’s federal or state
mcome tax,

10.  Mortgagee’s Performance of Defaulted Acts. In case of an uncured event of
default herein, Mortgagee may, but need not, make any payment or perform any act herein
required of Mortgagor in any form and manner deemed expedient by Mortgagee; provided,
however, that with the exception of making payments regarding (a) past due real estate taxes or
assessments, and (b) repairs to the Premises, including to any buildings or improvements
thereon, for conditions which, in the sole discretion of Mortgagee, poses an imminent threat to
life or property, Mortgagee shall give ten (10) business days’ notice to Mortgagor prior to
making any payment or performing any act hereunder. By way of illustration and not in

1280478-3 8




(0333533204 Page: 9 of 24

UNOFFICIAL COPY

limitation of the foregoing, Mortgagee may, but need not, make full or partial payments of
principal or interest on prior encumbrances, if any, and purchase, discharge, compromise, or
settle any tax lien or other prior or junior lien or title or claim thereof, or redeem from any tax
lien or other prior or junior lien or title or claim thereof, or redeem from any tax sale or forfeiture
affecting the Premises or contest any tax or assessment. Mortgagee is hereby authorized to make
or advance, in the place and stead of Mortgagor, upon thirty (30) days’ prior written notice to
Mortgagor, any payment relating to taxes, assessments, water rates, sewer rentals, and other
governmental or municipal charges, fines, impositions, or liens asserted against the Premises and
may do so according to any bill, statement, or estimate procured from the appropriate public
office without inquiry into the accuracy of the bill, statement or estimate or into the validity of
any tax, assassment, sale, forfeiture, tax lien, or title or claim thereof, and Mortgagee is further
authorized ie'make or advance in the place and stead of Mortgagor any payment relating to any
apparent or th:catened adverse title, lien, statement of lien, encumbrance, claim, or charge, or
payment otherwise relating to any other purpose herein and hereby authorized, but not
enumerated in thig_Section, and may do so whenever, in its judgment and discretion, such
advance or advances shal! seem necessary or desirable to protect the full security intended to be
created by this instrumeit, and in connection with any such advance, Morlgagee, at its option,
may and is hereby authorized.{oGbtain a continuation abstract or report of title or title insurance
policy prepared by an abstractor or title insurance company of Mortgagee’s choosing. All
monies paid and incurred in conneetion therewith, including reasonable attorneys’ fees, and any
other monies advanced by M ortgagee <o protect the Premises and the lien hereof, shall be so
much additional indebtedness secured he:cby; and shall become immediately due and payable by
Mortgagor to Mortgagee without notice. Inzction of Mortgagee shall never be considered as a
waiver of any right accruing to it on account of a:1y default on the part of Mortgagor,

I1. Eminent Domain. Mortgagee is hereby authorized to collect and receive from the
condemnation authorities any and all awards heretofor¢ or-hereafter made or to be made to the
present and all subsequent owners of the Premises, by xny, governmental or other lawful
authority for taking, by condemnation or eminent domain, heiehy assigned by Mortgagor to
Mortgagee, as aforesaid, and Mortgagee is hereby authorized to give appropriate receipts and
acquittances therefor. Mortgagor shall give Mortgagee immediaic notice of the actual or
threatened commencement of any such proceedings under condemnation of eminent domain,
affecting all or any part of the Premises or any easement therein or aoputenance thereof,
including severance and consequential damage and change in grade of streets, aac-will deliver to
Mortgagec copies of any and all papers served in connection with any such proceedings.
Mortgagor shall make, execute and deliver to Mortgagee, at any time or times upon reauest, free,
clear and discharged of any encumbrances o f any kind w hatsoever, with the ¢ xception o fthe
subordinate liens referred to in Section 4 above, any and all further assignments and instruments
deemed necessary by Mortgagee for the purpose of validly and sufficiently assigning to
Mortgagee all awards and other compensation heretofore and hereafter to be made to Mortgagor
for any taking, cither permanent or temporary, under any such proceeding. The proceeds of all
such awards shall be paid to Mortgagee and may be applied by Mortgagee after the payment of
all of its expenses in connection with such proceedings, including costs and reasonable attorneys’
fees and then to the restoration of the Premises, if, in the reasonable judgment of Mortgagee, the
Premises can be restored to an architectural and economic unit of the same character and not less
valuable than the Premises prior to such taking and adequately securing the outstanding balance
of the indebtedness hereby secured, and if no Event of Default as set forth in Section 23 hereof,
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shall have occurred and be then continuing, the awards received shall be applied to reimburse
Mortgagor for the cost of restoring the portion of the Premises remaining after such taking, so
provided for in Section 12 hereof. However, if in the reasonable judgment of Mortgagee, the
Premises cannot be restored to an architectural and economic unit as provided herein, then at any
time from and a fter the taking, upon thirty (30) d ays written notice to M ortgagor, M ortgagee
shall declare the entire balance of the indebtedness hereby secured to be, and at the expiration of
such thirty (30) day period the indebtedness hereby secured shall be and become, immediately
due and payable. In the event that any award shall be made available to Mortgagor for restoring
the portion of the Premises remaining after a taking, Mortgagor hereby covenants to restore the
remaining portion of the Premises to be ofat least e qual value and o f substantially the s ame
character ag.prior to such taking, all to be effected in accordance with plans and specifications to
be first subimufted to and approved by Mortgagee. No interest shall be allowed to Mortgagor on
any condemnation award paid to or held by Mortgagee.

12. Distursement of Insurance Proceeds and Condemnation Awards. In the event
Mortgagor is entitled to reimbursement out of insurance proceeds or any condemnation award
held by Mortgagee, suck-proceeds shall be disbursed from time to time upon Mortgagee being
furnished with satisfactory tvidence of the estimated cost of completion of the restoring of the
Premises, with funds (or assurarces satisfactory to Mortgagee that such funds are available)
sufficient in addition to the proceeds.of insurance or award, to complete the proposed restoring,
and with such architect’s ¢ ertificates; »vaivers o f lien, ¢ ontractor’s s worn s tatements and such
other evidence of costs and payments s Mortgagee may reasonably require and approve; and
Mortgagee may, in any cvent, require that all'plans and specifications for such restoring be
submilted to and approved by Mortgagee priorto-commencement of work: and in each case:

(a)  No payment made prior to the final’completion of the restoring shall exceed
ninety percent (90%) of the value of the work perfornied from time to time, provided that one
hundred percent (100%) may be paid for general conditions (e4cluding profit) and materials;

(b)  Funds other than proceeds of insurance or the! vondemnation award shall be
disbursed prior to disbursement of such proceeds; and

(c} At all times the undisbursed balance of such proceeds remaizing in the hands of
Mortgagee, together with funds deposited for the purpose or irrevocabiy-<otmitted to the
satisfaction of Mortgagee by or on behalf of Mortgagor for the purpose, shail be at least
sufficient in the reasonable judgment of Mortgagee to pay for the cost of completion of the
restoring, free and clear of all liens or claims for lien.

13. Rents and T.eases.

(a) Mortgagor’s Obligations. Mortgagor, without any cost and expense to Mortgagee,
shall (1) at all times promptly and faithfully abide by, discharge and perform all of the covenants,
conditions and agreements contained in all leases of all or any part of the Premises, if any, on the
part of the landlord thereunder to be kept and performed, (11) use commercially reasonable efforts
to enforce or secure the performance of all of the covenants, conditions and agreements of such
leases on the part of the lessees to be kept and performed, (ili) appear in and defend any action or
proceeding arising under, growing out of or in any manner comnected with such leases or the

1280478-3 10




0333533204 Page: 11 of 24

UNOFFICIAL COPY

obligations, duties or liabilities of landlord or of the leases thereunder, (iv) transfer and assign to
Mortgagee upon request of Mortgagee, any lease or leases of all or any part of the Premises
heretofore or hereafier entered into, and make, execute and deliver to Mortgagee upon demand,
any and all instruments required to effect such assignment, (v) furnish Mortgagee, within
fourteen (14) days after a request by Mortgagee so to do (but not more than two(2) times per
year), a written statement containing the names of all lessees, terms of all leases, including the
spaces occupied, and the rentals payable thereunder, and (vi) not take any action or omit to take
any action which would constitute an event of default hereunder. Any default under any separate
assignment of the lessor’s interest in a lease or under any Assignment of Rents given as
additional security for the indebtedness secured hereby shall constitute a default hereunder on
account of which the whole of the indebtedness secured hereby shall at once, at the option of
Mortgagee, become immediately due and payable without notice to M ortgagor subject to any
applicable grage period.

(b)  Morgepee Exoneration. Nothing in this Mortgage or in any other documents
relating to the loan secured hereby shall be construed to obligate Mortgagee, expresslyorby
implication, to perform-giiy of the covenants of Mortgagor, as landlord, tenant or assignor, under
any of the leases assigned to Mortgagee or to pay any sum of money or damages therein
provided to be paid by the landloxd or landlord’s assignee, each and all of which covenants and
payments Mortgagor agrees to perfermand pay.

(c) Lessce Attornment. Infhe event of the enforcement by Mortgagee of the
remedies provided for by law or by this Morfgage, the lessee under each lease of alt or any part
of the Premises made after the date of recording this Mortgage, if any, shall, at the option of
Mortgagee, attorn to any person succeeding to ik¢ interest of Mortgagor, as a result of such
enforcement and shall recognize such successor in Interest as landlord under such lease without
change in the terms or other provisions thercof: provided, however, that the said successor in
interest shall not be bound by any payment of rent or additionai rent for more than one month in
advance or any amendment or modification to any lease mad¢ without the prior consent of
Mortgagee or said successor in interest, and shall execute ‘and- deliver an instrument or
instruments confirming such attornment, and Mortgagor shall cause ¢ich'such lease of all or any
part of the Premises to contain a covenant on the lessee’s part evidencing its agreement to such
attornments,

14. Inspection of Premises. Subject to applicable laws and the terms‘of the apartment
leases, Mortgagor shall permit Mortgagee or its agents to mspect the Premises duriag ordinary
business hours on reasonable written notice, and access thereto shall be permitted for such

purpose.

15, Inspection o fBooks and R ecords. Mortgagor shall keep and maintain full and
correct records showing in detail the costs of construction and the income and expenses of the
Premises and within ten (10) days after written demand therefor shall allow Mortgagee to
examine and copy such books and records and all supporting vouchers and at any time and from
time to time, on request, at Mortgagor’s offices, hereinbefore identified, or at such other location
as may be mutually agreed upon. All information obtained by Mortgagee hereunder concerning
Mortgagor, its business, affairs, or operations shall be maintained in strictest confidence except
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in case of litigation between Mortgagee and Mortgagor or if required by law or court order to be
disclosed.

16.  Future Advances. Mortgagee may, at its sole option upon request of Mortgagor,
at any time before full payment of this Mortgage, make further advances to Mortgagor (which
advances shall include, without limitation, advances hereunder), and the same, with interest,
shall be on a parity with, and not subordinate to, the indebtedness evidenced by the Note and
shall be secured hereby in accordance with all covenants and agreements herein contained,
provided, that the amount of principal secured hereby and remaining unpaid shall not, including
the amount of such advances, exceed Five Million Eight Hundred Eighty-Two Thousand Dollars
($5,882,000.00) and provided, that if Mortgagee shall make further advances as aforesaid,
Mortgage: shall repay all such advances in accordance with the note or notes, or agreement or
agreements, eyidencing the same, which Mortgagor shall execute and deliver to Mortgagee and
which shall be payable no later than the maturity of this Mortgage and shall include such other
terms as Mortgagec shall require; provided, however, advances pursuant to this Mortgage shall
bear interest at the Detaulf Rate (as defined in the Note) and shall be payable on demand.

17. Partial Invaldily~ Mortgagor and Mortgagee intend and believe that each
provision in this Mortgage and’ theNote comport with all applicable local, state, and federal laws
and judicial decisions. However, if any provision or provisions, or any portion of any provision
or provisions, in this Mortgage or the Nate is found by a court of law to be in violation of any
applicable local, state or federal ordinaiiza, statute, law, administrative or judicial decision, or
public policy, and if such court should declare, such portion, provision or provisions of this
Mortgage or the Note to be illegal, invalid, wdawful, void or unenforceable as written, then it is
the intent both of Mortgagor and Mortgagee thai such portion, provision or provisions shall be
given force to the fullest possible extent that it or/thzv are legal, valid and enforceable, the
remainder of this Mortgage and the Note shall be construed as if such illegal, invalid, unlawful,
void or unenforceable portion, provision or provisions were 4ot contained therein, and that the
rights, obligations and interests of Mortgagor and Mortgages under the remainder of this
Mortgage and the Note shall continue in full force and effect. If uridzr the circumstances interest
in excess of the limit allowable by law shall have been paid by Mortgigor in connection with the
loans evidenced by the Note, such excess shall be applied by Mortgagee to the unpaid principal
balance of the Note and if any amounts remain, they shall be refunded to Meftgagor.

18.  Subrogation. In the event the proceeds of the loan made by Mortgagee to
Mortgagor, or any part thereof, or any amount paid out of advanced by Mortgagca: be used
directly or indirectly to pay off, discharge, or satisfy, in whole or in part, any prior lien or
encumbrance upon the Premises or any part thereof, then Mortgagee shall be subrogated to such
other lien or encumbrance and to any additional s ecurity held by the holder thereof and shall
have the benefit of the priority of all of same.

19. Mortgagee’s Right to Deal with Transferee. In the event of the voluntary sale, or
transfer by operation of law, or otherwise, of all or any part of said Premises other than by the
sale of homesite lots, Mortgagee is hereby authorized and empowered to deal with such vendee
or transferee with reference to said Premises, or the debt secured hereby, or with reference to any
of the terms or conditions hereof, as fully and to the same extent as it might with Mortgagor,
without in any way releasing, or discharging Mortgagor from said Mortgagor’s covenants and
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undertakings hereunder, specifically including Section 7 hereof, and without Mortgagee waiving
its rights to accelerate the Note.

20.  Execution of Security Agreement and Financing Statement. M ortgagor, w ithin
ten (10) days after receipt, shall execute, acknowledge, and deliver to Mortgagee a Security
Agreement, Financing Statement, or other similar security instrument, in form satisfactory to
Mortgagee, covering all property, of any kind w hatsoever o wned by M ortgagor which, in the
sole opinion of Mortgagee, is essential to the operation of the Premises and concerning which
there may be any doubt as to whether the title to the same has been conveyed by or a security
interest therein perfected by this Mortgage under the laws of the State of lllinois and shall further
execute, acknowledge, and deliver any financing statement, affidavit, continuation statement, or
certificate’cr-other documents as Mortgagee may reasonably request in order to perfect, preserve,
maintain, ccntiine, and extend the security instrument. Mortgagor further agrees to pay to
Mortgagee, on d<mand, all costs and e xpenses incurred by M ortgagee in c onnection with the
preparation, executior, recording, filing, and refiling of any such document. To the extent that
this instrument may ‘operate as a security agreement under the Uniform Commercial Code,
Mortgagee shall have all'vights and remedies conferred therein for the benefit of a Secured Party
(as said term Is defined in the "Fniform Commercial Code). For the p urposes o f the Uniform
Commercial Code, ten (10) days’ wiitten notice shall be deemed reasonable notice of any sale.

21, Releases. Mortgagee,~without notice, and without regard to the consideration, if
any, paid therefor, and notwithstanding il existence at that time of any inferior liens, may, in its
sole discretion, release any part of the Premises or any person liable for any indebtedness secured
hereby, without in any way affecting the lability-of any party to the Note and this Mortgage or
any guaranty, if any, given as additional sccuiity for the indebtedness secured hereby and
without in any way affecting the priority of the lien'of this Mortgage, and may agree with any
party obligated on said indebtedness herein to extend the time for payment of any part or all of
the indebtedness secured hereby. Such agreement shall noty it any way, release or impair the
lien created by this Mortgage, or reduce or modify the liabiiity,1f any, of any person or entity
personally obligated for the indebtedness secured hereby, but shall extend the lien hereof as
against the title of all parties having any interest in said security whicir interest is subject to the
indebtedness secured by this Mortgage.

22.  Expenses Incurred by Mortgagee. Any costs, damages, ixpenses or fees,
mcluding, without | imitation, r easonable a ttorneys’ fees, incurred by Mortgagce 1 connection
with (a) sustaining the lien of this Mortgage or its priority, (b) obtaining any “absiract, title
opinion, commitment for title insurance or title insurance policy, (c) protecting the Premises, (d)
protecting or enforcing any of Mortgagee’s rights hereunder, (¢) recovering any indebtedness
secured hereby, (f) any litigation or proceedings (including, but not limited to, bankruptcy,
probate and administrative law proceedings) affecting this Mortgage, the Note or the Premises,
or (g) preparing for the commencement, defense or participation in any threatened litigation or
proceedings as aforesaid, or as otherwise enumerated in section 23(c} hereof, shall be so much
additional indebtedness secured hereby and shall be immediately due and payable by Mortgagor,
without notice, with interest thercon at the Default Rate.

23, Remedies on Default.
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(a) Events of Default. It shall constitute a default or an event of default under this
Mortgage when (i) any default occurs in the due and p unctual p erformance o f or compliance
with any term, covenant or condition in this Mortgage and such event of default remains uncured
for a period of thirty (30) days after written notice thereafier, or (ii) an Event of Default occurs
under the Note, the Loan Agreement, or in any other instrument or document tendered to
Mortgagee in connection therewith including but not limited to any guaranty, assignment of rents
or assignment of leases given to secure such indebtedness, as well as any modifications or
amendments thereto.

(b)  Remedies. In addition to any other remedy herein specified, if any default under
this Mortgage shall occur, Mortgagee may immediately after the expiration of any applicable
grace period-without a cure being affected, at its option, (i) declare the entire indebtedness
secured hereoy-io be immediately due and payable, without notice or demand (each of which is
hereby expressiy wiived by Mortgagor) whereupon the same shall become immediately due and
payable, (ii) 1nstituie. proceedings for the c omplete foreclosure o f this Mortgage, (iii) institute
proceedings to collect any delinquent installment or installments of the entire indebtedness
secured hereby without-uccelerating the due date of the entire indebtedness by proceeding with
foreclosure of this Mortgag® *i*h respect to any delinquent installment or installments of such
indebtedness only and any sale of the Premises under such a foreclosure proceedings shall be
subject to and shall not affect the unmatured part of the indebtedness and this Mortgage shall be
and continue as a lien on the Premiscs securing the unmatured indebtedness, (iv) take such steps
to protect and enforce its rights whether Uy-action, suit or proceeding in equity or at law for the
specific performance of any covenant, condition or agreement in the Note or in this Mortgage, or
in aid of the execution of any power herein granied, or for any foreclosure hereunder, or for the
enforcement of any other appropriate legal or equiable remedy or otherwise as Mortgagee shall
elect, or (v) enforce this Mortgage in any other manier rermitted under the laws of the state in
which the Premises are situated.

(¢)  Expense of Litigation. In any suit to foreclsss the lien of this Mortgage or
enforce any other remedy of Mortgagee under this Mortgage or the Note there shall be allowed
and included, as additional indebtedness in the judgment or detiee, all expenditures and
expenses which may be paid or incurred by or on behalf of Mortgagee for reasonable attorneys’
fees, appraiser’s fees, outlays for documentary and expert evidence, steiographers’ charges,
publication costs, survey costs, and costs (which may be estimated as to items t5 be expended
after entry of this decree) of procuring all abstracts of title, title searches and exXaminations, title
insurance policies, and similar data and assurances with respect to title as Mortgagec may deem
reasonably necessary either to prosecute such suit or to evidence to bidders at any sale which
may be had pursuant to such decree the true condition of the title to or value of the Premises.

(d) Mortgagee’s Right of Possession in Case of Default. In any case which, under the
provisions of this Mortgage, Mortgagee has a right to institute foreclosure proceedings whether
or not the entire principal sum secured hereby is declared to be immediately due as aforesaid, or
whether before or after the institution of legal proceedings to foreclose the lien hercof or before
or after sale thereunder, forthwith, upon demand of Mortgagee, Mortgagor shall surrender to
Mortgagee and Mortgagee shall be entitled to take actual possession of the Premises, or any part
thereof, personally or by its agent or attorneys, and Mortgagee in its discretion may enter upon
and take and maintain possession of all or any part of said Premises, together with all documents,
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books, records, papers, and accounts of Mortgagor or the then manager of the Premises relating
thereto, and may exclude Mortgagor, its agents, or servants, wholly therefrom and may, as
attorney in fact or agent of Mortgagor, or in its own name as Mortgagee and under the powers
herein granted: (i) held, operate, manage, and control the Premises and conduct the business, if
any, thereof, either personally or by its agents, and with full power to use such measures, legal or
equitable, as inits discretion orin the discretion o fits successors or assigns may be deemed
proper or necessary to enforce the payment or security of the avails, rents, issues and profits of
the Premises including actions for recovery of rent, actions in forcible detainer and actions in
distress for rent, hereby granting full power and authority to exercise each and every of the
rights, privileges and powers herein granted at any and all times hereafter, without notice to
Mortgagor, {i1) cancel or terminate any lease or sublease for any cause or on any ground which
would enutie’ Mortgagor to cancel the same, (iii) elect to disaffirm any lease or sublease made
subsequent to nis Mortgage or subordinated to the lien hereof, except to the extent Mortgagee
shall agree otherwice in any non-disturbance agreement, (iv) extend or modify any then existing
leases and make new leases, which extensions, modifications and new leases may provide for
terms to expire, or for eptions to lessees to extend or renew terms to expire, beyond the maturity
date of the indebtedness hereunder and the issuance of a deed or deeds to a purchaser or
purchasers at a foreclosure z21¢; it being understood and agreed that any such leases, and the
options or other such provisions t& be contained therein, shall be binding upon Mortgagor and all
persons whose interests in the Prersises are subject to the lien hereof and to be also binding upon
the purchaser or purchasers at any forcciosure sale, notwithstanding any redemption from sale,
discharge of the mortgage indebtedness, s aiisfaction o f any foreclosure d ecree, or i ssuance o f
any certificate of sale or deed to any purchaser, (v) make all necessary or proper repairs,
decorating, renewals, replacements, alterations, additions, betterments, and improvements to the
Premises as to Mortgagee may seem judicious, (v1) irsure and reinsure the Premises and all risks
incidental to Mortgagee’s possession, operation, and rizaagement thereof, and (vii) receive all
avails, rents, issues and profits. Notwithstanding the ‘riegoing, Mortgagor will release any
foreclosure proceedings with respect to the sale of any Units ati fair market value to third-party
buyers who are not affiliated with Mortgagor or any of Guarantors (as defined in the Loan
Agreement) pursuant to Sale Contracts (as defined in the Loar~ Agreement), provided all
proceeds of such sale are delivered to Mortgagee to be applied pursauntto Section 23(h) of this
Mortgage.

()  Application of Rental Proceeds. Any avails, rents, issues avd profits of the
Premises received by Mortgagee after having possession of the Premises, or ptusuant to any
assignment thereof to Mortgagee under the provisions of this Mortgage or of @i separate
assignment of rents or assignment of leases, shall be applied in payment of or on account of the
following, in such order as Mortgagee (or in case of a receivership, as the court) may determine:
(1) to the payment of the operating expenses of the Premises, including reasonable compensation
to Mortgagee or the receiver and its agent or agents, if management of the Premises has been
delegated to an agent or agents, and shall also include lease commissions and other
compensation and e xpenses of seeking and procuring tenants and entering into leases and the
payment of premiums on insurance hereinabove authorized, (ii) to the payment of taxes, special
assessments, and water taxes now due or which may hereafter become due on the Premises, or
which may become a lien prior to the lien of this Mortgage, (iii) to the payment of all repairs,
decorating, renewals, replacements, alterations, additions, betterments, and improvements of said
Premises, including the cost from to time of installing or replacing personal property or fixtures
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necessary to the operation of the Premises, and of placing said property in such condition as will,
in the judgment of Mortgagee or receiver, make the Premises readily rentable, (iv) to the
payment of any indebtedness secured hereby or any deficiency which may result from any
foreclosure sale, or (v) with respect to any overplus or remaining funds, to Mortgagor, its
successors, or assigns, as their rights may appear.

(f Appointment of Receiver. Upon or at any time after the filing of any action to
foreclose this Mortgage, Mortgagor consents upon application by Mortgagee to this appointment
of a receiver of the Premises. Such appointment may be made either before or after sale without
notice and without regard to the solvency or insolvency, at the time of application for such
receiver, of the person or persons, if any, liable for the payment of the indebtedness secured
hereby ard without regard to the then value of the Premises or whether the same shall be then
occupied as @ homestead or not, and without bond being required of the applicant. Such receiver
shall have the power to take possession, control, and care of the Premises and to collect the rents,
issues, and profits or'the Premises during the pendency of such foreclosure suit and, in case of a
sale and a deficiency, during the full statutory period of redemption (provided that the period of
redemption has not besii waived by Mortgagor), as well as during any further times when
Mortgagor, 1ts heirs, administratar, executors, successors, or assigns, except for the intervention
of such receiver, would be entitled 1o collect such rents, issues, and profits, and all other powers
which may be necessary or are wseful in such cases for the protection, possession, control,
management, and operation of the Pieinises, during the whole of said period. To the extent
permitted by law, s aid receiver may be suthorized by the court to extend or modify any then
existing leases or to make new leases, which extensions, modifications, and new leases may
provide for terms to expire, or for options toiessees to extend or renew to expire, beyond the
maturity date of the indebtedness hereunder it bemg understood and agreed that any such leases
and the options or other such provisions to be Coutained therein, shall be binding upon
Mortgagor and all persons whose interests in the Premises 2ve subject to the lien hereof and upon
the purchaser or purchasers at any foreclosure sale, notwithstanding any redemption from sale,
discharge of the mortgage indebtedness, satisfaction o f any Foreclosure d ecree, or issuance o f
any certificate of sale or deed to any purchaser.

(g)  Sale of Premises. Any real estate or any interest or estate tHerein sold pursuant to
any court order or decree obtained pursuant to this Mortgage shall be sold injone parcel as an
entirety, or in such parcels and in such manner or order as Mortgagee, in its §61¢ #izcretion, may
elect, to the maximum extent permitted by the laws of the state in which thé Premises are
situated. At any such sale, Mortgagee may bid for and acquire, as Purchaser, the Preriices or any
part thereof, and in lieu of paying cash therefor, may make settlement for the purchase price by
crediting upon the indebtedness due the amount of Mortgagee’s bid.

(h)  Application of Proceeds From Foreclosure Sale. The proceeds of any foreclosure
sale of the Premises shall be distributed and applied in the following order of priority: (i) on
account of all costs and expenses incident to the foreclosure proceedings, including all such
items as are mentioned in Section 23(c) hereof, (ii} all other items which, under the terms hereof,
constitute secured indebtedness additional to that evidenced by the Note and any extensions,
modifications and renewals thereof, with interest thereon, (1) all principal and interest
remaining unpaid on the Note, and any extensions, modifications and renewals thereof, and (iv)
any overplus to Mortgagor, its successors, or assigns, as their rights may appear,
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(1) Waiver of Defenses. No action for the enforcement of the lien of this Mortgage
shall be subject to any defense which would not be good and available to the party interposing
the same in an action of law upon the Note and any e xtensions, m odifications, and renewals
thereof.

() Partial Payments. Acceptance by Mortgagee of any payment which is less than
payment in full of amounts due and payable at the time of such payment shall not constitute a
waiver of Mortgagee’s right to exercise its option to declare the whole of the principal sum then
remaining unpaid, together with all accrued interest thereon, immediately due and payable
without netice, or any other rights of Mortgagee at that time or any subsequent time, nor nullify
any prior exsrcise of such option or such rights of Mortgagee without its express consent except
and to the'extent otherwise provided by law.

(k)  Teuder of Payment After Acceleration. In case, after legal proceedings are
instituted to forecicse the lien of this Mortgage, tender is made of the entire indebtedness due
hereunder, Mortgagec shiall be entitled to reimbursement for reasonable expenses incurred in
connection with such legai proceedings, including such expenditures as are enumerated above,
and such expenses shall be(so' much additional indebtedness sccured by this Mortgage, and no
such suit or proceedings shall be dicmissed or otherwise disposed of until such fees, expenses,
and charges shall have been paid 1 full.

(D) Delays and Omissions. ~Va.delay in the exercise of or failure to exercise any
remedy or right accruing or any default undaithis Mortgage shall impair any such remedy or
right or be construed to be a waiver of anysuch default or acquiescence therein, nor shall it
affect any subsequent default of the same or of a different nature.

(m)  Rescission of Election. Acceleration of snaturity, once made by Mortgagee, may
at the option of Mortgagee be rescinded, and any proccedings-brought to enforce any rights or
remedies h ereunder may, at Mortgagee’s o ption, be discondnued or d ismissed, w hereupon, in
either of such events, Mortgagor and Mortgagee shall be restored fo their former positions, and
the rights, remedies and power of Mortgagee shall continue as if suc! acceleration had not been
made or such proceedings had not been commenced, as the case may be.

(n)  Remedies Cumulative and Concurrent. The rights and remedies o Mortgagee as
provided in the Note, this Mortgage and in the guaranty of any guarantor shall oe’cumulative and
concurrent and may be pursued separately, successively or together against Martzagor, any
guarantor or the Premises, or any one or more of them, at the sole discretion of Mortgagee, and
may be exercised as often as occasion therefor shall arise, all to the maximum extent permitted
by the laws of the state in which the Premises are situated. If Mortgagee elects to proceed under
one right or remedy under this Mortgage or the Note, Mortgagee may at any time cease
proceeding under such right or remedy and proceed under any other right or remedy under this
Mortgage or the Note.

24, Giving of Notice. All notices to Mortgagor that are either required or
contemplated in connection with this Mortgage shall be in writing, and shall be deemed given
upon the earlier of the actual receipt thereof by Mortgagor or five (5) days after mailing the same
to Mortgagor at Mortgagor’s address first above written with postage prepaid via certified first
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class mail, with a copy of each such notice being sent to Mortgagor’s counsel as set forth in the
Loan Agreement. By notice complying with the foregoing provisions of this section, Mortgagor
may from time to time change its address for notice purposes, except that any such notice shall
not be deemed delivered until actually received. Except as otherwise specifically required,
notice of the exercise of any option granted to the Mortgagee herein, or in the Note secured
hereby, is not required to be given.

25.  Tumme is of the Essence. It is specifically agreed that time is of the essence of this
Mortgage. The waiver of the options or obligations secured hereby shall not at any time
thereafter be held to be abandonment of such rights.

261 Mortgagee’s Lien for Expenses. At all times, regardless of whether any loan
proceeds have been disbursed, this Mortgage secures (in addition to any loan proceeds disbursed
from time to tiid<jthe payment o f any and all e xpenses, and advances due to orincurred by
Mortgagee in conniection with this transaction.

27.  Modificatizii. This Mortgage may not be changed, waived, discharged or
terminated orally, but only by an instrument or instruments in writing, signed by the party
against which enforcement of tie change, waiver, discharge or termination is asserted.

28. Covenants to Run with'the Land. A 1l the covenants hereof shall run with and
touch and concern the land.

29.  Captions. The captions and headings of various sections are for convenience only
and are not to be construed as defining or limiting, in any way, the scope or intent of the
provisions hereof.

30.  Construction. The place of contract and yayment being located in Illinois, this
Mortgage and the rights and indebtedness hereby secured shall be construed and enforced
according to the laws of the State of Illinois.

31. Binding on Successors and Assigns, Definitions.” = This Mortgage and all
provisions hereof shall extend and be binding upon Mortgagor’s successors.and assigns and all
persons claiming under or through Mortgagor, and the word “Mortgagor” waen used herein shall
include and refer to (in addition to Mortgagor) all such persons and all persors liable for the
payment of the indebtedness or any part thereof, whether or not such persons shall have executed
the Note, or this Mortgage. The word “Mortgagee” when used herein shall include the
successors and assigns of Mortgagee named herein, and the holder or holders, from time to time,
of the Note secured hereby. Whenever used, the singular number shall include the plural, the
plural the singular, and the use of any gender shall include alf genders. The word “person” as
used herein means any natural person and any partnership, joint venture, corporation,
association, or other legal entity.

32. Further Assurances. Mortgagor shall execute, acknowledge and deliver to
Mortgagee and to any subsequent holder from time to time upon demand (and pay the cost of
preparing and recording thereof) any further instrument or instruments, including, but not limited
to, mortgages, security agreements, financing statements, assignments and renewal and
substitution notes, so as to re-affirm, to correct and to perfect the evidence of the obligation
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hereby secured and the lien of Mortgagee to all or any part of the Premises intended to be hereby
mortgaged, whether now mortgaged, later substituted for, or acquired subsequent to the date of
this Mortgage and extensions or modifications thereof, and will do or cause to be done all such
further acts and things as may reasonably be necessary fully to effectuate the intent of this
Mortgage.

33. Recording and Filing. Mortgagor, at its expense, will cause this Mortgage and al}
supplements thereto for which constructive notice must be given to protect Mortgagee, at all
times to be recorded and filed, and re-recorded and refiled, in such mammer and in such places as
Mortgagee shall reasonably request, and will pay all such recording, filing, re-recording, refiling,
taxes, fees and other charges to the maximum extent permitted by the laws of the state in which
the Premises-are situated.

34, Rizit to Contest Taxes and Mechanics” Liens. The obligations of Mortgagor
under Section 2 anc 7 hereof, and the rights of Mortgagee under Section 9 hereof, are subject to
the right Mortgagor shaii have to contest in good faith the validity or amount of any tax or
asscssment or lien arising trom any work performed at or materials furnished to the Premises
which right, however, is coad:tisnal upon (a) such contest having the effect of preventing the
collection of the tax, assessment or-lien so contested and the sale or forfeiture of the Premises or
any part thereof or interest therein to-satisfy the same, (b) Mortgagor giving Mortgagee written
notice of its intention to contest the same in a timely manner, which, with respect to any
contested tax or assessment, shall mean before any such tax, assessment or lien has been
increased by any penalties or costs, and witli Tespect to any contested mechanics’ lien ¢ laim,
shall mean within five (5) days after Mortgagor receives actual notice of the filing thereof, (c) at
Mortgagee’s request Mortgagor making and theredfier maintaining with Mortgagee or such other
depositary as Mortgagee may designate, a deposii of cash (or United States government
sccurities, in discount form, title indemnity, or othei’ security as may, in Mortgagee’s sole
discretion, be acceptable to Mortgagee, and in either case baving a present value equal to the
amount herein s pecified) in an amount not I ess than o ne husdred fifty percent (150%) o f the
amount which, in Mortgagee’s reasonable opinion, determined irem time to time, shall be
sufficient to pay in full such contested tax, assessment or lien and pnaities, costs and interest
that may become due thereon in the event of a final determination thereof adverse to Mortgagor
or in the event Mortgagor fails to prosecute such contest as herein required; provided, however,
in the event Mortgagor is able to provide a title indemnity from Chicage” Title Insurance
Company in form reasonably acceptable to Mortgagee, then such title company siiall have the
sole discretion as to the amount of the required deposit, and (d) Mortgagor diligently prosecuting
such contest by appropriate legal proceedings. In the event Mortgagor shall fail to prosecute such
contest with reasonable diligence or shall fail to maintain sufficient funds, or other security as
aforesaid, on deposit as hereinabove provided, M ortgagee may, at its option and after written
notice to Mortgagor, liquidate the securities deposited with Mortgagee, and apply the proceeds
thereof and other monies deposited with Mortgagee in payment of, or on account of, such taxes,
assessments, or liens or any portion thereof then unpaid, including the payment of all penalties
and interest thereon.

35.  Waivers. Mortgagor shall not and will not apply for or avail itself of any
appraisement, valuation, redemption, stay, extension, or exemption laws or any so called
“moratortum laws,” now existing or hereafter enacted, in order to prevent or hinder the
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enforcement or foreclosure of this Mortgage, but hereby waives the benefit of such laws.
Mortgagor, for itself and all who may claim through or under it, waives any and all right to have
the property and estates c omprising t he P remises marshalled upon any foreclosure o f the lien
hereof and agrees that any court having jurisdiction to foreclose such lien may order the
Premises sold as an entirety. Mortgagor hereby waives any and all rights of redemption from
sale under any order or decree or foreclosure, pursuant to rights herein granted, on behalf of the
Mortgagor, the trust estate, and all persons beneficially interested therein, and each and every
person acquiring any interest in or title to the Premises described herein subsequent to the date of
this Mortgage, and on behalf of all other persons to the extent permitted by the provisions of the
Illinois Compiled Statutes.

36¢. . Covenants. Representations and Warranties. Mortgagor covenants, represents,
and warrants that Mortgagor has good title to the Premises, is lawfully seized of the Premises
hereby conveyed; and has the right to grant and convey the Premises, and that the Premises is
unencumbered subleci to the permitted exceptions listed on Exhibit B attached hereto (the
“Permitted Exceptions”); and that Mortgagor forever will warrant and defend generally the title

to the Premises unto Merigagee against all claims and demands of any and all persons or entities,
subject to the Permitted Excenticus.

37.  Adjustable Mortgaoe Toan Provisions and Due Date. The Note which this
Mortgage secures 1s an adjustable net¢.en which the interest rate may be adjusted from time to
time in accordance with increases or decrzases in the Prime Rate (as defined in the Note), all as
provided in the Note. If not sooner paid, all iidebtedness due under the Note, the Mortgage and
all loan documents securing the Note shall be due-and payable October 31, 2005.

38.  Jury Waiver. MORTGAGOR WAIVES ANY RIGHT TO A TRIAL BY JURY
IN ANY ACTION OR PROCEEDING TO ENFORCT OR DEFEND ANY RIGHTS (A)
UNDER THIS MORTGAGE, THE NOTE, OR UNDER ANY-OF THE LOAN DOCUMENTS
OR ANY AMENDMENT, INSTRUMENT, DOCUMENT OR. AGREEMENT WHICH MAY
BE DELIVERED IN THE FUTURE IN CONNECTION HEREWITH OR (B) ARISING FROM
ANY BANKING RELATIONSHIP EXISTING IN CONNECTION ¥4TH THIS MORTGAGE,
AND AGREES THAT ANY SUCH ACTION OR PROCEEDINC ‘SHALL BE TRIED
BEFORE A COURT AND NOT BEFORE A JURY,

IN WITNESS WHEREOF, Mortgagor has signed these presents the dav-and year first
wrlften above.

6350 NORTH HOYNE, LLC

By:_
Manager
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STATE OF ILLINOIS )
)

LRLE
COUNTY OF-€60k )

SS.

I, Qféé‘u\ S, A"\ LA Noﬁ\ry ublic ip and for said County, in the State
aforesaid, DO HEREBY CERTIFY that IW» 40( A Ea anager of 6350 North Hoyne,
LLC, an Illinois limited liability company, who is personally kng®n to me to be the same person
whose name is subscribed to the foregoing instrument as Manager appeared before me this day
in person and acknowledged that he signed and delivered the said instrument as his own free and
voluntary act’and as the free and voluntary act of said limited liability company for the uses and
purposes thereiw o<t forth.

GIVEN underiny hand and Notarial Seal this 20 day of October, 2003.

gy Nory PR |
NOTARY gEFFREYE LYON
My comtbérs -UBE@STATEOF ILLIN

Y comiBRmRIRIGE ;1" 0 Lo

4 S, ]
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EXHIBIT A

Legal Description of Property

Address: 6350 North Hoyne, Chicago, Illinois

P.LN. 14-06-110-084-0000

1280478-3
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THAT PART OF THE NORTH 169.604 FEET THEREOF (AS MEASURED
PERPENDICULARLY TO THE NORTH LINE THEREOF ) OF THE EAST 20 RODS OF THE
NORTHHALF OF THE WEST HALF OF THE EAST HALF OF THE NORTHWEST QUARTER
OF SECTION 6, TOWNSHIP 40 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, LYING SOUTH OF THE SOUTH LINE OF DEVON AVENUE AND WEST OF
THE WEST LINE OF HOYNE AVENUE (EXCEPTING FROM THE ABOVE DESCRIBED
PROPERTY, THENORTH 125.00 FEET OF THAT PART THEREOF LYING WEST OF A LINE
198.30 FEET WEST OF AND PARALLEL WITH THE WEST LINE OF NORTH HOYNE
AVENUEAS DESCRIBED IN DOCUMENT 1081 0155) ALSO EXCEPT THE WEST 30 FEET
(MEASURED ALONG THE SOUTH LINE OF WEST DEVON AVENUE) OF THE NORTH 125
FEET (MEASURED PERPENDICULAR TO THE SOUTH LINE OF WESTDEVON AVENUE),
IN COOK COUN1T,ILLINOIS.

5174-087  JAD4286/
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EXHIBIT B
Permitted Exceptions

1. Real estate taxes not yet due and payable.

2. TERMS, PROVISIONS, CONDITIONS AND LIMITATIONS OF THE FOLLOWING
RECORDED INSTRUMENTS:

POSSIBLL. UNRECORDED EASEMENTS AS INDICTAED BY OVERHEAD WIRES,
ELECTRIC” UTILITY POLES AND STORM CATCH BASIN WITIHN THE
SOUTHERLY PART OF THE LAND, SHOWN ON SURVEY MADE BY GREMLEY &
BIEDERMANN, iNZ., NUMBER 103790, DATED MAY 12, 2003,
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