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BI]MMUNITY BANK OF OAK PARK RIVER FOREST

1 LAKE STREET
OAK PARK, IL. 60301

CONSTRUCTION MORTGAGE

THIS CONSTRUCTION MORTGAGE, (the "Mortgage") is made as of
7 F , 2003, by Foster Street Development, LLC,
an 1I1inois Limited Liahility Company (the "Borrower"), having an
address at 1800 West Berenice Avenue, Chicago, IL, to Community
Bank of Oak Park, River(Forest, (the "Lender") having an address

at 1001 Lake Street, Oak Park, IL 60301.

Borrower has executed and 'delivered to Lender a Note ({the
"Note") of even date herewith payable to the order of Lender in the
principal sum of Three Million  Three Hundred Thousand Dollars
{$3,300,000.00), bearing interest “2ild payable as set forth in the
Note, and due on April 1, 2005.

In order to secure the payment of the'nrincipal indebtedness
under the Note and interest and premium on the principal
indebtedness under the Note {(and all replac<ments, renewals and
extensions thereof, in whole or in part) accs:ding to its tenor,
and to secure the payment of all other sums whi¢ch may be at any
time due under the Note or this Mortgage (collectively sometimes
referred to herein as ‘"Indebtedness"); and &t~ secure the
performance and observance of all the provisions contained in this
Mortgage, the Note, or that Construction Loan Agreemenc/ (the "Loan
Agreement") of even date herewith made by Borrower and Lender; and
to secure performance by Borrower under the "Loan Documents," as
defined in the Loan Agreement; and to charge the properties,
interests and rights hereinafter described with such payment,
periormance and observance, and for other valuable consideration,
the receipt and sufficiency of which is hereby acknowledged,
Borrower DOES HEREBY MORTGAGE

ADDRESS OF THE PREMISES:

819-23 Foster Street, Evancton, Illinois
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P.I.N.: 11-18-104-022-0000

AND CONVEY unto Lender, its successors and assigns forever, the
following described property, rights and interests (which are
referred to herein as the "Premises"), all of which property,
rights and interests are hereby pledged primarily and on a parity
with the Land (as hereinafter defined) and not secondarily:

THE LAND located in the State of Illinois and legally
described in Exhibit "A" attached hereto (the "Land") ;

TOCETHER WITH all improvements of every nature whatsocever now
or hereafter situated on the Land, and all fixtures and personal
property( of every nature whatsoever now or hereafter owned by
Borrower anc on, or used or intended to be uged in connection with
the Land Or . the improvements, or in connection with any
construction < thereon, including all extensions, additions,
improvements, Letterments, renewals, substitutions, and
replacements to apy of the foregoing and all of the right, title
and interest of Borrower in and to any such personal property or
fixtures together with the benefit of any deposits or payments now
or hereafter made on sugh)personal property or fixtures by Borrower
or on its behalf (the "Improvements")

TOGETHER WITH all easemgnts, rights of way, gores of land,
streets, ways, alleys, passages, sewer rights, waters, water
courses, water rights and powersy and all estates, rights, titles,
interests, privileges, liberties; “tenements, hereditaments and
appurtenances whatsoever, in any way now or hereafter belonging,
relating or appertaining to the _Zand, and the reversions,
remainders, rents, issues and profits thereof, and all the estate,
right, title, interest, property, possession, claim and demand
whatsoever, at law as well as in equity, of Borrower of, in and to
the same;

TOGETHER WITH all income from the Premises~to be applied
against the Indebtedness, provided, however, that Ro:rower may, 8o
long as no Default has occurred hereunder, collect’ income as it
becomes due, but not more than one (1) month in advanceé thereof;

TOGETHER WITH all interest of Borrower in all leases now or
hereafter on the Premises whether written or oral (the "Leases"),
together with all security therefor and all monies payable
thereunder, subject, however, to the conditional permission
hereinabove given to Borrower to collect the rentals under any such
Lease;

TOGETHER WITH all fixtures and articles of perscnal property
now or hereafter owned by Borrower and forming a part of or used in
connection with the Land or the Improvements, including, but
without 1limitation, any and all air conditioners, antennae,
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appliances, apparatus, awnings, basins, bathtubs, bidets, boilers,
bookcases, cabinets, carpets, coolers, curtains, dehumidifiers,
disposgals, doors, drapes, dryers, ducts, dynamos, elevators,
engines, equipment, escalators, fans, fittings, floor coverings,
furnaces, furnishings, furniture, hardware, heaters, humidifiers,
incinerators, lighting, machinery, motors, ovens, pipes, plumbing,
pumps, radiators, ranges, recreational facilities, refrigerators,
screens, security systems, shades, shelving, sinks, sprinklers,
stokers, stoves, tcilets, ventilators, wall coverings, washers,
windows, window coverings, wiring, and all renewals or replacements
therecf or articles in substitution therefor, whether or not the
same are or shall be attached to the Land or the Improvements in
any mainer; 1t being mutually agreed that all of the aforesaid
property. owned by Borrower and placed on the Land or the
Improvemsnts shall, so far as permitted by law, be deemed to be
fixtures, a part of the realty, and security for the Indebtedness;
notwithstandilg the agreement hereinabove expressed that certain
articles of proiperty form a part of the realty covered by this
Mortgage and be appropriated to its use and deemed to be realty, to
the extent that such _agreement and declaration may not be effective
and that any of said articles may constitute goods (as said term is

used in the Uniforrn Commercial Code), this instrument shall
constitute a security agreement, creating a security interest in
such goods, as collateral, in Lender as a secured party and

Borrower as Debtor, all in accordance with said Uniform Commercial
Code as more particularly set/forth in Paragraph 14 hereof; and

TOGETHER WITH all proceeds <f’the foregoing, including without
limitation all judgments, awarda’ of damages and settlements
hereafter made resulting from condewnation proceeds or the taking
of the Premises or any portion therecf under the power of eminent
domain, any proceeds of any policies of /Ansurance, maintained with
respect to the Premises or proceeds of any.=ale, option or contract
to sell the Premises or any portion thereof .. and Borrower hereby
appoints Lender its attorney-in-fact and authcrizes Lender, at its
option, on behalf of Borrower, or the successdrs or assigns of
Borrower, to adjust, compromise, claim, collect and receive such
proceeds, to give proper acguittances therefor, . and, after
deducting expenses of collection, to apply the net picceeds as a
credit wupon any portion, as selected by Lendér, of the
Indebtedness, notwithstanding the fact that the same may not then
be due or that the Indebtedness is otherwise adequately secured.

TO HAVE AND TO HOLD the Premises, unto the Lender, its
successors and assigns, forever, for the purposes and upon the uses
herein set forth together with all right to possession of the
Premises after the occurrence of any Default as hereinafter
defined; the Borrower hereby RELEASING AND WAIVING all rights under
and by virtue of the homestead exemption laws of the State of
Illinois.

BORROWER COVENANTS that it is lawfully seized of the Land,

3
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that the same is unencumbered, and that it has good right, full
power and lawful authority to convey and mortgage the same, and
that it will warrant and forever defend the Land and the guiet and

peaceful possession of the same against the lawful claims of all
persons whomsoever.

PROVIDED, NEVERTHELESS, that if Borrower shall pay in full
when due the Indebtedness and shall timely perform and observe all
of the provigions herein and in the Note and the Loan Agreement
provided to be performed and observed by the Borrower, then this
Mortgage and the interest of Lender in the Premises shall become
void but shall otherwise remain in full force.

BORROWER FURTHER COVENANTS AND AGREES AS FOLLOWS:

1. FPavment of Indebtedness and Performance of Covenants.

Borrower shalls(a) pay the Indebtedness when due and (b) punctually
perform and observe all of the requirements of Note, this Mortgage,
and the Loan Agieement. Borrower shall have the privilege of making
prepayments on the .principal of the Note (in addition to the
required payments tchereunder) in accordance with the termg and
conditions set forth 'in the Note, but not otherwise.

2. Maintenance, Repuir, Compliance with Law, Use, etc.

Borrower shall (a) promptly repair or restore, any portion of the
Improvements which may becom:® camaged whether or not proceeds of
insurance are available or suti{icient for that purpose; (b) keep
the Premises in good condition and free from waste; (c) pay all
operating costs of the Premises; (d4) somplete, within a reasonable
time, any Improvements at any time 10 /the process of erection upon
the Premises; (e) comply with all requirements of law relating to
the Premises or any part thereof by any wovernmental authority; (f)
refrain from any action and correct any  condition which would
increase the risk of fire or other hazard to tlie Improvements; {g)
comply with any restrictions of record with regpect to the Premises
and the use thereof; and observe and comply with any conditions
necessary to preserve and extend any and all rights, licenses,
permits (including without limitation zoning variauces, special
exceptions and nonconforming uses), privileges, fzzuchises and
concesgiong that are applicable to the Premises or fdts use and
occupancy; and (h) cause the Premises to be managed in a.cCompetent
and professional manner. Without the prior written consent of
Lender, Borrower ghall not cause, suffer or permit any (i) material
alterations of the Premises except as required by law or except as
permitted or required to be made by the terms of any Leases
approved by Lender; (ii) change in the intended use or occupancy of
the Premises for which the Improvements were constructed, as
provided in the Loan Agreement; (iii) change in the identity of the
person or firm responsible for managing the Premises; (iv) zoning
reclassification with respect to the Premises; (v} unlawful use of,
or nuisance to exist upon, the Premises; or (vi) granting of any
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easements, licenses, covenants, conditions or declarations of use
against the Premises, other than use restrictions contained or
provided for in Leases approved by Lender.

3. Liens.

3.1. Prohibition. Subject to the provisions of Paragraph

4 hereof, Borrower shall not create or suffer or permit any
encumbrance to attach to or be filed against the Premises or any
part thereof, excepting only (i) the lien of real estate taxes and
assessments not due, (ii) any liens and encumbrances of Lender, and
(iii) any other lien or encumbrance permitted by the terms of the
Loan ‘Agceement .

3,2. Contest of Mechanic's Liens Claims. Notwithstanding

the foregoiic prohibition against encumbrances, Borrower may in
good faith and with reasonable diligence contest the validity or
amount of any /Mechanic's Lien and defer payment and discharge
thereof during the pendency of such contest, provided that:

3.2.1/. Such contest shall prevent the sale or
forfeiture of the Premises or any part thereof, or any interest
therein, to satisfy sucli diechanic's Lien;

3.2.2. Within ten (10) days after Borrower has been
notified of the filing of sucia Mechanic's Lien, Borrower shall have
notified Lender in writing of Eorrower's intention to contest such
Mechanic's Lien; and

3.2.3. Borrower shall have either obtained a title
insurance endorsement over such Mechanic's Liens insuring Lender
against loss by reason of the Mechanic'e Liens or Borrower shall
have deposited with Lender at such place as Tlender may from time to
time in writing appoint, and in the absenc¢ of such appointment,
then at the place of payment designated in the Nete, a sum of money
(the "Deposits") which shall be sgufficient 1r. the judgment of
Lender to pay in full such Mechanic's Lien and all ‘nterest which
might become due thereon. Borrower shall increase’ the Deposits
whenever, in the Jjudgment of Lender, such increase ‘iz-advisable.
The Deposits are to be held without any allowance of interest.

Lender may, at its option, pay the Deposits, or any part
thereof, to the Mechanic's Lien claimant if Borrower (i) fails to
maintain sufficient Deposits or (ii} fails to act in good faith or
with reasonable diligence in contesting the Mechanic's Liens
claims. If the Mechanic's Lien contest is resolved in favor of the
claimant and Borrower ig not in default hereunder, Lender shall pay
the Depositsg, or any part thereof, to the claimant upon Lender's
receipt of evidence satisfactory to Lender of the amount to be
paid. Lender shall pay any remaining Deposits to Borrower, provided
Borrower is not in default hereunder.
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4, Taxes.

4.1. Payment. Borrower shall pay when due, all taxes,

assessments and charges of every kind levied or assessed against
the Premises or any interest therein or any obligation or
instrument secured hereby, and all installments thereof (all herein
generally called "Taxes"), whether or not assessed against
Borrower, and Borrower shall furnish to Lender receipts therefor on
or before the date the same are due; and shall discharge any claim
or lien relating to taxes upon the Premises, other than matters
expregcly permitted by the terms of the Loan Agreement.

4.2. Contest. Borrower may, in good faith and with

reasonabie diligence, contest the validity or amount of any such
Taxes, provaoed that:

4:2.1. Such contest shall prevent the collection of
the Taxes so contested and the sale or forfeiture of the Premises
or any part therecr or interest therein to satisfy the same;

4.2.2.-Porrower has notified Lender in writing of
the intention of Borrowe:i  to contest the same before any Tax has
been increased by any inter2st, penalties, or costs; and

4.2.3. Borrower has deposited with Lender, at such
place as Lender may from time (o fime in writing designate, a sum
of money or other security acceptable to Lender that, when added to
the monies or other security, 1f “any, deposited with Lender
pursuant to Paragraph 8 hereof, " 45 gufficient, in Lender's
judgment, to pay in full such contested Tax, including interest and
penalties, and shall increase such depoglt to cover additional
interest and penalties whenever Lender @Gsems such an increase
advisable.

If Borrower fails to (i) prosecute czuch. contest with
reasonable diligence or (ii) maintain sufficient (fuids on deposit
as hereinabove provided , Lender wmay, at its option, apply the
monies and liquidate any securities deposited withk -Lender, 1in
payment of, or con account of, such Taxes, or any porcion thereof
then unpaid, including all penalties and interest thereon. If the
amount of the money and any such security so deposited 1is
insufficient for the payment in full of such Taxes, together with
all penalties and interest thereon, Borrower shall forthwith, upon
demand, either deposit with Lender a sum that, when added to such
funds then on deposit, ig sufficient to make such payment in full,
or, if Lender has applied funds on deposit on account of such
Taxes, restore such deposit to an amount satisfactory to Lender.
Provided that Borrower is not then in default hereunder, Lender
shall, after final disposition of such contest and upon Borrower's
written request and Borrower's delivery to Lender of an official

6
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bill for such Taxes, apply the money so deposited in full payment
of such Taxes or that part thereof then unpaid, together with all
penalties and interest thereon.

5. Change in Tax Laws. If, by the laws of the United States of

America, or of any state or municipality having jurisdiction over
Lender, Borrower or the Premises, any tax is imposed or becomes due
in respect of the issuance of the Note or the recording of this
Mortgage, Borrower shall pay such tax in the manner required by
such law. In the event that any law, statute, rule, regulation,
order or court decree has the effect of deducting from the value of
the Premises for the purpose of taxation any lien thereon, or
imposiny upon Lender the payment of the whole or any part of the
taxes required to be paid by the Borrower, or changing in any way
the laws.ielating to the taxation of mortgages or debts secured by
mortgages «or-the interest of Lender in the Premises, or the manner
of collection- of taxes, so as to affect this Mortgage, the
Indebtedness or/ Lender, then, and Borrower, upon demand by Lender,
shall pay sucli taxes, or reimburse Lender therefor on demand,
unless Lender determines, in Lender's exclusive judgment, that such
payment or reimbursement by Borrower is unlawful; in which event
the Indebtedness shall be due within thirty (30) days after written
demand by Lender to Bdriower. Nothing in this Paragraph 5 shall
require Borrower to pay any- income, franchise or excise tax imposed
upon Lender, excepting only such which may be levied against the
income of Lender as a complete or partial substitute for taxes
required to be paid by Borrower pursuant hereto.

6. Insurance C(Coverage. Borrover will insure the Premises

against such perils and hazards, and ir such amounts and with such
limits, as Lender may from time to time-require, and in any event
will continuously maintain the following” described policies of
insurance (the "Insurance Policies"):

6.1. Builder's Risk Insurance on an "all risks" basis for
cne hundred percent (100%) of the insurable value of all
construction work in place or in progress froa :ime to time,
insuring the Premiges, including materialsg in storauz.and while in
transit, against loss or damage by fire or other casuvalty, with
extended coverage, "X", "C" and "U" coverage, vanoalism and
malicious mischief coverage, bearing a replacement cest agreed
amount endorsement;

6.2. Employer's Liability Insurance;

6.3. Casualty insurance against loss and damage by all
risks of physical loss or damage, including fire, windstorm, flood,
earthquake and other risks covered by the so-called extended
coverage endorsement in amounts not less than the full insurable
replacement value of all Improvements, fixtures and equipment from
time to time on the Premises and bearing a replacement cost agreed
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amount endorsement;

. 6.4. Comprehensive public liability against death, bodily
injury and property damage in an amount acceptable to lender;

6.5. Rental or business interruption insurance in amounts
sufficient to pay, for a period of up to one (1) year, all amounts
required to be paid by Borrower pursuant to the Note and this
Mortgage;

6.6. Steam boiler, machinery and pressurized vessel
insurance (if applicable to the Premises) : and

6.7. IL the Federal Insurance Administration (FIA} has
designated the Premises to be in a special flood hazard area and
designater the community in which the Premises are located eligible
for sale /ol subsidized insurance, first and second layer flood
insurance wher and as available; and

6.8../Ine types and amounts of coverage as are customarily
maintained by owners-or operators of like properties.

7. Insurance Pclicieg. All Insurance Policies shall be in

form, companies and amcunts reasonably satisfactory to Lender. All
Insurance Policies gnall (1) include, when available,
non-contributing Lender endorsements in favor of and with loss
payable to Lender, (ii) include standard waiver of subrogation
endorsements, (iii) provide «<hat the coverage shall not be
terminated or materially modified without thirty (30) days' advance
written notice to Lender and (iv) provide that no claims shall be
paid thereunder without ten (10) days' advance written notice to
Lender. Borrower will deliver all” Incurance Policies premium
prepaid, to Lender and, will deliver penewal or replacement
policies at least thirty (30) days prior ¢ the date of expiration
of any policy. The requirements cf the preleding sentence shall
apply to any separate policies of insurance Taken out by Borrower
concurrent in form or contributing in the event' of loss with the
Insurance Policies. Insurance Policies maintained by tenants under
the Leases may, if in conformity with the requizeérnents of this
Mortgage and if approved by Lender, be presented .to Lender in
satisfaction of Borrower's obligation to provide tle insurance
coverages provided by those Insurance Policies.

8. Deposits for Taxes and Insurance Premiums. In order to

assure the payment of Taxes and insurance policy premiums
{("Premiums"} when due:

8.1. Borrower shall, if required by Lender, deposit with
Lender on the first business day of each month, an amount equal to
one-twelfth {(1/12) of the Taxes and Premiums thereof to become due
with respect to the Premises between one (1} and thirteen (13)
months after the date of such deposit; provided that in the case of
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the first such deposit, Borrower shall deposit in addition an
amount which, when added to the aggregate amount of monthly
deposits to be made hereunder with respect to Taxes and Premiums to
become due within thirteen (13} months after such first deposit,
will provide (without interest) a sufficient fund to pay such Taxes
and Premiums, one (1) month prior to the date when they are due.
The amounts of such deposits (herein generally called "Tax and
Insurance Deposits") shall be based upon Lender's estimate of the
amount of Taxes and Premiums. Borrower shall promptly upon the
demand of Lender make additional Tax and Insurance Deposits as
Lender may from time to time require due to (i) failure of Lender
to reocuire, or failure of Borrower to make, Tax and Insurance
Deposits in previous months, (ii) underestimation of the amounts of
Taxes and/or Premiums, due dates and amounts of Taxes and/or
Premiums, or (iii) application of the Tax and Insurance Deposits
pursuant /co _Paragraph 8.3 hereof. Additionally, upon the execution
hereof, Borrower shall deposit with Lender, as a Tax and Insurance
Deposit, the  azmount of all Taxes and Premiums to become due and
payable prior.co the first monthly Tax and Insurance Deposit or
within one month  thereafter. Lender shall hold all Tax and
Insurance Deposits’ without any allowance of interest thereon.
Notwithstanding any provision hereof to the contrary, Lender shall
not require Borrower t¢ nake Tax and Insurance Deposits unless one
or more of the following ewents has occurred: (i) a Default has
occurred hereunder; (ii) ‘orrower has failed to provide for the
payment of Taxes and Premiumgs 1n a manner satisfactory to Lender;
or (i1ii} Borrower has failed to-waintain the Insurance Policieg in
a manner satisfactory to Lender

8.2. Lender will, out of ‘tile Tax and Insurance Deposits,
upon the presentation to Lender by Reoirower of the bills therefor,
pay the Taxes and Premiums or will, (upcon the presentation of
receipted bills therefor, reimburse Borrowex for such payments made
by Borrower. If the total Tax and Insurance Deposits on hand shall
not be sufficient to pay all of the Taxes a«id Premiums when the
same shall become due, then Borrower shall pay.to Lender on demand
the amount necessary to make up the deficiency.

8.3. Upon a Default under this Mortgage, ‘[.ender may, at
its option, apply any Tax and Insurance Deposits orn ‘hand to the
Indebtedness, in such order and manner as Lender may elect. When
the Indebtedness has been fully paid, any remaining Tax and
Insurance Deposits shall be paid to Borrower. All Tax and Insurance
Deposits are hereby pledged as additional security for the
Indebtedness, and shall be held by Lender irrevocably to be applied
for the purposes for which made as herein provided, and shall not
be subject to the direction or control of Borrower.

8.4. Notwithstanding anything herein contained to the
contrary, Lender shall not be liable for any failure to apply the
Tax and Insurance Deposits unless Borrower, while no Default exists
hereunder, shall have (i) requested Lender in writing to make

9
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application of such Deposits to the payment of the Taxes or
Premiums and (ii) presented Lender with bills for such Taxes or
Premiums.

8.5. The provisions of this Mortgage are for the benefit
of Borrower and Lender alone. No provision of this Mortgage shall
be construed as creating in any other party any rights in and to
the Tax and Insurance Deposits or any rights to have the Tax and
Insurance Deposits applied to payment of Taxes and Premiums. Lender
shall have no obligation or duty to any third party to collect Tax
and Insurance Deposits.

2., Proceeds of Insurance. Borrower will give Lender prompt
notice of any loss or damage to the Premises, and:

€. In case of loss or damage covered by any of the
Insurance Policies, Lender (or, after entry of decree of
foreclosure, ihe purchaser at the foreclosure sale or decree
creditor, as tlie case may be) may at its option either (i) settle
and adjust any claim under such Insurance Policies without the
consent of Borrower, .or (il) allow Borrower to settle and adjust
such claim without the consent of Lender; provided that in either
case Lender shall, and iz _hereby authorized to, collect and receipt
for any such insurance!rroceeds; and the expenses incurred by
Lender in the adjustment and collection of insurance proceeds shall
be so much additional Indektedness, and shall be reimbursed to
Lender upon demand or may be deducted by Lender from said insurance
proceeds prior to any other application thereof. Each insurance
company which has issued an Insurance Policy ig hereby authorized
and directed to make payment for 'all losses covered by any
Insurance Policy to Lender alone, and nnt to Lender and Borrower
jointly.

9.2. Lender shall, in its sole discietion, elect to apply
the proceeds of insurance Policies consequencs upon any casualty
either (i) to reduce the Indebtedness; or . (ii) to reimburse
Borrower for the cost of restoring or repairjag the Premises
subject to the conditions and in accordance with thé.provisions of
Paragraph 10 hereof. In the event Lender applies the proceeds of
Insurance Policies to the Indebtedness and such proceads do not
discharge that Indebtedness in full, the entire Indebtedness shall
become immediately due and payable with interest thereon at the
Default Rate.

9.3. Whether or not insurance proceeds are made available
to Borrower, Borrower shall restore or repair the Improvements, to
be of at least equal value, and of substantially the same character
as prior to such casualty, all to be effected in accordance with
plans, specifications and procedures approved in advance by pepder,
and Borrower shall pay all costs of such restoring or repalring.

10
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10. Disbursement of Insurance Proceeds. Insurance proceeds

held by Lender for restoration or repairing of the Premises shall
be disbursed from time to time upon Lender being furnished with (i)
evidence satisfactory to it of the estimated cost of the
restoration or repair, (ii) funds sufficient in addition to the
proceeds of ingurance, to fully pay for the restoration or repair,
and (iii) such architect's certificates, waivers of lien,
contractor's sworn statements, title insurance endorsements, plats
of survey and such other evidences of cost, payment and performance
as Lender may require and approve. No payment made prior to the
final completion of the restoration or repair shall exceed ninety
percent (90%) of the value of the work performed from time to time,
as swuch value shall be determined by Lender in its sole judgment ;
funds acther than insurance proceeds shall be disbursed prior to
disbursement of such proceeds, except as may otherwise be provided
in the Leoan Agreement; and at all times the undisbursed balance of
such proceeds remaining in the hands of Lender, together with funds
deposited or irrevocably committed, to the satisfaction of Lender,
by or on behalf of Borrower to pay the cost of such repair or
restoration, shall be sufficient in the reasonable judgment of
Lender to pay the entire unpaid cost of the restoration or repair,
free of all liens or'claims for lien. Any surplus remaining out of
insurance proceeds held by Lender after payment of such costs of
regtoration or repair shall be paid to Borrower, provided Borrower
is not in default hereunder. No interest shall be allowed to
Borrower on account of any prcceeds of insurance or other funds
held by Lender.

11. Condemnation and Eminent Domsin. All awards (the "Awards")

made to the present, or any subsequert, owner of the Premises, by
any governmental or other lawful duthoxrity for the taking, by
condemnation or eminent domain, of all cr auy part of the Premises,
are hereby assigned by Borrower to Lendei/ Lender may collect the
Awards from the condemnation authorities, and may give appropriate
acquittances therefor. Borrower shall immedialely notify Lender of
the actual or threatened commencement of anhr condemnation or
eminent domain proceedings affecting any part of ‘th: Premises and
shall deliver to Lender copies of all papers served in connection
with any such proceedings. Borrower shall make, <execute, and
deliver to Lender, at any time upon request, frea of any
encumbrance, any further assignments and other instrumencs deemed
necessary by Lender for the purpcse of assigning the Awards to
Lender. If any portion of or interest in the Premises is taken by
condemnation or eminent domain, and the remaining portion of the
Premises is not, in the judgment of Lender, a complete economic
unit having equivalent value to the Premises as it existed prior to
the taking, then, at the option Of Lender, the entire Indebtedness
shall immediately become due. After deducting from the Award for
such taking all of its expenses incurred in the collection and
administration of the Award, including attorneys' fees, Lender
shall be entitled to apply the net proceeds toward repayment of

11
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such portion of the Indebtedness as it deems appropriate without
affecting the lien of this Mortgage. In the event of any partial
taking of the Premises or any interest in the Premises, which, in
the judgment of Lender, leaves the Premises as a complete economic
unit having equivalent value to the Premises as it existed prior to
the taking, and provided Borrower is not in default hereunder, the
Award shall be applied to reimburse Borrower for the cost of
restoration and rebuilding the Premises in accordance with plans,
specifications and procedures approved in advance by Lender, and
such Award shall be disbursed in the same manner as is hereinabove
provided above for the application of insurance proceeds, provided
that any surplus after payment of such costs shall be applied on
accowit: of the Indebtedness. If the Award is not applied for
reimbursement of such restoration costs, the Award shall be applied
against (thie Indebtedness, in such order or manner as Lender shall
elect.

12. Assioument of Rents, Leases and Profits. To further secure

the Indebtedness, Borrower hereby assigns unto Lender all of the
rents, leases and income now or hereafter due under any Leases
agreed to by Borrcwer-or the agents of Borrower or which may be
made or agreed to by Lender under the powers herein granted, it
being the intention hereby to establish an absolute transfer and
assignment of all such Luases, rents and income thereunder, to
Lender. Borrower hereby  irrevocably appoints Lender its
attorney-in-fact (this powexr of attorney and any other powers of
attorney granted herein are paowesrs coupled with an interest and
cannct be revoked, modified or altered without the written consent
of Lender) with or without taking possession of the Premises as
provided in Paragraph 18 hereof, o lease any portion of the
Premises to any party upon such terus a< Lender shall determine,
and to collect all rents due under each ¢of the Leases, with the
same rights and powers and subject t0- the sgame immunities,
exoneration of liability and rights of recourse and indemnity as
Lender would have upon taking possession pursuanc to the provisions
of Paragraph 18 hereof. Borrower represents that no rent has been
or will be paid by any person in possession of any portion of the
Premises for more than one installment in advanc< and that the
payment of none of the rents for any portion of thie’ Premises has
been or will be waived, reduced or otherwise discharged or
compromised by Borrower. Borrower waives any rights ‘of set-off
against any person in possession of any portion of the Premises.
Borrower agrees that it will not assign any of the rents or profits
of the Premises, except to a purchaser or grantee of the Premises.
Nothing herein contained shall be construed as constituting Lender
a mortgagee in posgsession in the absence of the taking of actual
possession of the Premises by Lender pursuant to Paragraph 19
hereof. Borrower expressly waives all liability of Lender in the
exercise of the powers herein granted Lender. Borrower shall assign
to Lender all future leases upon any part of the Premises and shall
execute and deliver, at the request of Lender, all such further
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AL Bk 4 A A1 3



0336344145 Page: 13 of 29

UNOFFICIAL COPY

assurances and assignments in the Premises as Lender shall from
time to time require. Although the assignment contained in this
paragraph is a present assignment, Lender shall not exercise any of
the rights or powers conferred upon it by this paragraph until a
Default shall exist under this Mortgage. Within thirty (30) days of
Lender's written demand, Borrower will furnish Lender with executed
copies of each of the Leases and with estoppel letters from each
tenant in a form satisfactory to Lender. If Lender requires that
Borrower execute and record a separate collateral assignment of
rents or separate assignments of any of the Leases to Lender, the
terms of those assignments shall control in the event of a conflict
with the terms of this Mortgage.

13+ Observance of Lease Assignment. Borrower agrees that if

any lescez.under any of the Leases shall fail to pay its rent on a
timely basis or to fulfill any material provision in said Lease or
if Borrower.shall terminate or modify any of the Leases without
Lender's prioy written consent; or if Borrower shall suffer any
default under -thne provisions of any assignment of any Lease given
as additional security for the payment of the Indebtedness and such
default shall not’be-cured within the applicable grace period
provided therein; then such default shall constitute a Default
hereunder and at the (option of Lender, and without notice to
Borrower, the Indebtedness shall become due as in the case of other
Defaults.

14. Security Agreement. ROvrower and Lender agree that this

Mcrtgage shall constitute a Security Agreement within the meaning
of the Illinois Uniform Commercial Code (hereinafter referred to as
the "Code") with respect to (i) all sums at any time on deposit for
the benefit of Lender or held by the Lender (whether deposited by
or on behalf of the Borrower or anyone else; pursuant to any of the
provisions of the Mortgage or the Loan ‘Agreement and (ii) with
respect to any personal property included iil Che granting clauses
of this Mortgage, which personal property may not be deemed to be
affixed to the Premises or may not constitute g "fixture" (within
the meaning of Section 9-313 of the Code), (which property is
hereinafter referred to as "Personal Properiy") and all
replacements of, substitutions for, additions to, and. che proceeds
thereof (all of gaid Pergonal Property and the r=placements,
substitutions and additions thereto and the proceeds thereof being
sometimes hereinafter collectively  referred to as the
"Collateral”), and that a security interest 1in and to the
Collateral is hereby granted to the Lender, and the Collateral and
all of Borrower's right, title and interest therein are hereby
assigned to the Lender, all to secure payment of the Indebtedness.
All of the provisions contained in this Mortgage pertain and apply
to the Collateral as fully and to the same extent as to any other
property comprising the Premises; and the following provisions of
thig Paragraph shall not limit the applicability of any other
provision of this Mortgage but shall be in addition thereto:

13
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14.1. Borrower (being the Debtor as that term is used in
the Code) is and will be the true and lawful owner of the
Collateral, subject to no liens, charges or encumbrances other than
the lien hereof, other liens and encumbrances benefiting Lender and
no other party, and liens and encumbrances, if any, expressly
permitted by the Loan Agreement.

14.2. The Collateral is to be used by Borrower solely for
business purposes.

14.3. The Collateral will be kept at the Land, and,
excep’. for Obsolete Collateral (as hereinafter defined), will not
be remcved therefrom without the consent of Lender (being the
Secured (Party as that term is used in the Code). The Collateral may
be affixed ‘to the Land but will not be affixed to any other real
estate.

14.4 /" The only persons having any interest in the
Premises are Boriyower, Lender and holders of interests, if any,
expressly permitted bv the Loan Agreement.

14.5. No Finencing Statement (other than Financing
Statements showing Lender .as the sole secured party, or with
respect to liens or encumbrances, if any, expressly permitted by
the Loan Agreement) covering any of the Collateral or any proceeds
thereof is on file in any public-office except pursuant hereto; and
Borrower will at its own cost and expense, upon demand, furnish to
Lender such further information wud will execute and deliver to
Lender such financing statements< and other documents in form
satisfactory to Lender and will do all guch acts as Lender may at
any time or from time to time request (or as may be necessary or
appropriate to establish and maintain a peifacted security interest
in the Collateral as security for the Indebredness, subject to no
other liens or encumbrances, other than licps or encumbrances
benefiting Lender and no other party and liens ahd encumbrances (if
any) expressly permitted by the Loan Agreement; aud Borrower will
pay the cost of filing or recording such financino statements or
other documents, and this instrument, in all public offices
wherever filing or recording is deemed by Lender to Lz desirable.

14.6. Upon Default hereunder, Lender shall have the
remedies of a secured party under the Code, including without
limitation, the right to take immediate and exclusive possession of
the Collateral, or any part thereof, and for that purpose may, so
far as Borrower can give authority therefor, with or without
judicial process, enter (if this can be done without breach of the
peace), upon any place which the Collateral or any part thereof may
be situated and remove the same therefrom (provided that if the
Collateral is affixed to real estate, such removal shall be subject
to the conditions stated in the Code); and Lender shall be entitled
to hold, maintain, preserve and prepare the Collateral for sale,
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until disposed of, or may propose to retain the Collateral subject
to Borrower's right of redemption in satisfaction of Borrower's
obligations, as provided in the Code. Lender may render the
Collateral wunusable without removal and may dispose of the
Collateral on the Premises. Lender may require Borrower to assemble
the Collateral and make it available to Lender for its possession
at a place to be designated by Lender which is reasonably
convenient to both parties. Lender will give Borrower at least
twenty (20) days notice of the time and place of any public sale of
the Collateral or of the time after which any private sale or any
other intended disposition thereof is made. The requirements of
reasonable notice shall be met if such notice is mailed, by
certified United States mail or equivalent, postage prepaid, to the
address of Borrower hereinafter set forth at least twenty (20) days
before the time of the sale or disposition. Lender may buy at any
public sale. Lender may buy at private sale if the Collateral is of
a type custcowoarily sold in a recognized market or is of a type
which is the  subject of widely distributed standard price
quotations. Any such sale may be held in conjunction with any
foreclosure sale Of the Premises. If Lender so elects, the Premises
and the Collateral may be sold as one lot. The net proceeds
realized upon any such disposition, after deduction for the
expenses of retaking, hKol!ding, preparing for sale, selling and the
reasonable attorney's fess and legal expenses incurred by Lender,
shall be applied against trie Indebtedness in such order or manner
as Lender shall select. Lender, will account to Borrower for any
surplus realized on such dispssition.

14.7. The terms and provisions contained in this
Paragraph 14 shall, unless the context otherwise requires, have the
meanings and be construed as provide<d in the Code.

14.8. This Mortgage is intepded to be a financing
statement within the purview of Section 9-402{6) of the Code with
respect to the Collateral and the goods described herein, which
goods are or may become fixtures relating tc (the Premises. The
addresses of Borrower (Debtor} and Lender (Secured Party) are
hereinabove set forth. This Mortgage is to be filed for record with
the Recorder of Deeds of the County or Counties where the Premises
are located. Borrower is the record owner of the Preiises.

14.9. To the extent permitted by applicable law, the
security interest created hereby is specifically intended to cover
all Leases between Borrower or its agents as lessor, and various
tenants named therein, as lessee, including all extended terms and
all extensions and renewals of the terms thereof, ag well as any
amendments to or replacement of said Leases, together with all of
the right, title and interest of Borrower, as lessor thereunder.

15. Restrictions on Transfer. Borrower shall not, without the
prior written consent of Lender, effect, suffer or permit any
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"Prohibited Transfer" (as defined herein). Any conveyance, sale,
assglgnment, transfer, lien, pledge, mortgage, security interest or
other encumbrance or alienation (oxr any agreement to do any of the

foregoing) of any of the following properties or interests shall
constitute a "Prohibited Transfer":

15.1. The Premises or any part thereof or interest
therein, excepting only sales or other dispositions of Collateral
(herein called '"Obsolete Collateral") no longer wuseful in
connection with the operation of the Premises, provided that prior
to the sale or other disposition thereof, such Obsolete Collateral
has been replaced by Collateral of at least equal value and utility
which{1is subject to the lien hereof with the same priority as with
regpect-to the Obsolete Collateral;

152.2. All or any portion of the beneficial interest or
power of direction in or to the trust under which Borrower is
acting, if Boreower is a Trustee;

15.3. @Ary. shares of capital stock of a corporate
Borrower, a corpcration which is a beneficiary of a trustee
Borrower, a corporation'which is a general partner in a partnership
Borrower, a corporation which is a general partner in a partnership
beneficiary of a trustee Borrower, or a corporation which is the
owner of substantially all’of the capital stock of any corporation
described in this subparagraph) (other than the shares of capital
stock of a corporate trustec or a corporation whose stock is
publicly traded on a national “securities exchange or on the
National Association of Securities, Dealer's Automated Quotation
System) ;

15.4. All or any part of the parunership or joint venture
interest, as the case may be, of a paitnership Borrower or a
partnership beneficiary of a Trustee Borrower if Borrower or such
beneficiary is a partnership or a joint veuture; in each case
whether any such conveyance, sale, assignment, transfer, lien,
pledge, mortgage, security interest, encumbrance or alienation is
effected directly, indirectly, voluntarily or iavoluntarily, by
operation of law or otherwise; provided, however,” that the
foregoing provisions of this Paragraph 15 shall not “apply (i} to
liens securing the Indebtedness, (ii) to the lien of curlcent taxes
and assessments not in default, or (iii) to any transfers of the
Premises, or part thereof, or interest therein, or any beneficiary
interests, or shares of stock or partnership or joint wventure
interests, as the case may be, by or on behalf of an owner thereof
who is deceased or declared judicially incompetent, to such owner's
heirs, legatees, devisees, executors, administrators, estate or
personal representatives.

16. Defaults. If one or more of the following events (herein
called "Defaults") shall occur:
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16.1. If Borrower shall, after the expiration of any
applicable grace periods, fail to make payments of amounts owed
under the Note or this Mortgage when due;

16.2. If any default shall, after the expiration of any
applicable grace periods, exisgt under any other document or
instrument regulating, evidencing, securing or guarantying any of
the Indebtedness;

16.3. The occurrence of a Prohibited Transfer;

16.4. If default shall continue for fifteen (15) days
after rotice thereof by Lender to Borrower in the punctual
performance or observance of any other agreement or condition
herein ccitained;

16.5.,If (and for the purpose of this subparagraph 16.5
only, the term Borrower shall mean not only Borrower, but also any
beneficiary of & 'trustee Borrower, any deneral partner 1in a
partnership Borrower or in a partnership which is a beneficiary of
a trustee Borrower, zny owner of more than ten percent (10%) of the
stock in a corporate( Forrower or a corporation which is the
beneficiary of a trusie:  Borrower and each person who, as
guarantor, co-maker or othcrwise, shall be or become liable for or
obligated upon all or any part)of the Indebtedness or any of the
covenants or agreements contaired herein):

16.5.1. Borrower siull file a voluntary petition in
bankruptcy or for relief under the  #ederal Bankruptcy Act or any
similar state or federal law;

16.5.2. Borrower shall Ffile a pleading in any
proceeding admitting insgolvency;

16.5.3. Within thirty (30) daye< after the filing
against Borrower of any involuntary proceeding undsr the Federal
Bankruptcy Act or similar state or federal law, such proceedings
shall not have been vacated;

16.5.4. A substantial part of Rorrower'si assets are
attached, seized, subjected to a writ or distress warrant, or are
levied upon, unless such attachment, seizure, writ, warrant or levy
ig vacated within thirty (30) days;

16.5.5. Borrower shall make an assignment for the
benefit of creditors or shall consent to the appointment of a
receiver or trustee or liquidator of all or the major part of its
property, or the Premises; or

16.5.6. Any order appointing a receiver, trustee or
liquidator of Borrower or all or a major part of Borrower's

17
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property or the Premises is not vacated within thirty (30) days
following the entry thereof; then Lender may, at its option and
without affecting the lien hereby created or the priority of said
lien or any other right of Lender hereunder, declare, without
further notice, all Indebtedness immediately due with interest
thereon at the Default Rate, whether or not such Default be
thereafter remedied by Borrower, and Lender may immediately proceed
to foreclose this Mortgage and to exercise any right provided by
this Mortgage, the Note, the Loan Agreement or otherwise.

17. Foreclosure. When the Indebtedness shall become due,

whether by acceleration or otherwise, Lender shall have the right
to flxeclose the lien hereof in accordance with the Illinois
Mortgage Foreclosure Act, Ill. Rev. Stat. ch. 110, para. 15-101, et

seq. (12587} (the "Act") and to exercise any other remedies of

Lender provicded in the Note, this Mortgage, the Loan Agreement, or
which Lender may have at law, at equity or otherwise. In any suit
to foreclose the-lien hereof, there shall be allowed and included
as additional Indzitedness in the decree of sale, all expenditures
and expenses whicll ' may be paid or incurred by or on behalf of
Lender for attorney's <fees, appraiser's fees, outlays for
documentary and expert  evidence, stenographer's charges,
publication costs, coste ~{which may be estimated as to items to be
expended after entry of the decree) of procuring all such abstracts
of title, title searches .and examinations, title insurance
policies, and similar data aad assurance with respect to title asg
Lender may deem reasonably necessary either to prosecute such suit
or to evidence to bidders at sal<s which may be had pursuant to
such decree the true conditions of th: title to or the value of the
Premises, and any other expenses and «vpenditures which may be paid
or incurred by or on behalf of Lender 2ad, permitted by the Act to
be included in such decree. All expendituvres and expenses of the
nature mentioned in thisg Paragraph, and such other expenses and
fees as may be incurred in the protection of tihe Premises and rents
and income therefrom and the maintenance of ~the lien of this
Mortgage, including the fees of any attorney engloved by Lender in
any litigation or proceedings affecting this Mortiyacgz. the Note or
the Premises, including probate and bankruptcy proceedings, or in
preparation of the commencement or defense of any prcceedings or
threatened suit or proceeding, or otherwise in dealing erecifically
therewith, shall be so much additional Indebtedness and shall be
immediately due and payable by Borrower, with interest thereon at
the Default Rate until paid.

18. Right of Possession. When the Indebtedness shall become

due, whether by acceleration or otherwise, or if Lender has a right
to institute foreclosure proceedings, Borrower shall, forthwith
upon demand of Lender, surrender to Lender, and Lender shall be
entitled to be placed in possession of the Premises as provided in
the Act, and Lender, in its discretion and pursuant to court order,
may enter upon and take and maintain possession of all or any part
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of the Premises, together with all documents, books, records,
papers, and accounts of Borrower or the then owner of the Premises
relating thereto, and may exclude Borrower, such owner, and any
agents and servants thereof wholly therefrom and may, on behalf of
Borrower or such owner, or in its own name as Lender and under the
powers herein granted:

18.1. hold, operate, manage, and control all or any part
of the Premises and conduct the business, if any, thereof, either
personally or by its agents, with full power to use such measures,
legal or equitable, as Lender may deem necessary to enforce the
payment or security of the rents, issues, deposits, profits, and
avails jof the Premises, including without limitation actions for
recovery of rent, actions in forcible detainer, and actions in
distress for rent, all without notice to Borrower;

16.2. cancel or terminate any Lease or sublease of all or
any part of Che Premises for any cause or on any ground that would
entitle Borrowsi to cancel the same;

18.3. elzct to disaffirm any Lease or sublease of all or
any part of the Premilses made subsequent to this Mortgage without
Lender's prior written consent;

18.4. extend orawdify any then existing Leases and make
new Leases of all or any part of the Premises, which extensions,
modifications, and new Leases-may provide for terms to expire, or
for cptions to lessees to extend or renew terms to expire, beyond
the maturity date of the loan+avidenced by the Note and the
igsuance of a deed to a purchaser a4t a foreclosure sale, it being
understood and agreed that any suchk Leases, and the options or
other such provisions to be contained/ tlerein, shall be binding
upon Borrower, all persons whose interests in the Premises are
subject to the lien hereof, and the purchassr at any foreclosure
sale, notwithstanding any redemption from.sale, reinstatement,
discharge of the Indebtedness, satisfaction &£ any foreclosure
decree, or issuance of any certificate of sale or.desed to any such

purchaser;

18.5. make all necessary or proper repairs, 'decoration
renewals, replacements, alterations, additions, betteirments, and
improvements in connection with the Premises as may seem judicious
to Lender, to insure and reinsure the Property and all risks
incidental to Lender's possession, operation, and management
thereof, and to receive all rents, issues, deposits, profits, and
avails therefrom; and

18.6. apply the net income, after allowing a reasonable
fee for the collection thereof and for the management of the
Premises, to the payment of Taxes, Premiums and other charges
applicable to the Premises, or in reduction of the Indebtedness in
such order and manner as Lender shall select.
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Without limiting the generality of the foregoing, Lender shall have
all power, authority and duties as provided in the Act. Nothing
herein contained shall be construed as constituting Lender a
mortgagee in possession in the absence of the actual taking of
possession of the Premises.

19. Receiver. Upon the filing of a complaint to foreclose this

Mortgage or at any time thereafter, the court in which such
complaint is filed may appoint upon petition of Lender, and at
Lender's sole option, a receiver of the Premises pursuant to the
Act. Sfuch appointment may be made either before or after sale,
without notice, without regard to solvency or insolvency of
Borrowzr.at the time of application for such receiver, and without
regard ve the then value of the Premises or whether the same shall
be then ceznpied as a homestead or not; and Lender hereunder or any
employee or-ggent thereof may be appointed as such receiver. Such
receiver shall have all powers and duties prescribed by the Act,
including the-power to make leases to be binding upon all parties,
including the mortgagor, the purchaser at a sale pursuant to a
judgment of foreclosure and any person acquiring an interest in the
Premises after entry of a judgment of foreclosure, all as provided
in the Act. In additior, such receiver shall alsgo have the power to
extend or modify any ther ‘existing leases, which extensions and
modifications may provide for terms to expire, or for options to
lessees to extend or renew (cerms to expire, beyond the maturity
date of the Note and beyond the date the issuance of a deed or
deeds to a purchaser or purchasers at a foreclosure sale, it being
understood and agreed that any sdch leases, and the options or
other provisions to be contained therein, shall be binding upon
Borrower and all the persons whose-interest in the Premises are
gubject to the lien hereof and upon the purchasger or purchasers at
any foreclosure sale, notwithgtanding any redemption,
reinstatement, discharge of the Indebtedness, satisfaction of any
foreclosure judgment, or issuance of any certificate of sale or
deed to any purchaser. In addition, such receiver shall have the
power to collect the rents, issues and profits of the Premises
during the pendency of such foreclosure suit and, in case of a sale
and deficiency, during the full statutory period of  redemption, if
any, whether there be a redemption or not, as well as 'during any
further times when Borrower, except for the interventicia of such
receiver, would be entitled to collection of such rents, issues and
profits, and such receiver shall have all other powers which may be
necessary or are usual in such cases for the protection,
possession, control, management and operation of the Premises
during the whole of said period. The court may, from time to time,
authorize the receiver to apply the net income from the Premises in
payment in whole or in part of: {(a} the Indebtedness or the
indebtedness secured by a decree foreclosing this Mortgage, or any
tax, special assessment, or other lien which may be or become
superior to the lien hereof or of such decree, provided such
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application is made prior to the foreclosure sale; or (b) the
deficiency in case of a sale and deficiency.

20. Foreclosure Sale. Except to the extent otherwise required

by the Act, the proceeds of any foreclosure sale of the Premises
shall be distributed and applied in the following order of
priority: First, all items which under the terms hereof constitute
Indebtedness additional to the principal and interest evidenced by
the Note in such order as Lender shall elect with interest thereon
as herein provided; and Second, all principal and interest
remaining unpaid on the Note in such order as Lender shall elect;
and lestly any surplus to Borrower and its successors and assigns,
as tlieir rights may appear.

21./Insurance During Foreclosure. In case of an insured loss

after foreClosure proceedings have been instituted, the proceeds of
any Insurance pPolicy, if not applied in rebuilding or restoring the
Improvements, ‘2s. aforesaid, shall be used to pay the amount due in
accordance with any decree of foreclosure that may be entered in
any such proceedings, and the balance, if any, shall be paid as the
court may direct. Tlie, foreclosure decree may provide that the
mortgagee's clause eottached to each of the casualty Insurance
Policies may be canceled-and that the decree creditor may cause a
new loss clause to be attoched to each of said casualty Insurance
Policies making the losg thereunder payable to said decree
creditors. The foreclosure deciee may further provide that in the
case of one or more redemptions under said decree, each successive
redemptor may cause the precedira loss clause attached to each
casualty Insurance Policy to be cancelled and a new loss payable
clause to be attached thereto, making the loss thereunder payable
to such redemptor. In the event of torcclosure sale, Lender may,
without the consent of Borrower, assign any Insurance Policies to
the purchaser at the sale, or take such Other steps as Lender may
deem advisable to protect the interest of such purchaser.

22. Waiver of Right of Redemption and ofther Rights. To the

full extent permitted by law, Borrower agrees that it will not at
any time or in any manner whatsoever take any adveutage of any
stay, exemption or extension law or any so-called "Mcratorium Law"
now or at any time hereafter in force, nor take any advantage of
any law now or hereafter in force providing for the valuation or
appraisement of the Premises, or any part thereof, prior to any
sale thereof to be made pursuant to any provisions herein
contained, or to any decree, judgment or order of any court of
competent jurisdiction; or after such sale claim or exercise any
rights under any statute now or hereafter in force to redeem the
property so sold, or any part thereof, or relating to the
marshalling thereof, upon foreclosure sale or other enforcement
hereof. To the full extent permitted by law, Borrower hereby
expressly waives any and all rights it may have to require that the
Premises be sold as separate tracts or units 1in the event of
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foreclosure. To the full extent permitted by law, Borrower hereby
expressly waives any and all rights of redemption under the Act, on
its own behalf, on behalf of all persons claiming or having an
interest (direct or indirect) by, through or under Borrower and on
behalf of each and every person acquiring any interest in or title
to the Premises subsequent to the date hereof, it being the intent
hereof that any and all such rights of redemption of Borrower and
such other persons, are and shall be deemed to be hereby waived to
the full extent permitted by applicable law. To the full extent
permitted by law, Borrower agrees that it will not, by invoking or
utilizing any applicable law or laws or otherwise, hinder, delay or
impede the exercise of any right, power or remedy herein or
othexwise granted or delegated to Lender, but will permit the
exercise of every such right, power and remedy as though no such
law or laws have been or will have been made or enacted. To the
full extenat permitted by law, Borrower hereby agrees that no action
for the enicrsement of the lien or any provision hereof shall be
subject to any defense which would not be good and valid in an
action at law upon the Note. Borrower acknowledges that the
Premises do not conetitute agricultural real estate as defined in
Section 15-1201 ofthe Act or residential real estate as defined in
Section 15-1219 of the Act.

23. Lender's Perforingaze of Borrower's Obligations. In case of

Default, either before or sfter acceleration of the Indebtedness or
the foreclosure of the lien 'hereof and during any period of
redemption, Lender may, but shall not be regquired to, make any
payment or perform any act hereiil required of Borrower (whether or
not Borrower ig personally liable” therefor) in any manner deemed
expedient to Lender. Lender may, huc shall not be required to,
complete construction, furnishing and eguipping of the Improvements
and rent, operate and manage the Premices and the Improvements and
pay operating costs, including managementc: fees, of every kind in
connection therewith, so that the Premisce~sghall be useable for
their intended purposes. All such monies paid and expenses
incurred, including attorneys' fees, shall be co much additional
Indebtedness, whether or not the Indebtedness, as a vesult thereof,
shall exceed the face amount of the Note, and shall become
immediately due with interest thereon at the Default Rate specified
in the Note. Inaction of Lender shall never be considered as a
waiver of any right accruing to it on account of any Default nor
shall the provisions of this Paragraph or any exercise by Lender of
its rights hereunder prevent any default from constituting a
Default. Lender, in making any payment hereby authorized (a)
relating to Taxes, may do so according to any bill, statement or
estimate, without inquiry into the validity of any tax, assessment,
sale, forfeiture, tax lien or title or claim therecf; (b) for the
purchase, discharge, compromise or settlement of any lien, may do
so without inquiry as to the validity or amount of any claim for
lien which may be asserted; or (c) in connection with the
completion of construction, furnishing or equipping of the Premises
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or the rental, operation or management of the Premises or the
payment of operating costs thereof, may do so in such amounts and
to such persons as Lender may deem appropriate. Nothing contained
herein shall be construed to require Lender to advance monies for
any purpose.

24. Rights Cumulative. Each right herein conferred upon Lender
is cumulative and in addition to every other right provided by law
or in equity, and Lender may exercise each such right in any manner
deemed expedient to Lender. Lender's exercise or failure to
exercise any right shall not be deemed a waiver of that right or
any other right or a waiver of any default. Except as otherwise
specifically required herein, Lender is not required to give notice
of its exercise of any right given to it by this Mortgage.

25 ./ 8uccegsors and Assigns.

25.%. Holder of the Note. This Mortgage and each

provision hereof shall be binding upon Borrower and its successors
and assigns {(including, without limitation, each and every record
owner from time to time of the Premises or any cother person having
an interest therein),.and shall inure to the benefit of Lender and
its successors and assignz. Wherever herein Lender is referred to,
such reference shall be decmed to include the holder from time to
time of the Note; and each suvch holder of the Note shall have all
of the rights afforded herz=by, and may enforce the provigions
hereof, as fully as if Lender lad designated such holder of the
Note herein by name.

25.2. Covenants Run with ‘Land; Succegsor Owners. All of

the covenants of this Mortgage shall /run with the Land and be
binding on any successor ownerg of the-Land. If the ownership of
Premises or any portion thereof becomes 7rested in a person other
than Borrower, Lender may, without notice ‘t Borrower, deal with
such person with reference to this Mortgage and the Indebtedness in
the same manner as with Borrower without in-any way releasing
Borrower from its obligations hereunder. Borrower will give
immediate written notice to Lender of any conveyance, .transfer or
change of ownership of the Premises, but nothing in ‘this Paragraph
shall vary the provisions of Paragraph 16 hereof.

26. Effect of Extensions and Amendments. If the payment of the

Indebtedness, or any part thereof, be extended or varied, or if any
part of the security or guaranties therefor be released, all
persons now or at any time hereafter liable therefor, or interested
in the Premises, shall be held to assent to such extensgion,
variation or release, and their liability, and the lien, and all
provisions hereof, shall continue in full force and effect; the
right of recourse against all such persons being expressly reserved
by Lender, notwithstanding any such extension, variation or
release. Any person, firm or corporation taking a junior mortgage,
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or other lien upon the Premises or any part thereof or any interest
therein, shall take the said lien subject to the rights of Lender
to amend, modify, extend or release the Note, this Mortgage or any
other document or instrument evidencing, securing or guarantying
the Indebtedness, in each case without obtaining the consent of the
holder of such junior lien and without the lien of this Mortgage
losing its priority over the rights of any such junior lien.

27. Construction Loan. Borrower has executed and delivered to

Lender a Construction Loan Agreement of even date herewith relating
to the construction of certain improvements upon the Premises and
the disbursement of all or part of the Indebtedness for the purpose
of financing a portion of the coste thereof. The Loan Agreement is
hereby incorporated herein by this reference as fully and with the
same efiect as if set forth herein at length. This Mortgage secures
all funds udvanced pursuant to the Loan Agreement (which advances
shall constitute part of the Indebtedness, whether more or less
than the prircipal amount stated in the Note) and the punctual
performance, <cosgservance and payment by Borrower of all of the
requirements of the~Loan Agreement to be performed, observed or
paid by Borrower. in _the event of express and direct contradiction
between any of the provisions of the Loan Agreement and any of the
provigions contained herein, then the provisions contained in the
Loan Agreement shall cortrel. Any warranties, repregentations and
agreements made in the Loar Agreement by Borrower shall survive the
execution and recording of/ this Mortgage and shall not merge
herein.

28, Environmental Matters. DIorrower represents that 1t is

currently in compliance with, and (covenants and agrees that, it
will manage and operate the Premises and-will cause each tenant to
occupy itse demised portion of the Premises- in compliance with, all
federal, state and local laws, rules, re¢gulations and ordinances
regulating, without limitation, air polluxcion, soil and water
pollution, and the use, generation, storage; handling or disposal
of hazardous or toxic substances or other materials (including,
without limitation, raw materials, products, supwlies or wastes).
Borrower further covenants and agreeg that it shall iiot install or
permit to be installed in the Premises asbestos or- any substance
containing asbestos and deemed hazardous by or in winlation of
federal, state or local laws, rules, regulations ' or orders
respecting such material. Borrower shall remove from the Premises
and dispose of any such hazardous or toxic substances or other
materials in a manner consistent with and in compliance with
applicable laws, rules, regulations and ordinances and shall take
any and all other action to remedy, rectify, rehabilitate and
correct any violation of any applicable law, rule, regulation or
ordinance concerning toxic or hazardous substances or any violation
of any agreement entered into between Borrower, Lender and/or any
third party with respect to hazardous or toxic materials. Borrower
shall send to Lender within five (5) days of receipt thereof, any
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citation, notice of violation or other notice of potential
liability from any governmental or quasi-governmental authority
empowered to regulate or oversee any of the foregoing activities.
Borrower agrees to indemnity, defend with counsel reasonably
acceptable to Lender ({at Borrower's sole cost), and hold Lender
harmless against any claim, response or other costs, damages,
liability or demand ({including, without limitation, reasonable
attorneys' fees and costs incurred by Lender) arising out of any
claimed violation by Borrower of any of the foregoing laws,
regulations or ordinances or breach of any of the foregoing
covenants or agreements. The foregoing indemnity shall survive
repayment of the Indebtedness.

29, Future Advances. At all times, regardless of whether any

loan proce=ds have been disbursed, this Mortgage secures as part of
the Indeltedness the payment of all leoan commissions, service
charges, liguidated damages, attorneys' fees, expenses and advances
due to or incurred by Lender in connection with the Indebtedness,
all in accordunce with the Note, this Mortgage, and the Loan
Agreement, provided, however, that in no event shall the total
amount of the Indebterdness, including loan proceeds disbursed plus
any additional charges, exceed two hundred percent (200%) of the
face amount of the Ncte. Borrower acknowledges that Lender has
bound itself to make advaizes pursuant to the Loan Agreement and
that all such future advances shall be a lien from the time this
Mortgage is recorded, as provided in the Act.

30. Execution of Separate Security Agreements, Financing
Statements, etc.; Estoppel Lettzr._ Borrower will do, execute,

acknowledge and deliver all such furtner acts, conveyances, notes,
mortgages, security agreements, financirg.statements and assurances
as Lender shall require for the better assuring, conveying,
mortgaging, assigning and confirming unce Lender all property
mortgaged hereby or property intended so te pe, whether now owned
by Borrower or hereafter acquired. Withou: limitation of the
foregoing, Borrower will assign to Lender, upcn request, as further
security for the Indebtedness, its interests in all agreements,
contracts, 1licenses and permits affecting the Premises, such
assignments to be made by instruments satisfactory (s Lender, but
no such assignment shall be construed as a consent by the Lender to
any agreement, contract, license or permit or to impose upon Lender
any obligations with respect thereto. From time to time, Borrower
will furnish within five (5) days after Lender's request a written
and duly acknowledged statement of the amount due under the Note
and under this Mortgage and whether any alleged offsets or defenses
exist against the Indebtedness.

31. Subrogation. If any part of the Indebtedness is used

directly or indirectly to satisfy, in whole or in part, any prior
encumbrance upon the Premises or any part thereof, then Lender
shall be subrogated to the rights of the holder thereof in and to
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such other encumbrance and any additional security held by such
holder, and shall have the benefit of the priority of the same.

32. Option to Subordinate. At the option of Lender, this

Mortgage shall become subject and subordinate, in whole or in part
{but not with respect to priority of entitlement to insurance
proceeds or any award in condemnation) to any and all leasges of all
or any part of the Premises upon the execution by Lender and
recording thereof, at any time hereafter, in the Office of the
Recorder of Deeds for the county wherein the Premises are situated,
of a unilateral declaration to that effect.

33. Governing Law. The place of negotiation, execution, and

delivery.of this Mortgage and the location of the Property being
the Statc. of Illinois, thig Mortgage shall be construed and
enforced according to the laws of that State, without reference to
the conflicts of law principles of that State. If any provision in
this Mortgage /shall be inconsistent with any provision of the Act,
the provisions‘of the Act shall take precedence over the provisions
of this Mortgage, hvi¢ shall not invalidate or render unenforceable
any other provisicn »2£ this Mortgage that can be construed in a
manner consistent with the Act. If any provision of this Mortgage
shall grant to Lender ‘any rights or remedies upon default of the
Borrower which are mole limited than the rights that would
otherwise be vegted in Lencer under the Act in the absence of said
provision, Lender shall be ves:ed with the rights granted in the
Act to the frill extent permitted by law.

34. Business Loan. The proceads of the Note will be used for

the purposes specified in 111. Rev,/ _Stat., ch. 17, para. 6404
(1987), and the principal obligatioi secured hereby congtitutes a
"business loan" coming within the definition and purview of said
section.

35. Inspection of Premises and Records. Borrower shall keep

full and correct books and records showing in de:ail the income and
expenses of the Premises. Lender and its agentis chall have the
right to inspect the Premises and all books, records snd documents
relating thereto at all reasonable times.

36. Financial Statements. If required by Lender, Borrower

will, within ninety (90) days after the end of each fiscal year of
Borrower, furnish to Lender financial and operating statements of
the Premises for such fiscal vyear, including, but without
limitation, a balance sheet and supporting schedules, detailed
statement of income and expenditures and supporting schedules, all
prepared in accordance with generally accepted principles of
accounting consistently applied. Such financial and operating
statements shall be prepared and certified in such manner as may be
acceptable to Lender, and Lender may, by notice in writing to
Borrower, require that the same be certified and prepared pursuant
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to audit, by a firm of independent certified public accountants
satisfactory to Lender, in which case such accountants shall state
whether, during the course of their audit, they discovered or
became aware of any information which would lead them to believe
that a Default exists.

37. No Joint Ventures. Borrower acknowledges that the

relationship between the parties is that of mortgagor and mortgagee
and that in no event shall Lender be deemed to be a partner or
jeoint venturer with Borrower. Lender shall not be deemed to be such
a partner or joint venturer by reason of its becoming a mortgagee
in possession or exercising any rights pursuant to this Mortgage or
any ocher of the Loan Documents.

38 Iime of the Essence. Time is of the essence of the Note,

this Mortguge, and any other document or instrument evidencing or
securing the ZIndebtedness.

39. Captions. and Pronouns. The captions and headings of the

L

various sections ‘ol this Mortgage are for convenience only, and are
not to be construed as confining or limiting in any way the scope
or intent of the prowvigions hereof. Whenever the context requires
or permits, the singular chall include the plural, the plural shall
include the singular, and the masculine, feminine and neuter shall
be freely interchangeable.

40. Severability. If all (or any portion of any provision of

this Mortgage or the other Loan  Documents shall be held to be
invalid, illegal or unenforceabls <in any respect, then such
invalidity, illegality or unenforceasbility shall not affect any
other provision hereof or thereof, and such provision shall be
limited and construed in such jurisdiction as if such invalid,
illegal or unenforceable provision or poOvtion thereof were not
contained herein or therein.

41. Notices. Any notice or other communication which any party

hereto may desire or may be required to give tc aav other party
hereto shall be in writing, and shall be deemed 4given (i) when
personally delivered, (ii} upon receipt if sent by z nationally
recognized overnight courier addressed to a party at its address
set forth above, or (iii) on the second business day after being
deposited in United States registered or certified mail, postage
prepaid, addressed to a party at its address set forth above, or to
such other address as the party to receive such notice may have
designated to all other parties by notice in accordance herewith.
Except as otherwise specifically required herein, notice of the
exercise of any right, power or option granted to Lender by this
Mortgage is not required to be given.
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IN WITNESS WHEREOF, Borrower has caused this Mortgage to be
duly signed, sealed and delivered the day and year first above
written.

BORROWER :
FOSTER STREET DEVELOPMENT, LLC

By DeStefang Dey ent Incorp te

By: W

77 Gary De¥efano, 'Présjdent

STATE OF ILLINKCIS )
) s8.
COUNTY OF COOK )

I, the undersigned, @ Netary Public, in and for said County, in the
State aforesaid, DO HEREBY CERTIFY that Gary DeStefano, President
of DeStefano Development Incorporated, member of DeStefano
Development, LLC and memkex of Foster Street Development, LLC an
Tillinois Limited Liability  Company, personally known to me to be
the same person whose name 1s gubscribed to the foregoing
instrument, appeared before me tilis day in person and acknowledged
that he signed and delivered said instrument as hig own free and
voluntary act and as the free and voluntary act, for the uses and
purposes therein set forth.

GIVEN under my hand and Notariall Seal, this ©O%7 day of
Octab-es , A. D., 2003.

Notary Public é;u—ié .’#L4~Jr‘

. . /
My Commission Expires: // /2-_, £

E?-FIC!AL SEAL
_ IZABETH HART
NOTARY PUBLIC, STATE OF JLumois
MY COMMISSION EXPIRES 11.9.2003
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EXHIBIT A
TO

CONSTRUCTION MORTGAGE
THE LAND

LEGAL: LOT 8 IN BLOCK 2 IN WHEELER AND OTHERS SUBDIVISION OF THAT
PART LYING WEST OF SHLERJAN AVENUE OF THE NORTH % OF THE NORTHEAST Y%
OF THE NORTHWEST Y% OF SeCTION 18, TOWNSHIP 41 NORTH, RANGE 14, EAST
OF THE THIRD PRINCIPAL VMePIDIAN, IN COOK COUNTY, ILLINOIS.

PIN: 11-18-104-022-0000

COMMONLY KNOWN AS: 819-23 Foster Street
Evanston, Illincois
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