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REAL PROPERTY MORTGAGE
(Elk Grove Village, Illinois)

THIS REAL PROPERTY MORTGAGE ("Mortgage"), made as of
December 4§, 1994, is made and executed by Towne Air Freight, Inc.,
an Indiana corporation, having its principal offices at 24805 U.S.
20 West, South Bend, Indlana 46628-5911 (“Mortgagor"), in favcr of
Heller Financial, Inc., having an office at 500 West Monroe Street,
Chicago, Illinois 60661 ("Lender").
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I. Lender has agreed tc make lcans to Mortgagor and
extend othar financial accommodations to Mortgagor in an aggregate
principal “amecunt not to exceed $33,500,000 (collectively, the
"Loan"), purzusnt tc the terms of a certain Credit Agreement of
even date herew’th bhetween Mortgagor and Ulender (the "“Credit
Agresment'). T™ie Toan consists of (i) a revolving loan in a
principal amount not to exceed $8,000,000 (the "Revolving Loan"),
which revolving loan is avidenced by a Revolving Note of even date
herewith, and which loan mnatures on December 31, 2000, (ii) a term
loan in the original principal amount of $16,500,000 ("Term Loan
A"), which term loan ia eviisnced by a Term Note A of even date
herewith, and which loan matucres on December 31, 2000, and (iii) a
term loan in the original priricipal amount of $5,000,000 ("Term
Loan B"), which term leoan is evidenced by a Term Note B of even
date herewith, and which loan matures on December 31, 2000. All of
said notes are hereinafter collectively referred to as the "Notes."
The terms and provisions of the Notes. aid the Credit Agreement are
hereby incorporated by reference in tnis Mortgage. The rates of
interest chargeable under the Notes are as set forth in Schedule 1.

II. This Mortgage is given tg (s2cure, among other
things, a revolving credit facility and secures not only present
indebtedness but also future advances, whether such-future advances
are obligatory or are to be made at the option of Lender, or
otherwise as are to be made within twenty (20) years of the date
hereof. The amount of indebtedness secured hereby may ircrease or
decrease from time to time however the principal amounl of such
indebtedness shall not at one time exceed the anount of
$33,500,000, plus interest thereon, and other costs, amoupnts and
disbursements as providec herein and in the other Loan Instruments
(hereinafter defined).

('A,f‘r famiry ey
A Y N A ™

GRANTING CLAUBESB

To secure the payment of the indebtedness evidenced by
the Notes and the payment of all amounts due under and the perform-
ance and observance of all covenants and conditions contained in
this Mortgage, the Notes, the Credit Agreement, and any and all
renewals, extensions, amendments and replacements thereof, any and
all other mortgages, security agreements, assignments of leases and
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rents, guaranties, letters of credit and any other documents and
instruments now or hereafter executed by Mortgagor or any party
related thereto or affiliated therewith to evidence, secure or
guarantee the payment of all or any portion of the indebtedness
under the Notes, the Credit Agreement and any and all renewals,
extensions, amendments and replacements of this Mortgage, the
Mates, the Credit Agreement and any such other documents and
instruments (the Notes, the Credit Agreement, this Mortgage, such
other mortgages, security agreements, assignments of leases and
rents, guaranties, letters of credit, and any other documents and
instruments now or hereafter executed and delivered in connection
with the lLoan, and any and all amendments, renewals, extensions and
replacements hereof and thereof, beling sometimes referred to
collectiveiy as the "Loan Instrumenta" and individually as a "Loan
Instrument®) {all indebtedness and liabilities secured hereby being
hereinafter somatimes referred to as "Borrower’s Liabilities," the
principal amount< of which indebtedness and liabilities being
secured hereby shill, in no event, exceed $33,500,000), Mortgagor
does hereby convey, mortgage, warrant, assign, transfer, pledge and
deliver to Lender thz iollowing described property subject to the
terms and conditions helein:

(A) The land loc2ted in Cook County, Illineis, legally
described in attached Exhibil A ("Land"):

(B) All the builldingys, structures, improvements and
fixtures of every kind or nature fiow or hereafter situated on the
Land and all machinery, appliances; zrquipment, furniture and all
other personal property of every kind or nature which constitute
fixtures with respect to the Land, togelher will all extensions,
additions, improvements, substitutions’ and. replacements of the
foregoing ("Improvements’):

(C) All easements, tenements, rights-of-way, vaults,
gores of land, streets, ways, alleys, passages, sewer rights, water
courses, water rights and powers and appurtenances in any way
belonging, relating or appertaining to any of the Land ¢r Improve-
ments, or which hereafter shall in any way belong, reinte or be
appurtenant thereto, whether now owned or hereafter  acquired

("Appurtenances");

(D) (i) All judgments, insurance proceeds, awards of
damages and settlements which may result from any damage to all or
any pertion of the Land, Improvements or Appurtenances or any part
thereof or to any rights appurtenant thereto;

(ii} All compensation, awards, damages, claims,
rights of action and proceeds of or on account of (2) any damage or
taking, pursuant to the power of eminent domain, of the Lland,
Improvements or Appurtepances or any part thereof, (b) damage to
all or any portion of the Land, Improvements or Appurtenances by
reasoh of the taking, pursuant to the power of eminent domain, of
all or any portion of the Land, Improvements, Appurtenances or of

120

. OLO




UNOFFICIAL COPY

other property, or (c) the alteration of the grade of any street or
highway on or about the Land, Improvements, Appurtenances or any
part thereof; and, except as otherwise provided herein, Lender is
hereby authorized to collect and receive said awards and proceeds
and to give proper receipts and acquittances therefor and, except
as otherwise provided herein, to apply the same toward the payment
of the indebtedness and other sums secured hereby; and

(iii) All proceeds, products, replacements, addi-
tions, substitutions, renewals and accessions of and to the Land,
Improvements or Appurtenances;

(E) All rents, issues, profits, income and other
benefits 1iow or hereafter arising from or in respect of the Land,
Improvemeiits or Appurtenances (the "Rents"); it being intended that
this Grantirg Clause shall constitute an absolute and present
assignment of the Rents, subject, however, to the conditional
permission givar to Mortgagor to collect and use the Rents as

provided in this Mertgage:

(F) Any and-all leases, licenses and other occupancy
agreements now or hereafter affecting the Land, Improvements or
Appurtenances, together ‘with all security therefor and guaranties
thereof and all monies payable thereunder, and all books and
records owned by Mortgagor which contain evidence of payments made
under the leases and all securicy given therefor (collectively, the
"Leases"), subject, however, to tlie conditional permission given in
this Mortgage to Mortgagor to collect the Rents arising under the
Leases as provided in this Mortgage:

(G) Any and all after-acquirad right, title or interest
of Mortgagor in and to any of the property described in the
preceding Granting Clauses; and

(H} The proceeds from the sale, tiansfer, pledge or
other disposition of any or all of the property dascribed in the

preceding Granting Clauses;

All of the mortgaged property described in “be Granting
Clauses, together with all real and personal, tarcible and
intangible property pledged in, or to which a security interest
attaches pursuant to, any of the Loan Instruments is sometimes
referred to collectively as the "Mortgaged Property.”" The Rents
and Leases are pledged on a parity with the Land, Improvements and
Appurtenances and not secondarily.
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ARTICLE ONE
COVENANTS OF MORTGAGOR
Mortgagor covenants and agrees with Lender as follows:

1.01 Performance under Notes, Mortgage and Other Loan
Instruments. Mortgagor shall perform, observe and comply with or
cause to be performed, observed and complied with in a complete and
timely manner all provisions hereof, of the Credit Agreement and of
the Notes, every other Loan Instrument and every instrument
evidericing or securing Borrower'’s Liabilities and will promptly pay
or cause to be paid to Lender when due the principal with interest
thereon ani-all other sums reqguired to be paid by Mortgagor.

1,02 3eneral Covenants and Representations. Mortgagor
covenants, reprzcents and warrants that as of the date hereof and
at all times theieafter during the term hereof: (a) Mortgagor is
seized of an indefezsible estate in fee simple in the Mortgaged
Property and has gocd and absolute title to it free and clear of
all liens, security infler2sts, charges and encumbrances whatsoever
except those expressly pernitted in writing by Lender, if any (such
liens, security interests,) charges and encumbrances expressly
permitted in writing being i:creinafter referred to as the "Per-
mitted Encumbrances"); (b) Mortsyagor has goed right, full power and
lawful authority to mortgage and nledge the Mortgaged Property as
provided herein; (c) upon the occuorrence of an Event of Default
(hereinafter defined), Lender may a2t all times peaceably and
quietly enter upon, hold, occupy anda =njoy the Mortgaged Property
in accordance with the terms hereof:/ -and (d) Mortgagor will
maintain and preserve the lien of this Mortgage as a first and
paramount lien on the Mortgaged Propercy subject only to the
Pernitted Encumbrances until Borrower’s Liabllities have been paid

in full.

1.03 Compliance with Laws and Other Restrictions.
Mortgagor covenants and represents that the Land and the Improve-
ments and the use thereof presently comply with, ana-wiil during
the full term of this Mortgage continue to comply. with, all
applicable restrictive covenants, zoning and subdivision ordinances
and building codes, licenses, health and environmental lauws and
regulations and all other applicable laws, ordinances, rules and

regulations.
1.04 Taxes and Other Charges.

1.04.1 Taxes and Assessments., Mortgagor shall pay promptly
when due all taxes, assessments, rates, dues, charges, fees,
levies, fines, impositions, liabilities, obligations, liens and
encumbrances of every kind and nature whatsoever now or hereafter
impesed, levied or assessed upon or against the Mortgaged Property
or any part thereof, or upon or against this Mortgage or Borrower’s
Liabilities or upon or against the interest of Lender in the
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Mortgaged Property; provided, however, that Mortgagor may in good
faith contest the validity, applicability or amount of any asserted
tax, assessment or other charge in accordance with any provisions
set forth in the Credit Agreement regarding the contest of taxes,
and pending such contest Mortgagoy shall not be deemed in default
hereunder if on or before the due date of the asserted tax or
assesament, Mortgagor shall first cbtain an endorsement, in form
and substance satisfactory to Lender, to the loan policy of title
insurance issued to Lender insuring the lien of this Mortgage,
insuring over such tax or assessment.

1.04.2 Taxes Affecting Lender’s Intereast. If any state,
federal,- municipal or other governmental law, order, rule or
regqulatior, which becomes effective subsequent to the date hereot,
in any manmer changes or modifies existing laws governing the
taxation or-uwrtgages or debts secured by mortgages, or the manner
of collecting- taxes, so as to impose on Lender a tax by reason of
its ownership of any or all of the Lean Instruments or measured by
the principal amount of the Notes, requires or has the practical
effect of reguiring unnder to pay any portion of the real estate
taxes levied in respect-of the Mortgaged Property to pay any tax
levied in whole or in part in substitution for real estate taxes or
otherwise affects materiéllv and adversely the rights of Lender in
respect of the Notes, this Mnrtgage or the other Loan Instruments,
Borrower’s Liabilities and al. interest accrued thereon shall, upon
thirty (20} days'’ notice, becore iue and payable forthwith at the
option of Lender, whether or not tliere shall have occurred an Event
of Default, provided, however, tiiut, if Mortgagor may, without
violating or causing a violation ‘of) such law, order, rule or
regulation, pay such taxes or other sums as are necessary to
eliminate such adverse effect upon the rights of Lender and does
pay such taxes or other sums when due, Tenier may not elect to
declare due Borrower’s Liabilities by reasor of the provisions of
this Section 1.04.2.

1.05 Mechanic’s and Other Liens. Except es permitted by
the Credit Agreement, Mortgagor shall not permiv or suffer any
mechanic’s, laborer’s, materialman’s, statutory or ather lien or
encumbrance (other than any lien for taxes and assessments not yet
due) to be created upon or against the Mortgaged froperty,
provided, however, that Mortgagor may in good faith, by apprivriate
proceeding, contest the validity, applicability or amount of any
asserted lien in accordance with any provisions set forth in the
Credit Agreement regarding such contest.

1.056 Insurance and Condemnation.

1.06.1 Insurance Policies. Mortgagor shall, at its sole
expense, obtain for, deliver to, assign to and maintain for the
benefit of Lender, until Borrower’s Liabilities are paid in full,
all policies of insurance required by the Credit Agreement.
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1.06.2 Adjustment of Losa. To the extent provided by the
Cred.t Agreement or any of the other Loan Instruments, Lender is
hereby authorized and empowered, at its option, to adjust or
compromise any loss under any insurance policies covering the
Mortyaged Property and to collect and receive the proceeds trom any
such policy or policies. Mortgagor hereby irrevocably appeints
Lendar as its attorney-in-fact for the purposes set forth in the
preceding sentence. Each insurance company is hereby authorized
and directed to make payment of 100% of all such losses directly to

Lender =ione.

1.00)3 Condemnation Awards. To the extent provided by the
Credit Agreement or any of the other Loan Instruments, Lender shall
be entitled trn 21l compensation, awards, damages, claims, rights of
action and proczexs of, or on account of, (i) any damage or taking,
pursuant to the powar of eminent domain, of the Mortgaged Property
or any part thereof, (ii) damage to the Mortgaged Property by
reazon of the taking, pursuant to the power of eminent dcmain, of
other property, or (iii) the alteration of the grade of any street
or nighway on or abouv the Mortgaged Property. Following the
occurrence of an Event of Dzfault, Lender is hereby authorized, at
its option, to commence, &appsar in and prosecute in its own or
Martgagor’s name any action or proceeding relating to any such
compensation, awards, damages/ =:laims, rights of action and
proceeds and to settle or compromise any claim in connection
therewith. Mortgagor hereby irrevicably appoints Lender as its
attorney-in-fact for the purposes “cet forth in the preceding
sentence. Lender after deducting frou such compensation, awards,
damages, claims, rights of action and rioceeds all its expenses,
including attorneys’ fees, may apply such net _proceeds to payment
of Borrower's Liabilities in such order and. ranner as Lender may
elezt. Mortgagor agrees to execute such further assignments of any
compensation awards, damages, claims, rights of action and proceeds

as Lender may require.

1.06.4 Repair; Proceeds of Casualty Insurancy end Eminent
Domain. If all or any part of the Mortgaged Property shall be
damaged or destroyed by fire or other casualty or shall pz-damaged
or taken through the exercise of the power of eminent dcewmain or
other cause described in Section 1.06.3, Mortgagor shall promptly
and with all due diligence restore and repair the Mortgaged
Property, provided that the proceeds, award or other compensation
are made available to Mortgagor for restoration or repair. To the
extent provided by the Credit Agreement or any of the other Loan
Instruments, the entire amount of such proceeds, award or compen-
sation shall be applied to Borrower’s Liabilities in such order and
marner as Lender may elect.

1.07 Lender May Pay. Lender may pay any amount required
to be paid by Mortgagor under Sections 1.04, 1.05 and 1.06.
Mortgagor shall pay to Lender on demand the amount so paid by
Lender together with interest at the highest rate payable under the
Credit Agqreement after an "Event of Default" as such term is
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defined in the Credit Agreement (the "Default Rate"} and the amount
so paid by Lender together with interest, shall be added to

Borrower’s Liabjlities.

1.08 care of the Mortgaged Property. Mortgagor shall
preserve and maintain the Mortgaged Property in good conditieon and
repair. Mortgagor shall not, without the prior written consent of
Lender, permit, commit or suffer any waste, impairment or deter-
ioration of the Mortgaged Property or of any part thereof, and will
not take any action which will increase the risk of fire or other
hazard to the Mortgaged Property or to any part thereof.

1,09 Transfer or Encumbrance of the Mortgaged Prcperty.
Except as poarmitted by the Credit Agreement, Mortgagor shall not
permit or suffer to occur any sale, assignment, conveyance,
transfer, morcicage, lease (other than leases made in accordance
with the previcions of this Mortgage) or encumbrance of, or any
contract for arny of the foregoing on an installment basis or
otherwise pertainino-+o, the Mortgaged Property, any part thereof,
any interest therein, ‘the beneficial interest in Mortgagor, any
interest in the beneficial interest in Mortgagor or in any trust
holding title to the Mortgaged Property, or any interest in a
corporation, partnership or ather entity which owns all or part of
the Mortgaged Property or 'evch beneficial interest, whether by
operation of law or otherwise, without the prior written consent of

Lender having been obtained.

1.10 Further Assurances. -2t any time and from time to
time, upon Lender’s request, Mortgayor shall make, execute and
deliver, or cause to be made, executed snd delivered, to Lender,
and where appropriate shall cause to &< recorded, registered or
filed, and from time to time thereafter 'to be re-recorded, re-
registered and refiled at such time and in such offices and places
as shall be deemed desirable by Lender, any ani- all such further
mortgages, security agreements, financing statew:nts, instruments
of further assurance, certificates and other docunents as Lender
may consider necessary or desirable in order to eflectuate or
perfect, or to continue and preserve the obligations uvpder, this

Mortgage.

1.11 Assignment of Rents. The assignment ot  rants,
income and other benefits contained in Section {E) of the Granting
Clauses of this Mortgage shall be fully operative without any
further action on the part of either party, and, specifically,
Lender shall be entitled, at its option, upon the occurrence of an
Event of Default hereunder, to all rents, income and other benefits
from the Mortgaged Property, whether or not Lender takes possession
of such property. Such assignment and grant shall coentinue in
effect until Borrower'’s Liabilities are paid in full, the execution
of this Mortgage constituting and evidencing the irrevocable
consent of Mortgagor to the entry upon and taking possession of the
Mortgaged Property by Lender pursuant to such grant, whether or not
foreclosure proceedings have been instituted. Notwithstanding the
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foregoing, so lony as no Event of Default has occurred or lis
continuing, Mortgagor shall have the right and authority to
continue to collect the rents, income and other benefits from the
Mortgaged Property as they become due and payable but not more than
thirty (30) days prior to the due date thereof.

1.12 After-Acquired Property. To the extent permitted
by, and subject to, applicable law, the lien of this Mortgage shall
automatically attach, without further act, to all property
hereafter acquired by Mortgager located in or on, or attached to,
or used or intended to be used in connection with, or with the
operation of, the Mortgaged Property or any part thereof.

.13 Leases Atfecting Mortgaged Property. Mortgagor
shall comply with and pertorm in a complete and timely manner all
of its obliogations as lardlord under all leases affecting the
Mortgaged Prcperty or any part thereof.

1.14 Hkrnagemant of Mortgaged Property. Mortgagor shall
cause the Mortgaged) Property to be managed at all times in
accordance with sound business practice.

1.15 Execution oT Leases., Mortgagor shall not permit any
leases to be made of the Mortoaged Property or existing leases to
be modified, terminated, ex‘znded or renewed without the prior
written consent cf Lender.

1.16 Expenses. Subject Cn the terms and provisions of
the Credit Agreement, Mortgagor shall nmay when due and payable, and
otherwise on demand made by Lender, ali- appraisal fees, recording
fees, taxes, brokerage fees and commiszions, abstract fees, title
insurance fees, escrow fees, attorneys’  fees, court costs,
documentary and expert evidence, fees of inspecting architects and
engineers, and all other costs and expenses of every character
which have been incurred or which may hereafie: be incurred by
Lender in connection with the Mortgaged Property.. If Mortgagor
fails to pay said costs and expenses as above provided, Lender may
elect, but shall not be obligated, to pay the costs ard expenses
described in this Section 1.16, and if Lender does su-eifct, then
Mortgagor will, upon demand by Lender, reimburse Lendcr for all
such expenses which have been or shall be paid or incurred hy it.
The amounts paid by Lender shall bear interest at the Defaulul Rate
and such amounts, together with interest, shall be added to
Borrower’s Liabilities, shall be immediately due and payable and
shall be secured by the lien of this Mortgage and the other Locan
Instruments. In the event of foreclosure hereof, Lender shall be
entitled to add to the indebtedness found to be due by the court a
reasonable estimate of such expenses to be incurred after entry of
the decree of foreclosure. To the extent permitted by law,
Mortgagor agrees to hold harmless Lender against and from, and
reimburse it for, all claims, demands, liabilities, losses,
damages, judgments, penalties, costs and expenses, including
without limitation attorneys’ fees, which may be imposed upon,
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asserted against, or incurred or paid by it by reason of or in
connection with any bodily injury or death or property damage
occurring in or upon or in the vicinity of the Mortgaged Property
through any cause whatsoever, or asserted against it on account of
any act performed or omitted to be performed hereunder, or on
account of any transaction arising out of or in any way connected
with the Mortgaged Property, this Mortgage, the other Loan
Instruments, any of the indebtedness evidenced by the Notes or any
of Borrower’s Liabilities.

1.17 Lender’s Performance of Mortgagor’s Obligations. If
Mortgasor fails to pay any tax, assessment, encumbrance or other
impositicn, or to furnish insurance hereunder, or to perform any
other covenant, condition or term in this Mortgage, the Notes, the
Credit Agrzement or any other Loan Instrument, Lender may, but
shall not be -bligated to, pay, obtain or perform the same. All
payments made, vhether such payments are regular or accelerated
payments, and costs and expenses incurred or paid by Lender in
connection therewitii, shall be due and payable immediately. The
amounts so incurred-cr paid by Lender shall bear interest at the
Default Rate and such jamnounts, together with interest, shall be
added to Borrower’s Liabilities and secured by the lien of this
Mortgage and the other Learn Instruments.

1.18 Payment of sSuperior Liens. To the extent that
lender, after the date hereof, pays any sum due under any provision
of law or instrument or documeni creating any lien superior or
equal in priority in whole or in part-to the lien of this Mortgage,
such sum advanced by Lender shall be immediately due and payable,
with interest at the Default Rate and =hall be deemed to be a part
of Borrower's Liabilities, and Lender shkall have and be entitled to
a lien on the premises equal in parity with that discharged, and
Lender shall be subrogated to and receive an4a.-anjoy all rights and
liens possessed, held or enjoyed by, the holder 2of such lien, which
shall remain in existence and benefit Lender to secure the Notes,
the Credit Agreement and all obligations and liabilities secured
hereby. Lender shall be subrogated, notwithstanding their release
of record, to mortgages, trust deeds, superior title:s.. vendors'’
liens, mechanics’ and materialmen’s liens, charges, encCuabrances,
rights and equities on the Mortgaged Property to the eXrent that
any obligation under any thereof is paid or discharged) with
proceeds of disbursements or advances under the Notes or other

indebtedness secured hereby.
1.19 Environmental Conditions.

(a) Mortgagor covenants, warrants and represents that
there are no, nor will there, for so long as any of Borrower’s Lia-
bilities remain outstanding, be, any Hazardous Materials (as
hereinafter defined) generated, released, stored, buried or
deposited over, beneath, in or upon the Mortgaged Property except
as such Hazardous Materials may be required in Borrower’s reason-
able judgment to be used, stored or transported in connection with
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the permitted uses of the Mortgaged Property and then only to the
extent permitted by law after obtaining all necessary permits and
licenses therefor, except for such failure to comply with law or
obtain such permits and licenses as would not reasonably be
expected to have a Material Adverse Effect (as defined in the
Credit Agreement). For purposes of this Mortgage, "Hagardous
Materials" shall mean and include any pollutants, flammables,
explosives, petroleum (including crude oil) or any fraction
thereof, radiocactive materials, hazardous wastes, or toxic
substances, including, without limitation, any substances defined
as or included in the definition of toxic or hazardous substances,
wastes. . or materials under any federal, state or local laws,
ordinances, regulations or guidances which regulate, govern,
prohibit or pertain to the generation, manufacture, use, trans-
portation, ©isposal, release, storage, treatment of, or response or
exposure to, tcxic or hazardous substances, wastes or materials,
Such laws, ordinzaces and regulations are hereinafter collectively
referred to as thz "Hazardous Materials Laws."

(b} Mortgayor shall, and Mortgagor shall cause all
employees, agents, contractors and subcontractors of Mortgagor and
any other persons from tim? to time present on or occupying the
Mortgaged Property to, keep and maintain the Mortgaged Property in
compliance with, and not cauce or knowingly permit the Mortgaged
Property to be in violation of, ~nyv applicable Hazardous Materials
Laws, except for any such nonccmpiiance or violatien which would
not reasonably be expected to have a Material Adverse Effect.
Neither Meortgagor nor any employerzs, agents, contractors or
subcontractors of Mortgagor or any ocker persons occupying or
present on the Mortgaged Property shall usne, generate, manufacture,
store or dispose of on, under or about the-Mortgaged Property or
transport to or from the Mortgaged Properiy einy Hazardous Mater-
ials, except as such Hazardous Materials ;ay be regquired in
Borrower’s reasonable judgment to be used, stored nr transported in
connection with the permitted uses of the Mortgeged Property and
then only to the extent permitted by law after obtaining all
necessary permits and licenses therefor, except for sucn failure to
comply with law or cobtain such permits and licenses a= yould not
reasonably be expected to have a Material Adverse Egffect (as
defined in the Credit Agreement).

(c) Mortgagor shall promptly advise Lender in writing
of: (i) any notices received by Mortgagor (whether such notices
are from the Environmental Protection Agency, or any other federal,
state or local governmental agency or regional office thereof) of
the violation or potential violation occurring on or about the
Mortgaged Property of any applicable Hazardous Materials Laws: (ii)
any and all enforcement, cleanup, removal or other governmental or
regulatory actions instituted, completed or threatened pursuant to
any Hazardous Materials lLaws; {(iii) all claims made or threatened
by any third party with respect to the Mortgaged Property relating
to damage, contribution, cost recovery compensation, loss or injury
resulting from any Hazardous Materials (the matters set forth in
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clauses (i), (ii) and (iil) above are hereinafter referred to as
"Hazardous Materials Claima"): and (iv) Mortgagor’s discovery of
any occurrence or condition on any real property adjeining or in
the vicinity of the Mortgaged Property that could reasonably be
expected to cause the Mortgaged Property or any part thereof to be
Bubject to any Hazardous Materials Claims. Lender shall have the
right but not the obllgation to join and participate in, as a party
if it so0 elects, any legal proceedings or actions initiated in
connection with any Hazardous Materials Claims and Mortgagor shall
pay to Lender, upon demand, all reasonable attorneys’ and con-
sultants’ fees incurred by Lender in connection therewith.

{d) Mortgagor shall be solely responsible for, and shall
indemnify( and hold harmless lender, its directors, ofticers,
employees, 7acents, successors and assigns from and against, any
loss, damage, cost, expense or liability (except to the extent
arising from the vross negligence or willful misconduct of Lender,
its agents or emrloyees) directly or indirectly arising out of or
attributable to the uUse, generation, storage, release, threatened
release, discharge, disposal or presence (whether prior to or
during the term of the Lo&n or otherwise and regardless of by whom
caused, whether by Morigagor or any predecessor in title or any
owner of land adjacent to tre Mortgaged Property or any other third
party, or any employee, agent, contractor or subcontractor of
Mortgagor or any predecessor ir-title or any such adjacent land
owner or any third person) of Hazardous Materials on, under or
about the Mortgaged Property: inclvding, without limitation: (i)
claims of third parties (includino’ governmental agencies) for
damages, penalties, losses, costs,  fees, expenses, damages,
injunctive or other relief:; (ii) response costs, clean-up costs,
costs and expenses of removal and restoration, including fees of
attorneys and experts, and costs of deteramining the existence of
Hazardous Materials and reporting same to any governmental agency:
and (iii) any and all expenses or obligations, ‘including attorneys’
fees, incurred at, before and after any trial or appeal therefrom
whether or not taxable as costs, including, without limitation,
attorneys’ fees, witness fees, deposition costs, “copying and
telephone charges and other expenses.

(e) Mortgagor hereby represents, warrants and certifies
that, unless Mortgagor provides a disclosure to Lender for purboses
of RPTA (as hereinafter defined): (i) the execution and delivery
of the Loan Instruments is not a transfer of "real property" under
and as defined in the Illinois Responsible Property Transfer Act
{765 ILCS 90/1 et seg.), as amended from time toc time (“RPTA"):
(ii) there are no underground storage tanks located on, under or
about the Mortgaged Property which are subject to the notification
requirements under Section 9002 of the Solid Waste Disposal Act, as
now or hereafter amended (42 U.S.C. § 6991}); and (i1ii) there is no
facility located on cor at the Mortgaged Property which is subject
to the reporting requirements of Section 312 of the federal
Emergency Planning and Community Right to Know Act of 1986 and the
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federal regulations promulgated thereunder (42 U.S.C., § 11022), as
"facility" is defined in RPTA.

(f) Any loss, damage, cost, expense or liability
incurred by Lender as a result of a breach or misrepresentation by
Mortgagor or for which Mortgagor is responsible or for which
Mortgadgor has indemnified Lender shall be paid to Lender on demand,
and, failing prompt reimbursement, such amounts shall, together
with interest thereon at the Default Rate from the date incurred by
Lender until paid by Mortgagor, be added to Borrower’s Liabilities,
be immediately due and payable and be secured by the lien of this
Mortgage and the other Loan Instruments.

‘g) Lender may, in its reasonable discretion, require
Mortgager, ‘ot its sole cost and expense, from time to time to
perform or cause to be performed, such studies or assessments of
the Mortgagea croperty, as Lender may reasonably deem necessary or
appropriate or desirable, to determine the status of environmental
conditions on and about the Mortgaged Property, which such studies
and assessments shail be for the benefit of, and be prepared in
accordance with the spuacifications reasonably established by,

Lender,

(h) Mortgagor nzreby grants to Lender, its agents,
employees and contractors, acce=s to the Mortgaged Property, from
time to time upon prior written notice, for the purpose of either
(1) taking such action as Lender shall reasonably determine to be
appropriate tc respond to a releiéss, threatened release, or the
presence of Hazardous Materials, or ?ry related condltlon, on or
about the Mortgaged Property: or (ii)  cenducting such studies or
assessments of the Mortgaged Propetrty as Lender may reasonably deem
necessary or appropriate or desirable.

1.20 Credit Agreement. This Mortgage is executed and
delivered in accordance with the terms and provisicns of the Credit
Agreement and, if there is any conflict between ' the terms and
provisions hereof and the terms and provisions ecr the Credit
Agreement, the Credit Agreement shall control; provlidzd,; however,
to the extent Mortgagor is capable of performing the herms and
provisions of this Mortgage and the Credit Agreement, - then such
terms and provisions shall not be deemed to be in contlict and
Mortgagor shall comply with both the Mortgage and the Credit

Agreement.
ARTICLE TWO

DEFAULTS

2.01 Event of Default. The term "Evant of Default,"
wherever used in this Mortgage, shall mean any one or more of the
following events:
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(a) The failure by Mortgagor: (i) to pay within
five (5) days atter the due date thereof any sums to be
paid by Mortgagor hereunder; or (ii) to keep, perform, or
observe any covenant, condition or agreement contained in
Sections 1.04.1, 1.06.1 or 1.09 hereof; or (iii) to keep,
perform or observe any other covenant, condition or
agreement on the part of Mortgagor in this Mortgage,
which failure is not remedied or waived within thirty
(10) days after receipt by Mortgagor of notice from
Lender of such failure.

{b) The occurrence of an "Event of Default" under
and -as defined in the Credit Agreement or any of the
othe¢ Loan Instruments.

ARTICLE THREE
REMEDIES

3.01 Accelerrncion of Maturity. If an Event of Default
shall have occurred, Lendsr may declare the outstanding principal
amount of the Notes and tha-interest accrued thereon and any other
of Borrower’s Liabilities £, be immediately due and payable, and
upon such declaration such' principal and interest and other
Borrower’s Liabilities declared due shall immediately become and be
due and payable without further denand or notice.

3.02 Lender’s Power of Enforcement. If an Event of
Default shall have occurred, Lender may, either with or without
entry or taking possession as provided in this Mortgage or
otherwise, and without regard to whetner. or not Borrower’s
Liabilities shall have bheen accelerated, ana without prejudice to
the right of Lender thereafter to bring an actica of foreclosure or
any other action for any default existing at the Lime such earlier
action was commenced or arising thereafter,  proceed by any
appropriate action or proceeding: (a) to enforce payment of the
Notes and/or any other of Borrower’s Liabhilities or the performance
of any term hereof or any of the other Loan Instrumeats; (b} to
foreclose this Mortgage and to have sold, as an entirely or in
separate lots or parcels, the Mortgaged Property:; and (c} tc rursue
any other remedy available to it.

3.03 Lender’s Right to Enter and Take Possession, Operate
and Apply Income.

(a) If an Event of Default shall have occurred, (i)
Mortgagor, upon demand of Lender, shall forthwith surrender to
Lender the actual possession of the Mortgaged Property, and to the
extent permitted by law, Lender itself, or by such officers or
agents as it may appoint, is hereby expressly authorized to enter
and take possession of all or any portion of the Mortgaged Property
and may exclude Mortgagor and its agents and employees wholly
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therefrom and shall have joint access with Mortgagor to the books,
papers and accounts of Mortgagor: and (ii) notwithstanding the
provisions of any lease or other agreement to the contrary,
Mortgagor shall pay monthly in advance to Lender, on Lender’s entry
into possession, or to any receiver appointed to collect the rents,
income and other benefits of the Mortgaged Property, the fair and
reasonable rental value for the use and occupation of such part of
the Mortgaged Property as may be in possession of Mortgagor, or any
entity affiliated with or controlled by Mortgagor, and upon default
in any such payment Mortgagor shall vacate and surrender possession
of such part of the Mortgaged Property to Lender or to such
receiver, and in default thereof Mortgagor may be evicted by
summary rroceedings or otherwise,

foy. If Mortgagor shall for any reason fail to surrender
or deliver ‘he Mortgaged Property or any part thereof after
Lender’s demand, Lender may obtain a judgment or decree conferring
on Lender the right to immediate possession or requiring Mortgagor
to deliver immed.ate possession of all or part of the Mortgaged
Property to Lender, to the entry of which judgment or decree
Mortgagor hereby specCifically consents. Mortgagor shall pay to
Lender, upon demand, 1ll costs and expenses of obtaining such
judgment or decree and (reasonable compensation to Lender, its
attorneys and agents, and ail such costs, expenses and compensation
shall, until paid, be secured by the lien of this Mortgage.

(c) Upon every such entaring upon or taking of posses-
sion, Lender, to the extent permitted by law, may hold, store, use,
operate, manage and control the Mortauged Property and conduct the

business thereof.

3.04 Leases. Lender is authorizad to foreclose this
Mortgage subject to the rights, if any, of uny or all tenants of
the Mortgaged Property, even if the rights of uny such tenants are
or would be subordinate to the lien of this Morigage,

3.05 Purchase by Lender. Upon any forerlosure sale,
Lender may bid for and purchase all or any portion of the Mortgaged

Property.

3.06 Application of Foreclosure &Sale Proceeas. The
proceeds of any foreclesure sale of the Mortgaged Property or any
part thereof received by Lender shall be applied by Lender to the
indebtedness secured hereby in such order and manner as Lender may

elect.

3.07 Application of Indebtedness Toward Purchase Price.

Upon any foreclosure sale, Lender may apply any cor all of the
indebtedness and other sums due to Lender under the Notes, this
Mortgage or any other Loan Instrument to the price paid by Lender

at the foreclosure sale,.

-14-
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3.08 Waiver of Appraisement, Valuation, stay, Extension
and Redemption Laws. Mortgagor hereby waives any and all rights of
redemption. Mortgagor further agrees, to the full extent permitted
by law, that in case of an Event of Refault, neither Mortgagor nor
anyone claiming through or under it will set up, claim or seek to
take advantage of any reinstatement, appraisement, valuaticn, stay
or extension laws now or hereafter in force, or take any other
action which would prevent or hinder the enforcement or foreclosure
of this Mortgage or the absolute sale of the Mortgaged Property or
the final and absolute putting into possession thereof, immediately
after such sale, of the purchaser thereat. Mortgagor, for itself
and all “who may at any time claim through or under it, hereby
waives, to the full extent that it may lawfully so do, the benefit
of all such laws, and any and all right to have the assets
comprising riw Mortgaged Property marshalled upon any foreclosure
of the lien ‘'iereof and agrees that Lender or any court having
jurisdiction to tereclose such lien may sell the Mortgaged Property
in part or as ‘an. entirety. Mortgagor acknowledges that the
transaction of which this Mortgage is a part is a transaction which
does not include eitliler agricultural real estate (as defined in
Section 15-1201 of the Iilincis Mortgage Foreclosure Law (735 ILCS
5/15~1101 et seq.) (her=in called the "Act")) or residential real
estate (as defined in Seclion 15-1219 of the Act), and to the full
extent permitted by law, haeraby voluntarily and knowingly waives
its rights to reinstatement and redemption as allowed under Section

15-1601 of the Act,

3.09 Receiver - Lender 1ir, Possession. If an Event of
Default shall have occurred, Lender, to the extent permitted by law
and without regard to the value of the lortgaged Property or the
adequacy of the security for the indcptedness and other sums
secured hereby, shall be entitled as a matter »f right and without
any additional showing or proof, at Lender’'s 2lection, to either
the appointment by the court of a receiver (witliout the necessity
of Lender posting a bond) to enter upon and take ossession of the
Mortgaged Property and to collect all rents, inCome and other
benefits thereof and apply the same as the court may direct or to
be placed by the court into possession of the Mortgaged Yroperty as
mortgagee in possession with the same power herein grarted to a
receiver and with all other rights and privileges of a morcigagee in
possession under law.

3.10 Mortgagor to Pay Borrower’s Liabilities in Event of
Default; Application of Monies by Lender. Upon occurrence cf an
Event of Default, Lender shall be entitled to sue for and to
recover judgment against Mortgagor for Borrower’s Liabilities due
and unpaid together with costs and expenses, including, without
limitation, the reasonable compensation, expenses and disbursements
of Lender’s agents, attorneys and other representatives, either
before, after or durlng the pendency of any proceedings for the
enforcement of this Mortgage; and the right of Lender to recover
such judgment shall not be affected by any taking of possession or
foreclosure sale hereunder, or by the exercise of any other right,
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power or remedy for the enforcement of the terms of this Mortgage,
or the foreclosure of the lien hereof.

ARTICLE FOUR
MISBCELLANEOUS PROVISIONS

4.01 8uccessors and Assigns Included in Parties. Whenever
Mortgagor or Lender is named or referred to herein, successors and
assigns of such person or entity shall be included, and all
covenants and agreements contained in this Mortgage shall bind the
successors and assigns of Mortgagor, including any subsequent owner
of all or-eny part of the Mortgaged Property and inure to the
benefit of {Ye successors and assigns of Lender. This Section 4,01
shall not be <onstrued to permit an assignment, transfer, con-
veyance, encumpilance or other disposition otherwise prohibited by

this Mortgage.

4,02 Notic=zs. All notices, requests, reports, demands or
other instruments required or contemplated to be given or frrnished
under this Mortgage to Mortgagor or Lender shall be directed to
Mortgagor or Lender, as the case may be, in the manner set forth in
the Credit Agreement at the fcllowing addresses:

If to Lender: J HZLLER FINANCIAL, INC.

’ 500 Wist Monroe Street

Chicayo, Illinois 60661

ATTN: 2Zcrtfolioc Manager
Forizfolio Organization
Cciporate Finance Group

Telecopy: (312) 441-7367

With a copy to: HELLER FINANCIAL, INC.
500 West Monroe Stject
Chicago, Illinois 60¢€l
ATTN: Legal Department
Portfolio Organizzcion
Corporate Finance ‘Ginup
Telecopy: (312) 441-7367

If to Mortgagor: TOWNE AIR FREIGHT, INC,
24805 U.S. 20 West
South Bend, Indiana 46628-5911
ATTN: President
Telecopy: (219) 234-8796

4,03 Headings. The headings of the articles, sections,
paragraphs and subdivisions of this Mortgage are for convenience
only, are not to be considered a part hereof, and shall not limit,

expand or otherwise affect any of the terms hereof.
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4.04 1Invalid Provisions. 1In the event that any of the
covenants, agreements, terms or provisions contained in this
Mortgage shall be invalid, illegal or unenforceable in any respect,
the validity of the remaining covenants, agreements, terms or
provisions contained herein (or the application of the covenant,
agreement, term held to be invalid, illegal or unenforceable, to
persong or circumstances other than those in respect of which it is
invalid, illegal or unenforceable) shall be in no way affected,
preiudiced or disturbed thereby.

4.05 Changes. Neither this Mortgage ncr any term hereof
may be released, changed, waived, discharged or terminated orally,
or by any action or inaction, but only by an instrument in writing
signed by the party against which enforcement of the release,
change, waiver, discharge or termination is socught.

4.06 aoverning Law. This Mortgage shall be construed,
interpreted, enforced and governed by and in accordance with the
laws of the State of-Illinois.

4.07 Required wmotices. Mortgagor shall notify Lender
promptly of the occurrence.of any of the following: (1) receipt of
notice from any governmental authority relating to the violation of
any rule, regulation, law c¢r ordinance, the enforcement of which
would raterially and adversely affect the Mortgaged Property; (ii)
material default by any tenant in the performance of its obliga-
tions under any lease of all or any portion of the Mortgaged
Property or receipt of any notice irom any such tenant claiming
that a default by landlord in the performance of its obligations
under any such lease has occurred; or((iii) commencement of any
judicial or administrative proceedings Ly or against or otherwise
adversely affecting Mortgagor or the Mortgaiged Property.

4.08 Future Advances. This Mortgage is-given to secure
not only existing indebtedness, but also future davances (whether
such advances are obligatory or are to be made at the option of
Lender, or otherwise) made by Lender under the Notes cr the Credit
Agreement, to the same extent as if such future advancer were made
on the date of the execution of this Mortgage. The total amount of
indebtedness that may be so secured may decrease or increase from
time to time, but the principal amount of all indebtedness tsecured
hereby shall, in no event, exceed $33,500,000,

4.09 Release. Upon full payment and satisfaction of
Borrower’s Liabilities and termination of all Lender’s obligations
under the Credit Agreement, Lender shall issue to Mortgagor an
appropriate release deed in recordable form.

4.10 Compliance with Illinois Mortgage Foreclosure Law.
In the event that any provision in this Mortgage shall be incon-
sistent with any provision of the Illinois statutes regarding
foreclosures of this Mortgage (the "Act"), the provisions of the
Act shall take precedence over the provisions of this Mortgage, but
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shall not invalidate or render unenforceable any other provision of
this Mortgage that can be construed in a manner consistent with the
Act. If any provision of this Mortgage shall grant to Lender any
rights or remedies upon default of Mortgagor which are more limited
than the rights that would otherwise be vested in Lender under the
Act in the absence of said provision, Lender shall be vested with
the rights granted in the Act to the full extent permitted by law.
Without limiting the generality of the foregoing, all expenses
incurred by Lender toc the extent reimbursable under Sections
15~1510 and 15-1512 of the Act, whether incurred hefore or after
any decree or judgment of foreclosure, and whether enumerated in
this Mrrigage, shall be added to the indebtedness secured by this
Mortgage or by the judgment of foreclosure,

In WITNESS WHEREQF, Mortgagor has caused this instrument
to be executed by its duly authorized officers as of the day and
year first above written.

TOWNE AIR FREIGHT, INC.,
an Indiana corporation

- ™~
BY‘-/#L"‘MI[_‘_,)\QM)T-Y

Its FRE D aan]

THIS INSTRUMENT PREFARED. BY
AND AFTER RECORDING RETURN TO:

Carcle K. Towne, Esq.
Goldberg, Kohn, Bell, Black,
Rosenbloom & Moritz, Ltd.
55 East Monroe Street
Suite 3700
Chicago, Illincis 60603
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ACKNCWLEDGMENT

STATE OF ILLINOIS )
) s8

COUNTY OF C O 0 K )
\

I, va 0{ _, @ Notary Public in and
for and rgsiding in said ®unty and State, DO HEREBY CERTIFY THAYT
M_DMM%‘, t of Towne Air Freight,
Inc., an..ndiana Lorporation, personally known to me to be the same

son whose name is subscribed te the foregoing instrument as such
nd acknowledged

r
PG_SEM',' appeared befcore me this day in persona
that _he sigred and delivered said instrument as Eown free and
voluntary act apd as the free and voluntary act of sald corporation

-

for said uses ard purposes.
GIVEN under my hand and notarial seal this ’:) day of

E;&anggrqg94. )
- x //é\ C / / Z(/MU/)

/ Notary Public /f

My Commission Expires:

Mo noy g (€ 1447
7 7

OFFICIAL SEAL"
LINDA ¢ MINGUS
Notary Publie, State of Jllingis
wcmmlmnhwuNwJ&lﬂ7
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EXHIBIT A

Legal Description

Lot 390 in Centex Industrial Park Onit 238, being a subdivision in the Southwest
1/4 of Section 27, Township 41 North, Range 11 Bast of the Third Principal
Maridian, according to the plat therscf racorded June 11, 1979 as Document
Numbar 24937691, in Cock County, Illinois, EXCEPTING therefrom the Northeasterly
10 feer Tharaof adjacent to Landmeier Road (as measured at right angles to the
Northeasierly line of said Lot 390), in Cook County, Illincis.

PuIth 08'2?'.‘90-039

Commonly known as ¥00-952 Farge Avenue
“1% Grove Village, Illinois
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